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PREFACE 


Since the First Edition of this book was published in 1936, a lot of legislation 
affecting Motor Insurance law and practice has flowed from Westminster. 

Many of the problems which were discussed in the First Edition have now 
been resolved by decisions of the Courts. But^e most important develop- 
ment of all is that most of the innumerable^lfSlipns which arose upon the 
Motor Insurance enactments are now Of ‘interest” chiefly to lawyers and 
others professionally interested in Motor Insurance, rather than to persons 
injured in motor accidents and their advisers ^ This is due to the combined- 
action of the Insurance Companies and Underwriters on the one hand, and 
the Government on the other, who have recently made an agreement which j 
in effect is the equivalent of new legislation. It provides in practically' 
every case an incontestable policy for the benefit of all pedestrians, cyclists 
and others (including Ihe driver and passengers in another vehicle) who may 
be injured in a collision with a motor vehicle caused by the negligence of its 
driver. 

In such cases the injured person (or his dependents if he is killed) will now 
always find that there are insurers ready and willing to satisfy any judgment 
which may be obtained against the driver or owner of the vehicle at fault. 

The result will be that the emphasis in Motor Insurance cases will shift 
from disputes between insurers and “ third parties " as to whether the policy 
covers the accident to disputes between them about the driver’s liability and 
between the insurers and the assured about the latter’s liability to repay the 
insurers what they have paid to the third party. For this reason the First 
Chapter of this book has been largely expanded to deal more adequately 
with the new situation in which the law relating to nmning-down actions 
and the procedure of arbitration assumes a relatively greater position. It 
is hoped that this and other extensive revisions will make this Edition useful 
in a much wider field than that for which the first was designed. We have 
endeavoured throughout to live up to the high standard which Mr. Maxwell- 
Fyfe (now the Rt. Hon. Sir David Maxwell-Fyfe, P.C., K.C.. M.P.) gave in 
his Introduction to the First Edition, viz. ; " a law book which will be readily 
comprehensible to the lay reader, and at the same time really useful to those 
who do not enjoy facilities for immediate access to a law library, as well, of 
course, as to those who do.” 

The decisions of the Courts since 1936 are too numerous to mention in 
this Preface. But it is as well to bear in mind that several Statutes— the 
l^w Reform (Contributory Negligence) Act, 1945, the Nationd Insurance 
Act, 1946, and the Law Reform (Personal Injuries) Act, 1948, have made 
substantial and permanent changes which will have a far-reaching effect in 
practice. 

It may be said that with the condusion of the Motor Insurers’ Bureau 
Agreement in 1946 the development of Motor Insurance law, which in 1936 
was so active, has now reached a definite stage from which ^ture advances 
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will be dow and short. This paradox— namely that an a|;reenient between 
the representatives of jmvate enterprise and a Government Departmoit 
should retard the devdbpmoit of the Common Law and arrest the progress 
of legislation on a topic of such public importance-^is unique in our history. 
But surdy it may be said'tuUy to ^nform to the British characteristic of 
compromise and to the tradition of ^ventiem in our syst^ of Government, 
l^ilst the heat and burden of the long and difficult task of editing this 
new Edition has been borne by Mr. Michael Lee, the responsibility for the 
work and for the opinions expressed is joint. 

Temple, August, 1948. 

Christopher Shawcross 
Michael Lee 
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INTRODUCTION 


A. THE MEANING AND SCOPE OF MOTOR 
INSURANCE LAW 

This book was first published in early 1935. immediately after the Road 
Traffic Act, 1934, had come into force. That Act, together with the prin- 
cipal Act, the Road Traffic Act of 1930, it will be remembered, made com- 
pulsory the duty to insure against certain risks of causing personal injury to 
members of the public on the roads arising out of the use of a motor vehicle. 
The book was written primarily for the practitioner in motor insurance work, 
and the arrangement of the book was intended to suit his purpose. 

In motor insurance business, a legal problem can normally be classed 
under one of four headings. First, it may be one concerned with the rights 
or liabilities of an insured motorist against or to another u.ser of the roads 
arising from a motor accident, the most common form being what is col- 
loquially called a “ running-down case.” Secondly, a problem may arise as 
to the effect of one of the three statutes which directly apply to motor 
insurance on the insurer’s liability to indemnify an assured motorist in respect 
of any damage caused by that road accident : the three statutes referred to 
being the Third Parties (Rights against Insurers) Act, 1930, and the Road 
Traffic Acts of 1930 and 1934. Thirdly, a problem may arise as to the 
meaning of the terms and conditions of the policy of insurance issued 
to the motorist, to which must be applied the general rules of the law 
of contract and the special rules of law applicable to contracts of 
motor insurance. Lastly, a problem may arise as to the position of parties 
in an action at law or in an arbitration concerning a matter of motor 
insurance. 

The arrangement, therefore, of the book fell naturally into four parts. 
In the first part, the general principles of law applicable to an action in 
contract or in tort had to be considered, with special emphasis on the rights 
and liabilities of a motorist arising out of a road accident. In Chapters 
I and II these general principles of law are set out, and they include as well 
as the principles of " running-down ” law a broad discussion of the general 
law of contract, of the rules of procedure in arbitrations, and of the more 
special rules of law affecting policies of insurance and, in particular, policies 
of motor insurance. 

Secondly, in Chapters III, IV and V, the relevant parts of the three 
statutes affecting motor insurance business are set out and considered clause 
by clause. 

Thirdly, in Chapters VII, VIII and IX, the relations of the insurer to the 
assured arising from the issue, operation and termination of a motor insurance 
policy are described and analysed. Finally, in Chapter X, are considered 
the various problems which arise in legal proceedings brought to determine 
the rights and liabilities of the several parties concerned in a road accident. 

Since the publication of the first edition there has been no fresh legislation 

L.u.i. Ixxix 
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directly affecting motor insurance (a). There has, however, been a great deal 
of litigation the consequence of wUch was in many cases to deprive the 
innocent victims of road accidents of any compensation by decisions to the 
effect that the insurers of the motorist responsible were not liable to pay any. 
compensation under the policy issued to him. Cases of great hardship were 
thus brought to light and although in innumerable instances reputable 
insurers made ex gratia payments of compensation, the defects of the exist- 
ing legislation as an instrument for the protection of the public against the 
dangers of a constantly increasing road traffic were sharply demonstrated. 

^he war, by reducing the volume of traffic and by imposing upon the 
Government more urgent requirements, postponed proposals for an amending 
Act and in the interval thus afforded the Gov'emment and the industry 
were able to agree upon a plan designed to secure all the results of legislation 
without any Act of Parliament. 

I In 1946 the Motor Insurers’ Bureau, an association of the individual 
I insurers of Great Britain, was formed, whose main purpose is to satisfy the 
' judgments of third parties which have been obtained against a motorist as a 
result of a motor accident and which have not been satisfied by that motorist. 
The history of the formation of this organisation is described in greater detail 
in Part B of this prefatory chapter, and it is only necessary to state here that 
now. as a result of the agreements entered into by the Motor Insurers’ 
Bureau, the third party (aa) who has suffered jiersonal injuries and who has 
recovered a judgment against one or more motorists or persons responsible 
for those injuries, has no longer this anxiety to beset him that the motorist 
may not be properly insured and may be personally unable to pay the 
damages awarded against him. These damages, if unsatisfied, will be paid, 
if the accident occurred after July ist, 1946, either by the insurer concerned 
or the Motor Insurers’ Bureau. ^ far as an injured third party is interested, 
therefore, all other problems have become of secondary importance to that 
of the liability of the motorist in tort arising from the misuse of a motor 
vehicle, and it has been thought proper in this second edition to increase in 
length the section of Chapter I which deals with the rights and liabilities of 
motorists. The agreements into which the Motor Insurers’ Bureau has 
entered are discuss^ at some length in a new Chapter VI. In other respects, 
the arrangement of the book in this Second Edition remains the same as in 
the First Edition. 

The reader who is inexperienced in motor insurance law might, however, 
find this arrangement a little confusing, in so far as the scope of motor 
insurance law is nowhere precisely delink for his particular benefit. In this 
section of the preface, therefore, a very short synopsis of the scope of motor 
insurance law is set out, so that he may have a clear idea of the whole subject. 

Section 42 of the Road Traffic Act, 1930, describes Motor Insurance 
business as 

" the business of effecting contracts of insurance against loss of or damage 
to or arising out of or in connection with the use of motor vehicles, including 
third party risks.” 

r As already stated, there are in general three classes of persons concerned, 
directly or indirectly, with this business of motor insurance. First, insurers : 
apart from a few exceptions, insurers of motor vehicles must be authorised 

(a) Other than the Assurance Companies Act, 1946 ; tueepost, p. 237. 

(aa) It must always be remembnvd that the phrase " thira party ” inmotor insurance 
practice bears a specialised meaning. It does not signify, as it does in the general law 
of contract, any person other than the parties to a piuticular coot^t, but it means to 
insaters a membw of the publio who in his capacity of a road user has suffered personal 
injury or damage to his property os a result of a motor accident and who has or may have 
a claim against a motorist who is or who should be insured against such injury or loss. 
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insurers, that is to say, an insurer who proposes to undertake such business 
has to comply with certain requirements before he is allowed to make a 
business of issuinj? insurance policies [b). Secondly, insured persons, and in 
this class come not only those insured persons vt^o take out and pay for 
policies of motor insurance themselves, but also any persons who by the 
terms of the policy issued are deemed to be insured by it. Thus, in most 
policies that cover the driving of a private motor car, those persons are 
expressly covered by the policy who drive the car with the permission, 
authority or consent of the owner of the vehicle who takes out the ptdicy 
and who pays the premium therefor. By the law of contract, these 
“ authorised drivers ’’ would normally be held to be "third parties " in respect 
of the contract and therefore unable themselves to sue insurers for an in- 
demnity under it, but by section 36 (4) of the Road Traffic Act, 1930, as has 
now been held (c) that they have been given a statutory right to sue insurers 
for such an indemnity, within certain limits. Thirdly, there is the of 
third parties within the meaning of that term in motor insurance law, that 
is, persons who may suffer loss or injury' as a result of the misuse of a motor 
vehicle on the road. It wiU be seen that even a party insured by a contract 
insurance may in certain rare circumstances become a third party in th^ 
insurance sense {d). 

The refations of these three classes of persons form the subject-matter of 
Motor Insurance Law, but it should be clearly bom in mind that any work 
on Motor Insurance Law must be concerned with two wholly different parts 
of the law. First, it is concerned with the insurance policy, and the law 
relating to contracts of motor insurance. Secondly, in so far as the policy 
indemnifies the motorist assured against certain legal liabilities which he 
may incur as a result of the use of that vehicle on the road, it is dosdy con- 
cerned with the motorist’s use of the assured vehicle. The difference between 
the rules of law applicable to the contract of indemnity and those relating to 
the subject-matter of that indemnity, i.e., the legal liability of the motorist 
arising out of a mnning-down action, should be borne in mind. 

To take first the subject-matter of the indemnity provided by the policy 
of motor insurance. The insurer is concerned with the use of the insured 
vehicle in the following respects. 

I. The motorist may become liable at common l^w to other road users 
by causing personal injury to their persons or damage to their property. 
Liability may be incurred in this respect to passengers in the insured vehicle, 
but in so far as liability to voluntary passengers is not required by the Road 
Traffic Acts to be the subject of compulsory insurance, the claims of voluntary 
passengers must be considered in some respects separately from those of 
other road users against the assured motorist. 

By injuring one person, also, the motorist may become liable in damages 
to others who suffer loss thereby. Examples of tljese other persons are 
employees of the injured person, those who receive other services from the 
injured person, and the injured person’s dependents and his personal repre- 
sentatives in cases where death results from the injuries. 

Secondly, liability caused by the use of a motor vehicle on the road may 
arise under statutory provisions. 

(6) See chapter IV, post, p. 227. 

(c) Tattersall v. DrysdeUe, [1935] 2 K. B. 174. 

Austin V. Zurich Gentral Accident Insurance Co., [1945] i All E. R. 318. 

(rf) See Digby v. General Accident Assurance Corporation, [1943] A. C. 121, H.L.. 
In this case, the assured, though not insured apinst personal injury herself under ■die 
policy, sued her chafieur in a running-down action and recovered damages. The House 
of Lords decided that the chaufieur while driving the car became the assured, and the 
employer of the ebafieur became a third party. 
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Thirdly, although the motorist may have been partly to blame for the 
accident, it may be that the injured plaintiff in the running-down action was 
also guilty of negligence, and in such a case a problem arises as to which of 
the parties caus^ the accident or as to their respective degrees of respon- 
sibility for it. This aspect is consi 3 fered under the heading of Contributory 
Negligence. 

2. Other persons may be responsible for the use of the insured vehicle 
by the driver, on the principles of vicarious liability. The principles of the 
law of principal and agent, master and servant, husband and wife, and the 
liability of the Crown for the acts of its servants fall to be considered in this 
respect. 

3. The motorist may at common law or under statutory provisions 
acquire a right to claim for loss against which he is insured. In this respect, 
his rights as a plaintiff in a running-down action must be taken into account, 
and his rights of action for, for instance, loss or damage to himself caused by 
the unlawful obstruction of the highway. Secondly, even if he is found to 
blame for causing injury or loss to a member of the public using the roads it 
may be that another motorist or user of the road was also partly liable for 
that injury or loss ; if so, the motorist becomes entitled to seek contribution 
from that other tortfeasor by way of apportionment of the damage caused (e). 

4. The effect of the death or bankruptcy of the assured motorist, both 
on the policy of motor insurance and on any claim arising thereunder must 
also be considered. 

5. The measure of damages awarded to a successful plaintiff as a result 
of a motor accident is also of great importance to an insurer of motor vehicles. 

Before passing to a consideration of the motor insurance contract itself, 
there are three points that have to be discussed. These are 

(a) The liability of others, not of the motorist, for failure to fulfil the 
statutory duty to insure against “ third party risks ” (/). It has been 
held that in certain circumstances an action at common law may be 
brought against him who causes or permits a vehicle to be used on the 
roads whilst uninsured, the action being based on the breach of statutory 
duty. 

(b) In insurances of property or against liability which are contracts 
of indemnity, although there is no limit to the number of policies which 
an assured may effect, the total amount recovered from all his insurers 
may not exceed such sum as is sufficient fully to indenmify him against 
the insured loss. Apart from any term in any such policy, however, 
the assured may select any one insurer in order to secure his full in- 
demnity, and the selected insurer has the right to call upon the other 
insurers to share the liability when he. the selected insurer, has satisfied 
the claim. The conditions under which a case arises of contribution in 
this sense are set out in Chapter X. 

, (c) By the doctrine of subrogation, once a claim made by an insured 
motorist has been met in full by insurers as a result of a promise of 
indemnity contained in the motor insurance policy, insurers are entitled 
to step into the insured’s shoes and to take advantage of such means of 
recoupment as are available to him to make good his loss or damage. 
Thus if the insured motorist's car is badly damaged in a motor accident 
and a claim is made by him against his insurers to have it restored to its 


{e) By virtue of the Law Reform (Married Women and Tortfeasors) Act, 1935. 
if) Cf. Monk V. Warby, [1933] • K- B. 75. The meaning of the phrase " thiid party 
risks " in this context is discussi^ below ; see post, p, Ixxxiii, and note (/), p. Ixxxv. 
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original condition, the insurers after meeting that claim are entitled to 
sue, in the name of the assured, any person who was liable in law for 
causing the damage to that car. 

So much for the subject-matter of the promise of indemnity contained in 
the policy. The business of motor insurance is of " effecting contracts of 
insurance.” The book therefore contains a broad exposition of the essentials 
of the contract (g), a more detailed discourse on the characteristics of a con- 
tract of insurance (A), and thereafter a complete survey of the legal aspect 
of the formation (x) of contracts of motor insurance, of the terms and condi- 
tions {j) of the standard forms of policies^ and of their operation and ter- 
mination (A). In these chapters the rights and liabilities of the insurer and 
the insured under the policy are exhaustively discussed. 

Lastly, in the scope of motor insurance business as described in section 42 
of the Road Traffic Act, 1930, is included “ third party risks.” Even at the r 
expense of repetition, it must be stressed that the reader who is inexperiencec j 
in Motor Insurance Law should constantly bear in mind two points in regarc i 
to the use of this phrase. The first, already mentioned, is that the phrase aij 
it is used in the world of motor insurance differs in meaning from the sam^ 
phrase when it is used in the law of contract. It does not mean, in this book; 
a person who is strictly not a jiarty to the contract of insurance. 

Secondly, while the words " third party ” are used loosely by insurers to 
describe any person who has a claim in damages against an assured motorist 
or against any assured person who is responsible for a motorist’s use of a 
vehicle on the road, for injury or loss whether to property or person as a result 
of the use of that motor vehicle, the words " third party risks ” when used 
in the sections of the two Road Traffic Acts of 1930 and 1934 (and in the 
Motor Insurers' Bureau’s agreements) and especially in section 36 (i) (b) 
of the Road Traffic Act, 1930, bear the highly technical meaning of the risks 
of incurring ” liability in respect of the death of or bodily injury to any 
person caused by or arising out of the use of the insured vehicle on a road.” 
The complete definition of a third party in that section 36 (i) (b) makes it 
clear that the legislature has not required insurance against risk of personal 
injury to voluntary’ passengers in the insured vehicle, or against risk of 
damage to property. 

” Third party risks ” in this sense have been the subject of considerable 
legislation, and a brief historical review is desirable to enable the present 
position with regard to the satisfaction of judgments obtained by these 
third parties against motorists to be fully ascertained. This review is there- 
fore set out here in Part B of this Introduction. 

B. THIRD PARTY RISKS 

By 1947, a stage has been reached in Motor Insurance Law whereat 
those members of the public who form the class of third parties as defined by ; 
the Road Traffic Acts and who are injured or killed by the fault of a driver 
of a motor vehicle, receive compensation for their injuries irrespective of the . 
financial condition of him who caused the damage. It is not possible to • 
understand the present system without a full knowledge of the various 
stages leading up to the present, and of the broad outlines of commercial 
practice in this dountry, relating to the issue of motor insurance policies. 
In sixteen years, by the impact of various enactments on the commercial 
practice referred to, and finally by means of an agreement between the 
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Government and the individual insurance companies and underwriters of this 
country, injured third parties, as these men^im of the public have come to 
be ^ed, may be certain of receiving the ftnits of any judgment obtained 
against any person as a result of a«motor accident, for which the person is 
found to blame, provided the judgment is in respect of a liability req uired 
Iby law to be covBEedLby insurance. The transition from the where 
motor drivers might or mig^t not be insured, and might or might not be able 
to satisfy any such judgment out of their own pockets, to one where all 
claims of third parties that are pursued to judgment against the offending 
road user are certain to be met has not been easy, and has been fruitful of 
much litigation. To make clear "much of what is written in this book, a 
very short historical record of the past sixteen years is set out here, so that 
the reader who comes new to the somewhat confusing collection of rules that 
make up the Motor Insurance Law of this country may fully understand the 
reasons underlying statutes passed between 1930 and 1934. and finally the 
institution of the Motor Insurers’ Bureau in the summer of 1946. The new 
reader must bear this historical sequence, which is about to be related, 
constantly in mind, and should refer to it once again before reading Chapters 
ni. IV, V and VI. 

I. il^tween 1919 and 1930 a great number of motor vehicles were added 
to the traf&c on the roads, and accidents became numerous. It became the 
practice of owners of these vehicles voluntarily to insure against the risk of 
injuring other road users, and a system of different types of policies was set up 
by private insurers which accorded with the material risks involved. Different 
rates of premium were charged according to the type of vehicle insured, 
the use to which it was to be put on the road, and the driving record of the 
insured person. TTie different types oT motor policy in this era may be 
classified as follows : — 

(A) Classification according to class of vehicle. 

i. Private cars and motor cycles. 

ii. Commercial vehicles. 

iii. Paying passenger vehicles. 

(B) Classification according to risk covered. 

i. Comprehensive cover. 

ii. Third party cover. 

iii. Other forms of limited cover. 

(C.) Classification according to the use of the vehicle. 

i. Use for pleasure only. 

ii. Use for business only. 

iii. Use for both business and pleasure. 

Any combination of these nine types of policy could be obtained on pay- 
ment of the appropriate premium. It was found essential by insurers that, 
if premiums were to be kept low, the risk insured must be fully understood 
by them at the date of issue of the policy so that the vehicles should be used 
in the way in which the assured stat^ that they would be used in the 
proposal form. 

stringent conditions were therefore imposed on the assured in every 
ra<a» to make clear the class of policy he required, and the sort of driver that 
would use the vehicle. It was inevitable that in a number of cases assured 
persons found themselves in breach of the conditions of the policy and unable 
to recover theramdor, so that the injured third party found no one of any 
substance capable of paying his dauoages. 

SecQiHfijrratthott^ the majority of motorists had previously insured 
voluntarily against third party risu, in a number of other cases serious 
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hardship was caused where the person inflicting the injury was devoid of 
means and, being uninsured, was unable to pay the damages for which he 
was liable. It was primarily to meet the second class of hard cases that 
the Road Traffic Act, 1930, was passed, and a system of compulsory 
insurance against certain risks was instituted by it. 

2. The system of compulsory insurance required by Part II of the Road 
Traffic Act, f930, was limited in scope. Its object was to reduce in number 
the cases where the judgment for personal injuries obtained against a motorist 
was not na£t,owing to the lack of means of the defendant in the running-down 
action and. his iMure to insure against such a liability. Although the ad- 
mitted object of the Act was to aid these injured "third parties” (/), they were 
giye^no ri^ht to" sue insurers direct for payment of the damages awarded 
against thejr assured by virtue of the promise of indemnity contained in the 
policy. Furthermore, no attempt was made to control the number or nature 
of the conditions imposed by insurers upon the insured motorists by the 
policy : so long as insurance cover against third party risks was provided by 
the policy, the terms of the Act were satisfied, even though the area in which 
the vehicle was to be used and the nature of that use were severely limited. 
Complete freedom of contract was permitted by the Act between insurer and 
insured, with the single exception contained in section 38 of the Act, whereby 
nothing done or left undone after the accident which gave rise to the liability 
could be relied upon as a breach of condition of the policy whereby the 
insurer could escape his liability, under the promise of indemnity contained 
in the policy to pay the damages awarded to the third party. Penalties were 
laid down by the Act to be imposed upon motorists who failed to insure or 
who by some means obtained a policy which did not in fact cover them in 
their use of a vehicle on the road against personal injuries to members of the 
public. It must here be repeated that the classes of liability against which 
motor insurance was made compulsory by the 1930 Act did not include 
injury to voluntary passengers or damage to property. 

3. Another Act was passed in the same year which, though applicable 
to all forms of in.surance, conferred on third parties a limited advantage. 
This Act was the Third Parties {Rights Against Insurers) Act, 1930, and it 
was concerned with the position in law where the assured went banknipt 
after the accident which gave rise to the third party’s claim in damages. 
Prior to this Act, if the insurer paid the assured’s trustee in bankruptcy (he 
having succeeded to the benefit of the policy on the assured's bankruptcy) 
the amount of the third party’s claim, the trustee was bound to distribute 
that sum among idl the creditors generally, with the result that the third 
party did not get fully paid for his injury. The Third Parties (Rights Against 
Insurers) Act of 1930 provided that on a bankruptcy of an assured motorist 
or on the liquidation of an assured company the rights in a policy should vest 
in a third party to whom liability was incurred. 

The Act therefore gave a direct right to a tliird party to bring an action! 
on the policy direct against the insurer, although at common l aw no p erson | 
other than he who co ^d s trictly, be, calle d a party to the contract could sue' 
upon it. The r@iilif the insurer, however, to set up gainst the third party 
any defences which would have been available to him against the assured 
was preserved intact. 

(!) In this context " third parties '* means the persons agaiiut whose injury 
section 36 (i) (b) of the Road Traffic Act of 1930 required compulsi^ insurance. They 
must be distiriguished as a class from those persons who, though not parties to the con- 
tract of insurance in the strict sense, are given cover by a clause contained therein 
which extends the insurance to drivers of the insured vehicle other than the otiginal 
assured. These persons are given a statutory right to sue insurers direct for an in- 
demnity by virtue of section 36 (4) of the Road Traffic Act, 1930. 
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This Act applied, as has been said, to all forms of insurance, not only to 
motor vehicle insurance, and in so far as it had only the limited purpose of 
reversing a legal decision made shortly before the Act was passed, it did not 
advance the position of the third party to any great extent, and owing to 
the greater advantages provided by the succeeding Road Traffic Act of 1934 
it was little used in the years between 1930 and 1946. 

4. The position of a third party who failed to receive damages awarded 
to him in a running-down action owing to the defendant’s failure to comply 
with a statutory obligation to insure was no worse than that of a third party 
injured by a motorist who was under no obligation to insure and who was 
not in fact insured. Nevertheless, after the Road Traffic Act of 1930 
brought into force the system of compulsory insurance, injured third parties 
who failed to recover damages aw-arded against a motorist not unnaturally 
jfelt that their claims ought not to be allowed to fail because of a refusal, 
[legitimate enough, of an insurer to accept liability under a policy owing to 
;a breach by the assured of the conditions under which the policy was issued, 
jor by reason of misrepresentation or non-disclosure of material facts by the 
assured which destroyed the very basis on which the contract of insurance 
rested. 

5. In consequence of the growth of public feeling on this matter, sections 
10-15 of the Road Traffic Act, 1934, were enacted. These went much further 
than the previous legislation in improving the position of injured third 
parties. By section 10 (1). directly judgment had been obtained in a 
running-down action against an insur^ motorist, the insurer of that motorist 
was required to pay the damages awarded by that judgment direct to the 
persons entitled to the benefit thereof. Secondly, by section 10 (3) the 
insurer could only avoid the effect of his promise of indemnity under the 
policy, so far as the third party was concerned, by obtaining a declaration of 
the Court that the policy had been obtained by material misrepresentation 
or non-disclostire, and that declaration had to be obtained in proceedings 
commenced not later than three months after the running-down action had 
been started. Lastly, by section 12, a large number of conditions normally 
contained in the standard policy of insurance, and additional to those referred 
to in section 38 of the Road Traffic Act of 1930 were declared invalid in 
respect of the third party risks required to be covered by section 36 (i) (b) 
of the 1930 Act 

But ^though the 1934 Act marked a great advance in the struggle to 
obtain compensation for all persons injured on the roads by the negligence of 
I motorists, there were still three classes of cases in which fund^ might not be 
available from insurers to meet the just claims of third parties against 
motorists. 

For instance, the motorist might have failed to comply with conditions 
in the policy other than those rendered ineffective against injured third 
parties by section 38 of the Road Traffic Act of 1930 and section la of the 
Road Tr^c Act of 1934. Thus, he might himself be a person specifically 
excluded from driving the vehicle, or he might at the time of the accident 
•liave been using the vehicle for a purpose in no way covered by the policy. 
^Secondly, quite a number of policies were in practice avoided by insurers on 
’.the ground that they were void for material misrepresentation or non- 
jdisclosure. Thirdly, the motorist might have failed altogether, deliberately 
or through forgetfiUness, to take out a policy of insurance on his vehicle or 
to renew a ptdicy that had come to an end through effluxion of time. 

6. The prmciple of compulsory insurance having once been accepted, the 
general scheme of insurance could not be regarded as wholly satisfactory if it 
admitted of an injured third party without any fault of his own finding that 
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there was no insurer to whose liability upon a third party policy he could 
turn for a satisfaction of damages which the motorist at fault could not pay. 
On the other hand, it was clear that as a matter of commercial practice, 
individual insurers would find it very difficult to keep their premium rates 
at a consistently low level if they were forced to pay the very large sums 
awarded for personal injuries and in cases of death if the assured drivers of 
motor vehicles who were found liable to pay those sums claimed indemnity from 
their insurers in circumstances which the insurers had never envisaged when 
drawing up the contract of insurance. A further difficulty confronted 
insurers in that among the many drivers of motor vehicles there were to be 
found some who did not read the terms of their policies or who, even if they 
did so, yet deliberately used their vehicles in a way that was not covered by 
the policy. Nevertheless, it was impossible to find any logical justification 
for some of the differences in the classes of risks which insurers kept distinct 
in order, to differentiate between the various premiums payable for the 
separate policies. For example, by section 12 of the Road Traffic Act, 1934, 
it was not permissible to insert a condition relating to the age or physical or 
mental condition of the persons driving the vehicle. Yet it was legally 
possible to insert a clause in " hire-drive " policies prohibiting an under- 
graduate, an actor or an officer in the Royal Air Force from driving the 
insured vehicle. 

7. In 1936, a Departmental Committee was appointed by the Board of 
Trade to consider what changes were necessary in the existing law relating 
to the carrying on of the business of insurance, in the light of statutory 
provisions relating to compulsory insurance against third party risks ; the 
main cause of the setting-up of the Committee being the failure of five 
companies transacting compulsory insurance business. It was at once 
clear from its report that the Committee considered that the invalida- 
tion of certain conditions in policies by the Road Traffic Acts of 1930 and 
1934 against third parties did not go far enough. The Committee required 
a change of emphasis, in that it was recommended that instead of the 
invalidation of certain conditions in policies, all save a very few specified 
conditions should be made invalid against third parties. Secondly, in order 
to withstand the greater burdens thus imposed upon them, insurance com- 
panies were to be required to show a higher degree of solvency before being 
allowed to transact compulsory motor insurance business. And, lastly, 
a Central Fund was recommended, contributed to Ijy all insurers in the 
United Kingdom, from which fund payments could be made to injured third 
parties who had obtained judgment against the tortfeasor (i) where the 
insurance policy had been avoided by the insurer for breach of condition or 
for misrepresentation, and (2) where there never had been an insurance 
policy in force to protect the motorist. The controllers of the Central Fund, 
it was suggested, should have the right of recovering any payments it might 
have been called upon to make from ciny person liable for the injury. 

8. The war of 1939-1945 prevented these recommendations from being 
carried into effect. It was not until 1946 that by an agreement between the 
Minister of Transport and a new body called the Motor Insurers’ Bureau, 
representative of all the insurers of the country and in control of a Central 
Fund, and by an agreement between Motor Insurers’ Bureau and individual 
companies and insurers, that the recommendations were not only imple- 
mented, but carried a stage further («). By the former agreement from 
July 1st, 1946, if judgment in respect of a liability, arising after this date. 


(m) In 1946, too, the Assurance Companies Act was passed, which required unassaQ- 
able financial stability of persons issuing motor insurance policies. See post, p. 227. 
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which is required to be covered by a policy of iosurance under Part II of 
the Road Traffic Act, 1930, is obtained against any person in any court in 
Great Britain, then, wh ether or n o that petsnnJa-covered by,-a..c.onta~act of 
insurwce, if the judgmenFremaros unsatisfied within seven da^ fcom Fhe 
date vtim the jndgi^t may lx txeajted. the MtOor Insur^’ Bureau will 
pay both the judgment sum and the costs thereof to the third party. Three 
conditions only are imposed on the third party or his representatives. First, 
notice of the intention to bring proceedings against an uninsured person 
must be given to Motor Insurers' Bureau before or within 21 days of the issue 
of the writ. Secondly, all tortfeasors responsible for the injury or death of 
the third party must be sued. Thirdly, the judgment must be assigned to 
Motor Insurers’ Bureau or its nominee. 

By the second agreement (called the “ Domestic Agreement ") individual 
insurance companies and insurers have undertaken heavy additional 
burdens. Whereas Motor Insurers’ Bureau itself will be responsible for all 
judgments obtained against,ur(insured persons, yeL where at the time of the 
accident which gave rise to the Road *fraffic Act liability there was a policy 
providing insurance against that liability in respect of the vehicle arising 
out of the use of which the liability of the judgment debtor was incurred, 
then the insurer who issued that policy, irrespective of the fact that he may 
be entitled to avoid the policy ab intlio for misrepresentation or nondisclosure, 
or to avoid liabiUty in respect of that particular accident because of some 
breach of condition of the policy bj' the assured, and even though the judg- 
ment debtor was in unauthorised possession of the vehicle concerned, will 
satisfy the amount of the judgment and its costs on behalf of Motor Insurers’ 
Bureau if the tortfeasor fails to do so. He can only avoid this burden if the 
policy before the date of the accident has lapsed by efHuxion of time, has 
been cancelled by agreement or has cea.sed to operate by reason of a transfer 
in the interest of the assured in that vehicle, or because the insurer has 
obtained a declaration from the court that the policy is void. Should any 
insurer be unable owing to insolvency to satisfy the judgment, then Motor 
Insurers’ Bureau will pay the sum due. 

AlAough the Motor Insurers' Bureau or the insurers concerned will pay the 
just claim of injured third parties, their rights to recover the judgment d^t from 
the ‘ ‘ assured ’ ’ or from any person responsible for the damage remam unimpa ired 
by these agreements. 

The two agreements have not the legal effect or force of a Statute, and the 
Road Traffic Acts and other Motor Insurance legislation remain unaffected 
by them. 

9. These two agreements have effected a great change in motor insurance 
practice. From now on, except for his duty to inform Motor Insurers' 
Bureau of intended proceedings in cases where there is no insurance, the 
injured third part^ is concerned only to obtain his judgment against the 
motorist who did 1 ^ harm. But the foUowing points should be kept clear. 
First, the agreements only affect claims, apart from claims for causing or 
permitting a car to be driven uninsured, against Road Traffic Act liability, 
i.e., the classes of risks against which section 36 (1) of the Road Traffic Act, 
1930, require insurance. Injuries to and death of voluntary passengers and 
damage to property are not covered by these agreements. Secondly, the assured 
or the perKHQ responsible for the damage, if in fact he is not covered by the 
ipolicy, will have to bear the burden of paying the judgment sura, if he can. 
kt fte suit of Motor Insurers’ Bureau or the insurer concerned. The judg- 
ment obtained against him by the third party passes to Motor Insurers' 
j&ireau or the insurer concerned by assignment, and tbe^ may execute it 
against him if they please. He can, of course, set up against them a claim 
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to be indemnified under any policy which purported to cover him at the time 
of the accident, but he will only obtain such an indemnity if he has comidied 
with thejerms of that policy. Almost always he will have waii^tcd the 
truth of any statement he has made in the proposal form, which forms the 
basis of most contracts of insurance, and he is not protected by the Road 
Traffic Acts in any way from observing exactly each and every condition 
imposed by the policy. Any misstatement in the proposal, and any failure 
to observe the conditions of the policy may deprive him of his indemnity 
thereunder. 

The heavy criminal penalties inflicted on offenders against the require- 
ments of compulsory insurance in the Road Traffic Acts are retained, and 
indeed their severity may be increased. So that any person who intends to 
drive a motor vehicle in the future will be well advised to make more than 
ever sure that he is covered, while driving, by a valid contract of insurance. 
This result he can only be certain of achieving by obtaining a policy and, on 
its receipt, by reading and understanding its terms. 
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PART I.— GENER.\L PRINCIPLES OF THE LAW OF 
CONTRACT 

Subject to certain special rules relating to what is called " uberrima 
fides,” the general rules of the Common Law of contract apply to motor 
insurance contracts (a). W'ithout attempting either a discussion or even 
a summary of those rules, in view of the importance which they bear to the 
various topics which are discussed in later chapters of this work it is as 
well to remind the reader by way of preface of some of the broad legal 
principles upon which the existence, validity and enforceability of any 
contract depend. 

1. A contract is formed by offer and acceptance [b ). — Both the 
offer and the acceptance may be signi&ed either in writing or by word of 


(a) As to these special rules, see more fully chapters II and VII, post. 

(b) 7 Halsbury's Laws, 2nd Edn. 83. See more particularly, in relation to motor 
insurance contracts, chap^ VII, post, pp. 408 el seq. 
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mouth or by conduct {c). The offer must be definite and must be expressed 
in clear words or by unambiguous conduct {d). The acceptance must be 
an acceptance of the offer, of the whole of the offer and of nothing but the 
offer (e). An offer can be revoked, but not after it has been accepted (/). 
Since a contract is concluded at the moment of acceptance of the offer 
acceptance cannot be revoked (g). Neither an offer nor an acceptance is 
effective as such until it is communicated by some means to the person 
to whom it was made (A). 

The offer in a contract of motor insurance is usually made by means of 
a document called the “ proposal form,” which is made and completed by 
the person desirous of effecting insurance. The acceptance of this offer by the 
company is usually, but not always, communicated to the assured in writing. 
This may take the form of an ordinary letter, the issue of a cover note (t) 
or the issue of a policy (j). The acceptance but not the offer in an insurance 
contract may be made by conduct, as by the acceptance of the money paid 
in respect of the premium or by a receipt acknowledging that payment. 

2 . Contracts are of two kinds — simple contracts and contracts 
under seal. — Every simple contract is invalid unless it is supported by 
consideration (k). A contract under seal is one which is embodied in a 
formal document called a deed, to which the parties append their signatures 
and seals before completing it. A deed " imports ” or takes the place of 
consideration (/). 

Simple contracts may be made either in writing or by word of mouth 
or by conduct, or partly in one such way and partly another. A few simple 
contracts, such as Bills of Exchange or Promissory Notes (m) or contracts 
of Marine Insurance («), are required to be made in writing by English law. 
Apart from these exceptional types and contracts which require to be 
evidenced by a note or memorandum in writing (o) under the Statute of 


(f) op. cit. 83, 84, 87, 88. 

(<f) Op. cit. 83, 84, and cases cited there. 

fe) Op. cit. 8q, 90. Harvey v. Farcy, [1893I A. C. 552. 

If) Offord V. Davies (1802), I2 C. B. (n,s.) 748 ; Dickinson v. Dodds (1876). 2 Ch. D. 

463- 

(g) Dunlop V. Higgins (1848), i H. L. Cas. 381. 

(A) 7 Halsbury’s Laws, 2nd Hdn. 85. 87. Carlilt v. Carbolic Smoke Ball Co., [1892] 
2 Q, B, 484 ; affirmed, [1893] ’ -5^- See Ocean Accident and Guarantee Corpora- 

tion, Ltd. V. Cole, [1932] 2 K. B. too. But an offer can be accepted retrospectively, so 
that the contractual relation is deemed to subsist in respect of a period before actual 
acceptance. 

(/) But see chapter VII, post, p. 417, a.s to whether a cover note for a lesser period is 
not in law a counter-offer made bj' the proposed insurers. Policies of insurance renewable 
yearly constitute each year a new contract with respect to which the assured’s proposal, 
being a new offer, must make disclosure of any changes in the 'material facts [Siokell v. 
Heywood, [1897] i Ch. 459 ; Re Wilson and Scottish Insurance Corporation, [1920] 
2 Ch. 28). 

(j) But if the policy issued is at variance with the terms of the proposal, there being 
no valid acceptance by the insurers, the proposed assured is not bound by the purported 
acceptance {South-East Lancashire Insurance Co., Ltd. v. Croisdale (1931), 40 U. L. R. 
22). Where, however, there is an inconsistency between the policy and the proposal 
form and the assured has paid premiums, the latter’s terms prevail {Kaufmann v. British 
Surety Insurance Co., Ltd. (1929). 45 T. L. R. 399). 

(A) 7 Halsbury’s Laws, 2nd Edn., 136, and cases there cited. 

(f) 10 Halsbury’s Laws, 2nd Edn. 163-6, and specially note (d) on p. 164, 

(m) Bills of Exchange Act, 1882, ss. 3. 83 (2 Halsbury’s Statutes 36, 76). 

(»i) Marine Insurance Act, 1906, (g Halsbury’s Statutes 851). 

(o) See fully 7 Halsbury’s Laws, 2nd Edn. 104-32. as to both the types of contract 
in relation to which such a requirement is legally necessary and as to the necessary 
particulars to be incorporated in such note or ruemorandum. 
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Frauds {p), the Sale of Goods Act {q) or the Law of Property Act (r), any 
simple contract is valid and enforceable (s) whatever the form in which it 
is made, provided it is supported by consideration. 

3. A simple contract must 1 m supported by consideration (t ). — 
Motor insurance contracts are invariably simple contracts {i.e. not under 
seal). Consideration means that no person can enforce a contract unless 
he has suffered or imdertaken to suffer some detriment or disadvantage 
under or by virtue of it (t). In a motor insurance contract the detriment 
or disadvantage which is undertaken by the insurer is the risk of having to 
fulfil the indemnity which is provided by the policy against the events 
which it insures («) ; and the detriment or disadvantage which the assured 
undertakes is the pa3nnent of the premium or the promise thereof. The 
latter detriment or disadvantage is undertaken by the assured in exchange 
for the insurer's undertaking to indemnify him against the occurrence of 
the specified risks. 

4. Consideration must move from the plaintiff. — This means that 
only a person who by the contract suffers or undertakes to suffer some 
detriment can seek to enforce any rights under that contract (r). Since a 
party seeking to enforce a contract must show that he has given considera- 
tion in the sense already defined, a party who merely undertakes some 
detriment which he is already by law or subsisting agreement obliged to 
undertake in favour of the other party to such agreement will not able 
to enforce his rights arising under such fresh agreement. Thus it has 
long been establi^ed law that an agreement to pay or actual payment of 
part of a subsisting debt which is undisputed is no consideration to support 
an agreement to discharge the balance of such debt (*). 

5. The parties to the contract must be at one in their agree* 
ment (y). — This means that a contract is not binding in law unless there 


(p) Statute ot Frauds. 1677, s. 4 (3 Halsbury's Statutes 583). Tliis enumerates 
cerUin classes of contracts requiring to be " evidenced " by a note or memorandum in 
writing. Contracts of guarantee and contracts " not to be performed witliin one year 
of the maloDg thereof ” are amongst the types enumerated. While contracts of insur- 
ance are in practice invariably in vrriting and the point is therefore academic, it should 
be noted that an insurance contract other than a guarantee insurance is not a guarantee 
inasmuch as it creates Common Law rights and liabilities only between the assured and 
the insurer (where a contract of guarantee gives rise to Common Law rights and liabilities 
between three parties, the creditor, the debtor and the guarantor). Nor is an insurance 
contract one which is not to be performed within one year from the making thereof in 
any case where the risk might possibly occur within one year and a day from the date 
of its making. Further as to distinction between insurance and guarantee, see 
chapter 11, p. 71, post. 

(y) The Sale of Goods Act, 1893, s. 4 (17 Halsbury’s Statutes 613). A contract for 
the sale of goods of the value of ;^io or more is not enforceable unless one of four con- 
ditions, one being the presence of a written note or memorandum, is complied with. 

(r) Law of Property Act. 1925. s. 40 (15 Halsbury’s Statutes 216). 

(s) Failure to comply with the three statutes mentioned docs not make a contract 
void or invalid, it merely prevents an action being brought to enforce such contract. 

(I) 7 Halsbnry's Laws, 2nd £dn. 137. ’Hiis proposition is also expressed in the 
statement that "consideration consists in a detriment to the promisee.'^ This means 
that no one can enforce a promise made to him unless he has given some consideration 
with respect thereto {Currie v. Misa (1875), L. R. jo Exch. 153 ; Dunlop Pneumatic 
Tyre Co., Ltd. v. Selfridge 6- Co., Ltd., [1915] A. C. 847). 

(w) 7 Halsbnry's Laws, 2nd Edn. 141, e.g. Collins v. Godefroy (1831), 1 B. ft Ad. 930 
(attendance of witness on snbpcena) ; Mallalieu v. Hodgson (1851), ib Q. B. 689 (bills 
taken up by party already Uable thereon). 

(e) Tweddle v. Atkinson (1861), t B. ft S. 393. 

(x) 7 Halsbnry’s Laws, and Edn. 141-3. 335-b, and cases there cited. 

(y) If the parties are not really at one, Hten there can be no agreement because 
“ consensus aa idem." the fundamiental dement of a contract, is lacking. 
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is in fact real agreement between the parties. If either is mistaken as to the 
identity of the other, where that is material to the contract {z), or as to the 
subject matter of the contract (a), or as to the nature of the transaction 
into which they are entering (6), the contract is not binding. But these 
types of mistake in order to invalidate the contract must be mutual (c). 
The mistake of one party only does not affect the contract unless su<± 
mistake has been induced by or is known to the other party who takes 
advantage of it {d). 

6. A contract obtained by misrepresentation is voidable {e ). — 
This means that where one party induces another to enter into a contract 
by making a false representation of a material fact that other party may, 
if he wishes, repudiate the contract. If such a false representation was 
attended by the following circumstances : 

(i) that the person making the representation either knew that it 
was false, or did not know it to be true, or made it recklessly without 
caring whether it were true or false (/) ; 

(ii) that it concerns a material matter of fact, and is not a mere 
expression of opinion (g) ; 

(iii) that it was made with the intention of inducing the other party 
to enter into the contract (h) ; 

(iv) that the other party was so induced by the representation to 
enter into the contract, to his detriment {*) ; 

then it amounts to fraud. In addition to being a ground upon which the 
party who has been induced by it to enter into a contract can repudiate 
that contract, or resist an action against him based on that contract, fraud 
is also a tort (;). If the person against whom the tort was committed can 
prove that it has caused him damage he can, apart from the contract, recover 
such damage in an action therefor {k). 

When a misrepresentation is made in such circumstances that the first 
of the necessary ingredients of fraud is not present it amounts to an innocent 
misrepresentation (/), which will in certain circumstances give to the party 


(j) 23 Halsbury's Laws, 2nd Hdn, 132, 133 : Cundy v. Lindsay (1878), 3 App. Cas, 
459 ; cf. Phillips v. Brooks, Ltd., [1919] 2 K. B. 243. 

(а) 23 Halsbury's Laws, 2nd Edn. 133 ; 7 Halsbury’s Laws, 2nd Edn. 95, 96 ; 
Scott V. Coulson, [1903] 2 Ch. 249 (contract of lile insurance). 

(б) 7 Halsbury's Laws, 2nd Edn. 97. 

(c) 7, 23 Halsbury's Laws, 2nd Edn. 95-6, 134. 

{d) 23 Halsbury's Laws, 2nd Edn. 134. and see Smith v. Hughes (1871). L. R. 6 Q. B. 
597 ; Scriven Brothers 6- Co. v. Hindley <&• Co., [1913] 3 K. B. 564. 

{e) 23 Halsbury's Laws, 2nd Edn. 98. 

(/) op. cii. 40. See also Derry v. Peek (1889), 14 App. Cas. 337 ; per Lord Hers- 
CHELL ; “ Fraud is proved when it is shown that a false representation has been made 
(i) knowingly or (2) without belief in its truth or {3) recklessly, careless whether it be 
true or false." 

ig) 23 Halsbury's Laws, 2nd Edn. 47. Not only must the representation constitute 
a statement of fact, but it must also be a representation as to a material fact, in that 
its tendency or natural and probable result is to induce the person to whom it is made 
to act upon it ; it must, f.e., be a material factor in his mind. 

(h) op. cit., 48. 

(i) Op. cit., 58. 

(;) Op. cit. 8j. 

(A) Assuming, of course, that the conditions set out above are satisfied. A repre* 
sentation may be made by words, by writing or by conduct {e.g. mere silence in such 
circumstances that suppressio veri b«omes suggestio falsi). 

(f) As a general rule no claim for damages can be based upon an innocent mis- 
representation, but there are some Common Law, e.g. breach by an agent of his 
warranty of authority {Collen v. Wright (1857), 8 E. & B. 647), and statutory, e.g. 
Companies Act, 1948, s. 43, exceptions to this rule. 
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thereby deceived the right to repudiate the contract into which it has in- 
duced him to enter (m) or to claim the formal rescission thereof in a court 
of law (m) . These remedies will only, however, be available where , in addition 
to the presence of all save the fir^t of the necessary ingredients of fraud, 
repudiation is made or rescission is claimed promptly and before it is too 
late to restore the parties to the contract to their former position (o) and 
before the rights of any third party have been compromised (/>). 

7. The object of the contract and the manner of its performance 
must be lawful. — The direct or indirect object of a contract must not 
infringe the pro\dsions of any statute, must not violate any rule of the 
Common Law [q), and must not offend against the principles of public 
policy (r). Even if the object of the contract is in these respects lawful, 
neither the methods provided by the contract for the attainment of its 
objects (r) nor the consideration for the contract (s) must involve the com- 
mission of any unlawful act. As no action can be brought for the purpose 
of enforcing an illegal contract either directly or indirectly (0, money paid 
or goods delivered in pursuance of such contract cannot be recovered where 
the illegal object has been carried out or the contract has been substantially 
performed («). In such a case the parties are deemed to be in pari delicto 
and unless one can succeed in exculpating himself from the illegality by 
proving the fraud of the other party he cannot claim any relief with respect 
thereto (w). 

8. No third party has any rights under a contract (x ). — This 
means that onlj' the parties to a contract can claim to enforce it. The 
rules by which the assignment of rights ari.sing under contracts is 
permitted (y) or by which rights and liabilities under contracts devolve by 
agreement, called Novation (z), or by operation of law on death or bank- 
ruptcy (a) upon third parties strangers to the original contract, are apparent 

{m) 23 Halsbury’s Laws, and Edn. 78, 117. 

(n) Op. cit. 96. The question how far this right of rescission is lost in the case of 
executed contracts where the misrepresentation is not fraudulent is still open {Spence v. 
Crawford, [1939] 3 All E. R, 271). 

(o) This is expressed in the phrase " restitutio in integrum.” " But that docs 
not mean that rescission will be refused wherever it would result in a loss to the party 
against whom it is claimed ; the phrase means no more than that rescission will not 
be granted to one who has prejudiced Jthe position of the other party by delay in 
exercising his right to repudiate the contract.” See Armstrong v. Jackson. [1917] 
2 K. B. 822 : 20 Halsbuiy's Laws. 2nd Edn. 750. 

ip) 23 Halsbury's Laws. 2nd Edn. itz. 

iq) For a discussion of legality of motor insurance policies to indemnify the assured 
in respect of the consequences of his criminal acts, see chapter II. po.'.t, p. 107. and see 
Tiniine v. While Cross Insurance. ; iq2ij 3 K. B. 327 ; James v. Hritt'-h General Insur- 
ance Co., [1927] 2 K. B. 311 : cf. Ilaseidine v. Uosken, [1933] ' ^v. B. .S22. 

(r) 7 Halsbury's I.aws. 2nd Edn. 147-8. See Oedge v. Royal exchange Assurance 
Corporation, figoo] 2 Q. B. 214 ; Royal Exchange Assurance Corporation v. Sjoforsaknngs 
Akt. Vega, [1902] 2 K. B. 384 ; Haseldtne v. Hoshen, [1933] 1 K. B. 822 ; Beresford v. 
Royal Insurance Co., Ltd., [*938] A. C. 586 ; [1938] 2 All E. K. 602. 

(5) 7 Halsbury's Laws, 2nd Edn. 49-50. 

(/) 7 Halsbury's Laws, 2nd Edn. 49-50. - 

(«) 7 Halsbury''s I^ws. 2nd Edn. 173-4. Re Xalional Benefit Assurance Co., Ltd.. 
[I93ij 1 Ch. 46. 

(w) 7 Halsbury's Laws. 2nd Edn. 175-6. Also sec Refuge Assurance Co., Ltd. v. 
Keltlezvell, [1909] A. C. 243, and Hughes v. Liverpool Victoria Legal Friendly Society, 
[1916] 2 K. B. 482. In these two cases premiums paid on illegal insurances were held 
recoverable, proved fraud of the agent preventing the parties from being in pari delicto. 
Cf. Harse v. Pearl Life Assurance Co., [1904] i K. B. 558. 

(x) 7 Halsbury's Laws, 2nd Fldn. 79. See Lord Haldane in Dunlop Pneumatic 
Tyre Co., Ltd. v. Selfridge &• Co., Ltd., [1915] A. C. 847, at p. 853. 

7 Halsbury’s Laws, 2nd Edn. 302 el seg, 

Xn Op. Ht. (a) 0 />. ci/. 31 1, 312. 
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rather than real exceptions to this principle. All these instances result 
in the substitution of a fresh person, in whole or part, for one of the parties 
to the old agreement. Legislation affecting motor insurance is exceptional 
in enabling strangers not parties to a contract of insurance in certain cir- 
cumstances to claim rights under such contract (6). 

9. A contract remains subsisting untii it is discharged. — Contracts 
may be discharged in a variety of ways which may be conveniently sum- 
marised as by agreement, by performance, by breach, by impossibility of 
performance or by operation of law. 

(i) A contract is discharged by agreement when it comes to an end 
by operation of its own terms (c) or when the parties mutually waive 
their respective rights and obligations thereunder [d) or when the parties 
enter into a new agreement in discharge of a subsisting contract {e). 

(ii) The performance of the obligations arising under a contract 
by the parties in the time and manner agreed upon discharges a con- 
tract (/), as does attempted performance, called tender, by one party 
which is frustrated by the act of the other (g). 

(iii) Where a party to a contract renounces his obligations thereunder 
either before {h) or during the time for their performance (»), or where 
by his own act he puts it out of his power and makes it impossible to 
carry out his obligations {j), then the other party is discharged from 
the contract by breach (A). Discharge by breach also takes place 
when a party to the contract fails either wholly or substantially to 
perform what he has promised (/). 

(iv) Wlrereas initial impossibility (m) , t.e. impossibility of performance 
existing at the time when an agreement is made, as where goods which 
have already been lost at sea are sold (n), prevents the coming into 
existence of a valid contract, impossibility arising subsequently, even 
though without the fault of cither party, does not affect the contract 
or the rights of the parties thereto unless an intervening event or change 
of circumstances takes place so fundamental as to be regarded by the law 
as striking at the root of the contract and as entirely beyond what was 


{h) The Third Parlies (IlighU against Insurers) .\ct, 1930 (23 Halsbur>-'s Statutes 12); 
the Road Traflic Acts. 1930 and 1934 (23. 27 Halsbury's Statutes 607, 534). But see 
also the Workmen’s Compensation .\ct, 1925. s. 7 (i i Halsbury's Statutes 533). and the 
Companies Act, 1948, s. 319. 

(f) 7 Halsbury’s Laws, 2nd Edn. 181-6. 

(d) Op. ctt. 204-5. 

(e) Op. cit. 202. 

(/) Op. cit. 1S7-96. See also Penniall v. Harbome (1S4S), 1 1 Q. B. 368 ; Doe d. 
Muslon V. Gladwin (1845), 6 Q. B. 953 ; Havens v. Middleton (1853), Hare, 641 ; 
Parry v. Great Ship Co. (1863), 4 B. & S. 556, as to contracts to insure, Verelst’s 
Administratrix v. Motor Union fmitrance Co., Ltd , [1925] 2 K. B. 137, as to time of 
performance of motor insurance contract terms : see chapter VHI, post. 

(g) 7 Halsbury’s Laws, 2nd Edn, 197-201. 

(A) Op. cit. 227, Hochster v. De La Tour (1S53). 2 E. & B. 678. 

(i) 7 Halsbury’s Laws, 2nd Edn. 203. Cort v. Amhergate, &-c.. Rail. Co. (1851), 
17 Q. B. 127. 

(;') Omnium d’ Enterprises -v. Sutherland, [1919] i K. B. 618 ; Ogdens, Ltd. v. Nelson, 
[1905] A. C. 109. 

(k) It is necessary in every case that such conduct by one party should be treated 
as a discharge by the other, since unless the other party treats the contract as discharged 
the contract will subsist despite the unilateral acts of one of the parties thereto. 

(!) 7 Halsbury’s Laws, 2nd Edn. 229, 230, notes (g) and (A). See chapter ’VHI.^osL 

(m) Op. cit. 208, note (a). 

(n) Ibid. See also Couturier v. Hastie (1856), 5 H. L. Cas. 673. 
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contemplated by the parties when they entered into the agreement (o). 
Unless the parties, therefore, foresee and expressly provide against an 
event which may make the performance of their bargain impossible, the 
rule is that they will be heid,to their respective obligations if such an 
event occurs [p). To this general rule a class of apparent exceptions 
has been created in a series of judicial decisions, the result of which is 
that where subsequent impossibility arises in certain particular circum- 
stances, as by change of law {q), death or illness of a party (r), or 
destruction of the basis of the contract (s), the parties will be discharged 
from liabilities accruing after the impossibility has arisen (<). The 
basis of these exceptions is that in certain circumstances the Courts 
will imply a term effecting discharge in such peculiar circumstances 
into the contract between the parties («). The Law Reform (Frustrated 
Contracts) Act, 1943 (r), has now altered the common law rules (w) on the 
effect of frastration. By s. 2 (5). however, this Act does not operate to 
affect contracts of insurance. 

(v) Operation of law discharges a contract in the following circum- 
stances : where a written contract is intentionally altered by one party 
without the consent of the other (x), or by anyone while it is in that 
party’s possession (x) ; when a bankrupt obtains his discharge he is 
discharged from all debts provable in the bankruptcy (xx). 

10 . A breach of contract always gives the injured party a right 
of action for damages (y).— Unless a party who has been injured by a 
breach allows his rights with respect to such breach to become statute 
barred by the passing of time (2), or agrees for consideration to waive such 
rights (a ) , he is entitled to sue the party in default for damages for breach 
of contract. In certain cases where damages would be inadequate to 
compensate the party for the loss which the breach has or will inflict upon 
him. the injured party may apply for a decree of specific performance, or 


(0) if* Arthur, Arthur v. U'ynne (1880), 14 Ch. D 603 ; Matihey v. Curling, [1922) 
2 A. C. 180 ; 7 Halsbury’s Laws. 2nd Edn. 209, note id). Cricklewood Property ana 
Investment Trust, Ltd. v. Leighton's Investment Trust, Ltd., [1945] A. C. 22 r ; [1945] 
I All E. R. 252. 

(/•) 7 Halsbury's Laws, 2ad Edn. 209. 210, and notes thereon. 

(f) Op. (it. 21S, 219. 

(r) Op. (it. 217. notes (/) and {g), and cases therein cited. 

(s) Op. cit. 213-15. and cases therein cited. 

(t) Op. cit. 214, note (p). It is important to note that legal rights which have 
already accrued under the contract will not be affected. 

(«) 7 Halsbury's Laws, 2nd Edn. 213-16. passim. 

(p) 6 & 7 Geo. 6, c. 40. 

(01) See Cricklewood Property and Investment Trust, Ltd. v. Leighton's Investment 
Trust, Ltd., [1945] .A. C. 221 ; [1945] i All E. K. 252 ; Joseph Constantine S.S. Line, 
Ltd. V. Imperial Smelting Corporation, Ltd., [1942] A. C. 154 ; [1941] 2 All E. R. 165 ; 
Denny, MoU and Dtekson, Ltd. v. Fraser (James D.) (S* Co., Ltd., [1944] A. C. 265 ; 
[1944] I All E. R. 678 ; Eyre v, Johnson, [1946] K, B. 481 ; [1946] i All E. R. 719 ; 
Fihrosa Spolka Akcyjna v, Fairbaim Lawson Combe Barbour, Ltd., [1943] A. C. 32 ; 
[1942] 2 All E. R. 122 ; Pelepah Valley (Johorc) Rubber Estates, Ltd. v. Sungei Besi 
Mines, Ltd. (1944), * 7 ° L. T. 338. 

(*) 7 Halsbury's Laws, 2nd Edn. 205. 

(xx) Op. ctt. 226-7. As to effect of bankruptcy and liquidation upon the insolvent 
person's rights against insurers, see chapter 111, post. 

(y) Op. cit. 231. 

(r) Op. cit. 259, and see more fully vol. 20, pp. 591 el sea. 

(a) As, tor example, by Accord and Satisfaction or by Release, froth of which con- 
stitilte new agrwmeuts whereby the injured party agrees for a consideration to waive 
his rights of action. 7 Halsbury’s Laws, 2nd Edn. 234-44. And sec ibid., pp. 141-2, 
* 35 - 6 - 
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for an injunction to restrain the breach in question (6) . These two remedies 
are not obtainable as of right, like damages, but are within the discretion 
of the Court and will not be granted unless the Court is satisfied that all the 
facts and circumstances of any particular case justify their being granted 
to the injured party (6). 

Damages, on the other hand, are obtainable as of right by the injured 
party. The principle upon which damages are assessed in actions for breach 
of contract is that such sum is awarded as will compensate, as far as money 
can do it, the injured party for the loss and damage which he has sustained 
through the natural and ordinary consequences of the breach in question (c). 
In actions for breach of contract damages are compensatory, not punitive {d). 
Further, damages are limited to the loss inflict^ on the injured party as 
the natural and ordinary consequence of the breach, and such loss as is due 
to special circumstances will not be recoverable as damages unless those 
special circumstances were within the contemplation of both parties to 
the contract at the time when it was entered into (e). 


PART 2.— PRINCIPLES OF THE LAW OF ARBITRATION (/) 

1. General. — The majority of motor insurance contracts contain arbitra- 
tion clauses, i.c. clauses in which the assured and the insurers mutually agree 
that disputes between them arising under the policy shall be submitted for 
decision to an arbitrator. For this reason it has been considered necessary 
briefly to outline the principles which govern the validity, consequences and 
operation of arbitration clauses in contracts. The effect and application of 
the arbitration clause normally contained in an insurance policy is discussed 
more fully in chapter VIII. 

Although a reference to arbitration can arise under the order of a Court (g) 
or by virtue of the provision of some statute {h), such references do not as 
a rule affect motor insurance contracts. It is with the third type of refer- 
ence. the reference to arbitration by consent of the parties, that motor 
insurance contracts are particularly concerned. Inasmuch as a motor 
insurance contract is invariably in writing and all the terms thereof can 
as a rule be found incorporated in the actual policy, it wLU be with written 
agreements to submit disputes to arbitration that these introductory notes 
will be concerned. It is sufficient to say that an oral agreement to refer 
disputes to arbitration is valid at Common Law, although until an arbitrator 
has actually been appointed such agreement cannot be enforced (i). Written 
agreements to refer disputes to arbitration are governed by the provisions 


(fc) See fully 31 Halsbury's Laws, 2nd Edn. 325 et seq. and vol. 18, pp. i et seq. 
It may be noted here that a contract of personal ser\'ice will never be made the subject 
of a decree of Specific Performance. 

(c) 10 Halsbury’s Laws, and Edn, 93-4. 121. Hadley v. Baxendale (1854), 9 Ejtch. 

341- 

(<f) There are some exceptional cases where damages are assessed upon the basis 
of punishing the party in default for his breach independently of the loss actually 
sustained by the injured party. The best known of these is the action for breach 
of promise of marriage. 10 Halsbury’s Laws, 2nd Edn. 87-8. 

(e) Op. cit. 97-102. and cases there cited. It is sometimes stated that this type of 
damages cannot be recovered unless the party in default had expressly agreed to com- 
pensats ^be injured party for additional loss arising out of these special circumstances, 
but tb& appears to go beyond the authorities. 

(/) See 1 Halsbury’s Laws, 2nd Edn. 6tg et seq. See RusseM on Arbitration, 13th 
Edn. passim. See more fully, in relation to Motor Insurance, chapter VIII, post. 

(g) I Halsbury's Laws, 2ncl Edn. 620, 682-4. 

(A) Op. etf. 62:, 685. 


(i) Op. cit, 622, 623. 
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of the Arbitration Acts, 1889 and 1934, save in so far as their operation is 
expressly or necessarily by implication excluded by the agreement itself (j). 

2. The submission. — Within the meaning of the Arbitration Acts the 
submission is the written agreement (or part of a longer written agreement) 
whereby the parties thereto rmdertake to submit their present or future 
differences to arbitration (k). Once entered into, a submission cannot be 
revoked unless by mutual consent or by the order of the Court (/). The 
submission is a valid one even though no arbitrator is named or designated 
therein (m). Leave to revoke a submission will not readily be granted (n). 
Generally leave will not be granted unless misconduct can be shown on the 
part of the arbitrator, or it appears that he is acting outside his jurisdiction, 
or is for some other reason clearly unfitted to act. Thus, if the arbitrator 
shows that he has obviously made up his mind before both sides are heard (o ) , 
or if there is good reason shown that he is directing himself wrongly in law (/>) , 
th(? submission may be revoked. But it will not be revoked merely because 
one of the parties has charged the arbitrator with fraud and the arbitrator 
may therefore be assumed to be prejudiced against him (9). If a charge of 
fraud is brought against a party to a submission, the Court may give leave to 
revoke the submission so far as may be necessarj' for the decision of that 
issue (r). 

3. Scope of the submission. — WTiere the submission is part of a 
longer wxitten agreement it will customarily bind the parties to submit all 
disputes arising between them under the agreement to the decision of an 
arbitrator. The parties cannot legally agree entirely to oust the juris- 
diction of the Court over the agreement, and if they purport in their sub- 
mission to do so such submission will be held bad, and will not be supported 
by the Court, on the ground that it is contraiy to public policy (s). The 
basis of arbitration is in the agreement between the parties to choose a non- 
judicial tribunal to decide their disputes, but the principles of public policy 
upheld by the Courts prevent such agreement from altogether e.xcluding 
their juri^iction over the dispute referred ((). Hence it comes about that, 
in order to be valid and upheld by the Couns, arbitration clauses in motor 
insurance contracts are usually made in the so-called Scott v. Avery (u) form, 
the effect of w'hich is to make arbitration upon a dispute a condition pre- 
cedent to the right to bring an action in the Courts with respect thereto (r-). 


(;■) Arbitration Act, iSSg, ss 2, 25, 27, Schedule I li H.ilsbury'-s Statutes 453. 405 
46O). .Arbitration .Act, io,3| (27 lialsburv's Statutes 27) See chapter Vlll, pOil, 
pp. 61 1 et seq. 

(k) Arbitration Act, i88g, s 27. London Sack and Bag Co., Ltd. v. Dixon and 
Lugton, Ltd., [1943] 2 All E. K 7O3. 

(/) Arbitration Act, i88g, s. i. 

(w) Jbid., s. 27. Schedule l. Sec Clements v County oj Devon Insurance Committee, 
[1918] I K B. 94. 

(«) Re Palmer &■ Co. and Hosken 6- Co , [1898] i Q. B. 131. 

{0) Jackson V. Barry Rail. Co , [1893] 1 Ch. 238, 

Ip) J’er IxjPES, in James v. James and Bendall (1889), 23 Q B. D. 12, 16. 

(y) Belcher v. Roedean School Site and Buildings, Ltd. (1901), 85 L. T. 468. 

(r) Arbitration Act, 1934. s 14 (2) (27 Halsbury's Statutes 34). Permavox v. Royal 
Exchange (1939), 64 LI. L. K. 145. 

(s) Edwards v. Aberayron Mutual Skip Insurance Society (1876), i Q B. D. 563 ; 

Russell, )3th Edn., pp. 71-75, and sec cases on insurance contracts therein collected at 
p. 109. 1 Halsbury's Laws, 2nd Edn. 628-9. 

(0 Ibid. See more fully chapter VIII. past, pp. 61 1 et seq. on these points. 

(u) (1856), 5 H. L. Cas. 81 1 ; see also cases cited in 1 Halsbury’s Laws, 2nd Eun. 629, 
notes (dj and («). * 

tv) Ibid. When a Scott v. Avery clause is containwl in a contract of insurance the 
right of action which may be exercised after an award has been made is barred after 
six years from the time of the breach of the contract — Arbitration Act, 1934, t. 16, 
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4. Stay of action. — The qualified exclusion of the jurisdiction of the 
Courts which the parties are able to effect through agreeing to a Scott v, 
Avery (w) clause is reconciled with the broad principles of public policy by 
means of the power to stay proceedings vested in the Courts by virtue of 
the Arbitration Acts (*). When proce^ings are commenced in Court (y) in 
respect of any matter agreed to be referred to arbitration by the party 
who has commenced the proceedings, the Court has power to stay sudti 
proceedings until an arbitration has taken place. The power to order a 
stay is discretionary (z). No stay will be ordered unless the defendant to 
the proceedings applies for it, and upon such application he will have to 
show that the dispute is covered by the arbitration clause, that he is ready 
and willing to submit the dispute to arbitration as agreed, and that he has 
not taken any positive step in the Court proceedings (a). In order to show 
that the dispute is covered by the arbitration clause the party applying for 
the stay must show that such clause or the agreement of which it is a part is 
still binding and effective in law (b). That is to say, where the question is 
whether the contract is void for illegality, or, being voidable, was avoided 
ab initio because induced by fraud or misrepresentation, or on the ground of 
mistake, it depends on the terms of the submission whether the dispute falls 
within the arbitrator’s jurisdiction (c), and. as a rule, in such circumstances 
it will not. But where the contract contains a provision that in certain 
events it is not to be enforceable {e g. a provision that any mis-statement or 
suppression in the proposal or declaration on which a policy of insurance is 
based should render the policy null and void), a claim by the insurer in 
reliance on that clause is an affirmation of the existence and validity of the 
contract, and the arbitration clause is therefore valid and subsisting (d). 


(27 Halsbury'si Statutes 34), reversins: the decision in Board of Trade v. Cayzer, Irvine &• 
Co., [kjzj] a. C. 6to. 

(w) Supra, notes (k) and (!). 

(x) Section 4. j Halsbury's l^ws. 2nd Edn. 037-43- Formerly ■where an award 
was made a condition precedent the Courts would invariably grant a stay' (see post, 
chapter VJl), but now by s. 3 (4) of the IV34 -^ct they have power to dispense the 
condition. 

(y) This applies to the bnnging of a counterclaim {Chappell \-.S'orth,[iiigt] 2 Q. 8.252). 

(z) 1 Halsbury’s Laws, 2nd Edn. 042. Russell, 13th Edn., pp. 95-107. 

(a) A positive step is si,)inetluiig in the nature of an application to the Court, e.g. for 

leave to administer interrogatories {Chappell v. Sorth. 2 (J. B. 252), for a stay- 

pending security for costs {.-Idams v. Callev (1802), 06 L. T. OS7 ; Ochs v. Oclis 

Brothers, [1909] 2 Ch. 121), or even attendance before a Master on the hearing of a 

summons, though no order is made (Ives and Barker v. Willans, [1804] 2 Ch. 478. 

But see Pitchers, Ltd. v. Plaza (Queenshuty), Ltd., [1940) i All E. K. 151). But it does 

not include correspondence between solicitors. 

A County Court has jurisdiction to stay proceedings, and a party takes a step in the 
proceedings there if he appears at the trial by his solicitor and also foi a non-suit on the 
ground that the action should have been referred to arbitration (Dickens v. Spence, 
(1908), Times, 13th April), r Halsbury-’s Laws. 2nd Edn. 638-40. Russell, loc. cit., 
and p. 84. He is not bound to take active steps to proceed with the arbitration. See 
also Moore v. Povey (1940), 56 T. L. R. 564. 

(b) See Jureidini v. National British and Irish Millers Insurance Co., Ltd., [1915] 
A. C. 499 ; Furey v. Eagle Star and British Dominions Insurance Co. (1922), 56 1. L. T, 
109. But see Golding v. London and Edinburgh Insurance (1932), 43 LI. L. R. 487 ; 
Stevens S- Sons v. Timber and General Mutual Accident Insurance Association (1933). 
45 LI. L. R. 43 ; Freshwater v. Western Australian Assurance Co., Ltd., [1933] I K. B. 
515 ; Jones v. Birch Brothers, Ltd., [1933! 2 K. B. 597 ; and J ester-Bames v. Licenses 
and General Insurance Co., Ltd. (1934), 49 LI. L. R. 231 ; Heyman v. Darwins, Ltd., [1942] 
A. C. 356 ; [1942] i All E. R, 337 ; Woolf v. Collis Removal Service, [1948] K. B. ii ; [1947] 2 
All E. R. 260. 

(c) Toller v. Law Accident Insurance Society, Ltd. [1936] 2 All E. R. 952 ; Heyman v. 
Darwins, Ltd. (supra). 

(d) Woodall V. Pearl Assurance Co., [1919] i K. B. 593 : Heyman v. Darwins Ltd., 
[1942] A. C. 356 ; [1942] I Ail E. R. 337. 
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Where the conditions for a stay are satisfied, then, as a rule, the Court will 
order proceedings to be stayed, thus enforcing the submission to arbitra- 
tion (tf), but the Court can now (f) in any case refuse to order the stay (g), and 
in practice will often do so when the party applying is making charges of 
fraud or misconduct against the other party (A). The fact that an important 
question of law is likely to arise on which the arbitrator will probably con- 
sult the Court is a ground for refusing a stay (t), but it is not conclusive (A). 

5. The Arbitrator. 

(i) AppoirUmenl . — ^The parties to a submission may appoint as arbitrator 
any person whom they please, his competence being their own affair. Such 
a person is often designated in the submission by name or by description (f), 
or the reference may be to two or more arbitrators with or without an umpire 
or a power to appoint one. If no other mode of reference is provided, or if 
no arbitrator is specified, the reference will be to a simple arbitrator (m). 

If the reference is to two arbitrators, the two must appoint an umpire 
immediately after they are themselves appointed (h), unless a contrar>’ 
intention is expressed in the agreement. In commercial arbitrations, when 
the arbitrators differ and an umpire is called upon to act. the arbitrators no 
longer act in a judicial capacity and may advocate the cause of the party 
appointing them, and they may give evidence on behalf of their own cause (o). 

Where the submission provides that the reference shall be to a single 
arbitrator, and the parties do not. after differences have arisen, concur in 
the appointment of an arbitrator, or if an appointed arbitrator refuses to 
act, or is incapable of acting, or dies, any party may serv'e the other with a 
written notice to appoint an arbitrator in turn seven clear days after the 
service of the notice. 

If this notice is not complied with inside the stated time, the Court may, 
on application by the party who gave the notice, appoint an arbitrator with 
the same pwwers as if he had been appointed by the parties, unless the parties 
have agreed otherwise [p). 

If one part)' fails to appoint an arbitrator under the agreement, or by 
way of substitution for an arbitrator whose appointment has failed to take 
effect b)' death or incapacity, then the other party, having served the notice 


(e) Denneky v. Bellamy, [i93Sj z All E. R. ; (>o 1 , 1 . L. K. 2()<) : and even where the 
plaintifi, beinf; a poor person, indirectly suffered hardship by lx;ing unable to receive 
the benefit of the Poor Persons Rules {Smtik v. Peart Anurance Co., Lid., [193&J 1 All 
E. R. 95 ; <>3 LI. L. R. i), see posl p. 134. 

if) By s. 3 (4) of the Arbitration .^ct. 1934 (27 Halsbur^’ s Statutes 30). Formerly 
this was doubtful. The practical results of this change are considered later where they 
arise and generally in chapter VIII. 

(g) See note {a} above. Russell. 1 3th Edn., pp. 104-5. 

(A) 1 lialsbury’s Laws, and Edn. O41. Russell. 13th Edn., pp. 109-11. See 
MtHifie V. Railway Pasiengers' Assurance Co. (1881). 44 L. T. 552. But see clupter VIII 
and chapter IX, post. Permavox v. Royal Exekangt (1939), (>4 LI. L. R. 145. 

(t) Clough V. County Live Stock Insurance Association, Ltd. (191b). 85 L. J. K. B. 
1185. Montagu v. Provident Assurance Association (1935), 51 LI. L. 1 <. 153. 

(A) Lock V. Army, Navy and General Assurance Assocsation, Lid. (1915), 31 T. L. R. 
297. 

(f) The appointment may be set aside on the grounds of partiality (Arbitration 
Act, 1934, 6. 14 (i) (27 Halsbury's Statutes 33) ). 

(m) Arbitration Act, 1889, ss. 2, 5, First Schedule (i Halsbury’s Statutes 453, 455, 
466). 

(«) Arbitration Act, 1934, s. 5 (27 Halsbury’s Statutes 30). Jossijoglu v. Couman- 
laros, [1941} 1 K. B. 3^. 

(o) Bourgeois v. Weddell 6- Co., [1924] 1 K. B. 539; Vigers Brothers v. Allen (1937), 
58 LI. L. R. 187. 

{f) Arbitration Act, 1889, s. 5 (1 Halsbury's Statutes 455). 
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referred to above, may after seven clear days appoint his own arbitrator to 
act alone, and his award will be binding on both parties. The Court has 
power to set aside such an appbintment (9). 

(ii) Powers and Duties. 

Powers. — ^The arbitrators or umpire have power ; 

(1) To administer oaths to the parties and witnesses appearing 
before them. Witnesses may be summoned by subpoena, and can be 
compelled to produce all books and docrunents in their possession, sub- 
ject to the rules of evidence (r). 

(2) To state any question of law arising in the course of the reference, 
or to state an award or any part of an award, in the form of a special 
case for the opinion of the Court (s). 

(3) To make an interim award (t). 

(4) To order specific performance of any contract not relating to 
land (m). 

(5) To correct in an award any clerical mistake or error arising from 
any accidental slip or omission (r). 

Duties. 

(1) The main duty is to make an award upon the dispute, and upon 
the whole of the dispute submitted for decision. The award must not 
relate to matters outside those contained in the submission (w). 

(2) The arbitrator must conduct the proceedings in a judicial 
manner (x), must preserve his impartiality (y) and must not misconduct 
himself (z). Ho must make his award within three months of his 
entering upon the reference, or wfithin a properly extended period (a). 

(3) He may not proceed wnth the hearing in the absence of one of 
the parties unless every reasonable opportunity has been given to him 
to attend, and in any case should give peremptory' w-aming to the party 
in default that if he again fails to attend, the case will be heard in his 
absence (d). 

(4) With regard to evidence, considerable latitude is allowed to 
arbitrators, so long as the general principles of justice are observed (c), 
but an arbitrator may not receive mere hearsay evidence which cannot 
be tested by cross-examination (d). Thus, he may not hear evidence 
from one party in the absence of the other (e), or hear evidence from 
witnesses in the absence of the parties (/). He may not call a witness 


(y) Arbitration Act, iSSg, s. 6 (Vtgers Brothers v. Mayer (193S), 62 LI. L. R. 35 ; 
Rubin V. Smith {IV.) Co. {i<)39], LI. L. R. 7). 

(r) Arbitration Act, i88g, s. 18 and First Schedule (i Halsbnry's Statutes 462, 466). 

(1) Arbitration Act, 1934, 9 (^7 Halsbury’s Statutes 32). 

(/) Arbitration Act, 1934. s. 7. 

(m) Arbitration Act. 1934, s. 7 (27 Halsbury's Statutes 31). 

(v) Arbitration Act. i88g. s. 7 (1 Halsbury’s Statutes 457). 

{w) Vtgers Brothers v. Mayer (1938), 62 LI. L. R. 35 ; Rubin v. Smith (H-’.) &- Co. 
(1939). 64 LI. L. R. 7. 

(x) I Halsbury’s L.aws, 2nd Edn. 652. 

(y) Russell, r3th Edn., pp. 37-38. 

(2) Arbitration Act, 1889, s. ti. i Halsbury’s Laws, 2nd Edn. 677-81. 

(a) Arbitration Act. 1889, s. g and Schedule I, op. cit. 654-6. 

(bj Gladwin v. Chilcote (1841), 9 0owl. 550. 

(c) Andrews v. Mitchell, [1905] A. C. 78. 

(d) Re Keighley, Maxsted &■ Co. and Durant 6* Co., [1893] 1 Q. B. 405. 

(e) Ramsden {W.) S' Co. v. Jacobs, [1922] 1 K. B. 640. 

If) Royal Commission on Sugar Supply v. Kwik Hoo Tong Trading Society (1922), 
38 T. L. R. 684. 
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without the consent of the parties {§), or prevent either party from calling 
all his witnesses (A). 

(5) The arbitrator may entrust to a more skilled person the duty of 
framing his award in proper; language (i), but he may not delegate the 
duty of making a decision to any other person, even to a co-arbitrator 
with technical knowledge, for the parties who have selected him are 
entitled to have his decision (J). 

(6) His discretion to deal with costs must be exercised judicially, 
though he may award a lump sum, instead of ordering costs to be taxed 
in the normal way (k). 

(iii) Misconduct of Arbitrator. — Misconduct of the arbitrator has imder 
the Arbitration Acts a highly technical meaning, and may be a ground for 
either removal of the arbitrator by the Court {kk) or revoking a submission 
bj' the Court (/) or applying to set aside his award (m). The arbitrator may 
be removed ,bj’ the Court where he is clearly unfitted for his task, or where 
he has failed to use all reasonable dispatch in entering in and proceeding 
with the reference and making an award (n). 

He may also be removed for behaviour which implies moral blame, such 
as corruptly receiving gifts or hospitality* (0), or fixing an excelisivc fee for 
himself in assessing the costs (p). These examples of misconduct may 
alternatively be made grounds for setting aside the award. A broad dis- 
tinction is generally made between misconduct which implies some moral 
blame and irregularity. The remedy for the former is the setting aside of 
the award : for the latter, remission to the arbitrator for the irregularity to 
be remedied. Irregularities may be waived by the parties, but not breaches 
of natural justice. 

6. Points of law arising in an arbitration.— Inasmuch as arbitra- 
tion is a common method for the decision of important commercial disputes 
and that arbitrators are not always persons with legal knowledge or qualifica- 
tions, it frequently happens that the parties to a reference, while perfectly 
willing to allow the questions of fact to be decided by the arbitrator, desire 
that any questions of law should be decidc-d by those best fitted to deal 
with them, i.e. by the Courts. For this reason, as well as from the broad 
principles of public pwlicy (q) which prevent the jurisdiction of the Court 
from being ousted even by agreement between the parties, the Arbitration 
Acts provide two methods whereby the decision of the Courts upon points 
of law* arising in an arbitration may be obtained (r), and the Act of 1934 
gives a new power. 


(f) lie Enoch and Zarttzhy, hock S- Co . [1910] i K B 3^7. 

(A) Phippi V Ingram (1835), 3 Dowl 669. 

(t) Baker v. CoUerill (1849), 7 Dow & L. zo 
(/) Little V. Sewton (1841), 2 M<in. & G 351 

(A) .Arbitration Act, 1889. First Schedule (1 Hal.sbury’s Statutes 466). Stote%bury\ 
Turner, [1943] K. B. 370 ; Rosen (P.) 6- Co., Ltd v. Dowley and Selby, [1943] 2 -AH B B. 
172. 

{kk) Arbitration .Act, 1S89, s. ii (i) {i Halsbury's Statutes 459). 

(/) Arbitration .Act, 1889, s. ii (i). 

(m) Arbitration .Act, 1889, s. ii {2). 

(«) Arbitration Act, 1934, s. 6 (27 Halsbury's Statutes 31) 

(o) Re Hopper (1867), L. R. 2 Q. B. 367. But not on mere suspicion of corruption 
(CraaiWy, Clay (1848). 3 C. B. 581). 

(p) xa Prebhle arid RMnson, [1892] 2 Q. B. 602. 

(qi p. 10. 

(r) Artritration Act, 1934, s. 9 (27 Halsbury's Statutes 32), substituted for ss. 7 
and 19 of the 1889 Act. 
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(i) Stating a special case for the opinion of the Court (s), — A party 
to proceedings the subject of a reference may at any time during the 
reference and before the award apply to the arbitrator to state a special 
case for the opinion of the Court upon any question of law arising in 
the arbitration. If the arbitrator declines to do so, the party appl}dng 
may go to the Court and apply for an order to compel the arbitrator 
to state such a case. The Court will then in its discretion order the 
case to be stated, provided that the question is material to the matter 
in dispute (/). A clause in a submission by which the right of the parties 
to apply for a special case is excluded is invalid and unenforceable as 
being against public policy («). 

(ii) Stating an award in the form of a special case (v). — The arbi- 
trator may, in his discretion, state his award or part thereof in the form 
of a special case for the opinion of the Court. The Court can order an 
arbitrator to do this should he decline {w}. Where the arbitrator follows 
this course he first sets out his findings on the facts in dispute and then 
the questions of law which have arisen and upon which the views of the 
Court are desired (x). 

(iii) Interim award. — By the Act of 1934 the arbitrator is given 
power to make an interim award (y). 

7. Enforcement of the award (z). — As a submission governed by the 
Arbitration Act has the effect of an order of the Court (a), a summary 
method has been provided for the enforcement of such an award (6) which 
has rendered obsolete the old Common Law means of enforcement of an 
award by bringing a new action based upon it (c). The method provided is 
to proceed by way of summons before a Master of the High Court for leave 
to enforce the award as a judgment*(<f). When such is obtained the award 
takes effect as a judgment and may be entered and enforced as such. 

8. Attacking an award, — Once the arbitrator has made his award 
he is functus officio (c) and cannot vary or alter it except under the special 
power which he enjoys by virtue of the Arbitration Act to correct clerical 


(s) Arbitration Act. IQ34, s. g {27 Halsbury's Statutes 32) replaces s. ig of the i88g 
Act, which IS repealed, witliout substantial change 

(9 Semble : sec note (s), s,upra. Russell, 13th Edn., p. 277. 

{«) See Re Reinhold and llamloh (iSgC). iz T. L. R. 422 ; Cearnikow v. Roth, Schmidt 
&■ Co., [1922] 2 K. B. 478, 

(v) Arbitration Act, i88g, s, 7 (ft) (i Halsbur\-'s Statutes 437). which made this 
discretionary, is repealed by the 1934 Act. s. 9 of which makes this method enforceable 
by the Court, i Halsbury's l.a«s. 2nd Edn. bOo-i. Russell, 13th Edn., pp. 284-g. 

(w) Re Montgomery , Jones &■ Co. and Liebenthal &■ Co. (1898), 78 L. T. 406. 

(r) j Halsbury’s Laws, 2nd Edn. Obo-i, and see Russell, lot. cit. 

(y) By s. 7. This is of little practical importance in motor insurance. 

(r) Arbitration Act, 1889, s. 12 (t Halsbury-’s Statutes 461) ; Arbitration Act. 1934, 
s. JO (27 Halsbury's Statutes 32). 

(a) Ibid., s. I. 

(ft) Jhid., s. 12. Russell, 13th Edn., pp. 237-45. 

(c) 1 Halsbury’s I.a\vs, 2nd Edn. O71. Russeil, loc. cit., pp. 244-51. The method 
of action is still necessary to enforce some awards obtained abroad. But the scope of 
these has been much diminished by the cfifect of Arbitration (Foreign Awards) Act, 
1930 (23 Halsbury’s Statutes 4), under which the bulk of foreign awards in commercial 
disputes become enforceable in the same manner as English awards. There is also the 
method of attachment (i Halsbury’s laws. 2nd Edn. 670-1), which, however, is 
inapplicable to awards for the payment of money and which is rarely relevant to awards 
under insurance contract submissions. 

(d) See note (ft), supra. See aUo Arbitration Act, 1934, s. 20 (27 Halsbury’s Statutes 

32 )- 

(e) I Halsbury’s Laws, 2nd Edn. 665-6. Russell, 13th Edn., p, 163. 
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errors or mistakes (/). The Court, however, has powers to remit or set 
aside an award, and it is by reference to these powers that the parties to a 
submission may in certain circumstances seek to attack or upset an award {g). 
Either of these powers can be set in motion by application to the Court, 
which will not, however, give any relief unless a very strong case is made 
out for remission or setting aside (A). The Court may remit an award for 
reconsideration where there is a patent defect such as an ambiguity in the 
award, or where the arbitrator has made an admitted mistake, or where 
fresh evidence has been obtained since the award (t). An award will not 
be set aside unless it has been procured by improper means, sucli as deception 
of the arbitrator, or the arbitrator has seriously misconducted himself [j). 
The principle which is alwa)rs borne in mind in the exercise of this juris- 
diction is that parties who have agreed in the submission to have their 
disputes decided by arbitration are bound by their choice, and the result 
of the arbitration is binding upon them unless they can show good reason 
why it should not be (A). 


PART 3.— PRINCIPLES AFFECTING LIABILITY FROM THE 
USE OF MOTOR VEHICLES 

I. — Liabilities for Wrovcfel Acts 

Before a person can be made liable to pay compensation for injuries 
and damage which have been caused by his actions it is necessary that the 
person damaged or injured should be able to establish that he has some cause 
of action against the party responsible. Cau.ses of action are, broadly 
speaking, of two types, the first consisting of actions for wrongs which were 
Imown to the Common Law, and the second being actions for breaches of 
duties laid down by statutes. 

(A) Common Law Torts 

1. Negligence. 

The great majority of running-down actions are brought under this head. 
It is necessary, therefore, to consider in some detail this comparatively 
modem tort. 

The recognition of negligence as a separate and specific tort in certain 
well-known cases (/) involves comprehension of an objective negligent act. 
Carelessness of mind may or may not exist as a concept, but since the proof 
of it by evidence in a Court of law is impossible, negligence can only be 
defined in relation to specific acts or omissions. 

In relation to highway wrongs in particular, an objective standard of 
behaviour has been Imd down irrespiective of the subjective qualities of the 


(/) Arbitration Act, i88g. s. 7 (i Halsbury’s Statutes 457). 

{g) Ibid., ss. 10. II. 

(A) Ibid., ss. 10. II. See 1 Halsbury's Laws, rnd Edn. 674-81. Russell, 13th Edn.. 
pp. 144-71, 20&-7, and cases therein cited. 

(1) S« note (A), supra, and i Halsbury's Laws, 2nd Edn. 675-O. Roberts v. Anglo- 
Saxon Insurance Association (1927), 96 L. j. K. B. 590. 

{]) See note (A) above and f Halsbury’s Laws, 2nd Edn. 677-81. See Arbitration 
Act, 1934 (2^ Halsbury's Statutes 27), s. 14 (a), for additional powers of Court in connec- 
tion ^th mucondoct. 

(T) note (A) above. See Gouw v. Hales, [1928] 1 K. B. igi, and the remarks 
of ScRtHTOW, L.J., at p. 199, and Heyman v. Darwims, [1942] A. C. 356 ; [1942] 1 All 
E. R. 337. 

(I) See Salmond on Torts, jotb Edn,, p. 428. 
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individual wrongdoer (m). In general, negligence consists in this objective 
sense in 

" the omission to do something which a reasonable man, guided upon those 
" considerations which regulate the conduct of human affairs, would do or 
" doing something which a reasonable or prudent man would not do ” («). 

Negligence consists of a breach of duty to take care. A cause of action for 
negligence cannot arise unless damage has resulted to a person from the 
breach by another of a legal duty owed by him to the person injured (0). 

It is seen that in order to succeed in his action for negligence the plaintiff 
must prove three things : first, that the defendant had in the circumstances 
a duty to take care, and that that duty was owed by him to the plaintiff ; 
secondly, that there was in this instance a breach of that duty : and thirdly 
that, as a result of that breach, damage was suffered by the plaintiff to his 
person or to his property. Each one of these essentials to the cause of 
action is considered in turn. 

(i) The Duty of Care . — There is no negligence unless there is in the parti- 
cular case a legal duty to take care, and this duty must be one which is owed 
to the plaintiff in particular. The mere fact that a man is injured by an- 
other’s act in itself gives no cause of action ; if the act is deliberate, the 
party injured will have no claim in law even though the injury is intentional, 
so long as the other party is not infringing a legal right ; if the act is 
inadvertent, again no case of actionable negligence will arise unless the duty 
to be careful exists [f). 

Although it is usually easier to see whether a duty of care exists in the 
circumstances of a particular road accident than in other cases, it is not 
possible to lay down any short definition of the class of persons to whom the 
duty is owed. 

Lord Atkin in Donoghue v. Stevenson (g) gives useful guidance in these 
words ; 

" Acts or omissions which any moral code would censure cannot in a 
" practical world be treated so as to give a right to every person injured by 
“ them a right to relief. In this way. rules of law arise which Umit the range 
“ of complainants and the extent of their remedy. The rule that you are 
“ to love your neighbour as yourself becomes in law ‘ You must not injure 
“ ' your neighbour ’, and the lawyer's question ' Who is my neighbour ? ' 
“ receives a restricted reply. You must take reasonable care to avoid acts 
“ or omissions which you can reasonably foresee would be likely to injure 
" your neighbour. Who, then, in law, is my neighbour ? The answer seems 
" to be persons who are so closely and directly affected by my act that I 
" ought reasonably to have them in contemplation as being so affected when 
*' I am directing my mind to the acts or omissions which are called in 
" question ” (r). 

(m) E.g. by the Highway Code. 

(n) Blytk v. Birmingham H'otiruiorAi Co. (1856), it Exch. 7S1, per Baron AldersoN, 
at p. 784. 

(o) Thomas v. Quartermaine (1887), 18 Q, B. D. 685 ; Heaven v. Pender (1883), 
II Q. B. D. 503 ; Lochgelly Iron and Coal Co., Ltd. v. M' Multan, [1934] A. C. i, per 
Lord Wright, at p. 25 ; Donoghue v. Stevenson, [1932] A. C. 562. per Lord Atkin, at 
PP- 579-80. 

ip) Per Lord Wright in Grant v. Australian Knitting Mills, Ltd., [1936] A. C. 85, 
at p. 103 : cf. Farrugta v. Great Western Kail. Co., [1947] 2 All E. R. 565. 

(?) [>932] A. C. 562. atpp. 579-80. 

(r) Tins statement, which, like all statements on negligence, cannot be regarded as 
a comprehensive definition, was used to define the duty of care in two special cases, 
that 01 a man who causes another to drive a motor vehicle in a dangerous condition 
(Malfroot v. Noxal, Ltd. (1935), 51 T. L. R. 551), and of a man injur^ in performing 
a moral duty of saving a child's Ufe from a runaway horse {.Haynes v. Harwood, [1934] 
2 K. B. 240). And see Herschtal v. Stewart and Ardem, Ltd., [1940] i K. B. 135 ; [1939] 
4 All £. R. 123. 
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It is deax that in a practical world there must be some limitation of the 
class of a motorist’s " neighbours ” in this sense. On the other hadd, once 
that dass is defined it does not follow that care which they are entitled to 
expect from the motorist is constant. Thus to drive through a roadway 
crowded with pedestrians at 30 fniles per hour is not a reasonable thing to 
do, and indeed it would clearly be within the contemplation of a motorist 
that such a speed would be likely to injure persons. But to drive at a speed 
of 60 m.p.h. on an arterial road may well be a proper user of the road — 
indeed the arterial roads are designed for these higher speeds — and to injure 
a pedestrian on such a road who suddenly and without warning runs in front 
of a car being driven at that speed is clearly not an injury against which the 
normal motorist is required to guard. The railway companies, by analogy, 
have suffered accidents to their trains which could have been avoided had 
the trains been travelling at a much slower rate. But the practical loss to 
the country of a slowing down of the trains cannot be accepted, and the 
speeds at which trains are made to travel are not regarded in themselves 
as dangerous in the circumstances, and in themselves evidence of negligence. 

The duty of care required of a motorist (s) is defined by the Courts and 
its extent will depend entirely upxm the circumstances in which the injury or 
damage was suffered (ss). Among the relevant circumstances will be con- 
sidered the nature of the thing causing the damage (i), the place of the 
accident («), the physical conditions prevailing at the time (r). the skill and 
conduct of the person in default (w) and the conduct of third parties (,x). 

Since the standard of care required of all users of the highway is objective, 
it follows that in the determination whether a duty of care exists or no, no 
regard will be had to peculiar characteristics or infirmities of the person 
injured which the driver could not reasonably have been expected to notice 
and guard against. 

“ A blind or deaf man who crossc.s the traffic on a busy street cannot 
“ complain if he is run over by a careful driver who does not know of and 
" could not l>e expected to observe and guard against the man’s 
" infirmity ” (y). 

Once, however, the breach of the duty to take care has been established, 
the fact that owing to his personal idios3ncracics the injured part>’ has 
suffered damage much greater than could reasonabJ}' be exjjected is a matter 
that must be disregarded in asse.ssing the compensation payable. 

But in assessing the extent of the duty of care to other road users the 
" foreseeability ” test is normal!}' applied. This principle is bounded by 
the range of normal expectancy and reasonable foresight, and the mere 


(s) The term " motorist " is used to describe the person rc.spon.sible in law, who may 
be the driver, owner, hirer, or other operator. 

(ss) Brea^ of the Highway Code does not of itself create liability, but may be 
cogent evidence of negligence. See s. 45 (4) of the Koad Traflic Act, 1930 (23 Halsbury's 
Statutes 636) ; Swadltng v. Cooper, f 1931] A. C, i : Tidy v. liattman, [1934] 1 K. B. 319 ; 
Dahom v. Bath Tramways Motor Co., Ltd. and Trevor Smtthey, fi94bj 2 All E. R. 333. 

(/) Scott V. Shepherd (1773), 2 Wm. Bl. 892 ; Vaughan v. Menlove (1837), 3 Bing. 
(n.c.) 468 : Holliday v. Saiional Telephone Co., (iSuq] 2 Q. B. 392 ; Dominion Natural 
Gas Co. V. Collins and Perkins, [1909] A. C. 640 ; IVtng v. London General Omnibus Co., 
[1909] 2 K. B. 652. 

(u) Degg V. Midland Rail. Co. (1857), i H. & N. 773 ; Le Lievre v. Gould, [1893] 
1 Q. B. 491- 

(0) Penny v. Wimbledon Urban Council, [1899] 2 Q. B. 72 ; Morrison v. Sheffield 
Corporatkm, [2917] 2 K. B. 866. 

(w) Ximber v. Gas, Light and Coke Co., [1918] i K. B. 439. 

(4r) British Columbia Electric Rail. Co., Ltd. v. Loach, [1916] J A. C. 719. Cl. Cobb v. 
Great Western Rail. Co.. [1894] A. C. 419 ; Ruoff v. Long 6- Co., [«9>6] 1 K. B. 148. 

(y) Hay {or Bourhill) v. Young, [1943] A. C. 92, at pp. 109-10, per Lord Wright. 
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accidental and unknown presence of a person iA the same street as, and some- 
where within earshot of, the occurring of an accident in mid-carriageway 
does not per se create any relationship of duty raising liability. Where a 
woman heard the noise of an accident 50 yards away but did not see it, and 
was not in the driver’s line of vision, it was held that the driver owed no 
duty to her since he could not be held to have reasonably foreseen that she, 
placed as she was, could be affected by his negligent act (2). The Court 
of Appeal in Owens v. Liverpool Corporation (a) affirmed a jury’s award of 
damages to some mourners who saw a hearse containing the relative's body 
overturned by a negligently driven car and suffered mental shock thereby, 
but it was made clear that the existence of a duty of care in such a case was 
to be doubted, and in Hay [or Bourhill) v. Young (z) the existence of a duty of 
care to such persons was expressly disapproved. 

While the driver of a motor vehicle is entitled to assume, as a rule, that 
other users of the highway are capable of complying with the standard of 
common sense required of them, he has a special duty of care towards children 
who are not old enough to appreciate the dangers which beset them {b). 

In two cases the duty of care required of a motorist has been derived from 
different sources, and defined in a different series of cases. Where passengers 
are carried gratuitously, the driver of the vehicle is under a duty to exercise 
reasonable skill and care to av'oid doing them injury (c), but a person who 
asks for and is given a gratuitous ride takes the vehicle as he finds it, and is 
only entitled to warning of a danger of which the driver is aware, or of which 
he ought to be aware {</). 

Secondly, where passengers are carried by a " common carrier,” there is 
a duty laid on the carrier to take reasonable care to carry them safely (e). 
The extent of this duty may be limited by the terms of the contract between 
passengers and carrier (/), but if there is no such limitation the duty is a 
high one. A carriage must be supplied for the carriage of passengers as fit 
as normal skill and care can make it, and if the accident is due to the break- 
down of the carriage, or to some mechanical fault therein, the onus is on the 
carrier to show that the breakdown could not have been prevented by the 
exercise of that care or skill (g). The carrier must adopt the best known 
apparatus, kept in perfect order, and worked without negligence by the men 
employed. A breach of these obligations will render him liable in negligence. 
But if he performs them, he will not be liable for an accident to his passengers 
which cannot in a business sense be prevented by any known means (h). He 
does not, however, unlike a common carrier of goods (?). warrant the safety of 

(z) Hay (or Bourhtll) v. Young, [1943] A. C oz, (H. L.) (Sc.). See also Twirre v. 
Bean's Express, Ltd , [1940] i All E. R, 202, where employers were held to be under 
no duty to fore.see that their dnver would allow an unauthorised passenger to travel 
in their van, and therefore owed that tre,spassing passenger no duty of care. 

(o) [1939] I K. B. 394 ; [1938I ■» All E. R. 727- , 

(b) See the succeeding section on Contributory Neghgence. 

(c) Hams V. Perry <S- Co., [1003] 2 K. B 219; Samson v. Aitchison, [1912] A. C. 
844 ; Pratt v, Patrick, [1924] i K. B 488; Halhwell v. Venables (1930), 99 L. J. K. B. 
352 ; Lewys v. Burnett and Dunbar, [1943] 2 All E. R. 555. 

(d) Haseldtne v Daw &■ Son, Ltd., [1941] 2 K. B. 343 ; [1Q41] 3 All E. R. 156 ; Kelly 
V. Metropolitan Rail. Co., [1895] t Q B 994 ; Fosbroke-Hobbes v, Airwork, Ltd. and 
Brilish-American Air Services. Ltd.. I1937] > All E, R. 108. 

(e) Radley v. London Passenger Transport Board, [1942] i All E. R. 433 ; Brookes v. 
London Passenger Transport Board, [1947] * All E. R. 506. 

(/) See section on Concurrence of Breach of Contract and Tort, post, p, 66. 

(g) Hyman v. Nye (:88i), 6 Q. B. D. 685, at pp. 687-8, per Bindley, J. Cf. fVhite v. 
Steadman, [1913] 3 K. B. 340 ; Barkwav v. South Wales Transport Corporation, [1948] 
2 All E. R. 460, C. A. 

(A) Newberry v. Bristol Tramways and Carriage Co., Ltd. (1912), 107 L. T. 801. 

(t) Coggs V. Bernard (1703), 2 Ld. Raym. 909. 
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his passengers, and in the absence of negligence as defined above he will not 
be liable (j). 

Lastly, in recent years persons injured by a motor vehicle on the road 
have sometimes sought to obtain damages from the manufacturer or repairer 
of that vehicle, on the ground %hat the accident was caused by a defect in 
the mechanism of the vehicle for which the manufacturer or repairer was in 
law responsible. Such actions have so far failed when the plaintiff has 
alleged that the manufacturer was guilty of a breach of statutory duty (jj). 
Nevertheless the manufacturer or repairer may be liable in an action for 
negligence where it is shown that the accident was caused by a defect of the 
m^anism for which he was responsible (A), and of which the motorist 
could not have been aware and which he had no duty to remedy. The duty 
of care in the manufacturer or repdrer towards such injured third parties 
may exist where such conditions arise and where, too, it is shown that the 
manufacturer or repairer can be said to foresee that there would iie no 
reasonable probability of the motorist, or any other person, conducting such 
an intermediate examination of the vehicle that the existence of the defect 
would become apparent to him, and should therefore be remedied (kk). 

(ii) The Standard of Care . — It is the duty of the Court to assess in any 
particular case whether on the facts the required standard of careful driving 
has been observed. It is not sufficient that the defendant has acted in good 
faith to the best of his judgment and belief, and has used as much care as 
he himself believed to be required of him in the circumstances. The question 
in every case is not whether the defendant, however honestly, thought his 
conduct sufficiently careful, but whether in fact it attained to the standard 
of due care requir^ by the law (f). Nor are different degrees of negligence 
recognised. If the duty of care is found to exist, and that it has been 
broken, it matters not that there has only been a slight dereliction of duty. 
Indeed, however gross the carelessness of the driver, if he owes no legal duty 
to the injured third party, he is not liable to him (w). The sole standard 
required of the motorist is the care that would be shown by a reasonable 
man of fair or average skill and experience of driving the tjqje of vehicle 
concerned. 

In recent years various Acts and regulations governing the conduct of 
traffic on the highway have been enacted, traffic lights and pedestrian 
crossings have been introduced, and the construction and use of motor 
vehicles has been defined and limited («). These Acts and regulations do 


{}) Readhead v. Midland Rail. Co. (i860), L. R. 4 Q. B. 370. 

(jj) Badhatn v. Lambs. Ltd., [1946] K. B. 45; [1945] i All K. R. 293. In thin case 
it was decided that a breach at the Motor Vehicles (Construction and Use) Regulations, 
r. 41, did not give rise in itself to a civil action. See post, p. 35. 

(k) In the sense that he caused it, or was under a duty to remedy it, and could 
foresee that such a defect in the vehicle would be likely to cause an accident. 

(**) Malfrool v. Soxall (1935). 51 T. L. R, 551 ; Haseldine v. Daui 6- Son, Ltd., 
[1941] 2 K. B. 343; [J941] 3 All E. R. 156; Hay {or BourhiU) v. Young. [1943] A. C. 
92 ; [1942] 2 All E. R. 396 (H. L.) (Sc.) ; cl. Donoghue v. Stevenson. fi932) A, C. 562 ; 
Grant v. Australian Knitting Mills, Ltd., [1936] A. C. 85 ; Stennett v. Hancock and Peters, 
[>939] 2 All E. R. 57S ; Herschtal v. Stewart and Ardem, Ltd., [1940J 1 K. B. 133 ; [1939] 
4 All E. R. 123. 

(/) Vaughan v. Menlove (1837), 3 Bing (N.c.) 468. 

(m) Haseldine v. Daw &• Son. Ltd., [i94<] 2 K. B. 343, at p. 369, per Clauson, L.J. ; 
Hay {or BourhiU) v. Young, [1943] A. C. 92 ; [1942] 2 All E. R. 396 (H. L.) (Sc.). 

(n) Highway Code (1946 £dn.). Road Traffic Act, 1930, ss. 10-15. 28 (23 Hals- 

bnr^s Statutes 619-622, 632). Road Vehicles Lighting ^gulations, 1936 (S. R. & O., 
No. 392). Motor VehiclM (Construction and Use) Regulations, 1947 ^ No. 6t). 

Traffic Signs (Size, Colour and Type) Provisional Regulations, 1933 el seq. Pedestrian 
Crossing Places (Traffic) Regulations, 1941 (S. R. & O., No. 397), as amended by Road 
Vehicles (Pedestrian Crossing Places) Order (No. 2) 1942 (S. R. A O., 1942, No. 834). 
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not in themselves provide any standard, and it would be a hopeless task to try 
to give examples of the standard of care required of road users. The almost 
stereotyped particulars of negligence normally pleaded in a plaintiff’s state- 
ment of claim — driving at an excessive speed, failing to keep a proper look- 
out, failing to give any warning of approach or of turning, failing to have the 
vehicle under proper control, driving on the wrong side of the road — are aU 
general in their wording, and it is on the facts, and the facts alone, of each 
particular accident that the negligence of the persons concerned is estab- 
lished. It should never be forgotten that a principle of law cannot be 
deduced from the special facts of previous running down cases. For instance, 
the “ rule " that a motorist must drive at night " within his lights,” i.e. that 
he should be able to pull up to a stop should anything suddenly appear in the 
range of the headlamps, is no rule, and if a driver at night runs into an object 
or a person because he could not pull up after he first saw the obstacle, then 
the facts must be examined to see whether in truth he was negligent, and an 
injured plaintiff may well fail to prove that allegation (0). 

(iii) The Proof of Negligence . — It is for the plaintiff to prove that the 
defendant was guilty of negligence and that that negligence was the cause 
of his injuries or damage. The sort of damage for which compensation may 
be recovered is considered in a later section (p). Here it is necessary to 
point out that the defendant's negligent act which caused the damage 
nust be proved in evidence as a reasonable probability and beyond mere 
conjecture (^). The difficulty of providing sufficient evidence for this 
purpose is not always apparent (r). For instance, a passenger standing on 
the step of an omnibus preparatory to alighting is thrown into the road 
when the omnibus brakes violently, owing to the sudden appearance of a 
second vehicle which ” cuts in ” ^ead of the omnibus. The case seems 
simple. The plaintiff passenger sues the omnibus driver or his master, and 
the driver of the second car. One or both of them is clearly negligent. But 
if the driver of the second vehicle does not stop, but disappears unidentified ? 
The plaintiff has only the one recourse against the omnibus driver, who 
declares that the second driver is the sole cause of the accident. It may be 
that the bus driver did only what he was forced to do in the circumstances 
and that therefore the onus of proof of negligence against that driver will not 
be discharged by the plaintiff (s). The weight of e\'idence required of the 
plaintiff must be such that reasonable men, leaving out of account any 
evidence produced by the defendant to the contrar)', might come to the con- 
clusion that the accident was caused by the defendant’s negligence. This 
conclusion must be based on proper legal inference rather than on pure 
conjecture. If this conclusion cannot be reached on the evidence adduced, 

(o) Swadting v. Cooper, [1931] A. C. i ; Tidy v. Baltman, [1934] i K. B. 319; 
Cowan V. Robertson, [1941] S. C. 502 ; Franklin v. Bristol Tramways and Carriage Co., 
Ltd., [1941] I K. B. 255 ; [1941] I AU E. R. 188 ; Sparks v. Ash (Edward), Ltd., [1943] 
K. B. 223 : [1943] I All E. K. 1 ; Morris v. Luton Corporation, [1946] K. B. 114 ; [1946] 
I AU E. R. I. 

(p) Post, p. 60. 

(q) Jones v. Great IVesiern Rail. Co. (1930), 144 L. T. 194. 

(r) In cases of fatal accidents, it is sometimes possible to obtain a ivritten statement 
from a witness of the accident who later dies. The provisions of the Evidence Act, 
1938 (s. i), may make this document evidence at trial though such statements made 
by drivers to police witnesses in anticipation of proceedings being taken, are normally 
excluded by the Act, s. i (3). See Bullock v. Borrett, 11939] 1 All E. R. 505, and Robin- 
son V. Stern, [1939] 2 K. B. 290 ; [i939] * AU E, R. 683. In certain instances, too, 
interrogations may be administered to obtain admissions (Griebart v. Morris, [1920] 
I K. B. 659). 

<s) Under the terms of the M.I.B. agreements (see chapter VI, post) the plaintiff is 
under a duty to bring in as defendants all those who are responsible for the damage 
caused. 
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the Court may well refuse to continue the trial, and must do so if it thinks 
that no reasonable jury [t) could think that negligence had been proved («). 

The distinction between the function of the judge and jury in this respect 
is defined in Metropolitan Rail. Qo. v. Jackson {v) : it is the function of the 
judge to rule whether on the evidence of the plaintiff alone the negligence of 
the defendant may be inferred. It is for the Court, having heard all the 
evidence on both sides, to say whether this negligence o%ight to be inferred. 

(iv) Inevitable Accident. Act of God. — ^The onus of proof thus resting on 
the plaintiff is not discharged if it is shown that the defendant acted as a 
reasonable man, and that the accident happened in such a way that no 
reasonable man could foresee it. If therefore it appears that the defendant’s 
vehicle skidded on a greasy road through no fault of his own, and that he 
could do nothing to avoid the consequences which followed, the injury 
resulting will be held to be due to inevitable or unavoidable accident (w). 

This result is an illustration of the general principle that although a motor 
vehicle is a danger if not properly controlled, and a high standard of care is 
required of the motorist, yet for that very reason the perils of travelling on 
the roads are well knowTi to all users of them to e.vist, and some risk is in- 
volved in using them at all. In the absence of negligence, therefore, it is 
reasonable that the defendant should be freed from blame and liability. In 
another example, where the braking or steering system of the car suddenly 
fails owing to a flaw in a metal part, and no reasonable inspection of the 
system would have revealed that defect, the motorist can claim immunity 
from damage resulting from his failure to pull the car to a standstill in time or 
to direct its course properly. It may be that he and anyone else who permits 
the vehicle to be used on the road may be guilty of a breach of .statutory 
duty (.r), but in the absence of negligence, and negligence in this context 
means the failure to take reasonable precautions (y). he will not be liable in a 
civil action for the consequences of that defect. To revert to the skidding 
car, however, if he causes that skid by a sudden application of brakes (c), 
or if he has, after the skid has started, a rea.sonable opjxirtunity to bring the 
car under control and fails to do so, then his lack of skill and care may well 
result in his being found guilty of negligence {a). In most cases of a skidding 
car, however, it will be neces.sary as a matter of proof that the defendant 
should call evidence as to the origin of the skid, and it will then be for the 
jtiry to decide whether, on the evidence adduced, the .skid was started by 


(f) It is unlikely that juries will ever l>e employed a^uin to try motor accident 
claims, save in most exceptional cases, but the judKC must function as a jury', and by 
legal fiction acting as judge must give directions to himself as if he were a jury. 

(m) Where a submission that there is no case to answer is made by counsel for the 
defendant, the judge may not concur in that submission unless counsel for the defendant 
rests on his submission and calls no evidence (Laurie v. Raglan liuildtng Co., Ltd., 
[1942] I K. B. 152 ; [1941] 3 AU E. R. 332 ; Yuill v. Ymll, [I 9 ^ 5 J >5 : [' 94 .')] 

1 All E. R. 183). 

(v) (1877), 3 App Cas. 193, per Ijird Cairns. Hut see Bkcti, J.. in Bridges v, 
North London Rail. Co. (1874), L. R. 7 H. L. 213, at pp. 233-6. 

(le) Wing V. London General Omnibus Co., [1909] 2 K. U. O52. 

,(x) Motor Vehicles (Construction and Use) Regulations, 1947 (S, H, & O.. No. 670), 
Reg. 68. The wording of these regulations is such that the imjKissibility of discovering 
the defect by all normal methods is no defence, but will, of course, be taken into account 
in the assessment of the penalty. It should be noted that a conviction under these 
regulations is not necessarily evidence of negligence in a civil action. Cf. Clark v. 
Brims, [194^] K. B. 497; [1947] i All E. R. 242. 

(y) luirility to replace a suspected jiart of the mechanism of the car owing to short- 
age of materials would seem to be no excuse. 

(s) Ldffen v. Watson (1939), 161 L. T. 351 : but see Halliwell v. Venables (1930), 
99 L. J. K. B. 352. 

(a) Hinton v. Gilchrist (1930), Times, 8th March. 
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circumstances outside the control of the defendant, and could not have been 
stopped by the exercise of reasonable skill and care on his part [b). fa 
many if not most cases a skid will not excuse an accident. It may be 
caused by bad driving, or too great a speed, and the onus is on the defendant ' 
to prove that the skid was not brought about by one of these causes (c). 
Of the same species as the defence of inevitable accident, but rarer because 
of its definition, the plea of Act of God may sometimes enable the defendant 
to escape liability for an act which would otherwise appear negligent. The 
definition of an Act of God was given in Nugent v. Smith (d) as follows : 

" The defendant i.s not liable for any accident as to which he can show 
“ that it is due to natural causes directly and exclusively without human 
" intervention and that it could not have been prevented by any amount 
" of foresight and pains and care reasonably to have been expected of him" (e). 

So lightning striking a car, rendering it uncontrollable, would be a good 
example of an Act of God (/). 

(v) Res ipsa Loquitur . — In certain cases it might constitute hardship 
on a plaintiff were he required to establish exactly how the breach of a duty 
of care had occurred. Such a case arises when, for example, a motor car 
left stationary in a street suddenly starts to move by itself (g), or when a 
motor vehicle mounts the footway (h). In this class of case the injured 
party is relieved from the responsibility of proving the exact form of the 
breach of duty. He will satisfy the requirement of proof resting upon him 
if he proves the duty resting upon the defendant, the damage resulting from 
a breach of that duty, and the circumstances but not the manner in which 
the duty was broken {i). These cases are known as those to which the 
doctrine of res ipsa loquitur applies, and in them the burden of explaining the 
causes of the accident is jilaced ujion the defendant and of showing that it 
occurred without fault on his part {k). 

" There must be reasonable evidence of negligence, but where the thing 
" is shown to be under the management of the defendant or his servants and 
" the accident is such as in the ordinary course of things does not happen if 
" those w'ho have the management use proper care, it affords reasonable 
" evidence, in the absence of explanation by the defendant, that the accident 
" arose through want of care ” (f). 


(fc) Hunter w fVrighI, ;io3Sj 2 .Ml E. K. 621. 

(c) Browne v. JJe Luxe Car Sen-ice^, [1941] i K. B. 549 ; [1941] i .^11 E. R. 383 
where tlie cause of the skid was found to lie the highly polished surface of the road : 
but see Laurie v, Raglan Building Co., Ltd., I194.!] i K. B. J52 ; [1941J 3 All E. R. 332. 

(if) (1876), I C. R. D. 423. at p. 444. 

(e) This deftmtion was carried further by Cockbcrx. C. J., in the .same case, as being 
" occasioned by the elementary forces of nature unconnected with ttie agency of man.” 

(/) See also Ryan v. Young<:, [193SI i All E. R. 522. where the driver of a lorry sud- 
denly died from a heart disease which could not have been discovered by medical 
inspection. The lorrv ran on and injured the plaintiff. 

{g) Marlin v. Stanborough (1924). 41 T. L, R. i ; Parker \. Miller (1926), 42 T. L. R. 
408 ; Maguire v. Crouch, [1941] i K. B. 108. 

(A) Wing V. London General Omnibus Co., (1909] 2 K. B. 642 ; McGowan v. Stott 
(1923), 143 L. T. 217 ; Ellor v. Selfridge S-Co., Ltd. (1930), 46 T. L. R. 236 ; Hinton v. 
Gilchrist (1930), Times, 8th March. 

(t) Byrne v. Boadle (1863), 2 H. & C. 722 ; Scott v. London Dock Co. (1863), 3 H. & C. 
596 ; Kearney v. London and Brighton Rail. Co. (1871), L. R. 6 Q. B. 759 ; Gee v. Metro- 
politan Rail. Co. (1873), L. R. 8 Q. B. 161. 

(k) Cole V. Dc Trafford (No. 2), [1918] 2 K. B. 523. This burden is not coequal 
with the onus placed on the plaintiff in any civil court of proving his case ; but if the 
defendant calls no evidence and the jury considers that the balance of probabilities 
lies in the plaintiff's favour, the case may be found proved against the defendant. See 
Salmond on Tort.s, loth Edn., pp. 444-5. 

(f) Scott v. London Dock Co. (1865), 3 H. & C. 596. at p. 601. 
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Thus where a pony and van, left wholly unattended, into the 
plaintiffs’ shop window adjoining a highway, there is a prima facie case of 
negligence against the owner of the pony (m). Where part of a lorry sweeps 
across the pavement, the facts ryse a prima facie case of negligence, as does 
the mounting of its wheels onto the pavement (n). No vehicle has a right 
so to manoeuvre itself that parts of it project over the pavement to the 
injury of pedestrians lawfully there (o). A small car which turned over and 
slid ^ong the road on a dry night and injured a passenger was held to be 
within the principle. 

The very fact of a collision between two motor vehicles will usually raise 
an inference of neghgence against one or both defendants when sued by an 
innocent passenger or an injured passer-by. This application of the rule 
must be applied with caution, for it is necessary that the plaintiff in such 
circumstances should prove a prima facie case of neghgence ag ains t one or 
both defendants, though he is not bound to show the proportion of blame 
borne by each (p). 

In an Irish case, a girl on a bicycle was killed by a lorry which was said 
to have swerved to its offside and into the girl to avoid two small boys who 
had run into the road. 

A statement to this effect had been made by the driver of the lorry, and 
formed the major part of the evidence on behalf of the plaintiff^ who was the 
dead girl's father. The trial judge held that the plaintiff had not discharged 
the onus upon him. On appeal, it was held that in the absence of proper 
explanation by the defendants, there w'as a prima facie case of negligence 
against them, and that the case should go back for retrial (q). Other cases 
in which the principle has been applied are ones in which a dog ran about the 
street with a loose lead (r), and where an omnibus brushed against branches 
of an overhanging tree (s). 

2. Contributory Negligence. 

(i) General . — Notwithstanding that a plaintiff is able to prove that the 
defendant has been negligent, it frequently happens that the plaintiff has 
been careless of his own safety, and that such carelessness has been partly 
responsible for the accident ft). Where this occurs, the plaintiff is said to be 
guilty of contributory negligence («). Mere knowledge by the plaintiff of 
the danger which has resdted from the defendant's negligent act does not 
necessarily involve him in contributory negligence, for the defendant cannot 


(m) Gaykr and Pope. Ltd. v. Davies {B.) 6- Sons, Ltd.. [1924] 2 K. B. 75. 

(«) Ellor V. Selfridge &■ Co., Lid. (1930), 46 T. L. R. 236, 

{0) Laurie v. Raglan Buildtng Co., iJd., [194*] i K B. 152 ; [1941] 3 AH E. R. 332. 
The onus of disproving negligence placed on the defendant will not be displaced merely 
by proof of a sliid, unless the defendant can satisfy the court that the skid was not due 
to Us want of care {Hunter v. Wright, [1938] 2 All E. R. 621 ; Browne v. De Luxe 
Car Services, [1941] 1 K, B. 549, at p. 552 ; [i<>4>] i All E. R. 383, at p. 384). 

(p) Hummersteme v. Leary, [1921] 2 K. B. 664. 

(^) McBride v. Stitt, [1944] N. I. 7. 

(e) Pitcher Martin, [1937] 3 All E. R. 918. 

(rj Radley v. London Passenger Transport Board, [1942] i All E. R. 433. 

(f) BuUerfield v. Forrester (1809). 11 East. 60 ; Sharpe v. Southern Rail. Co., [1923] 
3 K. B. 311 ; Swadling v. Cooper, (193s] A. C. i. 

(«) Radley v. London and Sorth Western Rail. Co. (1876), 1 App. Cas. 754. The 
question of contributory negl^ence, strictly imeaking. does not arise unl^ and until 
it be proyed that both die plaintifl and the defendant were negligent and that the acci- 
dent was due to the combined negligence oi both. Where the accident was doe to the 
negligence of the plaintifl solely, then, although the defendaiit may have been negligent, 
no case of contributory negligence fuises as the defendant's negligence has nothUg to 
do with the accident. 
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establish such negligence in the plaintiff unless he can show from the conduct 
of the plaintiff in all the circumstances, including those arising from the 
defendsuit’s negligence, that he acted as no reasonable man would have 
done [v). 

The law on this subject has undergone a radical cdteration as a result of 
the passing of the Law Reform (Contributory Negligence) Act, 1945 (w). 
Before this Act came into operation, a plaintiff who was guilty of contributory 
negligence was as a rule debarred from receiving any compensation at all for 
his injuries. 

In determining what is contributory negligence, the same principles 
apply as in determining what is the negligence of the defendant, with this 
important difference, that the plaintiff need not be shown to have a duty of 
care towards the defendant. It is sufficient if he is shown to have been care- 
less of his own safety, negligent as regards himself, and thereby caused or 
contributed to the injury which he suffered {a). 

To attempt a definition of the word “ cause ” in this context based 
either on the principles of logic or on the facts of decided cases would be idle. 
As Lord Wright said in Yorkshire Dale S.S. Co., Ltd. v. Minister of War 
Transport (b) : 

" This choice of the real or efficient cause from out of the whole complex 
“ of tlie facts must be made by appljdng common sense standards. Causation 
is to be understood as the man in the street, and not as either the scientist 
“ or the metaphysician would understand it.” 

Secondly, as the Courts over and over again have warned, the special 
facts of one case are not to be used so that a principle of law is extracted 
from them which may be applied to other and succeeding cases. The 
behaviour of both parties must therefore be examined in each case, and if 
both acted unreasonably, and by lack of reasonable care were responsible for 
the accident, then the defendant will be guilty of negligence and the plaintiff 
of contributory negligence. Pedestrians as well as motorists must use care in 
their use of the highway, and though they have a right to walk on the road 
and are entitled to the exercise of reasonable care on the part of persons 
driving vehicles upon it, they must keep as proper a lookout as motorists. 
There is, however, no duty laid on any user of the highway to anticipate 
that another road user will be negligent, and to avoid the effects of that 
negligence by anticipation (c). 


(f) The plaiotill may still be guiltless of negligence owing to the so-called doctrine 
of the " agony of the moment.” Where a person is placed in imminent personal danger 
by the wrongful act of the defendant, it is sufficient if he uses such care as may reason- 
ably be expected of him in the circumstances. The same doctrine has been applied 
where danger is involved by the defendant’s act to a third party. In such cases a 
plaintiS is not negligent if he commits some act involving or contributing toward 
injury to himself, as long as he exercises reasonable self-control and judgment in the 
difficult position in which the defendant has by hi.s wrongful act placed him {Jones v. 
Boyce (l8l6), l Stark. 493 ; Brandon v. Osborne, Oarrelt 6 - Co., [1924] i K. B. 548 ; 
The Ravnefjell (1944), 77 LI. L. R. 163). 

{w) 38 Halsbury's Statutes 356. 

(o) Suian V, North British Australasian Co. (1863), 2 H. & C. 175, at p. 181 ; Caswell 
V. Powell Ditffryn Associated Collieries, Ltd.. [1940] A. C. 152, at p. 164. per Lord Atkin ; 
Hutchinson v. London and North Eastern Bail. Co., [1942] i K. B. 481, at p. 485 ; 
[1942] I All E. R. 330, at p. 334, per Lord Greene, M.R. The negligence must have 
been a cause of the injury (Lomas v. Jones (M.) &■ Son, [1944] K. B, 4, at p. 7 : [1943] 
2 All E. R, 548, at p. 549, per Goddard, L.J.). 

16 ) [1942] A. C. 691, at p, 706. 

(c) Grayson (H. < 5 * C.) v. Ellerman Line, Ltd., [1920] A. C. 466 ; Compania Mexicana 
de Petroleo El Aguila v. Essex Transport and Trading Co., Ltd. (1929), 14] L. T. 106, 
at p. 115, per Russell, L.J. Tliis however must not be taken too far. Having the 
" right of way ” does not entitle a driver to cross a junction without looking. 
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(ii) Last Opportunity Rule. — In a long line of cases [i) decided before the 
Contributoiy Negligence Act, 1945, it has been held that where both the 
parties were guilty of negligence, but after the first had been negligent, the 
second by the exercise of rea^nable care could have avoided him or the 
results of that negligence, then the second party is wholly to blame for the 
accident. In the case of British Columbia Electric Rail. Co., Ltd. v. Loach (e), 
this rule was extended to cover circumstances where both parties were 
guilty of negligence contributing to the accident, but one party by his 
negligence had put out of his own power the opportunity to avoid the con- 
sequences of the other party’s negligence. The Privy Council held that the 
last opportunity which the former would have had but for his own negligence 
is equivalent in law to one which he in fact had. But whereas the time 
factor is a fair test in manj' cases, in that normally a person who has the 
last chance in time to avoid an accident and fails to take it will be held 
responsible for the causing of the accident, it is not an invariably decisive 
test. 

The Law Revision Committee stated in their report : " In truth there is 
no such rule (as the last opportunity) — the question as in all questions of 
liability for a tortious act is not who had the last opportunity of avoiding 
the mischief but whose act caused the wrong (/). The te.st is, what was the 
effective and predominant cause ; not that which is latest in time, but pre- 
dominant in effectiveness ” {g). 

(iii) The Admiralty Rule. — In the Admiralty Courts, collisions at sea are 
governed by the rule set out in s. i (i) of the Maritime Conventions Act, 
1911 (A), the judge in apportioning the blame between the ves.sels con- 
cerned in the collision has to decide the degree in which each vessel was in 
fault. The old Common Law rule that the degree of negligence of a tort- 
feasor is not to be taken into account in a.ssessing the cause of an accident is 
preserved by subs. (2) of the pro\aso, that no vessel is liable for any lo.ss or 
damage to which her fault has not contributed. ’’ Inoperative negligence,” 
therefore, is disregarded. The ” last opportunity ” rule is still applied to 
collisions at sea. so that where both parties are in fault, but one has a sub- 
stantial chance to avoid the other’s negligence and fails to take it. or where 
one party by his negligence has put it out of his power to avoid the conse- 
quences of the other’s negligence, then the contribution rule does not 
apply ( 0 - Section i (i) of the Maritime Conventions Act, 1911, only applies 
when at Common Law neither party could recover anything from the other. 


(d) Davies v Mann (1842), 10 M. & \V 546 ; Radtev v. London and Sorth U'eslern 
Rail. Co. (1876), 1 App Cas. 754 ; Admiralty Comrs. v. S.S. Volute, fiQ22_l 1 A. C. 129 ; 
Siiadltng V. Cooper, [1931] A. C i ; Tidy v. Battman, [1934J I K. B, 319. 

{e) [191O] A. C. 719. 

(/) Cmd O032, p 16 

(^) Yorkshire Dale S.S. Co., Ltd. v. Minister of War Transport, [1942] .\. C. 69: ; 
[1942] 2 .MI E. R. 6 ; Duncan v. Cammell Laird &■ Co., Ltd., [1944] 2 .All E, R. 159, n., 
per Goddard, L.J. 

(A) 18 Halsbury’s Statute.*! 484 " Wliere by the fault of two or more vessels, 

damage or loss is cau.sed to one or more of those vessels, the liability to make good the 
damage or loss shall be in proportion to the degree in which each vessel was in fault. 
Provided that 

(1) if having regard to all the circumstances of the case it is not possible to 

establish different degrees of fault, the liability shall be apportioned 
equally and 

(2) nothing in this section shall operate so as to render any vessel liable for any 

loss or damage to which her fault has not contributed.” 

(f) Anglo-Sewfoundland Development Co., Ltd. v. Vacifit Steam Xavigation Co., 
[1924] A. C. 406: The Vectis, fi929|] P. 204; The Eurymedon. [1938] P. 41 ; [1938] 
I All E. R. J22: Norwegian Shipping and Trading Mission v. Behenna (1943), 169 
L. T. 191. 
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(iv) The Law Reform {Contributory Negligence) Act, 1945. — In 1944 the 
Law Revision Committee recommended that the Admiralty rule in con- 
tributory negligence should be adopted in all cases at Common Law ( j) . The 
wording of the resulting Contributory Negligence Act differs, however, in 
certain respects from s. i (i) of the Maritime Conventions Act, 1911. By 
s. I (i) of the 1945 Act (k) : 

“ Where any person suffers damage as the result partly of his own fault 
“ and partly of the fault of any other person or persons, a claim in respect 
" of that damage shall not be defeated by reason of the fault of the person 
" suffering the damage, but the damages recoverable in respect thereof shall 
" be reduced to such an extent as the Court thinks just and equitable having 
" regard to the claimant’s share in the responsibility for the damage.” 

The words of this section follow in substance the words of s. 6 (2) of 
the Law Reform (Married Women and Tortfeasors) Act, 1935 ( 1 ), which 
enabled one tortfeasor to recover contribution from another tortfeasor if that 
other were jointly or severally liable in respect of the same damage. Under 
the 1935 Act, where an innocent plaintiff (e.g. a passenger in a vehicle in- 
volved in collision with another) sues the drivers of both vehicles involved, 
the Court has the task, if the liability of both drivers is proved, to assess the 
proportion of responsibility for the damage to be borne by each defendant. 
Cases decided under s. 6 (2) of the 1935 Act and under the Admiralty rule 
are relevant in deciding the effect of s. i (i) of the Contributory Negligence 
Act, 1945. But collisions at sea are not to be equated in all respects with 
collisions between motor \’ehicles. At sea, distances are much greater, 
speeds are much lower, and an order to increase or decrease speed and helm 
orders take much longer to become effective, and equally take longer to be 
remedied if proved wrong. It is not true, therefore, to say that a collision at 
sea is analogous to a collision on the highway in slow motion, and that as 
a time analysis of a collision at sea will show clearly who is responsible for 
the damage such a time analysis may be applied to a road accident. 

It is to be noticed, however, that the last opportunity rule has not often 
been applied to shipping cases since the Maritime Conventions Act, 1911, was 
passed (//). 

In Ingram v. United Automobile Service, Ltd. (w), a case decided under the 
Joint Tortfeasors Act, 1935, r>u Pakcq. J., as he then was, gave a useful 
description of the method normally used by the Court in assessing the pro- 
portion of blame to be borne by the several persons responsible for damage 
in an accident : 

“ Tn this case the judge seems to me to have applied exactly the right 
" principle of law. If one reads his judgment, it is quite apparent how he 
" would have summed up to a jury if he had been trying the case with a 
" jury. The first question would have been whether there was any negligence 
” on the part of the driver of the lorry, and as to that the question would 
" have been for the jury whether a reasonable person would have appre- 
" bended that if he left the lorry where in fact it w'as left, in all the circum- 
■' stances of the case, he would be adding materially to the ordinary risks 
" of the road. , . . The remaining question would have been whether the 


(;■) Crad. 6032. f*) 38 HalsburjCs Statutes 357. 

(f) 28 Halsbury's Statutes 474. See' p. 46. post, on Contribution between 
Joint Tortfeasors. 

(«) But cf. Admiralty Comrs. v. North of Scotland Steam Navigation Co., Ltd., [1947] 
2 AU E. R. 350. 

(m) [1943I K. B. 6 i 2 ; [1943] 2 All E. R. 71. In this case, an injured passenger 
in an omnibus sued the owners of the omnibus and the owners of a lorry alter an 
accident in which the omnibus, to avoid the lorry which had been left in a dangerous 
position, swerved across an icy road and struck a bridge. 
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" accident which in fact happened was in part due to that act of negligence. 
** The answer * yes ‘ must be given unless it can be said that the risk which 
" was created by the presence of the lorry was, so to speak, only an irrelevant 
*' risk and one not connected with the accident. It is quite true that the 
*' accident would not have happened unless there had l^n negligence on 
" the part of the omnibus driver, but it is wrong to say that the people 
'* who left the lorry in a dangerous position are necessarily free from liability. 
" It is just when two people are negligent, perhaps in different degrees, and 
" the negligence of both substantially contributes to the happening of an 
" accident, that both of them should be liable to the plaintiff. . . . The 
" law says (of each tortfeasor) ; You were negligent in some respect, and if 
" your negligence in part caus^ the accident, then in part (n) you must pay, 
" and between you you must pay the injured party the whole of the damage.' ’ 

Whereas the judge in Admiralty cases has to decide the liability of the 
parties in proportion to the degree in which each vessel was in fault, the jury in 
running down actions, where both plaintiff and defendant have caused the 
damage by their joint fault, has to divide the damages to such extent as he 
thinks just and equitable having regard to the claimant’s share in the 
responsibility for the damage. “ Fault ” in the 1945 Act is defined as 
negligence, breach of statutor>' duty or other act or omission which gives 
rise to a liability in tort, or would, apart from the Act, give rise to the defence 
of contributory negligence (0). 

In practice, the use of this new phrase " share in the responsibility for 
the damage ” will not, it is submitted, entitle the Court to consider under 
the 1945 Act the degree of negligence of the parties. Wliere a negligent act 
has contributed to the causing of the damage — and no other negligent act 
is to be taken into account — the Court has to decide to what extent and in 
what proportion it caused that damage. The question is admittedly one of 
considerable difficulty, and the Court’s discretion is to a large extent un- 
fettered by the duty to do what is just and equitable between the parties. 
The exercise of this discretion will not be interfered with on appeal except 
where it is clearly shown that the judge has misapprehended a vital fact, 
or there is some error of law or of fact in his judgment, or he has misinter- 
preted the rule of the road {p). 

The following rules may thus be stated where both parties are in fault : 

A. Liability. 

I. If one of the parties actually observes the negligent act of the 
other party, he is solely responsible if he fails to exercise reasonable 
care towards that other party, and thereby causes damage to him {q). 

(n) Note it was not said " for that part you must pay." But it is submitted that 
this is the state of the law. In Collins v. Hertfordshire County Council, [1947] K. B. 598 ; 
[1947] * All E. R. 633; Hilbery, J.. interpreted the phrase "responsibility for the 
damage " in s. 6 (2) of the Law Reform (Married Women and Tortfeasors) Act, 1935, 
as forcing him to the conclusion that contribution fell to be apportioned according to 
the relative effect of the acts of tlie tortfeasors in causing the damage. Hali-Ett, J., 
however, in Weaver v. Commercial Process Co.. Ltd. (1947). f>3 T. L. R. 466, held that 
apportionroent was to be ascertained on the basis of the relative degrees of negligence, 
i.e. the culpability of the tortfeasors. It is submitted that this latter interpretation 
imports into the law of negligence a penal element which has been conspicuously lacking, 
before, and that the words of the statute do not justify such an innovation. But the 
point has not yet been final^ decided. Cf. also Scott, L.J., in Croston v. Vaughan. 
[1938] I K. B. 540 ; [1937] 4 Al E. R. 249, and Hale v. Hants and Dorset Motor Services, 
Ltd.. [1947), a AU E. R. 638, 

(o) Section 4 (38 Habbnry's Statutes 360). 

Ip) Ingram v. Uitttgd Automobile Service, Ltd., [1943] K. B. 612 : [1943] * All E. R. 
71 ; British BfUtt ifhvners) v. Maegregor {Owners), The Maegregor, [i943] A. C. 197; 
(1943] r AU Ri, R. 33. 

iq) Davi».m Mmm (1842), 10 M. ft W. 346. 
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2. This also applies where one party is not in fact aware of the other’s 
negligence if he could in fact by reasonable care have become aware of 
it, and could, by exercising reasonable care, have avoided the damage (f). 
In these instances although both parties are negligent only the negligence 
of one of them actually caused the damage. 

3. If the negligence of both parties continues right up to the moment 
of collision, ea^ party is to blame for the damage, provided that it is 
the result of continued negligence of both (s), 

B. Apportionment of Blame. 

1. Where both parties have been found guilty of negligence contri- 
buting to the accident, the Court, in deciding the proportion of respon- 
sibility for the accident to be attributed to each party, must take into 
account not the degree of negligence of either party, but the degree of 
causation of their respective breaches of duty (f). 

2. If, having regard to all the circumstances of the case, it is not 
possible to establish different degrees of responsibility for the damage, 
the parties shall be found equally to blame (m). 

The test of liability always being the effective and predominant caxise 
and not that negligence which is latest in time {v), the last opportunity rule 
will not often be applied in future (w). 

It should be noted that it is no longer strictly necessary in most cases to 
plead contributoiy negligence, as the Court has power to apportion the 
responsibility if it is found on enquiry that both parties are to blame {x). 

(v) Costs . — Where both parties are found to blame, whether in equ^ or 
unequal proportions, the costs awarded are wholly in the discretion of the 
judge. There is no rule that in collision cases where the blame is imequally 
divided between the two vessels that the costs should be divided in the same 
proportion (y). 

In actions at Common Law, it has been stated by the Court of Appeal (2) 
that it is undesirable to have a double taxation, and that as far as possible 
the Court in exercising discretion as to costs where success is gained by both 
parties should order, not a double taxation, but what is thought to be the 
probable result in money on the set-off of costs, by giving one party an 


(f) British Columbia Electric Rail. Co., Ltd. v. Loach, i A. C. 719. 

(s) The Eurymedon, [1938] P, 41 ; [1938] 1 All K. R. 122. 

(<) Smith V. Bray (1939), 56 T. L. R. 200. See also note («), p. 28, ante. 

(«) Croston v, Vaughan, [1938} i K. B. 540 ; [1937] 4 All E. R. 249. 

(») Yorkshire Dale S.S. Co., Ltd. v. Minister oj Ik'ar Transport, [1942] A. C. 691 ; 
[1942] 2 All E. R. 6. 

(it) Since it is no longer a defence in the great majority of running-down actions, 
the negligence of both parties is normally so nearly contemporaneous as to exclude the 
rule. 

(x) The Mimosa (1944). 77 LI. L. R. 217. 

ly) The Salabangka, [1943] P- >3 : LA* Cymbeline (1941), 7° LI. L. R. 246; The 
Haarfrage (1939), 64 LI. L. R. 6g ; The Port Nicholson (1939). 62 LI. L. R. 92, at p. 100. 
It should be noted that even where the plaintiff recovers against one defendant and fails 
against another, there is no absolute rule that the unsuccessful defendant must pay the 
costs of the plaintiff and of the successful defendant under the principle laid down in 
Bullock V, London General Omnibus Co., [1907] i K. B, 264, and in R. S. C., Ord. XVI, r. 7. 
In Hong V. Brown {A .&■/?.), Ltd., [ 1 948] i All E.R. 1 85, the Court of Appeal reiterated that 
an award of costs in such a case was still in the discretion of the judge, and even though 
the plaintiff acted reasonably in joining the successful defendant as a party, a “ Bullock” 
order should not necessarily be made where it was not reasonable that tire unsuccessful 
defendant should be penalised. 

(2) Cinema Press, Ltd. v. Pictures and Pleasures, Ltd., [1945] K. B. 356; 119451 
1 All £. R. 440. 
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order for taxation on a propoi;lional basis. Thus in Jay {WiUiam A.) S' Sons 
V. Veevers, Ltd. (a), where the plaintiff was found two-thirds, and the 
defendant one-third to blame, the plaintiff was awarded no costs, and the 
defendants were given one-quarter of the costs of the claim, counterclaim 
and the taxation costs {aa). * 

(vi) Contributory Negligence of Children. — A child will not be found to be 
guilty of contributory negligence if it shows as much care as one of its age 
could reasonably be expected to show. This is an exception to the rule that 
negligence is an objective matter (6). It will not, of course, be able to recover 
damages for injuries caused by behaviour which gave a careful motorist no 
opportunity to avoid the accident, for in such a case it will not be able to 
prove the liability of the defendant. Where, however, the defendant has 
been guilty of negligence, it will be no answer for him to say that the child 
caused the accident by showing a want of care which an older or more 
experienced road user would have avoided. This principle is well shown 
in " allurement ” cases, where the defendant negligently leaves a vehicle or 
thing in a dangerous place or condition, and the vehicle or thing was likely 
to attract chil^en to play on it or near it (c). 

3. Defences to a claim of negligence. 

(i) Volenti non fit injuria. — .An act which would otherwise give rise 
to liability affords no cause of action to a plaintiff who has expressly or by 
implication consented to it. In motor accident cases, the only application 
of this rule is where the consent is to undergo the risk of the infliction of 
damage. Consent may be either express or implied from words or conduct. 
In either case it must be real and voluntary. Many of the cases iivwhich the 
defence is set up are cases of master and ser\'ant, and the Courts have always 
been reluctant to find that a servant has consented to run a risk incidental 
to his employment, as the serv ant can rarely be said to have consented freely 
and voluntarily. In Bonaier v. Rowley Regis Corporation {d), the plaintiff, 
a corporation employee, was ordered to take out a horse which was knowTi to 
be restive. The plaintiff protested, but eventually carried out the order. 
The horse bolted, and the plaintiff was injured. The defence of volenti 
non fit injuria was pleaded, but was rejected by the Court of .Appeal on the 
ground that there was no true consent. In view of recent decisions, it is less 
necessary than before to cmphasis<- that the ma.vim is volenti not scienti 
non fit injuria. Knowledge is not the same as con.sent, and even if the 
plaintiff imdertakes the risk with his eyes optm. it must still be shown that 
he consented voluntarily (e). 

Apart from the cases of master and servant, the di.stinction between real 
and unreal consent is shown in the following ca.ses. A horse drawing a van 
bolted along the highway, and eventually came to a stop in a field. The 
horse was still restive, and when the driver called for assistance, the plaintiff, 
a neighbouring householder, came and held the horse’s head, but was 
injured when the horse plunged. It was held that he could not recover for 
his injuries {f). 

In the second case, a two-horse van was left unattended in the .street, 

(a) [1946] I All E. K. 646. 

(aa) The discretion ot the judge in dealing with the award of costs is still wholly 
unfettered. (6) Sec as to this, ante, p. iO. 

(c) Lynch v. Nurdin (1841). • Q- 29 (unattended horse and cart in the street) ; 
Rawsthome v. Ouley, [1937] 3 All E. R. 902 (tip-up lorry in a school playground); 
Culhin V. McFie 6- Som, Ltd., [1939] 3 All E. U. O13 (sugar leaking from a sack on a 
lorry); Donovan v. Union Cartage Co., Ltd., (1933] 2 K. B. 72 (unattended lorry in a 
street). (d) [1944] K- 47^ ■' [*944] > All E. R. 465. 

(*} Smith V. Baker &■ Sons, [1891] A. C. 323. 

{/) CtOler vJlJJnited Dairies (London), Ltd., [1933] 2 K. B. 297. 
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and the horses bolted. A police constable, seeing that a woman and some 
children were in danger of being run over, tried to pull up the horses, and was 
injured. He was held to be under a moral duty to try and prevent injury, 
and that he had not freely consented to undertake the risk (g). 

Though a person may consent to the risk of a dangerous situation caused 
by the prior negligence of the defendant, it is doubtful whether he can ever 
be said to consent to the defendant’s subsequent negligence. The point 
arose in a case where a passenger agreed to travel in a car driven by the 
defendant, who was clearly under the influence of drink. The defence of 
volenti failed, as the judge held that the plaintiff, by entering the car with 
knowledge that through drink the defendant had materially reduced his 
capacity for driving safely, did not by implication consent to, or absolve the 
driver from liability for, any subsequent negligence on his part whereby he 
might suffer harm (fi). 

The special application of the defence of volenti in the form of the defence 
of common employment is considered later (i). 

(ii) Statutory authority . — A plaintiff may be debarred from his common 
law remedy in damages if the act of which he complains, though otherwise 
tortious, is authorised by statute. In this connection, a distinction must be 
drawn between an absolute authority, where the legislature authorises an 
act notwithstanding that it may infringe a private right, and a permissive 
or qualified authority, where the legislature authorises an act provided that 
no private rights arc thereby infringed. In many cases the doing of the act 
will necessarily create a nuisance {k), and in these cases there is no liability 
in the absence of negligence, provided that the power was exercised reason- 
ably. Where, for instance, a local authority under statutory powers 
erected a barrier along the pavement edge in front of a block of shops and 
offices, thereby interfering with the plaintiff’s right of access to the carriage- 
way of the street, as the erection of this barrier was not an unreasonable 
use of the local authority’s powers, the plaintiffs could not complain (1). 
Whether a statutory authority is absolute or permissive is a question of 
construction, depending on the wording of the relevant statute. It will 
generally be construed as absolute if it not only authorises but expressly 
directs the doing of a sp>ecific act. If thereby a nuisance is necessarily 
created, the statute will be construed as authorising not only the act itself, 
but all its necessary consequences (m). But the legislature will never be 
deemed to have authori.sed negligence in the doing of any act, and accord- 
ingly, whether the authority be absolute or permissive, it affords no pro- 
tection if the act is carried out negligently. 

4. Nuisance. 

(i) General . — Private nuisance consists in the indirect interference with 
the property and amenities of another. Public nuisance, which Stephen 
defined in his Digest of Criminal Law as ; 

" an act not warranted by law, or an omission to discharge a legal duty, 
“ which act or omission obstructs or causes inconvenience or damage to the 
" public in the exercise of rights common to all His Majesty’s subjects,” 


{g) Haynes v. Harwood, [1935] 1 K, B. 146. 

0 i) Dann v. Hamilton, [1939] i K. B. 509; [i939] i All E. R. 59. 

(t) See p. 48, post. [h) See succeeding section. 

(/) Dormer v. Newcastle-upon-Tyne Corporation, [1940] 2 K. B. 204 ; [1940] 2 All 
E. R. 521 ; Whiting v. Middlesex County Council and Harrow Urban District Council, 
[1948] K. B. 162 ; [1947] 2 All E. R. 758 ; Fisher v. Ruislip-N orthmood Urban District 
Council, [1945] K. B. 584: [1945] 2 All E. R. 458. 

(m) Lagan Navigation Co. v. Lambeg Bleaching, Dyeing and Finishing Co., [1927] 
A. C. 226. 
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is a misdemeanour indictable at the suit of the Attorney-General on behalf 
of the public as a whole. Private nuisance, which is of two kinds, the 
wrongful disturbance of a servitude attaching to land, or the act of wrong- 
fully allowing the escape of deleterious things such as smoke, fumes and noise 
into another’s land, is actionable per se at the suit of him who has a 
proprietory interest in the injured property. Sucli a class of case only 
rarely comes within the purview of the insurer of motor vehicles, and could 
only arise where the injury is occasioned by a motor vehicle which at the 
time was standing or being used on or near private property. 

Examples of public nuisance, on the other hand, frequently arise on the 
highway where there is a wrongful interference with the use and amenities 
of the highway. Such interference, in order to give rise to a cause of action, 
must cause damage to the individual plaintiff of a kind different from and of 
a degree greater than the damage suffered by the members of the public as a 
whole («). 

Thus, unlawful obstruction or danger to the highway, which is the 
essence of public nuisance, is actionable at the suit of a private individual 
only on the proof of special damage. It should be remembered that negli- 
gence, where nuisance is charged, need not be proved against the defendant, 
though insofar as the wrongful interference with the use of the highway is 
also a breach of the duty of care required by all road users, the two allega- 
tions of nuisance and negligence are usually pleaded together against the 
defendant (nn). 

While the common cause of action arising out of motor accidents is 
n^ligence, the question of nuisance is important, and has arisen in a number 
of motor car cases. The authorities establish that a nuisance is constituted 
when a vehicle is taken or driven upon the highway in such a manner that 
its presence or passage necessarily constitutes a source of danger or un- 
reasonable obstruction (o) to the public (p). When the presence or passage 
of a vehicle upon the highway results in damage to another person, then 
unless the party responsible can rely 'upon statutory authority for the 
nuisance {q) an action for damages will lie. It is established that neither 
the mere use of a motor car for passage silong the highway (r) nor the use 
of a vehicle in fact dangerous through latent defect constitutes a nuisance (s). 
In both these cases the user of the highway is lawful, and any danger which may 
thus arise is merely incidental to lawful user and not therefore a nuisance. 

The true test of liability for nuisance in respect of damage arising 
from the presence or passage of a motor vehicle can be formulated in 
the words : " Is the vehicle of such a nature that its presence or use 
upon the highway necessarily involved danger ? " (<). The lawful user of 

(«) Winterbottom v. Derby [Lord] (1867). L. R. 2 Exch. 316 ; Benjamin v. S<orr 
(1874), L. R. 9 C. P. 400 ; i'anderpant v. Mayfair Hotel Co., Ltd.. [1930] 1 Ch. 138 ; 
Tarry v. Ashi^ (>876). i Q. B. D. 314 ; Maitland v. Raisbeck and Hexoitl [R. T. &■ J.), 
Lid., [1944] K. B. 689 ; [1944] 3 All E. R. 373 ; Hale v. Hants and Dorset Motor Services, 
■Cid., [1947] 2 All £. R. 628. 

(nn) Cf. Ingram v. Untied .Automobile Service, Ltd., ante p. 37. and Para. 42 of the 
Highway Code, which requests motorists not to leave their cars stationary in a dangerous 
position on the road. 

(o) Harper v. Haden (G. A'.) 6- Sons, [1933] Ch. 298. 

{p) Wing V. London Genercd Omnibus Co., [1909] 2 K. B. 652, 

( 5 ) yaugJkan v. Taff Vale Rati. Co. {i860). 5 H. ft N. 679 ; Rapier v. London Tram- 
ways Co., [1893] z Ch. 588 ; cf. Whiling v. Middlesex County Council and Harrow Urban 
District CouncU, [1948] K. B. 162 ; [1947] 2 All E. R. 738. 

(r) Wing V. London General Omnibus Co., [1909] 2 K. B. 652, and see cases involving 
skidding in section on Negligence above. 

(t) PkilMt V. Britannia Hygienic Laumdry Co., [1923] i K. B. 539 ; on appeal, 
[1923] 2 K. a. 832. But see Monk v. Warbey (i 933 )> 5 ® T. L. R. 263 ; on appeal (I 934 )> 
30 LJ. L. R. 33. 

(Q Tbia qoestion U formulated from the principles enunciated in Tarry v. Ashton 
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the highway, although it may involve liability for negligence, does not 
involve liability for nuisance. Thus although dangers are involved in the 
ordinary and lawful user of the highway by vehicles, these dangers do not 
suffice to constitute such use a nuisance unless the known nature or con- 
dition of the vehicle is such as necessarily to aggravate them («). When a 
vehicle is or should be known to be dangerous to the public by its appearance 
or condition it must not be taken upon the highway. If it is taken eind its 
presence or use results in damage, then the person responsible will be liable for 
nuisance. Thus it has been held that to take an unmanageable vehicle upon 
the highway ( v) , or a vehicle of such a nature or appearance as to cause fear to 
horses (w), or to take a vehicle which necessarily involves the escape of dan- 
gerous things liable to cause damage, such as sparks, may be a nuisance (a). 

Merely to leave a vehicle not in itself dangerous upon the highway will 
not as a rule amount to nuisance. But where a dangerous vehicle is left 
unattended then its presence may in any given case constitute a nuisemce (6). 
The authorities upon nuisance in motor car cases are by no means clear, 
but the above is the result of their consideration. Cases involving negli- 
gence must of course be considered quite apart, although in some respects 
they may resemble cases for nuisance ; for example, leaving a horse and 
cart unattended or a motor car unbraked, while as a rule not amounting 
to nuisance, may give rise to liability for negligence and may be an offence 
against s. 50 of the Road Traffic Act. 1930 (c). A similar dif&culty 
arises in cases of using horses known to be of vicious propensity upon the 
highway. In certain cases this may amount to nuisance, but since the use 
of an ordinary horse is a perfectly lawful user of the highway it is usually 
necessary for a person injured through an accident cau^ by the horse to 
prove that the horse’s owner or driver has been negligent in failing to take 
due care in driving or controlling it upon the highway (it) (e). 


(1876), 1 Q. D. D. 314, as they have been applied to later cases of nuisance to the 
highway particularly involving the use of vehicles ; and see Vonovan v. Union Cartage 
Co , Ltd., [1933] 2 K, B. 71, and Maitland v. Raisbeck and Hewitt [R. T. &• J.) Ltd., 
[1944] K. B, 689 ; [1944] 2 All E. R. 272. 

(u) Wing v. London General Omnibus Co., [1909] 2 K, B. 652 ; and cf. Parker v. 
London General Omnibus Co., Ltd. (1909), 25 T. L R. 429 : on appeal, 26 T. L. R. 18 ; 
Gibbons v. Vanguard Motor Bus Co., Ltd. (1908), 25 T. L. R. 13 ; Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539 ; on appeal. [1923] 2 K. B. 832 ; Maitland v. 
Raisbeck and Hewitt {R. T. &■ J.), Ltd., [1944] K. B 689 ; [1944] 2 .\11 E. R. 272. 

(ti) Wing V. London General Omnibus Co., supra. 

(w) Harris v. Mobbs (1878), 3 Ex. D. 268 ; Brown v. Eastern and Midlands Rail. 
Co. (1889), 22 Q. B. D. 391. 

(a) Potbell V. Fall (1880), 5 Q. B. D. 597. 

(h) Donovan v. Union Cartage Co., Ltd., [1933] 2 K. B. 71 ; cf. Pardon v. Harcourt- 
Rivington (1932), 48 T. L. R. 215, and Musgrove v. Pandelis, [1919] 2 K. B. 43 ; Mait- 
land V. Raisbeck and Hewitt (R. T. iS- J.), Ltd., [1944] K. B. t> 8 g ; {1944] 2 All E. R. 272. 

(c) Lynch v. Nurdtn (1841), i Q. B. 29 ; Martin v. Stanborough (1924). 41 T- L. R. i ; 
Parker v. Miller {1926), 42 T. L. R. 408 ; Ruoff Long, [2916] 1 K. B. 148 ; Hambrook 
v. Stokes Brothers, [1925] 1 K. B. 141 ; Engelhartv. Farrant &• Co., [1897] 1 Q. B. 240 ; 
McDowall V. Great Western Rail. Co., [1903] 2 K. B. 331. 

(d) Gayler and Pope, Ltd. v. Davies (B.) 6 - Son, Ltd., [1924] 2 K. B. 75. 

(e) Other possible examples caused by using a motor vehicle on the highway are : 
(i) using a vehicle so large as to cause an obstruction ; (ii) using a car so constructed 
as necessarily to cause danger or damage, e.g. two-wheeled motor car or one propelled 
by an air screw or rocket explosions ; (iii) using a vehicle so hideous or unusual in 
appearance as to frighten horses, cf. Farrant v. Barnes (1862), ii C. B. (n.s.) 553; 
(iv) carrying dangerous goods, such as explosives ; (v) using a car on the road for 
purposes other than passage, e.g. to live in ; (vi) using a car of which the tyres are with- 
out treads on a wet road, or a car with defective steering [Hutchins v. Maunder (1920), 
37 T. L. R. 72). In certain cases where damage is caused [e.g. to tele^ph poles) by 
or during user of the highway, there may be a statutory liability without proof of 
negligence. See Postmaster-General v. Beck and Pollitxer, [1924] 2 K. B. 308. 

L.IIX D 
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(ii) Liability for the escape of dangerous things (/). — A person who 
accumulates dangerous things is liable if their escape inflicts damage upon 
other persons unless he can prove that their escape was due to acts of God (g), 
or the act of a stranger (A), or unless he can justify his accumulation by 
reference to statutory authority (»). This principle of liability for the escape 
of dangerous things is an absolute one, that is to say. it does not depend 
upon the intention or upon degree of care which is exercised by the person 
responsible for their accumulation (k). The doctrine which is known as 
the rule in Rylands v. Fletcher (/) applies only to things which are dangerous 
in themselves and not to things which are naturally upon a person’s land (m). 
This doctrine, although frequently referred to, has little importance in motor 
car cases (n). There is, however, a brancli of law closely akin to the Rylands 
V. Fletcher principle which is of more practical importance in motor car 
cases, that is liability for the spread of fire. By statute (o) there is no 
liability for fires arising out of fire accidentally beginning upon a person’s 
property, but if a fire either commences through negligence (p) or through 
the presence of a dangerous thing (q) or if its spread is due to negligence, 
although initially the fire was accidental, there is a liability resting upon 
the person responsible for any damage sustained tiirough the spread of 
the fire (r). Moreover, the owmer of a vehicle may be responsible, under 
this doctrine, for any injury inflicted on a passing pedestrian by a wild or 
vicious animal carried in the vehicle (s). 

(hi) Animals . — Attempts have been made at various times to bring 
damage caused by the escape of animals on to the highway within one of the 
branches of the rule in Rylands v. Fletcher. This clearly cannot be justified, 
except in the case of the damage inflicted by a beast of known vicious 
propensity. 

(/) Fletcher v. Rylands (1866). 1. K. i Exch. ^(>5 , aftirmrd suh nom Rylands v. 
Fletcher (1868), L. R 3 H. L 330 See also Midwood li- Co v Manchester (,or/>ofa/ic>ti, 
[1905] 2 K. B. 597 ; Read v. Lyons {J ) ^ Co., Ltd , [u»47': A. ('. 150 , [1940’ 2 All IC. R. 
47t- 

(g) Greenock Corporation v. Caledonian Rati Co.. [1917; .A C 356: Great ti'e.stern 
Rati. Co. V. Moslyn [Owners), The Mostyn, [1928] .A. C. 57 ; Sichols v. Mar.sland (1875), 
L. R. 10 Exch 255. 

[k) Rickards v. Lothian, fi9i3j A C. 263. 

(«) Green v. Chelsea IValerworks Co (1894), 70 1- T 547 ; Charing Cross, H>ci End 
and City Electricity Supply Co v. London Hydraulic I'ouer Co. [1914] 3 K. IJ. 772 , 
Manchester Corporation v. Famworth, [1930J A C. 171. 

(k) AU.-Gen. v. Cory Brothers &■ Co., [1921] i A. C. 521 , and see Salmond on Torts, 
8th Edn.. pp. 595-9- 

( l ) (1866), L. R. I Exch. 265 ; affirmed (1868), L. K 3 M. E 330 

(wi) Giles V. Walker (1890), 24 Q B. l>. 650 ; Steam v. Prentice Brothers, Ltd., [1919] 
I K. B. 394 ; Pontardawe Rural Council v. Moore-Guyn, [1929I i Ch. (lyO. 

(n) An attempt was made to persuade the legislature to apply the pnnciple of 
Rylands v. Fletcher to the use of motor vehicles on the road. It has been argiieii with 
some logic that were the Common Law profierly applied the principle would in any 
case apply to the use of vehicles on the highway. See an article by Sir .Alan Herbert 
in Punch, Nov. 13, 1929. Cp. Hutchins v. Maunder (1920), 37 T. L. R. 72. 

(o) Fires Prevention (Metropolis) Act, t774 ('4 C,po. 3, c 78), s 80 

(p) Ftlltler V. Phippard (1847), ii Q. B. 347 : Black v. Christchurch Finance Co., 
[1894] A. C. 48 ; Century Insurance Co. Ltd. v. Xorthern Ireland Road Transport Board, 
[1942] A. C. 509 ; [1942] i All E. R. 491. 

\q) Musgrove v. Pandehs, [1919] 2 K. B. 43. In this case the defendant's motor 
car caught Ere accidentally in his garage over which Uic plaintfd occupied rooms which 
were destroyed by the fire. The defendant was held liable upon the ground that a 
motor car with a tank full of petrol was a mischievous thing, for the consequences of 
which defendant was liable. See also Midwood &■ Co. v. M anchester Corporation, 
[1905J 3 K. B. 597 ; Northwestern Utilities, Lid. v. London Guarantee and Accident Co., 
[1936] A. C. 108. 

(f) Job Edwards, Ltd. v. Birmingham Navigations, [1924'] i K. B. 341. 

<s) ^ee Pardon v. Harcourt-Rivington (1932), 48 T. L. R. 215 ; Sycamore v. Ley 
147 L. T. 342. 
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The principles with regard to escaping cattle on the highway were stated 
in Brackenborough v. Spalding Urban District Council [t), where it was laid 
down that the occupier of a field bordering the highway is not liable if one of 
his cattle excapes through a defective fence on to the public highway, and 
causes injury to lawful users of the highway. This rule is subject, ap- 
parently (m), to the curious exception that where efforts have been made to 
tether the animal on land adjoining the highway, and owing to the negligent 
method used, it escapes, the owner will be liable. Where animals are 
brought on to the highway, however, it will be sufficient for the owner to 
prove that he took all steps to control them which are reasonable having 
regard to the nature of that type of animal (v). 

(iv) Trespass . — Apart from the interesting though academic question {w) 
whether every injury or damage caused by a motor vehicle is not a trespass 
actionable without proof of negligence, the owner or driver of a vehicle 
may be liable for trespass to land if he drives it on another’s land without 
permission, and in such a case exemplary damages may be awarded (x). 

(B) Liability under Statutory Provisions 

1. General. — Prima facie the breach of a duty imposed b}' a statute 
which gives rise to damage to an individual is a tort which has now come to be 
known as “ statutory negligence ’’ {y). Many statutes impose duties upon 
persons and classes of persons to do acts or take precautions for the safety of 
the persons and property of others. These duties imposed by statutes are of 
two main categories, i.e. : 

(i) those which confer a S|x;cific benefit upon the individual towards 
whom the statutory duty is owed and giving him a remedy for the breach 
of such duty, and 

(ii) those which impose no such specific liability and confer no such 
benefit (r), 

Wliile this classification is useful when the matter is considered as one 
of principle, yet in practice, particularly in relation to motor cases, the 
classification is displaced by more useful consideration of the question of 
statutory duties under the following two heads : 

2. Statutory duties between master and servant. — At Common 
Law' the employer of a serxant was liable to him for injuries received 
by him through the negligence of the employer himself («) or through 
the employer's failure to provide competent fellow servants or efficient 
and safe plant (J). Unless the serc’ant could bring the facts of his 


(t) [1942] A. C. 310 ; [1942] I All E. R. 34 ; see also Searle v. Wallbank, [1947] 
A. C. 341 ; [1947] I All E. U. 12. 

(m) Been v. Davies, [1935] 2 K. Ii. 282 ; Heath's Garage, Ltd. v. Hodges, [1916] 2 K. B. 
370- 

(v) Aldhant v. United Dairies (London), Ltd., [1940] i K. B. 507 ; [i939] 4 All E. R. 
522 ; Higgins v. Searle (iqog), 100 L, T. 280. 

(w) See Salmond on Torts, loth Edn., pp. 5 et seq. 

(x) I.e. damages for the injury to the landowner’s feelings or to punish the trespasser 
or both. 

(y) Lochgelly Iron and Coal Co., Ltd. v. M'Mullan, [1934] A. C. i ; cp. Monk v. 
Warhey (1933), 50 T. L. R. 263 ; dn appeal (1934). 50 LI. L. R. 33 (C. A.). 

(r) See the judgments in Lochgelly’s Case and the cases cited below in this section. 
{«) Tarrant v. IVebb (185G), 18 C. B. 797 ; Butler (or Black) v. Fife Coal Co., Ltd., 
[1912] A. C. 149. 

(ii) See Laubach v. Co-optimists Entertainment Syndicate, Ltd. (1926), 43 T. L. R. 30 ; 
Fanton v. Denville, [1932] 2 K. B. 309 ; see, however, the effect of s. 2 (i) of the Law 
Reform (Personal Injuries) Act, 194S. 
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case within one of these three types he was left without a remedy even 
though his injury was due to the negligence of a fellow servant. Although 
in principle an employer is liable for the wrongful acts committed by his 
servants within the scope of their authority (c) nevertheless owing to the 
application of the legal maxiei volenti non jU injuria he was excu^ from 
this liability if the consequence of his servant's wrongful, i.e. negligent or 
wilful, act was merely the infliction of injuries upon a fellow servant. This 
doctrine was known as the doctrine of common emplo3nnent and operated 
to prevent servants from exercising any remedy against their employer 
where they had been injured by the act of a fellow servant engaged in the 
same employment as they themselves (d). The defence also applied where 
the plaintiff was a " loaned ” workman (e), so long as the temporary master's 
servant who caused the injury was a fellow servant of the plaintiff within the 
meaning of the rule {/). 

The defence was severely limited in recent years by decisions that the 
liability of the employer remained where he had delegated the duty of 
providing safe plant to a subordinate, who failed to carry out this duty (g). 
Further limitations were imposed by the narrow interpretation plac^ on 
the phrase “ common emploj^ment ” (A). 

The operation of the doctrine of common employment was consider- 
ably cut down by the effect of the Industrial Injuries Act («), which repeals 
and replaces the Workmen’s Compensation Acts (1897 to 1925), and the 
Employers’ Liability Act, 1880 (k). By this latter Act, injuries due to 
certain limited types of negligence committed by fellow serv'ants and to 
certain tj-pes of defective plant might give rise to an action for damages if 
the action was commenced within six months from the accident, or within 
twelve months in the case of a fatal accident. The Act was hardly ever 


(f) Limpus V. London General Omnibus Co. (1862). I H. & C. 52O , Lloyd v Grate, 

Smith &-Co , [igiz] .\ C. 716 ; Jef/enon v. Derbyshire farmers, Ltd., ^ Iv, B. 281 ; 

Poland V, Parr {John) 6- Sons. [1927] i K. B. 236. Sec post. p. 48 

(d) Priestley v. Fowler (1837), 3 M. & \V. 1 ; Hutchinson v. York, Sewcastle and 
Berwick Rati. Co.. (1850). 5 Excli. 343 ; Fanton v. Denvtlle. (1Q32) 2 K. H. 309; Lan- 
caster \. London Passenger Transport Board, ‘1.1946] 2 All E. H. 612. 

{e) Lambert v. Constable and Hart, iJd (1940), 63 E, T 194 ; Dowd v. Boose <8- Co., 
Lid., [1945] K. B. 301 : 1945] I All E. K. 605 : Clinker v, Stevens (1945I, 7^ R- 

501 ; Mersey Docks and Harbour Board v. Coggins and Griffith {Liverpool), Ltd., [1947] 
A. C. I ; [1946] 2 All E. R. 345 ; Century Insurance Co. v. Sorthem Ireland Ro^ 
Transport Board, [1942] A. C. 509 ; [1942] i .AH E. K. 491 ; Chowdhary v. Gillot, [1947] 
2 All E. K. 541. 

{/] Hicholas V. Sparkes {F. J.) &■ Son (1943). fi945] K. B 309, n. ; McFarlane v. 
Coggins and Griffith (Liverpool), Ltd., [1945] K. B 301 ; [1945] 1 .All E. R. 605, 

(g) Wilsons and Clyde Coal Co , Ltd. v. English, [ 1938J .A. C. 57 ; [1937] 3 All E. R. 

628 : Speed V. Swift (Thomas) <ir Co , <,>943] K- B. 557 ; ( 1943] 1 All E, R. 539 ; Collar v. 
Coggins and Griffith (Liverpool), Ltd., [1945I A. C. 197 ; [1945] i All E. K. 326 . Shearer 
V. Harland and Wolff. [1947] *^2 ; Franklin v. Bristol Aeroplane Co. (uiircportcd 

(H. L.)). 

(h) Pollock V. Burt (Charles), Ltd., [1941! 1 K. B. let ; [1940] 4 AH E. R. 264; 
Raddiffe v. Ribble Motor Servues, Ltd., ii939] A. C. 215; [1939] i All E. K. 637; 
Holdman v. Hamlyn, [1943] K. B. 664 ; [1943] 2 All E. R. 137 ; Caiman v. Croft (Isaac) 
&■ Sons, [1947] K. B. 93 ; [1946] 2 All E, K. 401 ; Lancaster v. London Passenger Trans- 
port Board, [1946] 2 All E, K. 612 ; Graham (or Miller) v. Glasgow Corporation, [1947] 
A. C. 36S ; [1947] I AH E. R. I ; Fitzgerald \. Great Northern Rail. Co., ii947] N. I. i ; 
Glasgow Corporation v. Bruce (or Neilson), [1948] A. C. 79 ; [1947] 2 All E. R. 346 ; 
Dorrington v. London Passenger Transport Board, [1947] 2 All E. R. 84 ; Barring- 
ton V. Kent Rivers Catchment Board, [1947] * All E. R. 782. 

ft) 9 ft 10 Geo. 6, c. 62. 

(*) 43 A 44 Viet, c. 42. 



LiahiUUes for Wrongful Acts 37 

used, and has now been repealed {kk). 

By the National Insurance (Industrial Injuries) Act (I), rights to compen- 
sation from ^tate funds are conferred, independently of any question of 
negligence whatsoever, upon workmen injured by accident arising out of or in 
the course of their employment. Where a workman is injured or killed in a 
motor accident it is obvious therefore that he may have a remedy by way of 
compensation under this Act at the same time as a remedy by way of action 
against the person to whose negligence the accident was attributable. The 
Committee on Alternative Remedies recommended in their Report {IJ) that 
in spite of this right to statutory compensation, workmen should retain 
their right of action against their employers for damages for personal injuries, 
but that the doctrine of common employment should be abolished. They 
also recommended that the defence of volenti non fit injuria should remain 
unchanged. Their recommendations were incorporated in the Law Reform 
(Personal Injuries) Act 1948, s. i (kk), and the defence of common em- 
ployment is at long last dead. 

Other Statutory Provisions. — Duties for the protection and safety 
of various classes of employees are imposed upon employers by various 
statutes, of which the most important are the Factory Act (m) and the Coal 
Mines Act, igil (n). Where an employer is in breach of the provisions of 
these Acts conferring protection upon his employees and an employee is 
thereby injured (e.g. by the failure to fence dangerous machinery) the 
employee has a remedy by way of action for damages against the employer 
for breach of the statutory duty (in respect of which the employer would 
also as a rule be liable to a fine on prosecution) (0). To a claim based upon 
the breach of such statutory duty, so-called " statutory negligence,” neither 
common employment nor, as a rule, volenti non fit injuria is an answer (/>). 

3. Statutory duties in connection with the user of the highway 
by motor vehicles. — Duties with respect to the user of tlie highway 
by and the condition of motor vehicles are imposed upon the owners 
and users of motor vehicles under a series of enactments (q). The 
bulk of these dutie.s is now contained in the Road Traffic Acts (r) 
and the Regulations made by the Minister of Transport thereunder, in 
which the rules governing the licensing, condition and driving of motor 
vehicles are now principally to be found. Inasmuch as these Acts and 
regulations impose certain important duties, inter alia, the duty not 
to drive or permit a car to be driven unless it is covered by the requisite 
form of third party insurance (s), important questions may arise as to 
whether there exist remedies by way of civil (as well as criminal) 


(kk) By s. I (i) of the Ijiw Reform (Personal Injuries) Act, 1048 (11 & 12 Geo. 
6, c. 41). This section of the Act comes into force on the same day as the National Insur- 
ance (Industrial Injuries) Act, 194O, namely July 5, 1948- 

(/) 9 & ro Geo. 6, c. O2. (U) Cmd. 6860, July, 1946. 

(m) See the consolidating Factories Act of 1937. 

(n) 12 Halsbury’s Statutes 82. 

(o) Groves v. Wimbome (Lord), [1898] 2 Q. B. 402 ; Britannic Merthyr Coal Co., 
Ltd. V. David, [1910] A. C. 74. 

(p) Wheeler v. New Merton Board Mills, Ltd., [1933] ^ K. B. 669 ; l.ochgelly Iron 
and Coal Co., Ltd. v. M'Mullan, [1934] A. C. i. See now the Law Reform (Personal 
Injuries) Act, 1948, note (kk), supra. 

(q) The Locomotives Acts, 1861 and 1865 (19 Halsbury’s Statutes 54, 59) ; the 
Locomotives on Highways Act, 1896 (ig Halsbury’s Statutes 64) ; the Motor Cars Act, 
1903 (19 Halsbury’s Statutes 75). 

{*•) Road Traffic Act, 1930 (23 Halsbury’s Statutes 607), and S. R. &. O. thereunder, 
1930 to igqj,passim. 

(s) Road Traffic Act, 1930, s. 35. 
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proceedings for the breach of such duties. In the bulk of cases where a 
breach of the statute or of rules under the Highway Code or Minister’s 
Regulations (i), e.g. leaving a car in a dangerous position j^m), failing to 
signal, driving on the wrong side of the road, exceeding the speed limit 
where it is applicable, etc., leads directly or indirectly to an accident in which 
injuries are sustained, the injured party will have his remedy in the Common 
Law action for damages for negligence or nuisance. Cases, however, occur 
where a breach of a statutory duty gives rise, directl}' or indirectly, to no 
such action. The question then arises as to whether a party thus injured 
has any remedy by civil action against the party in breach. 

As this point has become of importance under the legislation relating to 
motor insurance (a) it is germane to consider it in some detail. 

Certain broad principles can be gleaned from the authorities upon 
" statutory negligence " (i). These may be formulated in a series of 
tests : 

(i) For whose benefit is the duly imposed? — W’here the duty is 
imposed for the benefit of the public at large it is unlikely that any 
member of the public who is injured by breach will have a cause of 
action (c). Wliere, however, the duty is imposed for the benefit or 
protection of a class or classes of persons, prima facie a member of the 
class protected or benefited who is injured by a breach of the duty 
has a cause of action {d). 

(ii) What does the statute itself provide by way of remedy ? — ,\s a rule 
breaches of statutoiy duties are visited with jx?nalties by way of fine 
or other sanction under the terms of the statutes from which they arise. 
Where this is so and the dutj' is one imposed for the benefit of the 
public generally this is almost conclusive against the right of an injured 
individual to claim damages (e). Wtere. however, the duty is imposed 
by the statute for the benefit and protection of a class of jx;rsons, then 
the provision of a penalty by way of fine in the statute by no means 
concludes the matter (/). In fact, in such case a mcmlx;r of the pro- 
tected class who is injured through a breach of the statutory duty will 
have a remedy by way of an action for damages therefor (/), quite 
apart from the fine, unless the statute in question either provides for 
the allocation of the fine imposed in whole or part to persons injured 
by the breach (g) or provides a special remedy for such jicrsons (/;). 

(1) See ante, p. 17. (m) Section 50 of the Koati Traihe Act, 11)30. 

(a) Third Parties (Rights a^jainst Insurers) Act, 1930 (-3 Halsbury’s Statute.s 12) ; 
Road Traffic Act, 1930 (23 Halsbury s Statutes (>oy) ; Road Traffic .Act, 1934 (27 
Halsbury's Statutes 534). 

(fc) Groves v. tyimborne (Lordl, "189S' 2 Q. B. 402 ; U'hceler v. Xew Merlon Hoard 
Mitts, Ltd., [1933] 2 K. B. hCxj ; Lochgettv Iron and Coal Co., Ltd. v. .\l’ .Multan, [1934] 
A. C. 1 ; Lewis v. Denyi. '[1940J .A. C. 921 ; [1940] 3 .All IC. R 2>i<) ; Ca^wetl v. J’owell 
Duffryn Associated Collieries Ltd., [1940; A. C. 152 ; [1939] 3 .All K R. 722 ; Yeltand v. 
Powell Duffryn Associated Collieries, Ltd., [i94ij i K. B. 154 ; 11941] i All F.. R. 278 ; 
Maktn {J . &• J .), Ltd. v. London and Xorth Pastern Pail. Co.. ri943,’ K. B. 497 ; [1943] 
1 .All E. R. 645 ; Potts ior Riddell) v. Reid, [1943; .A. i : [1942] 2 All E. R. 161. 

(c) Atkinson v. Newcastle and Gateshead Watenoorks Co. (1877), 2 Ex. I). 441 ; 
Clark V. Brim, i'i947] K. B. 497 ; [1947] 1 A.. E R. 242 ; Badham v. Lambs, [1946} 
K. B. 45 ; [1945] 2 AU E. R. 295. 

(d) See note (6) above, and per Ixird Warrington in Lochgelly Iron and Coal Co., 
Ltd. V. M'Mullan, l't934] A. C. i, at p. 13. Cp. Monk v. Warbey (1933). 50 T. L. R. 
263 : on appeal (i934). 5° LI. L. R. 33 (C. A ). 

(e) Atkinson v. Newcastle and Gateshead Waterworks Co. (1877), 2 Ex. U. 441. 

(j) Groves v. Wimborne (Lord), [1898J 2 Q. B. 402 ; Lochgelly Iron and Coal Co., Ltd. v. 
M'Mullan, [1934] A. C. i. 

(g) VaUance v. Falle (1884), 13 Q. B. D. 109. 

(A) WHham Outfall Board v. Boston Corporation (1926), 13& L. T. 756. And see 
the aathorities cited in notes above. 
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(iii) Is the damage sustained by the injured party such as the statutory 
duty contemplated ? — Where a statutory duty is imposed in order to 
safeguard against a certain type of loss or damage, the injured party 
will have no claim for damages for breach of that duty unless he 
has suffered that type of damage against which the duty was intended 
to be a protection (t). 

The principles stated above are applicable to most cases of breach of 
statutory duties provided that the paramount consideration, the intention 
of the legislature as it appears in the statute, is borne in mind. Again, 
confusion has arisen in some cases owing to the primary principle of civil 
liability, that the damage sustained must be caused by the breach com- 
plained of, being overlooked [j). 

The case of Phillips v. Britannia Hygienic Laundry Co. (k) raised the ques- 
tion as to whether a cause of action could be based upon a breach of an existing 
regulation forbidding, under a penalty, the taking out and use on the road 
of a vehicle in an unfit condition. Upon a review of the authorities it was 
held, applying the principles set out above, that no such action would lie, 
upon the grounds that the duty was one imposed for the benefit of the public 
generally, that its breach was visited with the imposition of a fine and that 
therefore it was not such a statutory provision as could be relied upon in 
order to ground an action, This case was, however, considered by the 
Court of Appeal in the case of Monk v. Warbey (/), the decision in which is 
examined in detail later. 

4. Statutory liability for damage. — Certain statutes impose a liability 
for damage caused by the use of a- vehicle on the road, irrespective of any 
question of negligence (m). 

5. Contributory negligence in actions for breach of statutory 
duty. — It is a question of construction whether a provision in a statute that 
a certain thing must bo done means that it is to be done in all events, or only 
that tlie person on whom the duty is imposed is to use due care and diligence 
in endeavouring to perform it (h). The fonner type of statutory duty is 
known as an absolute statutory duty, the latter a qualified statutory duty, 
and in actions brought for breach of the latter class of duty it is now clccU" 
that the ordinary rules of contributory negligence as discussed above may 


(7) Gorri.'s v, Scott (1874), I.. It. 9 Exch. 145. 

(j) Cf. Daniels v. Va«<.ir, [1938] 2 KB. 203 : [1938] 2 -All E. R. 271, This considera- 
tion should particularly be kept in mind in considering cases in which a claim is based 
upon an alleged breach of statutory duty under the Road Traffic Acts. See post, 
chapter IV, for full discussion of cases arising under these .Acts. 

(A) [19.2.1] I E- B- 539 ; affirmed, [19^3] K. B. 832. 

(h [1935] t B. 75. In this case the plaintiff had been injured by the negligent 
driving of a person to whom the defendant had lent his car. The defendant's insur- 
ance did not cover risk of third party liability so incurred. The plaintifl claimed 
damages for breach of an alleged statutory duty arising under section 35 of the Road 
Traffic Act in that the defendant had permitted his c;ir to be used by the person in 
default without such user being covered by the necessary policy of insurance under 
the Road Traffic Act. 

(m) See post, chapter VIII, and see Postmaster-General v. Beck and Pollitzer, [1924] 
2 K. B. 308. See Lighting and Watching Act, 1833, s. 56 (8 Halsbury's Statutes 1208), 
and Burgess v. Morris (1897), 77 L. T. 97; Highway Act, 1835, s. 72 (9 Halsbury's 
Statutes 86), and Tunnicliffe v. Pickup. [1939] 3 All E. R, 297 ; Gasworks Clauses Act, 
1847, s. 20 (8 Halsbury’s Statutes 1223) ; City of London Sewer .Acts, 1848, s. 118, 
and 1851, s. 37 : Metropolis Management Act, 1855, s. 207 (i i Halsburj^’s Statutes 936) ; 
Telegraph Act, 1878, s. 8 (19 Halsbury’s Statutes 267) ; Electric Lighting Clauses Act, 
1899, Sched., s. 20 (7 Halsbury’s Statutes 720) ; London Government -Act, 1939, s. 181 
( 3 ). 


(n) Greenwood v. Central Service Co., Ltd., [1940] 2 K. B. 447, at p. 461, 
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be applied (o). It should be noted that the Contributory Negligence Act, 
1945, does not apply to industrial cases. 

The question was raised in Caswell v. Powell Duffryn A ssociated Collieries, 
Ltd. (p), whether under any (^umstances the negligence of the plaintiff 
could affect the liability of the defendant, where the defendant was ad- 
mittedly in breach of an absolute statutory duty. It was decided that on 
the authority of Lochgeliy Iron and Coal Co., Ltd. v. M'Mullan (q) the con- 
tributory negligence of the plaintiff, in its proper sense, could not be pleaded 
as a defence, but that where it could be shown that the real cause of the 
accident was the plaintiff's own negligence, then, although the defendant 
may have been in breach of his duty under the statute, the injiuy to the 
plaintiff did not flow from that breach, and the action must fail. 

It was pointed out in Caswell's case that in industrial cases of this nature 
the employer must show a high degree of negligence on the part of the work- 
man before it could truly be said that the workman was responsible for the 
accident. 

A particular application of these principles is shown by the cases relating 
to the actions for breach of the statutorj' duty imposed on motorists by 
the Pedestrian Crossing Places (Traffic) Regulations, 1941 (r). By these 
regulations, in effect, a pedestrian is given the right of way, when once on 
the crossing, to pass in front of approaching motor vehicles, and has no duty 
to observe the advance of motor vehicles ufion him. In Bailey v. Geddes (s), 
the extent of this right was expressed in wide terms, so wide that the duty 
of a motorist to gri'e way to pedestrians on crossings apix-ared to be absolute, 
so that, whatever the conduct of the pedestnan, he could always recover for 
the injuries received by collision with a motor vehicle, so long as he was 
when hit upon the crossing itself. The effect of this ruling would have been 
to slow down traffic at these crossings almost to a standstill, and it was so 
argued in Sparks v. Ask (Edward), Lid. (t). But in Chisholm v. London 
Passenger Transport Board («), the right of the pedestrian was shown to exist 
only if he stepped on to the crossing justifiably, for the advantages of the 
Regulations were given to him only when he was on the crossing, and not 
while he was still on the footway or on a refuge in the middle of the road (r). 
While the duty of the motorist is to approach the crossing at such a reason- 
able speed that he can stop before reaching the crossing so as to allow 
pedestrians already in his path to cross, the pedestrian has tliis duty, not to 
step from the footway in front of approaching vehicles who are at that time 
of close that no diligence on the part of the motorist would avoid an accident. 
If the pedestrian breaks his duty in this respect he may himself be said to be 
the sole cause of the accident, and indeed the motorist, if he is proceeding at 
a reasonable speed, may not be guilty of a breach of statutory duty at all (w). 
Even when on the crossing the pedestrian, it is submitted, has a duty to 
proceed wnth reasonable despatch, and if for instance he suddenly stops to 
light a cigarette it is suggested on the authority of Sparks v. Ash (Edward), 
iJd. (t), that he would be considered to be solely responsible for any accident 
resulting therefrom. The duty of a motorist, however, to avoid accidents 
at level crossings is a very high one (ti). 

fo) LochgfUy Iron and Coal Co., Lid. v. M' MuUan, [1Q34] A. C. i. 

(p) ri940] A. C. 152 ; [1939] 3 AU E. R. 72a. (q) [i934] A. C. i. 

(r) S. K. ft O. 1941, No. 397, as amended by Road Vehicles (Pedestrian Crossing 
Places) Order (No. 2), S. R. ft O. 1942. No. 854. 

(,») [1938) I K. B. 156 : [1937} 3 AU E. R. 671. 

(h t*943i K- B. 223 ; [1943] 1 AU E. R. i. See also Regulation 7, S. R. ft O. 1941, 
No. 397 

(tf) Upson V London Passenger Transport Board, [1947] K. B. 930 ; [1947] a All 
E. R. 509 ; Srinuim v. Pitt, [1947] K. B. 668. 
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6. Ll&bility for non-repair of roads. — It not infrequently hapjjens 
that an accident occurs on the highway owing to interference with the actual 
structure of the highway by excavation, or by faulty repair of the road. 
Here the liability of the authority entrusted with the duty of altering the 
structure of the roadway is called in question, and these general rules apply. 

In gener^, no action will lie by an individual against any local authority 
entrusted with the statutory duty of keeping the highway in repair, so long 
as the dangerous condition arising from the failure to keep the road in proper 
repair arises from nonfeasance (x). The local authority is responsible in 
damages for any misfeasance whereby the highway is rendered dangerous. 

There are severe limits of this rule which protects the highway authority 
by virtue of its succession to the duties of the surveyor of the highway, for 
the rule itself has little to commend it in the way of justice. Thus, the local 
authority will not be protected if in failing to remove the dangerous condition 
in the road, it is acting in the capacity of sanitary authority under the 
Public Health Acts, and not as repairers of the highway (y). The rule does 
not extend to save other authorities who are given statutory authority to 
alter the structure of the road for some other purpose than repair. Thus 
dock companies, tramway corporations, telegraph authorities and the like 
are not exempt from liability if they create a public nuisance by interrupting 
the continuity of the highway (2). Secondly', the rule does not protect the 
repairing highway authority in cases where the danger or obstruction is 
caused by active misfeasance, e.g., the making of an excavation in the 
road (a). Thirdly, the duty of the repairers of the highway is to restore the 
road to the condition in which it was before the repairs became necessary, and 
if subsidence occurs, even after a considerable lapse of time, subsidence being 
a natural and foreseeable consequence of the repairs, then the local authority 
will be found liable {b). A fortiori, where the repairs incidentally create an 
immediately dangerous condition, the liability will attach (c). Where un- 
lighted obstructions arc placed in the highway, except where the enabling 
statute excludes the duty of taking care, there is a duty imposed to see that 
reasonable steps are taken to maintain the works in a safe condition ; and 
in the absence of street lighting, prima facie the obstacle itself must be 
properly lit. This duty is part of the law of negligence (rf)- The duty laid 
on highway authorities to execute proper repairs cannot be resolved by 
delegating the work to a properly chosen independent contractor, for such 
work, if improperly executed, will be in itself a danger to the public (e). 

The rule, in spite of its limitations, still has application, and where an 


(m) ri‘) 39 ] ' ti. B. 42O ; [i 93 >'*J 4 AH E. R. 850. 

(r) Wil/iinson v. CHftkam-Stroile, fi94ol < K- 309 - 
(w) Knight V. Sampson. [1938] 3 .All E R. 309. 

(r) Rttssell V. Men of Devon (1788). 2 Term Rep. 667 ; Guilfoyle v. Port oj London 
Authority, [193^] i K. U. 33(1, .it p. 344, per Humphreys, J. 

(y) Thompson v, Brighton Corporation, [1894] i Q. B. 332 ; Coneliy v. West Ham 
Corporation (1946), 176 L. T. 52. 

(r) Shilton v. Epsom and Ewell Urban District Council, [1937] I K. B. 1 12 ; Simon v. 
Islington Borough Council, [1943] K. B. 188 ; [1943] i All E. R. 41 ; Manchester 
Corporation v. Marhland, [1936] A. C. 360. 

(а) McClelland v. Manchester Corporation, [1912] 1 K. B. 118. 

(б) Piotou Municipality v. Gelderl, [1893] A. C. 524 ; Swain v. Southern Rail. Co., 
[1939] 2 K. B. 560 ; [1939] 2 All E. R. 794- 

(c) Newsome v. Darton Urban District Council, [1938] 3 All E. R. 93. 

(d) Drake v. Bedfordshire County Council, [1944] * K. B. 620 ; [1944] * All E. R. 
633 : Whiting V. Middlesex County Council and Harrow Urban District Council, [1948] 
K. B. 162 : [1947] 2 All E. R. 758. 

(«) Fisher v. Ruislip-Northwood Urban District Council and Middlesex County 
Council, [1945] K. B. 584 ; [1945] 2 AU E. R. 458, 
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accident occurs simply through the failure of the highway authority to carry 
out any repairs at il. the injured user of the road has no remedy (/). 

II. — Parties. 

1 . The Crown. — Before the Crown Proceedings Act , 1947 (g) , was passed, 
there was no remedy against the Crown for a tort. Where the rights of a 
subject were violated, it was possible in certain causes, though not in tort, to 
obtciin redre.ss by means of a petition of right. This remedy was available 
for the recovery of daimages for breach of contract or for the specific restitu- 
tion of property wongfully detained, but it could only be brought by fiat of 
the Attorney-General. In practice, this immunity of the Crown, and its 
irresponsibility for the acts of its servants amd agents was mitigated by a 
procedure by which, if a successful action were brought against the Crown’s 
servant, the Crown did in fact pay the damages and costs awarded as a 
result of the serv'ant’s tort. An indept-ndent person was appointed as 
arbitrator by the Lord Chancellor in the years between 1942 and 1946 to 
decide in doubtful cases whether the Crown would have been liable for the 
servant’s wrongdoing, on the principle of \rcarious liability (/()- An alterna- 
tive practice of " nominating ” a defendant for the purpose of an action to 
decide the Crown’s liabilit\-, broke down, howe\'er, when the House of Lords 
decided in Adams v. Saylor (j), which was followed by the Court of Appeal 
in Royster v. Cavey {k), that where the person nominated by the Crown as 
defendant in the action in tort could not be said in law truly to be responsible 
for the damage, the Crown's immunity mu.st persist. Thus, where a Crown 
servant in charge of a Government factory was admitted by a legal fiction 
in the defence to be the occupier of the factory so as to be responsible for the 
injury’ caused to another Crown semant who was working therein, the 
admission was not accepted, and the action, based as it was on hypothetical 
fact, was held to fail against him. 

The personal liability of Crown servants remained, though the rule of 
employers’ liability was not applicable to them so as to make them respon- 
sible for the acts of other public officials who were subordinate to them, unless 
the senior official had cxpre.ssly authorised the tortfeasor to commit the wrong. 

This anomalous state of affairs has now been abolished by the Crown 
Proceedings Act, 1947 (g). The .^ct effects two main changes, the first in 
substantive law. the second in procedure. First, by Part I of the Act the 
Crown is made liable in tort in all cases in which, if it were a private person 
of full age and capacity, it would be liable. Thus, by s. 2 (i) the Crown 
becomes liable, as is a normal employer, for the tortious acts of its servants 
when those acts are committed in the course of the servants’ employment, 
though enactments limiting the liability of any department of the Govern- 
ment enure to the benefit of the Crown in proceedings brought under the 
1947 Act against the servants of that department (s. 2 (4)). The servant of 
the Crown must have been at the material time appc»inted by the Crown and 
paid out of public monies (s. 2 (6)). The law of contributory negligence 

(/) Penny v. Wimbledon Urban Council. fiSwi i Q. U. -jz ; Hardaker v. Idle U.D.C., 
[18^] I Q. B. 335 ; Gray v. Pullen (1864). 5 B, & S. 070 ; Chappell v. Dagenham Cor- 
poration {1948), 92 Sol. Jo. 362. 

{g) 10 & II Geo. 6. c. 44. The Act came into ojieration on January i, 1948, but is 
retrospective as regard.s causes of action arising on and after Tebruary 13. 1947. Fur- 
ther, the Court has a discretionary power to allow joinder rif the Crown as a jiarty in any 
action commenced but not determined by January 1, 1948, where justice would be met 
by so doing (s. 12). 

(A) It he was in charge of government vehicles, the Crown had to lie satisfied that at 
the time of any accident the servant was discharging government duty. 

(») [1946] A. C. 543 ; [ 194*1 2 All E. K. 241. 

(A) [1947] K. B. 204 ; [1946] 2 All £. K. 642. 
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applies in these new proceedings against the Crown (s, 4). By s. 10, members 
of the armed forces while on duty are released from legal liability in tort for 
the death of or personal injury to another member of the armed forces, pro- 
vided that that other person is also on duty or is on any land or premises 
used for the purposes of the armed forces : but a private citizen who is a 
joint tortfeasor with a member of the armed forces who is thus protected 
may obtain a reduction of the damages for which he is found liable if he can 
show that he would have obtained contribution from that member of the 
armed forces had it not been for the provisions of this section. 

Secondly, by Part II of the Act, petitions of right are abolished, and all 
proceedings by or against the Crown must be brought in accordance with the 
rules of Court (s. 13) or with the County Court Rules (s. 15). The Crown 
will sue or be sued in the name of the appropriate Government depart- 
ment or in the name of the Attorney-General (s. 17). Service will be 
accepted by the solicitor nominated for each department, or by the Treasury 
solicitor. 

In Part IV of the Act, the Court is empowered for the first time to order 
the Crown to give discovery, subject to the rule protecting Crown documents 
in those cases where, on the principles laid down in Duncan v. Cammell 
Laird S- Co., Lid. {!), there is an overriding public interest which requires 
that they shall not be produced, and of the existence of this interest the state- 
ment of the appropriate Minister must be accepted without question by the 
Court (s. 28). 

The Act applies to England and Scotland (s. 49) and makes provision for 
the extension of the Act by Order in Council to Northern Ireland (s. 50). 

The mere fact that persons are entrusted by law with public functions 
doe.s not necessarily make them public servants and serv’ants of the Crown. 

The Public Authorities Protection Act, 1893, and the Limitation Act, 
1939, discussed below, limit the time within which proceedings against the 
Crowm under this Act may be commenced to one year from the date of the 
tort (II). 

2. Public authorities. — By the Limitation .\ct, 1939 (m), and the 
Public Authorities Protection Act, 1S93 («), special restrictions are placed on 
the time within which actions may be commenced against public authorities, 
and on the conduct of such an action. By s, 21 (i) of the Limitation Act, 
1939 (m), no action shall be brought against any person for any act done in 

{!) [im^] A. C. 6^4 ; r All Iv. H. j-Sy. 

(//) A number of Nationalisation Act.s at tlic present time contain special provisions 
with regard to the limitation of actioms against the servant.s of the Authorities set up by 
those .'tets for torts committed by those servants in the course of their employment. 
1 -or in.stance. s. 49 of the Coal Industry Nationali.sation .Act. 1941) reduces the limitation 
jieriod from si,\ to three years and e.xcludes the effect of s. 2 1 of the limitation Act, 1939. 
Similar provisions are contained in the Klectricity .Act, 1047, the New Towns .Act, 1946, 
the Ministrv of Civil Aviation .Act. 194'i and the Transport .Act, 194 7. 

(m) 2 & 3 Geo. 0 , c. 21. The Limitation Act. 1939. s, 21 (i). only applies to actions 
to which the I’ublic .Authorities Protection .Act applies. It has not been finally decided 
whether, in a ca.se where a public authority is brought in as third party by a defendant 
in a claim for contribution, the statutory provision starts to operate in favour of the 
public authority from the date of the negligent act, or from the subsequent date when 
the liability of the co- tortfeasor is established at the trial of the action. In Merlihan v. 
Pope (A. C.), Ltd. and Hibbert, [1946] K. B. 166 ; [1945! ^ All E. R.449, Bikkett, J,, held 
that as the third party notice had not been served on the public authority within one 
year of the date of the accident, the claim for contribution was statute-barred ; whereas 
Cassells, J., in Hordern Richmond, Ltd. v. Duncan, [1947] K. B. 545 ; [i947] t All 
E. R. 427, held the latter of the two views stated above. In so far as the cause of action 
which gives rise to the third party proceedings is the liability of the third party to make 
contribution, which does not arise until the liability of the defendant has b^n ascer- 
tained, it is submitted that of two conflicting authorities, the decision in Hordern Rich- 
mond, Ltd., V. Duncan should be preferred. (») 56 & 57 Viet. c. 6i. 
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pursuance or execution or intended execution of any Act of Parliament or of 
any public duty or authority or in respect of any neglect or default in the 
execution of any such act. duty or authority, unless it is commenced before 
the expiration of one year from the date on which the cause of action accrued. 
Where the act or default is a coSitinuing one, no cause of action is deemed 
to have arisen until it has ceased. Thus where a subsidence in the roadway 
has occurred two years after the repair of the road by a local authority was 
executed, a cause of action arises when damage is caused thereby, and the 
writ may be issued within one year of the date of the accident. 

In order to obtain the protection of the Public Authorities Protection 
Act (n), the authority concerned must be working for the benefit of the public. 
Corporations and other bodies, although they may be working in the public 
interest, do not come within the definition if by their transactions private 
profit is made for their sliareholders or members (o). Even where private 
profit is not made, as in the administration of a charitable trust, which is 
also in the public interest, the body concerned may not be a " public 
authority "{p). 

In these days many other bodies than municipal corporations work for 
the public benefit, and in each case the facts must be investigated to discover 
whether the Act gives protection {q). The servants of the authority so pro- 
tected. if they are working at the time under a direct mandate from the 
authority, are also protected (r). .\ny acts done in execution of a public 
duty are giv'en the benefit of the Act. The act or omission which gave rise 
to the cause of action must be incidental to or part of tlic statutory obligation 
or public duty (s). In highway cases, apart from those in which authorities 
who are altering the structure of the roadway are concerned, the limitation 
will arise w’here vehicles which are driven by scr\’ants of a public authority 
are concerned in an accident {t). 

Here the test will be whether the servant was acting in the execution of 
his orders (/), and secondly whether that order was in the execution of a 
public duty («). 

By s. 22 of the Limitation Act, 1939, in the case of plaintiffs who were 
under a disability when the cause of action arose the period of limitation is 
six years from the date when the disability ceased or the plaintiff died, even 
though the period of limitation under s. 21 (i) has expired. There is an 
exception to this rule in the ca.se of infants or lunatics who at the time that 
the cause of action arose were in the charge of an adult. Against these 
plaintiffs the limiting period is one year. 

The Act extends to protect the authority against additional pleas of 
negligence, added after the original writ for one head of negligence was issued 
within the proper period («). 

Additional protection to the public authority is given by s. i (b), (c) and 
(d) of the Public Authorities Protection Act, 1893, by the absolute require- 

(o) Swam V. Southern Rail. Co.. [1930; 2 K. B, jOo ; 11939] 2 All K. K. 79 ^■ 

{p) Woodward v, Hastings Corporation. (1945] K H 17.^ ; [1944J 2 All K. K 565 ; 
Griffiths V. Smith. [1941] A. C. 170; fi94ij 1 All E, R. (At -. Greenwood v. Atherton, 
[1939} I K. B. 388 ; [1938] 4 All E. R. 086. 

{q) Edwards v. Metropolitan Water Hoard, [1922] 1 K. B. 291 ; Jacoby v. Prison 
Comrs.. [1940} 3 All E. R, 506 ; Clarke v. Relhnal Green Borough Council, [1939] 2 All 
E. R. 54 

(f) NaUon v. Cookson. [1940J i K. D. 100 : [1939] 4 All E. R. 30. 

(j) Griffiths V. St. Clement's School, [1939] 2 All E. R. 76 ; Bradford Corporation v. 
Myers, ligib] i A. C. 242. 

(/) Example* are a postman driving a post-office van, a policeman driving a police-car. 

(M) See note {U). p. 43, ante. 

(m) Batting v. London Passenger Transport Board, [1941] 1 All E. K. 228. 
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raent that a successful defendant in such actions shall be awarded costs as 
between solicitor and client {v). 

3. Husband and wife. — The rights and liabilities of husband and wife 
between themselves in relation to tortious acts were radically altered by the 
Law Reform (Married Women and Joint Tortfeasors) Act, 1935 {w). Before 
that Act was passed, husband and wife were at Common Law deemed to be 
one person, and the husband was liable in damages for his wife’s wrongfful 
acts, except where the wrongful act was committed in connection with a 
contract with herself (x). By virtue of the Married Women’s Property 
Act, 1882 (y), a married woman who possessed a separate estate of her own 
was liable personally, in addition to her husband, for her own torts. 'The 
“ oneness " of the husband and wife at Common Law had a further conse- 
quence in that the husband was not entitled to sue his wife for any tort of 
any description (2), while the wife, although formerly under the same dis- 
ability, anomalously enjoyed the right to sue her husband for wrongful acts 
committed in relation to her separate property (a). But for other wrongful 
acts, personal injuries by negligent driving for instance, the Common Law 
position still holds good to-day {b). So wide is the principle referred to in its 
application that marriage at once puts an end to any right of action, other 
than the excepted types, to which a woman was previously entitled against 
a man whom she subsequently marries (c). 

By the Law Reform (Married Women and Tortfeasors) Act, 1935 [w), the 
husband is not. by reason only of being his wife’s husband, liable in respect 
of any tort committed by her whether before or after the marriage, nor is he 
liable to be sued or made a party to any proceedings brought in respect of 
such a tort. But he will be liable if he has authorised his wife to commit the 
tortious act, on the general principles of ricarious liability (if), and a husband 
and wife may be jointly liable in respect of a tort as if they were not 
married («). 

The Act of 1935 did not, however, alter the aspects of the law of husband 
and wife that are more important in motor insurance cases. The old rule 
therefore still subsists that a husband may not sue a wife at all in tort, and 
a wife may not sue a husband in tort except in so far as the tortious act 
affected her separate property. Neither could nor can sue the other in an 
action for personal injuries caused by negligent driving. 

On rare occasions it is possible for one spouse to sue the other if that 
other is driving as the servant or agent of a third person, but to be able to 
prove such an external relationship must necessarily be rare {ee). 

Where a husband in consequence of an accident to his wife has lost her 
services, he may recover for any special expense to which he is put in replac- 
ing those services, and by way of general damages for their loss. Where 
the wife is killed, other considerations arise (/). 

4. Infants. — Infancy is, in general, no defence to an action in tort. 

(f) The wording of tlie subsections is mandatory. Duncan v, Cammcll Laird &• 
Co., Ltd., [1044] 2 E- K. 159. n. 

(uj) 28 Halsbury's Statutes 104. (*) Edwards, v. Porter, [1925] A. C. 1. 

(y) 9 Halsbury's Statutes 374, as amended by the Married Women’s Property Act, 
1884 (9 Halsbury's Statutes 3S3). 

(2) Webster v. Webster, [1916] 1 K. B. 714. 

(а) Married Woman's ^operty Act, 1882, s. 12 (9 Halsbury's Statutes 379)- 

(б) Tinkley v. Tinkley (1909), 25 T. L. K. 264 ; Ralston v. Ralston, [193°] ^ 

(fj GoUlijfe V. EdeUlou, [1930] 2 K. B. 378. At the time of going to press this case 
has b^n overruled. See Curtis v. Wilcox, j 1948] 2 All E. R. 573, C. A. 

(<f) See post, p. 48. (<) See post p. 46. 

{ee) Ci. Smith v. Moss, [1940] i K. B. 424 ; [i 94 °] * All E. R. 469. 

(/) See post, p. 35. 
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Yet in an action based on negligence, the child has to be shown to have the 
necessary culpable intention, and it may well be that the child in question 
has not reached the years of discretion so that he was fully aware of the con- 
sequences of his act which an older man would have foreseen. 

Where therefore a child comAits what would in an adult be a negligent 
act, he is fully liable unless the Court takes the view that he was too young 
to realise that what he w’as doing was negligent, and this rule applies to 
allegations against him of contributory negligence (g). Where there is con- 
currence of a breach of contract and a tort, the infant will not be found liable 
in tort if the plaintiff, by framing his action in tort, has thereby attempted to 
enforce what is in substance merely a breach of contract (h). 

An infant may sue in tort as may an adult, and may recover damages 
from his father in an action for negligence (O. Now that the doctrine of 
identification has been exploded, a child injured while in the care of a negli- 
gent adult is not debarred by that negligence from suing a third jJarty (k). 

It maj' be, however, that in motoring accidents the driver of the vehicle 
concerned may be able to show that he himself was not negligent in that he 
W’as entitled to assume that the guardian of the child would see that the rules 
of the road were observed. Thus where the guardian has failed in this duty, 
it is for the infant to show that, in spite of the negligent control over himself, 
the defendant motorist still caused the accident (/). 

A father is not liable for the torts of his children as such, though he may 
be vicariously liable as master for the acts of his child as his servant, and 
this is so even though those acts were carried out gratuitously. 

On the same principle, the father may sue in damages for the lo.ss of 
services of his child, when that child has been injured by a third party, if he 
can show that the child did render him ser\'ices the value of which can be 
assessed in terms of money (»«), or was rendering him constructive services (it). 
An action on the case lies also at the father's suit for any medical expenses 
incurred necessarily by him in resix-ct of injuries received by his children, 
and this is so even though the child is related to him illegitimately or in 
consequence of adoption, so long as the child is defK*ndcnt upon him. 

5. Joint tortfeasors. — Joint tortfeasors, that is, those persons w’ho 
together incur responsibility in respect of the same wrongful act. whether 
by way of vicarious responsibility (o) or by way of common action in a 
wrongful activity (p). were at Common Law jointly and severally resjxjnsible 
for the whole of the damages sustained by the injured party (y). .\t Common 

Law, this gave the latter the nght to choose whether he should seek to make 

(g) See ante; Lynch v. .Vuri/in (1X41). i y. li. 2<) . Liddle v. .\orth Hiding oj 
Yorkshire County Council, [1934,’ 2 K. B. loi 

(A) See p. 67. post : Leslie (/?.), Ltd v. Sheill, [1914; 3KB (J07, .il p 613; 
Slocks V. Wilson, [1913] 2 K. B. 235. at p. 246. Salmond, loth £dti., p. Oi, note {q), 

(l) Young V. Rankin. ]i 934 ; C. 499 ; ;i 934 'j Sc L. T 445. 

(A) .tfills V. Armstrong, The Bernina (1888), 13 App. Cas. i ; Oliver v. Birmingham 
and Midland Motor Omnibus Co., Ltd . [1933; i K. B. 35. 

{ 1 } Vide ante, p. 33. 

(m) Hall V. Hollander (1S25). 4 B. & C. 660. 

(*) Wtiere the child is old enough to be capable of performing acts of service and is 
resident in the father's house, and i.s not engaged to serve some other person exclusively, 
the father will be held to have a good cause of action to recover for services which the 
child might have rendered to him, although in fact he never exercised the right to those 
services. 

(o) As, far qimmple, where the relationship of principal and agent or master and 
servant exiat% both parties are liable in res{iect of the wrongful act committed by the 
servant or agent. 

(p) Tke Koursk. [1924] P. 140; Brooke v. Bool, [1928] 2 K. B. 578; Amtil v 
Paterson, [1931] A. C. 560. 

iq) Mitchell v. Tarbutt (1794), 5 Term Rep. 649, 
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one or all of the joint wrongdoers liable in an action, but once be had 
obtained judgment against those sued he could not proceed against the 
othere (f). However many joint wrongdoers were sued together only one 
verdict might be given and one sum of damages awarded, which sum the 
injured party might obtain in full from any one of the parties liable (s). 
Joint tortfeasors are to be distinguished from independent tortfeasors where 
separate tortious acts are responsible for the same damage (ss). Such 
independent tortfeasors may be joined as co-defendants in the one action 
where in the opinion of the Court it is convenient [t). 

The position at Common Law was completely altered by the Law Reform 
(Married Women and Tortfeasors) Act, 1935 (n). Where a judgment 
obtained by any person injured as a result of a tort is not satisfied by the 
defendant, it is no longer a bar to an action against any other person who 
would, if sued, have been liable as a joint tortfeasor in respect of the same 
damage (?'). The total sums recoverable under the judgments given 
by way of damages in successive actions in respect of an injury shall not 
exceed in the aggregate the damages awarded by the judgment first given, 
and the plaintiff is not entitled to costs in any of those actions except that 
in which judgment is first given, unless the Court is of opinion that there was 
reasonable ground for bringing the later action (u). 

The old Common Law rule that there could be no contribution between 
joint tortfeasors known as the rule in Merryiteaiher v. Nixan (x) has now 
been abolished by s. 6 (r) (c) of the 1935 Act. By this subsection any tort- 
feasor liable in respect of the damage to the plaintiff may recover contribu- 
tion from any other tortfeasor who is, or would have been, if sued, liable 
whether jointly or otherxvnse, in respect of that damage. An exception is 
created where a co-tortfeasor is entitled to be indemnified by the person 
seeking contribution, so long as the agreement for indemnity' is not for the 
commission of a crime (y). 

The right to claim contribution is extended to all persons responsible for 
the damage, whether joint tortfeasors or no. This is important in running 
douTi actions, because in such cases the defendants are usually not joint 
tortfeasors but arc guilty of separate acts of negligence which have combined 
to cause the same damage. The release of one joint WTongdoer will still, 
howev(‘r, release all the other wrongdoers, and it is therefore important that 
the plaintiff should expressly retain, if he wishes to do so, his right to sue 
other wrongdoers if he enters into an agreement not to sue one particular 
wrongdoer (2). 

In proceedings for contribution, the amount recoverable from any person 
is such as may be found by the Court to be just and equitable having regard 
to the extent of that person’s responsibility for the damage (a). The sub- 
section covers a complete indemnity (6) and also an exemption from liability 
at the other end of the scale. 

The wording of this subsection was followed substantially in s. i (i) of the 
Law Reform (Contributory Negligence) Act, 1945, whose meaning has already 


(r) Bnnsmead v. Harrison (1S72), L. R. 7 C. P. 547. 

(s) Greenlands, Ltd. v. Wilmshurst and London Association for Protection of Trade, 
[1913] 3 K B 507. 

(ss) See note (p), p. 46, ante. (t) Order 16, r. 4, R. S. C. 

(m) 28 Halsbury's Statutes 104. 

(ti) Ibid., s. 6 (i) (o) (28 Halsbury’s Statutes 473). 

(w) Ibid., s. 6 (i) (b). (jr) (1799). 8 Term Rep. 186. 

(y) Ibid., s. 6 (i) (c) and s. 6 (4) (c). 

(^) Duck V. Mayeu, [1892] 2 Q. B. 51 A.L. Smith, L.J., atp. 513 ; Apley Estaie^Co. 
V. DeBernales, [1946] 2 All E. R. 338 ; on appeal, [19473 Ct*- 217 ; [1947] i All E. R. 213 
{a) Ibid., 8. 6 (2). (b) Ryan v. Ftldes, [1938] 3 All E. R. 517. 
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been discussed above with regard to contributory negligence (c). The 
principles on which the Court have acted in interpreting this subsection were 
considered there, and it is not proposed to add anything here save to say that 
the apportionment of damages by the Court (d) is imlike an ordinary ^ding 
of fact and involves an individuAl choice or exercise of discretion on the part 
of the Court ; the finding of the trial judge will therefore not be interfered 
with on appeal, save in very exceptional circumstances, e.g. if the judge has 
misapprehended a vital fact or there is some error of law or fact in his 
judgment (e). 


Ill— P rinciples of Vicarious Liability. 

1. Principal and agent. — In law, as indeed in common sense, no one 
can escape responsibility for a wrongful act, the commission of whidi he has 
ordered or auUiorised or procured, upon the ground that he himself has not 
committed it. The maxim Qui facit per alium facit per se expresses this rule, 
that principal and agent are jointly and severely liable as joint wrongdoers 
for any tort authorised by the former and committed by the latter. 

It has been said that a person who does something on behalf of another 
is, as far as vicarious liability in tort is concerned, cither the servant of that 
other, or an independent contractor (/). In running down cases where 
vicarious liability is alleged, it is normally pleaded that the negligent driver 
of the vehicle was dri\nng as the servant or agent of the defendant. It is 
clear that the defendant would not normally be liable if the driver was 
acting as an independent contractor. Can it be said that in motoring cases 
a driver can be driving on behalf of another so as to fix liability on that 
other for his acts of negligence, and yet not be his sr'rvant, as defined below ? 
In a small number of cases (g), it has been held that such a situation may 
arise, where the driver of the vehicle was requested to use the car, and was 
driving on another's behalf and not for his own purposes. 

2 . Partners. — By the Partnership Act, 1890 (A), and at Common Law 
partners are jointl}’ and severally liable for each other’s torts committed " in 
the ordinart’ course of the business of the firm.” The negligent driving of 
one partner while on the business of the firm will therefore impose vicarious 
liability on all other partners (i). 

One tort is expressly excepted from this rule, that of fraudulent mis- 
representation as to the character and solvency of any person, unless the 
representation is in writing and signed by all the partners (A). 

3. Master and servant. — The first and most obvious category of cases 
to which the principle of vicarious liability applies is where the relationship 


(£) jlnle, p. 27. 

(rf) Note that apportiooinent is the duty of the judge, not of the jury. The jury, 
therefore, has first to find whether either or ail defendants are liable, before apportion- 
ment may take place. 

(e) British Fame (Oumers) v. MacGregor {Owners), The MacGregor, [1943J A. C. 197 ; 
[•9431 r All E. R. 33; Kttano Maru S.S. v. Otranto S.S., [1931] A. C. 194- 
(/) Salmond, loth Edn.. p. 83. 

(g) Parher v. Miller (1926), 42 T. L. R. 408 ; Thompson v. Reynolds, [1929] N, 131; 
Samson v. AiUhisem. [1912] A, C. 844; Smith v. Moss, [J940J 1 K. B. 424 ; [1940] 
I All £. R. 469 ; Hewitt v. Bonvin, [1940] i K. B. 188 ; Eggtnton v. Reader, [1936] 
I All E. R. 7. 

(h) Sectiofu 10, 12 (12 Halabury's Statutes 534). 

(i) Jenkins v. Deane (1933). 103 L. J. K. B. 250. 

(*) Sutnte of Frauds Amendment Act, 1828, s. 6 (3 Halsbury’s Sututes 584) 1 
Banbury v. Bank oj Montreal, [1918] A. C. 626 ; Swift v. Jewsbury (1874), L. R. 9 Q. J 3 . 
301. 
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of master and servant exists between the person committing the wrongful 
act, til® tortfeasor, and he who has ordered or authorised him, in fact or in 
implication of law, to commit it. Whether or not the relationship of master 
and servant exists between these persons is a question pmely of fact in any 
given case (!) (with the exception ingrafted by statute in the case of the 
owners and drivers of hackney carriages (wi)). The relationship does not 
depend upon the receipt of pay by the servant {«), nor does it depend upon the 
length or character of his service (0) ; it depends purely upon the question 
as to whether or not at the time of the wrongful act concerned the one had 
the right to control the actions of the other, both as to what he was to do and 
as to the way in which he was to do it (/>). Whether or not actual control 
was exercised is strictly irrelevant (q), the question is one which depends upon 
the right to control (r). This question often arises in connection with the 
loan of a vehicle to a servant or a friend. The former case is considered 
below. In the case of a friend, if the vehicle is loaned to the friend for the 
friend’s purposes, then no relation of master and servant arises. If, on the 
other hand, the vehicle is loaned to the friend for the owner’s purposes, then 
the relation of master and servant arises. Where, however, the owner him- 
self goes in the vehicle with the friend, then a very strong presumption arises 
that the friend was acting as the owner's servant or agent, because it is 
presumed that the owner, being in the car, had the right to control the 
driving of it. 

Once it is established that the relationship of master and servant exists 
between two persons, in accordance with the test laid down above, then the 
responsibility of the master for his serv'ant’s wrongful acts arises. This 
responsibility is not limited to wrongful acts which the master has expressly 
authorised, but, for obvious reasons, extends to make the master liable 
in respect of unauthorised, or even prohibited (s), modes of doing authorised 
acts where these result in liability to other persons, and even though the 
servants’ actions be criminal (t). The question frequently arises as to 
whether a master is liable when his servant makes an unauthorised use of 
the master’s property. In such a case, if the property, e.g. a car, is being 
used for the servant’s own purposes, then the master is not liable for the 
negligent use of that property. If, however, the servant is making an vm- 
authorised use of the master’s property for the master’s own purposes, or if 
such use is merely incidental to an authorised use of the p^OJ>ertJ^ then the 


(/) Quarman v. Burnett (1840), 6 M & \V. 499 ; Pratt v. Patrick, [19^4! J K. B. 48S ; 
Hewitt V. Bonvin, [1940] i K. B. 188. per MacKinnon, L.J. 

(m) London Hackney Carriages Act. 1843 (19 Halsbury’s Statutes 125) ; also in the 
case of carriers and stevedores and their servants ; see Carriage of Goods by Sea Act, 
1924 (18 Halsbury’s Statutes 813). 

(») Degg V. Midland Bail. Co. (1857), i H. & N. 773 , Pratt v. Patrick {supra). 

(o) Donovan v. Laing, li'harton and Down Construction Syndicate, [1893J i Q. B. 
629. 

(p) Performing Right Society v. Mitchell and Booker {Palais de Danse), Ltd., [1924] 
I K. B. 762. 

{q) Parker w. Miller {igit), 42 T. L. R. 408 ; Reichardt v. Shard (1914). 3» T. L. R. 24. 

(r) Donovan v. Laing, Wharton and Down Construction Syndicate, [1893] i Q. B. 629 ; 
Bull {A. H.) &■ Co. V. West African Shipping Co., [1927] A. C. 686 ; Higbid v. Hammett 
{^. C.), Ltd. (1932). 49 T. L, R. 104. See also Pratt v. Patrick, [1924] i K B. 488 ; 
Britt v. Galmoye and Nevill (1928), 44 T. L. R. 294 ; Barnard v. Sully (1931), 47 T. L. R. 
557 ; Hewitt v. Bonvin, [1940] 1 K. B. 188 ; Passmore v. Vulcan Boiler and General 
Insurance Co., Ltd. (1936), 154 L. T. 258. 

(s) Limpus V. London General Omnibus Co. (1862), i H. & C. 526 ; Beard v. London 
General Omnibus Co., [1900] 2 Q. B. 530, cf. Ricketts v. Tilling {Thos.). Ltd., [1915] t. 
K. B. 644 ; Jefferson v. Derbyshire Farmers, Ltd., [1921] 2 K. B. 281. 

{<) Baruiick v. English JoitU Stock Bank {1867), L, R. 2 Exch. 259 ; Llt^d v. Grace, 
Smith S’ Co., [1912] A. C. 716. 

L.M.I. 
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master will be liable (m). The master is only exempt if the servant was 
engaged exclusively on his own business. Where property is bailed to an 
employer, and during a frolic of the servant, for his own purposes, the 
property is destroyed, the employer may be liable to the bailor (v). Though 
if an accident had occurred causing damage to a third party during that 
servant's unauthorised jaunt, the emploj'er would not, it is submitted, have 
been found liable. As regards thefts by servants, if the property stolen was 
entrusted to the ser\'ant, and put in his care, then the employer will be 
liable if the servant steals the propertj'. If the property is stolen by a 
servant to whom the property had not been entrusted, tlie master will not 
be liable unless he himself was negligent in selecting that serv’ant or unless 
the servant to whom the property was entrusted by his negligence induced 
the theft {w). 

The acts of the servant for which the master is thus liable must have been 
committed within the course of that servant's employment. It is within 
the course of employment if it is cither a wTongful act authorised by the 
master or a WTongful and unauthorised mode of doing some act authorised 
by the master. Thus in Beard v. London General Omnibus Co. {x) the 
conductor of an omnibus decided himself to turn the vehicle round at the 
end of a journey, and in doing so collided with another vehicle. The com- 
pany was held not liable. But in Rtckelts v. Thos. Tilling, Ltd. (y) the 
company was held liable for the negligence of the driver of one of the com- 
pany's omnibuses in wrongly allowing another jx'rson to drive the vehicle, 
whereby a collision resulted. The liabilit\' of the master for the conse- 
quences of his servant's acts, even though they have Ixen e.xpressly pro- 
hibited, rests on this, that if the seivant was acting within the scojx? of 
his emplo\Tncnt— and the prohibition is relevant in determining the limits 
of his cmploNTncnt — then the master is still liable for the wrongful mode 
in which that servant carries out his duties. Thus in Canadian Pacific 
Rail. Co. v. Lockhart (?) the emploj'ers were held liable when their servant 
in spite of an express order not to use uninsured motor cars drove his own 
uninsured car whilst on a journey which came within the .scope of his 
employment. 

It is not to be tliought that every time someone engages another to do 
something for him the relationship of master and servant with its full legal 
consequences arises. The question of the right of control in its full signifi- 
cance is vital. Where an employer sends his servant to work for another, 
it is a question of fact depending on the arrangement made Ix'tween the two 
employers, and again, the degree of control exercised by each, whether that 
seiwant becomes the servant of the temjwrary employer, or remains the 
serv’ant of the general employer. In Sorthern Ireland Road Transport Board 
V. Century Insurance Co. {a) the agreement b<;twcen the employers was held 
to be one for the tran.sfcrenc.e of services, and not a transfer of servants, 
while in McFarlane v. Coggins and Griffiths (b). in which a crane driver was 

(u) Cl. Mtlchell V. Croisweller (if'53). 13 C. B. 237, with Storey v Athlon (18O9), 
L. R. 4 Q. B. 478 : Irtotn v Waterloo Taxicab Co , Ltd., [1912] 3 K li 388 ; Leggott 
{G. W.) iy Son V, Xormanion (C, //.) <&• Son (1928), 98 J. K. B. 145 , Sandenon v. 
CoUiHS, {1904] 1 K. B. 628. 

(f) Aitekison v. Page Motor.t, Ltd. (i935). iSt I-. T. 128 

(») Chttkire-v. BatUy.{ic)oy\ i K. B 237; Abraham \. Bullock (irroj), 86 L. T, 796; 
Boniex KntUttig Works, LM. v. S/. John's Oarage, [i983j ? All K, K. (>9o. 

(») [1900] 2 Q. B. 530. (>■) fi9«5l ' K- B fM4- 

(*) [1942] A. C. 591 ; [1942] 2 All E. R. 464 ; See also McKean v. Raynor Brothers, 
Ltd. {XoUingham), [1942] 2 AU E. R. 650. 

(4) (1942), 72 LI. L. R. 1 19 

(b) (1946). 79 LI. L. R. 569. See Mersey Docks and Harbour Board v, Coggins and 
Griffiths [Liverpool). Ltd., [1947] A. C. 1 ; [194^] * All E. R. 345. 
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lent, the test was said to be whether authority was delegated by the habitual 
employer to direct the manner in which the machine was operated. 

4. Independent contractors. — There is, in general, no liability resting 
on the employer for the negligent acts of an independent contractor. There 
are, however, certain cases in which the employer will be held liable on the 
ground that he himself has broken his duty. There are three classes of such 
cases. First, when the independent contractor is authorised by the employer 
to carry out an illegal act ; the liability of the employer arises in such cases 
from the ordinary principles of vicarious liability of the principal for the acts 
of his agent, and the authorisation may be precedent or the act may be sub- 
sequently ratified by the employer. Secondly, the employer is liable where 
he negligently chooses an independent contractor who is not properly 
qualified to carry out the work entrusted to him ; a duty of care rests upon 
the employer to see that the work is properly executed, and he may not 
delegate this duty except with due care (c). Thirdly, there are certain 
duties resting on an employer to a person or classes of persons, and he may 
not evade liability for a breach of that duty by delegating the performance 
of that duty to someone else. These non-delegable duties arise in the follow- 
ing circumstances ; 

(i) Cases of absolute liability. — Where the act which the contractor is 
employed to do is one which the employer does at his peril, that is to say, 
where the absence of negligence is no defence to the harmful consequences of 
that act, it is no defence to claim that the damage was the result of the 
collateral negligence of the contractor. Such absolute statutory duties 
exist, for instance, under the Factory .Acts, to supply proper safeguards to 
dangerous machinery'. So also the escape of dangerous things under the 
nile in Rylands v. Fletcher (d) imfKi.ses liability on the employer, even though 
the contractor was direct!}- resjxinsiblc by his negligence for allowing that 
escape. 

(ii) \^■here, too, the employer undertakes a specially ha2ardous act, 
using material or machinery which is in itself dangerous to others, he may 
not delegate the responsibility for avoiding damage to others by delegating 
its use to others, however proju-rly chosen. The employer has not merely 
a duty to take care, but an inescapable duty to see that care is taken (c). 

(iii) Lastly, the creation of dangers in a highway may not be delegated 
to an independent contractor except on the terms that the employer warrants 
the public against the negligence of the contractor. In Penny v. Wimbledon 
U rhan C oiincil (/) a heap of soil was negligently left by the contractor on the 
highway unlightcd and unprotected. In I'arry v. Ashton (g) there was a 
failure of a contractor to repair a lamp suspended over a street. In Hardaker 
V. Idle District Council [It) there was a failure to support a gaspipe when a 
sewer was under construction beneath the highway. In Gray v. Pullen (f) 
a householder employed a contractor to cut a trench in a road, whereby sub- 
sidence occurred. 

This line of cases deals only with alterations to the structure of the road- 
way whereby unusual danger is caused to members of the public using the 
road. Where a normal use is made of the highway, no such vicarious liability 


(c) Robinson v. Beaconsfield Rural Council, [1911] 2 Ch. i88. 

(d) (1868), L. R, 3 H. L. 330. 

(c) Honeywill and Stein v. Larkin Brothers (London’s Commercial Photographers), 
Ltd., [1934I ' tC. B. loi ; Brooke v, Bool, [19^8] 2 K. B. 578, at p. 587, 
if) [>899] 2 Q- B. 72. 

( g ) (^876), I Q. B. D. 314. 

(h) [i8g6] I Q. B. 335. 

(i) (1864), 5 B. & S. 970. 
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arises. Thus a taxi driver whom I employ is not my servant, and he is 
responsible alone for the consequences of his negligent driving (A). 

IV. — Effect of Death upon a Cause of Action. 

1. Death of a party to ^ action. — Before the Law Reform (Mis- 
cellaneous Provisions) Act. 1934. {!) came into effect, the Common Law rule 
was that on the death of either party to an action, the action abated and 
could not be continued or recommenced by or against the representatives of 
the deceased. This rule, which was conveniently expressed in the maxim 
Actio personalis moritur cum persona, was subject to wide exceptions. It did 
not apply to contracts (m) and rights of action for their breach, with the 
limited exception of promises to marry and contracts for personal service. 
So that the maxim was confined whoDy to actions in tort, and even in this 
respect it was limited in its application. 

No executor or administrator could sue or be sued for any tortious act 
committed by or against the deceased during his lifetime {»). An action in 
tort must have been begun during the joint lives of the injured person and 
the wrongdoer. If after such an action had been begun either party died, 
the action came to an end and could not be continued or recommenced by 
or against the representativ'es of the deceased. There were a number of 
statutory e.xceptions to the operation of this principle which had thus been 
cut down in practice to apply only to actions for unliquidated damages 
such as are, generally, actions for personal injuries, fraud, defamation or 
trespass (0). 

The exceptions were of three types : 

(i) The principle did not apply to torts involving the wrongful 
appropriation or acquisition by one man of property belonging to 
another. Executors might sue and be sued for the value of such 
property whether or not the property or its proceeds could be traced 
at Ae time when the action was brought (/>). 

(fl) The principle did not apply to actions against executors and 
administrators for injuries committed by the deceased within six 
months of his deatli in respect of the plaintiff’s real and personal 
property (g). 

(iii) The principle did not apply to actions by executors for injury 
done to the real estate of the deceased within six montlis before his 
death, or to his personal estate done at any time (r). 

The latter exception did not apply to pecuniary loss which was merely 
consequential upon a wrongful act whereby injury was sustained to the 


(Jt) Quarman v. Burnett (1840), 6 M. & W. 499. 

(/) 27 Halsbury's Statutes 220. ' 

(*«) Jackion V. Watson &■ Sons, (1909] 2 K. B. 193. But the damages recoverable 
in such an action would not extend to damages for pain and sufifcring, or for loss of 
support, and the action could only be brought by the personal representatives of the 
party to the contract, not by his dependants. 

(«) Finlay V. CJtimey ft 8 SS), 20 Q. B. D. 494 ; Phillips v.Hom/rayliHSj), 24 Ch. D. 439. 

(o) Damwes are termed unliquidated when they have not be^ assessed, calculate 
or agreed beferehand by the parties to the action or by statute (lo Halsbury's Laws, 
2nd Edn. 85. 133-9)- 

ip) Phillips V. Homfray (1883), 24 Ch. D. 439. 

[q) Administration of Estates Act, 1923, s. 26 (3) (8 Habbury’s Statutes 319), re- 
enacting the Civil Procedure Act, 1833, s. 2 (8 Halsbury’s Statutes 283). 

(r) Adoiinistration of Estates Act. 1925. s. 26 (2) (8 Halsbury's Statutes 318), as to 
real estate ; Und., s. 26 (i), re-enacting tte provisions of statutes of 1330 (4 ^w. 3, 
c. 7) and 1351-2 (25 Edw. 3, Stat. 3, c. 5), as to personal estate. 
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deceased’s {>erson or reputation (s). Thus the representatives of a man 
killed by the negligent driving of a third party could not take advantage 
of the exception in order to sue for pecuniary loss entailed by reason of 
having to pay doctor’s bills, etc. (/). From the above exceptions it will 
be seen that while the maxim actio personalis moritur cum persona had no 
application in cases of contract, its application in cases of tort was limited 
to claims based upon acts causing bodily injury or damage to reputation. 

Now by s. I (i) of the Law Reform (Miscellaneous Provisions) Act, 1934, 
all causes of action vested in a person at the date of his death survive for the 
benefit of his estate. Any cause of action subsisting against him, even if he 
is a bankrupt, at the time of his death survives against his estate if either it 
arose not more than six months before his death (tt), or if proceedings in resjject 
of it had been commenced against him before his death. The old Common 
Law rule that torts consisting in the wrongful appropriation by the deceased 
of property belonging to another survive as before, and the limitations as to 
the time of commencement of the action laid down by s. i (i) of the 1934 
Act do not apply. This section of the 1934 Act, on the other hand, expressly 
excepts from the general rule that torts now survive against or for a deceased 
person’s estate the torts of defamation, seduction, inducing one spouse to 
leave the other, and claims in the Divorce Division for damages on the 
ground of adultery’. 

The benefit of this change effected by s. i is however severely limited in 
its effect by the express preservation of the Common Law rule next con- 
sidered, that the death of a person cannot be complained of, as a ground for 
damages, in a civil court. To all intents, where in a motor accident the 
death immediately follows the collision, the only claim surviving is that for 
loss of expectation of life. 

Secondly, by s. i (2) (c) of the 1934 Act, the damages recoverable, where 
the death was caused by the tortious act which gave rise to the cause of 
action, are assessed without reference to any loss or gain to the estate con- 
sequent on the death. Thus, if the death is that of a person entitled to 
an annuity, the loss of that annuity must be disregarded in assessing the 
damages. Earnings also that the deceased might have acquired had he 
remained alive cannot be taken in account («), and insurance monies payable 
on the death must also be e.xcluded. 

2. Actions based on death. — “ The death of a human being cannot be 
made the subject matter of an action, but the shortening of his hfe may be 
a ground of damages ” (u). 

As has already been stated, this principle had no application to breaches 
of contract resulting in death so as to prevent a claim for pecuniary loss 
thereby occasioned (le'). Thus, for example, the personal representatives 

(.?) Hatchard v. Migc (1887), 18 y. B. t). 771. 

(/) Pulling V. Great Eastern Rail. Co. (i88z). 9 Q. B. D, no. But aliter in cases 
where the personal representatives of the deceased base their claim on contract (Brad- 
shaw V. Lancashire and Yorkshire Rail. Co. (1875). L. R. 10 C. P. 189). In a fatal motor 
car accident a negligent defendant, although he cannot be sued at Common Law for 
damages in respect of the death of his victim, can be sued for damages which have been 
sustained by the victim’s motor car in the same accident, and for medical expenses. 
In this case proceedings must be commenced not later than six months after representa- 
tion has been taken out. 

(U) In such a case proceedings must be begun not later than six months after repre- 
sentation has been taken out. See s. i (3) (6) of the 1934 Act. 

(u) Benham v. Gambling, [1941] A. C. 157, at p. 167 ; [194:] i All E. R. 7, at p. 10. 

(t-) See Flint v. Lovell. [1935] i K. B. 354, and Rose v. Ford, [1937] A. C. 826 ; [1937] 
3 AU E. R. 359. 

(w) Bradshaw v. Lancashire and Yorkshire Rail. Co. (supra) ; Jackson v. Watson &- 
Sons, [1909] 2 K. B. 193. But in this case the damages are limited to the pecuniary loss 
which has been sustained by the death ; general damages for pain and suffering cannot 
be recovered. Nor might funeral expenses. 
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of a passenger who was fatally injured by the negligence of a defendant 
under contract to carry him with care and in safety, might and may still 
claim dcimages for breach of contract in respect of the fatal injury [ww^. In 
cases of wrongful acts which were not at the same time breaches of contract, 
the principle operated so as to, prevent death from forming the subject 
matter of an action {x). This effect has been derogated from considerably 
by statute. Lord Campbell’s Act (y) enabled the representatives or 
dependants of a deceased person whose death has been brought about by 
the wrongful act of another to sue him for damages to compensate them for 
such pecuniary loss as has been sustained by reason of tliat death. Claims 
under Lord Campbell’s Act were and still are subject to certain limitations 
both as to the time within which they should be brought, as to those 
dependants who are entitled to bring them, and as to the t3T5e of loss which 
may be recovered (z). A claim under I..ord Campbell’s Act is dependent for 
its validity up>on the deceased person himself being entitled to claim in the 
same circumstances had he lived {a). The .'Vet has made substantial inroads 
into the Common Law, 3 et the Common Law rule quoted above remains ; 
furthermore, no claim could be made under Lord Campbell’s ,\ct against the 
persona] representatives of a negligent defendant who died in or after the 
accident and before judgment. 

Except for certain enlargements of claims under the Fatal .Accidents 
Act, the Law Reform (Miscellaneous Provision.s) Act, 1934, did not alter the 
second branch of this maxim. 

The Fatal Accidents -Acts (1S46-1908) do not apply in Scotland. The 
Common Law of that countr\’, together with the Law Reform (Miscellaneous 
Provisions) (Scotland) .Act, 1940, gives a right of action to certain cla.sses of 
the deceased f)erson’s relatives. They can reco%-er for loss of su]>port and 
also a sum by way of solatium for their wounded feelings. If a person com- 
mences an action but dies before obtaining judgment, his executors may 
continue the action for the benefit of his estate, claiming (i) loss to the 
estate, including medical and other expenses. (2) for his suffering. (3) for the 
shortening of his life. The former type of action is precluded by the coni- 


(uti/l Sec note (tt i, p. 53 . ante. 

{x) Baker v Bolton (i.SoS), i Camp 403 : Osborn v. Gillett (1873), 1 .. R. 8 Kxch. 88 . 
Clark V. London General Omnibus Co , Ltd.. ^i9o'>, 2 K. B. (148 , Admiralty Coinrs. v. . 8 . 5 . 
Amerika, [1917] A. C. 38. 

(y) Fatal Accidents .\ct, 1S46 ( 14 HaUbury'-s Statutes 335), a.s amended by the F'atal 
Accidents .-Xct, 1864 (12 Hatsbury's Statutes 337). and by llie Fatal Accidents (iJamages) 
Act, 1908 (12 Halsbury's Statutes 340). 

Ir) Damages are limited to actual los,<i or loss of .a reasonable expectation of pecuniary 
benefit by reason of the death. .Medical expenses must lie excluded. .Vjjainst the loss 
must be set off any benefit.s, other than those arising under policies of insurance, wluch 
have accrued from the dc,ath to the persons suing. Dcjxmdent relations entitled to sue 
are husband, wife, children (including posthumous children), grandchildren, step- 
children, father, mother. ste[>-parents and grandparents. Illegitimate and adopted 
children are deemed to be children under this Act by s. 2 (i) and (2) of the Law Reform 
(Miscellaneous f’rovisions) .Act, 1934. .Action must be brought wiUnn 12 months of 
the death bv the executor or administrator of the deceased on behalf of the relatives. 
By the Law Reform Act, 1934. s. 2 (3; funeral ex|x*nscs rnaj' now be awarded under the 
Fatal Accidents Acts if the e.xpenses have been incurred by the dependent relatives. 

(a) Read v. Great Eastern Rail Co. (1868), L. R, 3 Q. B. 355 : British Columbia 
Electric Rail Co., Ltd. v, Gentile, ! 1914] .A. C. 1034 ; Venn v. Tedesco, 1 1920) 2 K. B. 227 ; 
Vincent v. Southern Rail. Co., f 1927; A. C 430. While the dependants' claim is dependent 
upon the deceased himself bad he lived having a claim, their claim is nevertheless 
different in character from his. This has the curious consequence that whereas the 
deceased can bar his dependants' right to claim by accepting money in full satisfaction 
daring his hfc, yet if he only agrees to limit the amount of his liability or makes some 
smUar agreement then the dependants are unaffected (A/unan v. Southern Rail. Co., 

[1924] > K B *23)- 
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mencement of the latter. Note also that in Scotland there is no claim for 
loss of services available to husband, parent or employer. 

3. Claims for loss of services. — ^An action in tort lies at Common Law 
at the suit of the master against one who has deprived him of the services 
of his servant by causing him bodily harm {b), or at the suit of a husband 
who has lost the consortium of his wife. The service of the .servant may be 
cither contractual, de facto or constructive, and in the case of the first two 
can be claimed for under the ordinary head of special damage. Constructive 
service of a child to its parent is presumed where the child is old enough to 
perform such acts, and is living at home or in such a relationship to the 
parent that such services can be assumed to be the normal consequence. It 
is unnecessary that in fact, in this last case, services are rendered, and indeed 
money payment for any services that are rendered is not essential. General 
damages are recoverable if the parent is deprived of such constructive 
service. In practice, claims for loss of service are normally claimed by way 
of special damage, and this is also true of claims for loss of the consortium of a 
wife. 

Where a wife is prevented by injury’ arising from an accident caused by 
negligence from performing the normal housekeeping duties for her husband, 
he is entitled to sue in his own name for such loss of .service, and if he is com- 
pelled to expend money in obtaining a temporary’ housekeeper to conduct 
his household, he may claim such expense by way of special damage. 

Where, however, the servant is killed by the accident, the master or 
parent or husband could only claim at Common Law for the loss of services 
or consortium which occurred between the time of the accident and the date 
of the death (c). The death of the servant or wife, even though in such a 
case it permanently deprived the master or spouse of such services, could 
not be made a matter of complaint. It will be remembered (if) that this 
rule did not operate in breaches of contract, and where the accident gave rise 
to injuries which could form the ba.sis of a claim for breach of contract, the 
death of the person injured was a substantial factor in the claim for 
damages (e). The Law Revision Committee in 1934 recommended the 
abolition of this anomalous distinction, but the resulting Act of 1934 (/) did 
not carry out this recommendation. Unless, therefore, the parent or spouse 
affected by the loss of services resulting from an injury has a claim under the 
Fatal Accident Acts as a dependant (g). the personal claim of that master 
or parent or spouse is still extinguished by’ the death. 

4. Measure of damages where deceased is killed as result of an 

accident. 

The quantum of damages likely to be recovered under the various heads 
of damage, where death results from a motor accident, comes now to be 
considered. 

(i) Under the Fatal Accidents Act, 1846. — Damages for pecuniary loss to 
a dependant. Under this Act the dependant's claim is limited to certain 
specified heads. Damages are limited to actual loss or loss of a reasonable 
expectation of pecuniary benefit by reason of the death. Against the loss 
must be set off any benefits other than those arising under policies of 

(h) Bradford Corporation v. Webster, [1020] 2 K B. 135. : AU.-Gen. v. Valle-Jones. 
[1935] 2 K. B. 209 ; Mankin v. Scala Theodrome Co., Ltd., [1947] K. B. 257 ; [1946] 

2 All E. K. 614. Note that there is no such claim for loss of service in Scotland. 

(r) Baker v. Bolton (1808), 1 Camp. 493 ) Admiralty Comrs. v. S.S. Amerika, [1917] 
A. C. 38. 

(d) Ante, p. 52. (e) Jackson v. Wat.son <S- Sons, [1909] 2 K. B. 193. 

(/) Law Reform (Miscellaneous Provisions) Act, 1934 (^7 Halsbury’s Statutes 220). 

(/) Ante, p. 54. 
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insurance (A) which have accrued from the death to the persons suing. By 
a later Act in the sraies, widow’s penaon, additional allowance and orphan’s 
pension payable under the 1929 Act (») are not to be taken into account, 
and by s. 2 (5) of the Law Reform (Personal Injuries) Act, 1948, any right 
to benefit under the National Insurance Acts, 1946, is to be disregarded. 
The calculation of the award is a hard matter of pounds, shillings and pence, 
subject to the element of reasonable future probabilities. The starting 
point is the amoimt of wages which the deceased was earning, the ascertain- 
ment of which may to a certain extent depend upon the regularity of his 
employment. Then there is the estimate of how much was required or 
expended for his own personal and living expenses. The balance will give 
a datum or basic figure which will gener^ly be turned into a lump sum by 
taking a certain number of years' purchase. That sum, however, has to be 
taxed down by having due regard to uncertainties, for instance, that a widow 
might have again married and thus ceased to be dependent, and other like 
matters of speculation and doubt (A). The facts in Davies’ Case (A), to give 
a typical example, were these : Davies, the deceased, aged 23, earned 
£2 2s. 4^., of which he kept 5s. each week for himself. £110 is. 4^/. was there- 
fore expended per annum on his family. His widow, aged 21, was awarded 
£5 (plus £700 under the Law Reform .\ct, 1934) ; his daughter, aged 2. was 
awarded £100 ; and his son, aged 6 months, £150. In the same case, the 
deceased Williams, aged 42, earned £3 15.S. ^d. per week, of which he kept 
2S. 6 d. £196 IS. 8 il. therefore went to the family every year. His widow, 

aged 43, was awarded £500 by the House of Lords (plus £250 under the Law 
Reform Act, 1934) ; his daughter, aged 13, was awarded £50 ; his daughter, 
aged 10, £75 ; and his son, aged 7, £100. 

Again, where the deceased, aged 57. earned £1,000 a year, his widow 
was granted £2,225 (0- 

Although insurance monies payable on death and certain types of 
widows’ and orphans’ pensions are not considered in assessing the financial 
loss to the dependants, war pensions and other normal tyj^es of pension have 
to be taken into account. 

Thus, a pension from a Police Pension fund and a gratuity from a Police 
Charitable fund payable on the death of a policeman pro tatiio reduce the 
damages payable to his widow and children under Fatal Accident .'\cts (m). 
The reasonable prospect of the award of a war pension has also to be con- 
sidered («). In so far as the amount of a war pension varies according to 
the amount of damages awarded, the Court will take into account the 
practice of the Ministrj’ of Pensions in this respect. Before the passing of 
the Law Reform (Personal Injuries) Act, 1948, the practice has been not 
entirely to withhold the pension or gratuity, but to reduce it. Broadly, 
the practice has been to reduce the pension b}' £50 or by the annuity value 
of 90 per cent (in death claims) of the lump sum that may have been awarded 
in the civil courts by way of d^ages. After July 5. 1948. the same practice 
will be continued, save that for widows over 40, or with children, the pension 
will not be reduced to below 30s. a week, and for other persons 20s. Children 

(A) Fatal Accidenta (Damages) Act, iqo8 (12 Halsbury's Statutes 340). 

(j) Widows', Orphans' and Old Age Contributory Pension Act. it)20, s. 22 (20 llals- 
bury's Statutes 646) ; overruling the effect of Carling v. Lebbon, [1927] 2 K. B. 108. 

[h) Davies v. Powell Duffryn AssociaUd Collieries, Ltd. (No. 2), [1942] A. C. 6ot ; 
[1942] I AB E. R. 657. 

(l) Lory V. Crtat Western Rail Co., [1942] 1 All E. R. 230. See also Hall v. Wilson, 
[1939] 4 All E R- 85 

(m) Lory v, Great Western Rail. Co.. (1942] f All E. R. 230. 

(«) Johnson V. Hill, [1945} 2 All E. R. 272. In this case the widow, mother of four 
yoong children of a lea^ng aircraftman in the R.A.F., aged 39. earning in civil life £6 
per week was awarded £3,250, reduced to £2,750 in view of the probability of the grant 
of a pension. 
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will retain £1^0 of the damages and a minimum j)ension of ys. 6 d. a week. 
Civil damages will be retained in full by the widow, and in the computation 
of them no regard will be had by the courts to any income already received 
by way of war pension («n). 

(ii) Under the Law Reform [Miscellaneous Provisions) Act, 1934 (o). — 
The object of this statute, as Lord Russell said, is to put a person who has 
by his negligence caused damage to someone who has subsequently died in 
the same position as regards liability as he would have been in, if the injured 
person had sued and recovered judgment while stiU alive [p). The heads 
of damage under which the injured person could have recovered if he had 
not died, are for general damages, pain and suffering, loss of exjjectation of 
life, and. by way of special damages, loss of wages or earnings, pecuniary 
damage and medical and other expenses consequent on the injury. In the 
event of death, the special damage is calculated only, owing to the preserva- 
tion of the rule in Baker v. Bolton (q), between the date of the injury and the 
date of the death. For pain and suffering the damages awarded wiU depend, 
of course, on the length of time between receipt of the injuries and the death, 
the magnitude and nature and effect of the injuries, and the capacity of the 
injured person during that period to suffer pain. In Rose v. Ford (p), where 
a girl of iqj died four days after the accident, and suffered the amputation 
of a leg after two days, being in a coma for most of the time, the pain and 
suffering was assessed at £20 for the four days, and £2 nominal damages 
for the two days’ loss of the leg. The quantum to be awarded under the 
head of loss of expectation of life has given rise to many conflicting dicta. 
In Flint v. Lovell (r). which was considered in Rose v. Ford (/>), it was held 
that the judge in considering the quantum to be awarded under this head 
should assess the damages on the basis of the fact itself of the shortening of 
the deceased's expectation of life. The mental disquiet caused by the 
consciousness that life was shortened can be considered under the heading 
of pain and suffering or under a separate head of mental suffering (s). In 
Rose V. Ford [t) the dead girl was awarded £1,000 by the Court of Appeal, 
and this amount was not contested in the House of Lords. Lord Roche (m) 
did give a warning that the sums awarded under this head might result in 
the inflation of damages in undeserving cases, and Lord ^^'RIGHT (v) felt that 
juries should award what was fair and moderate by common .sense standards, 
in view of all the uncertainties and contingencies of human life. Special cases 
might occur, such as that of an infant or an imbecile or an incurable invalid 
or a person involved in hopeless difficulties. 

This sum of £1,000 was taken as the standard for the next few years [w), 
until the House of Lords came to consider the sum of £1.200 awarded to an 
infant of 2 J in Benham v. Gambling (x). The trial judge in this case had had 
placed before him the tables of expectation of life prepared by the Registrar- 
General, but had properly paid little attention to them. Lord Simon 


(mm) Per the Attorney-General m the House of Commons. May z 8 , 1048- It was 
added that the practice to be pursued in the future, after the passing of the Law Reform 
(Personal Injurie,s) Act. 1048. would require careful consideration by the Minister of 
Pensions and the National Advisory Committee. See also post, p. 66. On June 22. 
1948, the Mini.ster of Pensions confirmed that in general the same practice would be 
observed after July 5, 1948. 

(0) 27 Halsbury’s Statutes 220. 

(p) In Rose v. Ford, [1937] A. C. 826 ; [1937] 3 E. R. 359. 

^^) (t8o8. I Camp. 493. (r) [i935] i K- B. 354. 

(s) Roach V. Yales, [1938] i K. B. 2.56 ; [1937] 3 All E. R. 442. 

(<) [1937] A. C. 826 , [1937] 3 All E. R. 359- 

(«) Ibid., at p. 860. (e) Ibid., at p. 850. 

(w) a. £s,ooo to a child of three in Bailey v. Howard, [1939] i K. B. 453 ; [1938] 4 
AU E. R. 827. 

(») [1941] A. C. 157 : [1941] I All E. R. 7. 
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reviewed the various amounts assessed by the Lord Justices in the Court of 
Appeal and finally awarded £200. The consideration to be taken into 
account was not the prospect of length of days, but the prospect of a pre- 
dominantly happy life. Arithmetic^ calculations were to be avoided, and 
only the loss of a measure of prospective happiness was to be considered. 
The Court was to be satisfied that the circumstances of the individual life 
were calculated to lead, on balance, to a positive measure of happiness of 
which the victim had been deprived by the defendant's negligence. The 
character and habits of the individual were therefore to be considered. No 
regard should be had to financial los.ses or gains during the period of which 
the v’ictim has been deprived. The damages were in respect of loss of life, 
not of loss of future pecuniary pros}iects. In the case of a very young child 
there was necessarily so much uncertainty about the child's future that no 
confident estimate of prospective happiness could be made. In such a case 
the damages under this head must be reduced to quite a small sum. Finally, 
as Goddard, L. J. (as he then was). had pointed out in the Court of Appeal (y), 
the compensation was not being given to the person who was injured at all, 
for the person who was injured was dead. Damages which would be proper 
for a disabling injur}' might well be much greater than for deprivation of 
life. In the circumstances, veiy moderate figures should be chosen. Lord 
Simon expressed the hope that in future, as a result of this case, a lower 
standard of measurement might be set than had hitherto jirevailed for what 
was in fact incapable of being measured in coin of the realm with any 
approach to real accuracy. Since this ca.se was derided in 1041, the amounts 
awarded under this head seem to vary from a maximum of £500 to a mini- 
mum of £50, the larger sums being awarded to persons established in life 
with every prospect of good health and hajipine.ss, while the lower sums go 
to the very young and the ver>’ old. 

(iii) Duplication of da^nages under the Fatal Accidents Acts and the Law 
Reform (Miscellaneous Provisions) Act, 1034. — It was thought when the 1034 
Act was pas-sed that if damages for loss of expectation of life were awarded 
to the administrator of the estate of a deceased person, killed as the result of 
negligent driving, there might be a risk of duplication of damages, because 
the Act of 1934 by s. i (5) provides that the rights conferred by the Acts 
shall be in addition to and not in derogation of rights conferred on dependants 
by the Fatal Accidents Acts. The matter was resolved by Lord Wright in 
Rose v. Ford (z). who declared that there need in fact be no duplication. The 
jury could be profX'riy directed to take into account either that they were at 
the same time giving damages under Lord CamplxU's Act, or that such 
damages might or had been given. The object of damages under the Law 
Reform .Act is compensation for the benefit of the estate. The claims under 
Lord Campbell’s Act are independent and are for the separate fxcuniary 
loss sustained by the dejx'ndants, whereas the damages under the Act of 
1934 go into the general estate in w'hirh quite different persons, creditors, 
legatees and other beneficiaries, may be interested. But one of the fruits 
of continued life is generally provision for dependants. If that jirovision is 
made good by awards under the Fatal Accidents Acts, the loss consequent 
on the shortening of life may lx? deemed to be pro lanto reduced. 

Then Lord Justice Goddard (as he then was), in Fllis v. Raine (a), made 
some practical observ'ations. " I do not think," he said, 

" that there is any real difficulty at all. I have always directed juries 

" somewhat in this way. The Fatal Accidents Acts deal with pecuniary 


(y) Gambling v. Benham, [1940] i All E. K. 275, at p. 280. 
(i) [1937I A. C. 826 ; (19373 3 All E. k. 359. 
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loss only. If the parties who will benefit from the damages awarded 
under the Fatal Accidents Acts are the same as those who will benefit 
from the damages awarded under the Law Reform Act, the damages 
under the Fatal Accidents Acts must be reduced by the amount which 
is given as loss under the Law Reform Act. If the amount given under 
the latter Act is equal to or exceeds what the jury may give under the 
Fatal Accidents Acts, they give nothing under the Fatal Accidents Acts 
at all. If. on the other hand, in any particular case a jury (as may well 
" happen) should consider that the damages under the Fatal Accidents 
" Acts exceed the damages given under the Law Reform Act, then it may 
" be necessary to assess both.” 

In Davies v. Powell Duffryn Associaled Collieries, Lid. (No. 2) (b), the 
point was considered by the House of Lords that there might be a duplication 
of damages owing to the wording of s. i (5) of the Law Reform Act, 1934. It 
was held that, in a.ssessing damages awarded under the Fatal Accidents Acts, 
damages under the Law Reform Act must be taken into account in the case 
of dependants who will benefit under the latter Act. The balance of loss and 
gain to a dependant by the death must be ascertained, the position of each 
dependant being considered separately. 

If at the time of assessing the damages under the Fatal Accidents Acts, 
no proceedings have been taken under the Law Reform Act, the judge 
assessing th<‘ damages could always take into account the possibility of such 
jiroceedings, and make allow;uicc accordingly. It was acknowledged to be 
a difficult matter, and quite incapable of accurate valuation. In some cir- 
cumstances the e.xti'nt of the loss depends on data which cannot be accurately 
ascertained and must nece.ssarily be matters of estimate, and, it might be, 
partly of conjecture. The deceased might have willed away from the widow 
ins ('State in whole or in jiart, or the estate might be insolvent 

Owing to the difference betwt'en the forms of action under the Fatal 
,^ccidents .\ct and the Law Reform Act , it is of advantage to frame a claim for 
damages, where such a claim may be made under either Act, wholly under the 
Fatal Accidents Act. The damages recoverable under the Law Reform 
Act are subject to estate duties, whereas those under the Fatal Accidents 
Acts are not (c). Administration expenses under the Law Reform .\ct, 1934, 
may be deducted from the sum awarded under the Act for loss of expectation 
of life. The net sum is then calculated against the sum recoverable under 
the Fatal Accidents Acts, as is shown by the following examples. 

The plaintiff, a blind widower of 73. claiming in respect of the death of 
his wife, aged 71, lost los. a week old age pension himself by her death. 
The decea.sed, who liv'ed for three weeks after the accident, was in receipt 
of an old age pension of io,s. a week. The plaintiff was awarded £600 under 
the Law Refonn Act as administrator of the deceased’s estate. From this 
sum was deducted £25 for administration expenses, leaving a net sum of 
£ 575 - He was awarded £625 under the Fatal .Accidents Act. The first sum 
was set off against the second, and the final aw'ard was therefore £600 under 
the Law Reform Act, and £50 under the Fatal .Accidents .Acts (d). 

In the second example, the award w'as £350 under the Fatal Accidents 
Acts, and £200 under the Law Reform Act. The net value of the estate 
(excluding insurance monies) was £121. but against this sum was set £21 
administration expenses and duty. From the Fatal Accidents Acts assess- 
ment of £350 was therefore deducted £200 (the Law Reform assessment) and 


(6) [1942] A. C. 601 , [1942] I All E. R. 657. 

(c) //all V. Wilson, [1939] 4 All E. R. 85 ; Feay v. Barnwell, [1938] i AH E- E.31 ; 
Hutchinson v. London and North F.astern Rail. Co., [1942] i K. B. 481 ; [1942] i All E. R. 
330 ’ 

(d) Feay v. Barnwell, [1938] i All E. R. 31. 
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£100 (the net value of the estate). The final award was therefore £50 under 
the Fatal Accidents Acts and £200 under the Law Reform Act (e). 

V. — ^Damages. 

1, Heads of damage. — So /ar in this brief consideration of the prin- 
ciples of the law of tort affectin^f the use of motor vehicles on the highway, 
the general conditions of liability have been taken into account. It now 
remains to review the kinds of damage for which the defendant, if he is 
found liable, will be required to pay. The heads of damage under which a 
plaintiff who has suffered personal injuries may claim are one or all of the 
following : (i) loss and expenditure, actually and reasonably incurred, such 
as medical fees, hospital charges and loss of earnings during incapacity (/), 
(2) future pecuniary loss and ex|>ense, (3) the loss of expectation of life, 
(4) pain and suffering, past and future, including any diminution of the 
injured person s power to enjoy life (g). Where damage to property is 
incurred, the cost of reinstating the property to its original condition and the 
loss of use of that property during the period of reinstatement are the normal 
heads under which damages are claimed. But apart from those s|5ecific 
heads of damage under which claims are most commonly made in running 
down actions the plaintiff may claim for any damage which (i) the defendant 
intended should result from his WTongful act, (2) is the direct consequence of 
the injury (A). 

The word " direct ” is normally applied now to de.scribe damage for 
which redress will be given in actions of tort, rather than the words " im- 
mediate," "proximate,” "natural" or "probable." What is a direct 
consequence i.s difficult to define as a matter of principle. The rule is based 
on practical consideration.s of convenience and common sense' and does not 
profess to be based on principles of abstract k>gic (t). Justice and ex- 
pediency must also be taken into account (j). It is of little ust* in considering 
this point to turn to the textbooks. If the matter is to be decided by a jury, 
the members of the jury" will, in spite of all possil)le exliortations to the 
contrary', decide as a matter of common sense whether the negligent 
defendant should pay for certain damage, and apart from certain well-defined 
principles of law their verdict will rarely be upset by' an appellate Court. 
These principles govern the question of the remoteness of damage and are 
considered hereafter. But it should be mentioned here that if the damage 
be the direct consequence of the wrongful act, it is immaterial to inquire 
whether or no it could have been foresc*en to be the consequence of the act 
by' a reasonable person. The " foreset*ability ” of the damage is relevant 
only to the question of liability, not to the question of compensation. It is 
inevitable that the consequences of some harmful acts sliould cause damage 
far beyond the likely or foreseeable result of the act. 7 \’e Polemis and 
Furness, Withy & Co. (k), was such a case. 

(f) The Oroptsa, [1941' P i^o ; affirmed, (1943) t' 32 : :i'M3; i All E K. 211. 

(/) For free medical treatment premded under tlic National Health Insurance .\<'t, 

no claim can be made by the injured per.ton. Hotipitab may not recover the cost 
ol ■' tree " treatment except under s 36 (2) of the Koad Traffic Act. 1930. and under .s. lOof 
the Road Traffic Act. 1934. for emergency treatment By a. 2 (4) of the Law Keform 
(Personal Injuries) Act, 1948, the possibility of avoiding any hospital expenses, otherwise 
reasonably iueareid, by making use of the National Health Service, is to be disregarded. 

(g) 11]« whole of the damages are payable in a lump sum, which therefore includes 
an estiftWte sum for further loss and suffenng. No income tax is payable on the <uni 
awantedL 

f ( Quinn v. Leathern, [1901] A, C. 495, at p. 337, per I-ord Linoi-KV. 

Litbosch Dredger v. Eduon, S S., [1933] A. C. 449, at p. 469. per Lord Wriomt. 
Smith V. Harru, fi939j 3 All E, K gho, per mi Vakcq, L.J. 

(*) [1921] 3 K. B. 560. 
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The charterers of a ship loaded in the hold a quantity of tins of petrol, 
which leaked during the voyage, so that petrol vapour filled the hold of the 
ship. To unload some cases of benzine at one port heavy planks were 
placed at the top of the hatch as a platform. The rope of the sling which 
was being used to unload the benzine was carelessly handled so that it 
knocked one of the planks through the hatch into the vapour filled hold. 
An immediate fire resulted, and the ship, worth nearly £200,000. was totally 
destroyed. The charterers were held liable for this extraordinary and 
abnormal accident. Once the act of letting a plank fall into the hold was 
proved negligent, it was considered immaterial that the direct result could 
not have been foreseen {1). The rule in Re Polemis is well exemplified in run- 
ning down actions by the requirement that a negligent defendant should pay 
for killing a man even though it is shown by medical evidence that if the 
deceased had had a skull of normal thickness, he would not have died as a 
result of his injuries. The defendant must take the plaintiff as he finds him. 
It is no answer to the sufferer’.«. claim for damages that he would have suffered 
less injury, or no injury at all, if he had not had an unusually thin skull or 
an unusually weak heart (tn). 

2. Remoteness of damage.— It is a matter of law, for the Court to 
decide, whether the particular damage of which the plaintiff complains is 
sufficiently connected with the wrongful act of the defendant so as to make 
him responsible and liable to compensate the plaintiff for it. Even where 
liability is proved, the test of “ directness ” will prevent the defendant from 
being liable ad infinilum for all the consequences of his act. If he assaults 
the plaintiff. wh(j has to go to hospital as a result, and on the way falls over 
an obstruction and breaks his leg, the defendant is not liable for this further 
injury, even though there is a causal connection between the assault and the 
breaking of the leg («). 

To take an actual example (0). the plaintiffs’ dredger was sunk by the 
admitted negligence of the defendants. It so happened that owing to their 
impecuniosity. the plaintiffs could not buy a dredger to replace the sunken 
vessel, but were forced to hire another one at an exorbitant rate in order to 
carry out their part of a contract, w'hich in order to avoid a heavy penalty 
had to be completed within a specified time. It was held by the House of 
Lords that the measure of damages was the value of the sunken dredger as a 
profit-earning vessel at the time and place of her loss, and the sum awarded 
by way of damages should therefore include the cost of replacing her wath 
a comparable dredger, and the cost of transporting such a comparable 
dredger to the place where the Liebosch was sunk, together with all 
incidental expenses. But that anj' special loss or extra expenses due to the 
financial position of one or other of the parties must be disregarded as being 
too remote. The distinction between this case and the case of the killing of 
the man with the abnormally thin skull is that in the Liebosch Case the 
impecuniosity of the plaintiffs was an extraneous matter, which did not 
arise from the dangerous condition set up by the defendants’ wrongful act, 
whereas the death of the abnormal man was part and parcel of the risk 


(/) The rule in Re Polemis is not. however, established beyond doubt in English 
law — c/. Lord Russell in Hay (or Bourhill) v. Young, [1943] A. C. 92, atp. loi ; [1942] 
2 All E. R. 396, at p. 401 — and it has been doubted as being applicable in Scots law ; 
see Lord MacMillan in same case. 

(m) JJulieu v. White 6- Sons, [1901] 2 K. B. 669, at p. 679, per Kennedy, J. ; The 
Arpad, [1934] P. 189, at p. 202, Scrutton, L.J.; Liebosch Dredger v. Edison, S.S., 
[1933] A. C. 449, at p. 461, per Lord Wright. 

(*i) Per Scrutton. L.J., in The San Onofre, [1922] P. 243. 

(u) Liebosch Dredger v. Edison, S.S., [1933I A. C. 449. 
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created by the defendant. A rule has been formulated {p) to cover reported 
cases on this subject as follows : 

" the liability of the defendant for the unintended consequences of his 
" wrongful act is limited to the consetjuences which flow from the act by 
'■ way of some dangerous condition thereby created in violation of the 
" plaintiff’s rights : such a condition exists at the peril of the wrong doer, 
" and he must pay for all the results thereof in so far as they concern the 
" particular interest of the plaintiff affected (q) however unexpiected and 
" abnormal in nature, magnitude or mode of causation they may be. but the 
■' defendant’s liability does not extend to consetpiences which though they 
" flow from the act itself are independent of any risk so wrongfully imposed 
“ on the plaintiff either because that risk has already ceased to exist, or 
" because though still e.xisting the consequences were due to some indei>en- 
" dent cause.” 

This rule is applicable where one of many heads of damage complained of 
as resulting directly from the defendant’s wrongful act is considered by the 
Court. Where the plaintiff has suffered only one .sort of damage, and it is 
claimed by the defendant that that damage could not have been foreseen by 
him. it may be that the defendant will escajie liability altogether (r). 

3. Novus actus interveniens. — The last branch of tlu- formulated rule 
is exemplified in cases in which damage is con.sidcred too remote bi-cause of 
the operation of some novus actus inlen'cniens, the iiiten'ontion of liiiinan 
acti\’ity fx'twwn the defendant’s act and its consequences Here again the 
distinction between the defendant'.s liability to the plaintiff and his liability 
to pay for certain consequences of liis wrongful art must be dearh' borne in 
mind. If he must have foreseen that the novus actus would result from his 
act, he will be liable. But as a matter of comjx'n.sation he will not have to 
pay for results of his act which ansi- substantially from the voluntary 
intervention of another, whether it be of the [ilaintifi [s). a third person (/), 
or even sometimes an animal («). Such results are not the direct consi'quences 
of the defendant's wrongful act. Thus apart from ca.ses where the plaintiff 
has been himself guilty of contributory negligence, in which cases he can- 
not recover for the consequences of his negligent act, he cannot recover for 
the consequences of a voluntary act by which he intentionally brings loss 
upon himself. Thus where the frown sued for recovery of the value of 
pensions paid on compassionate grounds to the diqiendants of members of a 
submarine’s crew which had been sunk by the negligence of the defendants, 
it was held that as the money had bt'en paid not under legal compulsion but 
voluntarily, the claim failed {a) 

The rule has however marked limitations. Where the novus actus was 
intentionally procured by the defendant (A), or where the law imjioses a 
duty of care to guard again,st the novus actus (c), or where the intervening 

(р) Salinond, La-u, of Tori,, loth lidn . at p 140 

(?) tiay (or Bourhill) v Vvioif. [i<i43] A C nz. at p no. 194J'. z .Ml K 39O, at 
p. 405, per I^jrd W'Rir.Ht 

(r) Hay lor Hourhill) v \'ouni;. d'143] A C pj ; '1942’ 2 .Ml K ft 30C 

(i) Culler v United Dairies ILondon), Ltd , ri€>33,’ 2KB 297 

( l ) Rolhwetl V. Caverswall Stone Co., Ltd. fi944' 2 ,\11 K I< 330 

(m) Aldham v. United Dairies {I.ondon), Ltd . ,'11140; i K B 507. at p sn . '1939! 
4 All E R 522, at p 525, per Lord Greese. .M K 

(а) Adnurally Comrs. v. S S. Ameriha. 11917; A (' 3S But compare Alt -Orn. v. 
VaJle-Jones, [1935] ^ B. 209, where the Crown's payment of waKes and hospital ex- 
peiuies did not increase the damages for which the defendant would have been liable, 
and therefore the Crown could recover those wages paid from the torlfeasiir. Pay- 
ments by employers of wages to workmen while incapacitated by an accident, should 
ahraystie expte^y made by way of loan, especially now that workmen obtain sickness 
benefit from the State dunng incapiacity under the National Insurance (Industnal 
Injuries) Act. 1946. See p. 6fe, post. 

(б) De FrevtUe v. Dill (1937), 43 T. L. R. 431, 

(с) Northwestern VlihlUs, Ltd. v. London Guarantee and Accident Co., Ltd,, [1936] 

A C* T aA 
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actor is not fully responsible {d), the chain of causation between the damage 
and the defendwt s wrongful act is not broken, and he will be liable. 
Irresponsible children (e) and adults acting in an emergency (/) do not 
become new independent causes of damage in such circumstances. 

In what are called “ rescue " cases, where the plaintiff has intervened to 
save life (g) or property (A) and in so doing was properly actuated by a sense 
of legal or moral duty, the intervention follows directly from the risk created 
by the defendant, for which he is responsible in damages. For acts done by 
the plaintiff consciously in order to minimise damages, this being also a 
legal duty, the defendant may also be responsible (i). 

4. Measure of damages. 

(i) 7 * or personal injuries . — There is no yardstick by which the Court 
can measure the amount to be awarded for pain and suffering or ensuing 
liability (g). It would, however, be most unjust if whenever an accident 
occurs, juries were to visit the unfortunate cause of it with the utmost 
amount which they think an equivalent for the mischief done. Scarcely 
any sum would compensate a labouring man for the loss of a limb, yet " you 
do not in such case give him enough to maintain him for life " {k). 

If the jury take into account as well as the special damage, the pain and 
suffering, the loss of expectation of life, the mental suffering and the physical 
disabilities ensuing from the injuries and award a sum which is not clearly 
exce.ssive or too small, the Court of .Appeal will rarely interfere with the 
asses.smont. An apj)eal from a judge sitting alone, on the other hand, is a 
rehearing (/). .A boy was awarded £10,000 for the loss of both hands by a 
judge sitting alone, and the amount was not reduced on appeal (w). The 
Court took into consideration the loss of earning power, that he could not 
dre.ss himself, his suffering after the accident and throughout his life, the 
necessity of permanent assistance, and the loss of recreation. It was held 
not to be a sufficient ground for reducing the amount awarded that it might 
exceed the amount the plaintiff was likely to have earned in his life had he 
not been injured. 

The principle on which the Court of .Appeal reviews the assessment of 
damages, whether too high or too low, is not because the Court of .Appeal 
might have given rather more or rather less, but only (i) if the judge has 
omitted some relevant consideration or admitted some irrelevant consider- 
ation {«), or (ii) if the amount is so excessive or insufficient as to be plainly 
unreasonable (0). 


{d] W dd-BlundcU v, Stephens, J^io-'o] A. C. 956. at p. 985, 

(r) Marlin v. Stanhorough (1924), 41 T. L. K. i : H'etis v. Metropolitan Water Board, 
f'937] 4 All b- t>3‘) ; Biddle v. A'orth Riding of Yorkshire Countf Council, [1934] 2 
K. B. loi, at p. 130; Donovan v. Laing, Wharton and Down Construction Syndicate, 
[1S93] I Q. B. 629. 

(/) Scott V. Shepherd (1773), 2 \Vm. Bl. 892 (the squibs case) : The Oropesa, [1943] 
P. 32 : [1943] I All K. u. 211'; liyett v. Great Western Rail. Co., [1947]. ^ All E. R. 264. 

{g) Haynes v. Harwood, [1935] i K. B. 146, 

(A) D’Urso V. Sanson, [1939J 4 All E. K. 2<>. 

(i) Dee Conservancy Board v. McConnell, [1928] 2 K. B. 159. 

(;) Per Goddard, L.J. (as he then was), in The Testbanh, [1942] P- 75 1 [1942] t All 
E. R. 281. 

(A) Armsworlh v. South-Pastern Rail. Co. (1S47), ti Jur. 758. 

(/) Owen V. Sykes, [i93<j] i K. B. 192. 

(m) Heaps v. Ferrite, Ltd., [1937] 2 All E. K. 60. 

[n] As where lesser damages were awarded to a child five years old on the ground 
that the sum would be much larger when the time came for it to be handed over to the 
plaintifi on attaining his majority [Gold v. Essex County Council, [1942] 2 K. B. 293 ; 
[1942] 2 All E. R. 237). 

(0) Greenfield v. London and North-Eastern Rail, Co., [1945I K* B* 89 ; [1944] * 
AU E. R. 438. 
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As a very rough rule of practice, the amount awarded is not usually 
altered on appeal as being unreasonable unless it should be either halved 
or doubled. 

Damages, it would appear, for mental suffering, resulting from wounded 
feelings, as opposed to physical pain or grievous shodc, are not recoverable (p) . 

Damages for illness due to nervous shock are undoubtedly recoverable. 
The wide view that the law should take cognizance only of physical injury 
resulting from actual impact has been discarded, and it is now well recognised 
that an action will lie for injury by shock sustained through the medium of 
the eye or the ear without direct contact. The distinction between mental 
shock and bodily injury was never a scientific one, for mental shock is pre- 
sumably in all cases tlie result of. or at least accompanied by, some physical 
disturbance in the sufferer's system (^). But whether nervous shock is only 
one of many heads of damage for which the plaintiff claims, or whether 
shock is the only damage suffered, it must be remembered (in the former 
case) that the nervous ^ock must be the direct result of the defendant's 
negligent act (r), and (in the latter case) it must be showm that the defendant 
owed a dutj- to take care to avoid doing that particular harm to the plain- 
tiff. 

In Dulieu v. White & Sons (s). the view was expressed that the shock 
where it operates through the mind must be a shock which arises from a 
reasonable fear of immediate personal danger, and this expression of opinion 
has been largely followed in Scotland. In Hambrook v. Stokes (r), however, 
damages were recovered for ner\’ous shock occasioned by apprehension by a 
mother for the safety of her children, when the defendant's lorry, left un- 
attended in the street, rushed downhill. In Hay (orBourhill) v. Young (t), the 
extension of this principle was left an open question, but it is submited that 
in all such cases the re^ question is one not of remotcne.s.s of damage but of 
the duty owed by the defendant, that is a matter of the defendant’s liability. 

In Ouens v. Liverpool Corporation («) a jury' had found that there was a 
direct causal link betw'een the overturning of a hearse by the defendant’s 
negligence emd the nervous .shock caused to the mouners at seeing their 
relative’s body overturned. It was suggested m BourhiU v. Youtig that had 
this case been contested on the ground that the defendant owed no duty to 
the plaintiff to avoid such damage (the “ foreseeability ’ test), the defen- 
dant could have av'oided liability, but on the point whether the damage 
to nervous shock was too remote the jury’s finding was conclusive (the 
directness test). 

Lastly, in cases where the plaintiff is suffering from a neurosis as a direct 
result of the accident, it is a matter of medical evidence whether the neurosis 
itself is preventing the injured person from making the effort necessary to 
overcome the physical disability otherwise resulting from the accident, and 
secondly whether the ner\'ous isease is causing pain to the plaintiff when 
he attempts to perform certain acts. It is of course true that if the plaintiff 
can avoid the neurotic pain by not doing certain normad things, then he 
can recover damage because he cannot do them. Conversely, if he attempts 


ip) Per Lord Porter in Hay (or BourktU) v. Young, [1943] A. C. 92 ; [1942] 2 All 
E. R. 396^ 

(f) Lord MacMillax in Hay (or BourhiU) v. Young, [1943] A. C. 92, at p. 103 : [1942] 
2 Alt E. R. 396, at p. 398. 

(r) HanArook v. Stokes Brothers, [1925] i K. B. 141, where a woman received a shock 
when seeing a lorry run down a hill out of control towards her children. 

(j) [1901] 2 K. B. 669. 
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them And feels pain, he has again suffered damage (a). On the other hand, 
the court is ^ways entitled to take into account the medical evidence as to 
the neurosis itself, that as a result of freedom from anxiety over the result of 
the case the plaintiff may well find himself freed from the nervous disability, 
and therefore capable once more of pursuing his old physical habits and 
enjoyments. 

It should be stressed that it is the duty of the Court in actions for personal 
injuries (or injury to property) to assess the damages once and for all. The 
plaintiff may not bring the defendant to court for a second time to claim 
further damages for violation of the same right, even though in the first 
action he was not fully compensated inasmuch as the extent of his injuries 
was not fully appreciated [b). On the other hand, he may claim in a second 
action for violation of a second right even though that violation took place 
at the same time and from the same negligence as the violation in the first 
action. Thus, a second action for injury to a motor vehicle may be main- 
tained although in a prior action damages for personal injuries were granted 
as a result of the same accident (c). Where a settlement has been arranged 
between the parties, it is a matter for the jury to decide in any later action 
brought to recover damages in respect of the same accident whether the 
mind of the plaintiff went with the settlement so as to preclude him from 
later suing the defendant (d). The rules of the law of contract relating to 
agreements, and accord and sati.sfaction apply in such a case. 

No income tax is payable on damages awarded, even though this tax 
would have been assessed on the wages which the injured person would have 
earned had it not been for the accident, and for which part of the damages 
have been awarded. Where interest is granted on the capital sura awarded 
as damages (and this is almost unknown in running-down cases), income tax 
is payable on that interest (c). 

(ii) Damage to property . — In addition to spc'cial damages for actual 
expense incurred in repairing property to its original condition and for out 
of pocket expenses incurred as a result of the loss of the use of the property, 
the owner of property made unserviceable b\' negligence may recover genei^ 
damages for the loss of its use, even though he may have incurred no out of 
pocket expenses consequential thereon. 

Even the loss of use for a time of a chattel which the owner would not 
have used during that time may give rise to substantial damages, whether 
in an action for damages or for conversion (/). 

The emphasis here is placed rather on the injun- that the defendant has 
done, than on the actual loss sustained by the plaintiff. The plaintiff has 
been deprived of a thing from which he derived profit or pleasure, and the 
defendant must pay for that deprivation. Lord Halsbury (g) gives the 
example of the taking of a chair from a room for twelve months : the 
damages could not be diminished by proof that the chair was not normally 
used and that there were plenty of other chairs in the room. The defendant 


(a) Liffcn v. Watson. [1940] 1 K. B. 556 ; [1940] ^ All E. R. 213. 

(b) Filter V. Veal (tjoi), 12 Mod. Rep 542. r t ah 

(c) Brunsden v. Humphrey (1884). 14 Q. B. D. 141 : Derrick v. WtUtams, [’939] * All 


E. R. 559. 

(d) Lovell V. Williams (igiS). 62 2A9. , t :- 

ie) Westminster Bank, Ltd. v. Riches, [1945] Ch. 381 ; [1945] ^ All ^ 

appeal, notn. Riches v. W estminstev Rank, L.id,, [J947] ^ 39° i [*947] ^ 


(/) Lord Porter in Caxion Publishing Co., Ltd. v. Sutherland Publishing Co., [*939] 

A. C. 178 ; [1938] 4 All E. R. 389. . r t * * 

(^) The Mediana {Owners) v. Comet {Owners). The Medtana, [1900] A. C. 113. at 
p. 1 1 7; The London Corporation, [i935] 


L.M.I. 


F 



66 


Chapter I — Law affecting Motor Insurance 

has no right to consider what use is going to be made of the property. J^ever- 
theless, where the owner of a car being repaired cannot show positively that 
apart from special damage he has suffered great inconvenience, such general 
damages awarded for loss of use during the period of repair will not be large. 
Nor can damages be recovered for a period of loss of use whicli is extended 
because the plaintiff has no means to pay for repairs (A). 

(iii) Law Reform [Personal Injuries) Act, 1^8 [hh). — This Act. which at 
the time of printing is passing through the final stages in Parliament, makes, 
by virtue of s. 2, changes in the method of assessment of the quantum of 
damages to be awarded to certain classes of persons injured in motor accidents. 
In assessing the loss of earnings or profits which has accrued or probably 
will accrue to the person injur^ from the injuries, one half of the value of 
any rights which have accrued or probably will accrue to him by way of 
industrial injury benefit, industrial disablement benefit or sickness l>enefit 
under the National Insurance Acts, 1946, for the five years dating from the 
accruing of the cause of action, shall be taken into account. The subtraction 
of this half of the rights available to the injured j)erson under the National 
Insurance Acts. 1946, shall, in cases where the injured person, owing to his 
own contributory negligence, does not recover the whole of the damages 
otherwise recoverable in the running-down action be made from the total 
sum recoverable, before the proportional reduction for his own negligence 
is calculated. The enactment applies only if the cause of action accrued on 
or after July 5, 1948. 

VI. — Concurrence of Bre.\ch of Contract ano Tort. 

The same wrongful act frequently happens to lie both a breach of con- 
tract and a tort. This concurrence may occur in a variety of cases which 
may be conveniently summarised as follows : 

(i) When a person commits a breach of a duty which he has under- 
taken by contract to perform for another, but it rests upon him inde- 
pendently of such contract (t). For example, a picrson to whom the 
owner entrusts the custody of goods is bound by his contract to rctuni 
those goods, and he is also bound by law not to det.iin the goods of 
another person. 

(ii) Where a person wilfully or negligently commits a breach of a 
contract involving the exercise of care and skill, and such breach results 
in personal injury to the person with whom the contract was made (A). 
Common instances of such cases of concurrence arc found in claims by 
passengers for reward who have been injured by the negligence of the 
person with whom they have contracted for their conveyance, or of his 
servants. 

(iii) Where a person under a contractual duty to another breaks 
that duty in such a way that harm is caused to a third party. In 
exceptional cases such third party may have a right of damages in tort 
notwithstanding that no duty under the contract is owed to him (/). 

(A) Lieboich Dredger v 1 -duon, S.S., riq3i] A. C 441^ 

(AA) 11*1 2 Geo 6, c. 41. For the reasons underlying this section see the Report of 
the Committee on Alternative Remedies. July. n»46. t'md. 68(>o, A.s to medical ex- 
penses. etc , and the national health service, see p. 268 post, note (1). 

(i) Bryant V, Herbert {iSjS), 3 C. F. D 380; Turner v Stalltbrass, [1898] i y, W 50, 
(A) Kelly v. Metropolitan Rail. Co., [1895] 1 Q. B. 944 ; Ldwards v. Malian, [1908J 
I K. B. 1002 ; Jackson v. H'atson 6- Sons, [1909] 2 K. B. 193. 

(/) Ptpptn V. Sheppard (1822), 1 1 F*ncc, 400 ; Langndge v. Levy (1837). 2 M. 4 W. 
519 ; affirmed sub nom. Levy v. Langrtdgr <1838), 4 M. 4 \V 337 . Meux v Great Lastem 
Rati. Co., [1895J 2 (J. B. 387 ; Donoghue v Stevenson, 1 19321 A. C. 5O2 : Malfroot v. 
Soxal, Ltd. (1935). 51 T. L. K. 531 ; Hateldtne v. Daw <6- Son, Ltd., [ 1941] e K. B. 343 ; 
[l94lj 3 All K. K. 156. 
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(iv) When a tort has been committed, particularly in relation to 
money or property, the injured person subsequent to the commission 
of such wron^ul act may elect to treat the transaction as if it were 
one arising under contract. This process is known as waiving the 
tort and suing on a. contract. The contract, however, in these cases 
is a fictitious one (w). 

The importance of concurrent remedies both for breach of contract and 
for tort lies in the fact that the rights of action in such cases are not affected 
by the maxim actio personalis moritur cum persona dealt with alx)ve, although 
the damages obtained in such cases can be assessed upon the basis appro- 
priate to actions of tort rather than on the lower basis appropriate to actions 
of contract («). In a case where tortious and contractual liability concur, 
any limitations contained in the contract affect the right of the injured 
party in his claim in tort. Thus the limitations upon liability contained 
in the contract of carriage made l)etwcen a passenger for reward on the one 
hand and a railway or omnibus company on the other will operate to prevent 
damages being claimed in tort in the event of such conditions coming into 
ojKration, just as those conditions would have been an answer to a claim 
ba.sed upon the contract between the parties (o). 

VH. — Tiik Discharge of Rights of .Action for Torts 

Rights of action for tortious acts are brought to an end by waiver or by 
death in the circumstances detailed alx)ve. \ waiver of a right of action 
for a tort, unless it is followcxi by suing upon the breach of a fictitious 
contract, as it may in certain circumstances l)e (/>), must be supported by 
consideration in order to lie valid (</). A right of action for damages for 
tort i.s extinguished when judgment is obtained for damages in res])ect of 
tiiat tort, and even though further damage is subsequently .suffered from 
tile .same cause such damage cannot lie claimed, as the right of action for 
it has iK'cn extinguished (r), further method of discharging rights of 
action for torts consists in the method of accord and satisfaction which 
lias Ircen tiriefly dealt with (s), .\n accord and satisfaction requires for its 


C asfs iimicr this hvail arc anomalous, inasmuch as the general rule is that no person 
not a partv to a contract c.tn claim riRlits or remeclus under it. The e.xc-eption,s hall 
into two fhcs.ses cither where the third parly is notioiially introduced into the contract, 
as. r g , when the relatioiisliip ol trusU-e .incl bcnc'hcuiry . express or implied, or of agency 
Is inifKirted into the transaction, or where a dangerous article is delivered under an 
agreemeiil by one person to another and subseciuc-nlly damage is caused through its 
dangerous cpnilities to third parlies 

(nil I his will aiiply when, for example, a pl.aintitfs money or goods are wrongfully 
taken bv the defeiuiant and where the pl.iiiitifl chooses to sue linn for the return ol 
such gocnls or their value or for money had and received instead of suing him ujKiii the 
wrongful act [Kodgrr-. v Mau- i-i M. c% W. 444 ; f'niird nttraJia, Lid. v. 

Ihirclavi Hank, Ltd , ic)4ij .\ t 1 , 1040] 4 .\U H K jo). 

(M) Damages in tort are not limited to the amount which is iiccc,s,sary to coimx'nsate 
the injured [larty for such loss and damage as has been lullictcxi ujion him by the natural 
.iiid ordinary consequences of the breach of the contract in question 

(0) lilder-Dfmp'.lfT fy Co. V I’aifnon.il, .[i9J4'.\. f 5r.' ; Thr hiC, 1113J', 1 '. 134; 

Hall V. lirooktands .-I uto- /facing Ciuh, 1 K B ^03. Bv s. 07 of the Koad Traffic 

Act, 1930 (J3 Halsburv's Statutes 1174), companies carrying passengers for reward may 
not '■ contract out ” of the consequences to those passengers of the negligence of the 
companies servants, Cf. H'tlkie v. London /’ossrngrr Traniport Hoard, 1047] i .All E. K. 
25 s, 

(P) See note (*«) mpra. 

(9) Ifue V. Keed, [1900] l y. H, 34. ITile.ss it is made by deed. 

(r) Fitter I'eal (1701). 12 Mexi. Kcp. 342 ; Read v. Great hailetn Rail. Co. (iSOS). 
b 3 y- U- .35.3. and see Tounund v. Ai-kem Coal and Iron Co., ,1934] t h. 403 ; c/. 
Hrun.sden v. Humphrey (1884), 14 y. B. 1 > 141 ; t'onaurr v. Hoot, ^1928^ 2 K. B. 336. 

(1) Sec ante, p. 7, and 7 Ifalshury’s Laws, 2nd Etui, 234 - 7 , 



68 Chapter I — Law affecting Motor Insurance 

validity both an agreement based upon good consideration and the per- 
formance by one of the parties to it of his obligations under this agree- 
ment (<). Unless these elements are present there will be no accord and 
satisfaction. 

Although an injured party can b&r himself from claiming damages in 
any of the methods described above, he cannot legally assign his right to 
bring such an action («). While both rights arising under contracts and 
rights of action arising out of breaches of contracts are assignable in law, 
a purported assignment of a right of action for damages for a tort is illegal 
and void (r). This rule, however, does not extend to invalidate an assign- 
ment of the proceeds of an action in tort, even though such agreement be 
made before the action is brought or judgment obtained, since such an 
assignment is an assignment of future property ; the benefits of a judgment 
are, of course, assignable («’). 

VIII. — Estoppel (.r) 

Estoppel arises when a person is not allowed to allege the untruth of a 
certain statement of fact, whether in reality it be true or not. Estopjx;! is 
not a cause of action, a fact which cannot be too strongly stressed, for much 
confusion has arisen owing to this basic principle being overlooked. 
" Estoppel is only a rule of evidence. You cannot found an action upon 
estoppel '■ (y). No case for the applicjition of the doctrine will arise, then, 
unless there is in existence some cause of action quite independent of the 
estoppel (2). During the trial of a cause of action the allegations on either 
side are proved by evidence, and it is at this juncture that the application 
of the rules of estoppel may become important, as in any given case pre- 
cluding a party from denjung the truth of certain facts or allegations made 
by the other (a). 

Estoppels are of three categories. Estoppel bj" record applies when any 
given issue has been decided in proper proceedings in a court of competent 
jurisdiction (b). Judgments cemstitute estoppels by record in that the 
parties to them (c) are not only precluded from denving the truth of the 


(/) This may be illustrated by the diflerenteU tween a .selUctnent and an agreement 
to settle. Whereas a settlement is a payment, and receipt of money in full satisfaction 
by the plamtiff in an action of tort discharges liis nght to .sue. a mere agreement 
until It has been fulfilled by the carrying out of its terms does not discharge his right 
to sue. 

tu) Dauson v. Great Sorthem and City Rail Co . t K U. 2(>o ; JCllis v. Tor- 

ringtan, [1920] i K. B. 399 Ihis rule i.s subjei t to certain ipialiticalions by reason of 
which when property is transferred or assigned the nght to sue for a tort which has 
affected that property may also be as-signed witii it I'urther, a trustee in bankruptcy 
may assign a ngbt to sue for a tort which is vc.stcd in him as trustee. I.astly, the rule 
does not affect the well-known pnnciplc of subrogation applicable to contracts of insur- 
ance whereby the insurance company is entitled to the ticnefit of the nghts of action of 
the assured even though they lie nghts of action in tort. Sec p. lui, poit. and King v. 
Victoria Insurance Co., Lid., C. 250. See also chapter IX, post. 

(r) G/egg V. Brom/ey, [1912] 3 K B 474. 

(w) Ibid. 

(a) See 13 Halsbury's Laws, 2nd I^n. 3ikief iiey. 

(y) Ptr ^WKN, I-j.. in Low v. Bovvene, [1891] 3 Cli. 82, at p. 103 
(j) Dutton V. Sueyd Bycars, Co., Ltd., [1920] 1 K. 13 414 ; Simpson v. Crowle, [1921] 
3 K. II. 243 ; H. V. H., [1928] I', loG, at pp. 213-14. 

(a) Greenwood v, Martins Bank, Ltd , j 1033] A. C. 51 . 

{b) Kingston's {Duchess) Case (177b), 20 State Tr., 355, 537. 

{cj Judgments as to status, e.g. divorce, nullity, etc., act as cstop|>ets against any 
penegi. Other judgments operate only to estop the parties to the proceedings and 
their ^vics ; and only so far as such parties, etc., are claiming in the same right. 
13 Halsbury's Laws, and Edn. 420-33. 
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judgment, but are also prevented from reopening, otherwise than by way 

01 ^peal, the dispute with respect to which the judgment was given (d). 
The second type of estoppel is estoppel by deed, the basis of which is 

that no one is permitted to deny any matter which he has asserted in the 
solemn engagement by deed under his hand and seal (e). Specific and 
unambiguous statements in a deed bind the parties thereto and prevent 
them, save in the case of fraud or mistake, from denying the accuracy of 
the facts therein stated (/). The third and most common tyxje of estoppel 
is estoppel In pais, or, as it is more generally known, estoppel by representa- 
tion. This variety of estoppel may arise by virtue of a statement, oral or 
written, or by cftnduct (g). The conditions under which estoppel by repre- 
sentation operates to preclude the party who has made the representation 
from denying its truth are summarised in a following chapter (h). It 
suffices therefore at this juncture to state that the representation which is 
made expressly or impliedly must be one as to an existing fact, that it must 
l>e made with the actual or apparent intention that the persons or class of 
persons to whom it is made should act upon it, and that such persons have 
acted upon the representation in the manner in which they were intended 
or apparently intended to act and have suffered detriment by reason of 
sucli action (i). Where these conditions are co-existent the party who has 
made tl\e representation concerned is precluded from den^dng the truth of 
that representation as against the persons who were intended to act and 
have acted upon it {k). 

(d) Op. fit., pft 4OJ-40 

(r) liintinan v. Taylor (iSj.j’l, 2 .VJ & El. 278. 

(/) T\aui; Chuen . lA I'o kwai. 1032; A. C. 715 ; see 1 3 Halsbury’s I-a\vs, 2nd Edo. 
-<'*>■ 

(g) 13 Hatsbury's I.aws, 2nd IMn 408-518. Yorkihirt Jnsuroncf v. Crainr, [1922] 

2 A. C. 341. 

iA| Sw chapter IX, post. Part 10 

III Crtenu'ood v. Maitins Hank lid , 'i<»33] ( . st. 

[h) Frtrmau v, Cookf 2 Exch. (>3^ . Mailaine v Hatty, [i92ij i A, C, 376. 



CHAITER II 


GENERAL PRINCIPLES OF MOTOR INSURANCE LAW 


Summon' ; I'AGK 

PART I —NATURE AND EEFECT OF INSURANCE CONTRACT 

I. — General Definition 70 

II. — Insurance ano Speculation .... 7j 

Dillfrent kinds of insurance ..... -73 

III. — Insurable Interest ... 70 

IV. — I.N.SURABLE INTEREST IS MoTOK 1 .NSUHANCI-, i ■ ^3 

§ I. Before and a|iart from t)ie Road Tniftic . -Net, 1030 *^3 

§ 2. Effect of Road Traffic .\ct. 1030. on in.suralile interest S7 

J 3 Parties to the contract ...... .>'*<( 

V . — .Assignability ok .Motor Policies 03 

VI — Persons Driving with .Assureh's CossEsr . *><> 

PART 2 -PKCri.IARITlES OF CONTRACTS DF INSURANCF. do 

§ I. Insurable interest ....... iri 

§ 2, Uberrima tides . .*><) 

§ 3. Subrogation ... .101 

§ 4. Contnbution 103 

5 5. .Assurance Companies .Act.s, i<rk» to 1.140 . . . 104 

PART 3,— PECULIARITIES OF MOTOK INSUKANt E CONTRACTS . 103 

§ t. Compul.virv in.surance 105 

§ 2. Third party indemnity . 100 

§ 3. Subject-matter loo 

S 4 I^egality 0/ motor irisuratiie ■ lu? 

3 5. Insurance certificate ....... ,110 

PART i.-N.\TURE AND EFFECT OF INSURANCE 
CONTRACT 

I. — Gener.al Definition 

.\n insurance contract has been variou,sly dc.scribed a.s " a contract ujXin 
speculation " («), " a contract of indemnity '' {b}, and " a contract whereby 
one person called the insurer undertakes in return for the agreed considera- 
tion. called the premium, to pay another person, called the a,ssured, a sum 
of money em the happening of a spccifuNi event ” (c). 

It is unnecetLsary to go at great length into the academic quc.stions raised 
in attempting to define an insurance contract. The last definition quoted 
above is a good general description of an insurance contract, but is not a 
strictly accurate definition. It includes an ordinary wager. Some con- 


fa) Per Lord MANsriELD in Carter v. Boehm (1706). 3 Bun. 1^05 
(6) Godtall V. BoUero (1807), 9 East, 72. 

(r) Wclford OD Accident Insuraocc. 2nd Edn.. p. 3 
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tracts of insurance are substantially contracts on speculation, whilst others 
are indemnities. Life insurance is technically a contract of speculation (i). 

So also according to the general view may be accident and sickness (c) 
insurance. 

It is however necessary to attempt the difficult task of defining 
the nature and meaning of the word insurance, and to distinguish it from 
other words which are frequently used as referring to it, but can properly 
only be applied to transactions of a different class. As will appear later, 
the distinction becomes of importance when considering certain sections (/) 
of the Statute Law relating to motor insurance (g). 

The difficulties of this task can best be illustrated, and at the same time 
the task itself partially accomplished, by referring to the definitions of 
others. 

1 . " By the law of insurance, although the underwriter directly promises 
" to pay on a' certain event the contract is treated as one of indemnity ; 
" and it follows that, if the as.sured, who has been indemnified {h) by the 
'■ underwriter as on a total loss, saves anything upon the loss, the salvage 
" must go to the underwriter, otherwise the insured would be more than 
"indemnified." Lord Esher, M.R. (»'). 

2. " An ‘ indemnity ‘ is a contract, express or implied, to indemnify 
" against a liability, and the liability under which is coterminous with the 
" liability it is intended to cover, and is independent of the question whether 
" somebody else makes default or not." Stroud 

3. " guarantee is a collateral engagement to answer for the debt. 
" default, or miscarriage of another person.” Stroud (A). 

4. "It has iieen said that a guarantee is a promise to another qua 
" creditor to secure the payment of a debt payable to him ; whereas an 
" indemnity is a promise to another qua debtor to secure the repayment of 
" a debt payable by him." Stroud (1). 

5. " There is no essential difference between the word ‘ insurance ' and 
" the word ' guarantee.’ There is no magic in the use of those words. 
" Whether a contract provides the one or the other depends upion the terms 
" of the contract itself." Per Rumer, L.J. (w). 

It will thus lie seen that insurance is equivalent to indemnity, but 
differs from guarantee. The dictum of Romer, L.J., is inserted above in 
order to strc.ss the point that the use of a particular word in a contract does 
not of itself determine the real character of that contract. For this purpose 
the terms of the contract itself must lie examined. 


(</) Datby v India and London Life Assurance Co. (1854). 15 C B. 305 : Law v 
London Indispulable Life I’olicy Co (1855). i K A- J 213 , Could v. Curtis, [1013! 
3 K B. 84. at p OS- Spe .also I.ifp .Assurance .Act. 1774 (Q Halsbury’s Statutes S46) 

(f) Sop Theobald V Railway l‘a\'-eneefs .l.v.suranci’ Co. ((854), 10 H\ch 45, 53 : and 
see t aOr/Zain V ( i .S.S3I, ill.) H O 380; I’orter's I-aws of Insurance, 8th Edn.. 

p 13 , Wolford on .Accident InMir.incp. 2nd lidn , p (> 

(/) See post, pp. 121. 1.80, 27<) (g) See chapters III, tV, and V, post. 

(h) See the doiitile meaning of this word discusscsl post, p, 278. 

(l) Dane v .Mort^aye Insuraiue Corporation, [1894] i Q B. 54, at p. bi ; see also 
Kent V. Bird {1777), 2 Cowp. 583, at p. 585 ; Caslellain v. Preston {1883), ii Q. B. D. 
380 ; Darrell v. Tibbitts (18S0), 3 Q. B. 1 ) j6o. 

( )) Stroud’s Judicial Dictionary. 2nd Edn.. p. 95b, citing PonUfex v. Footd (1884), 1 2 
Q B D 132 ; Cation V Hpnncff (1884), 2O Ch O ibi ; Speller v. Bristol Steam \aviga- 
Iton Co (1884), I 3 Q. n. D. gb ; Carshore v. Xorih Eastern Rail. Co. (1883). 29 Ch. D. 344 ; 
Birmingham and District Land Co. v. London and North U'estem Rail. Co. (1886). 34 
Ch.D. 2bt ; Tntton v. Hankart (1887), 3b I- J. Ch. b29, 

(A) Stroud s Judicial Dictionary. 2nd Edn., p. 841. citing De Colyar on Guarantees. 
Cf. Statute of Frauds, 1O77 (3 Hal’sbury’s Statutes 583). 

(/) Op. cit , p, 841. citing 38 S. J. 377. 

(m) In Seaton v. Heath. 1 1899! i Q B. 782. at p. 792. See also Scrvtton, L.J., in 

Trade Indemnity Co., Ltd. v. H'orkington Harbour and Dock Board, [1937] * J 

[19301 I All E. R. 43^. 
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Unfortunately, however, throughout the law the same word is used in 
different senses, not only in different branches of the law, nor only in different 
cases dealing with the same branch, but frequently in different parts of the 
same case (n). 

Herein lies the difficulty of defining the word insurance. For whilst it 
has generally been held to be equivalent to indemnity (o) in all cases save 
those which have been mentionrf (/>),• the following is the true position : 

A. Indemnity has two meanings : 

1. Compensation for actual loss sustained {q). 

This hereafter is called the true meaning. 

2. PajTnent of a sum of money sufficient to satisfy a loss which 

may or may not actually occur. 

This hereafter is called the legal meaning. 

B. " Insurance ” includes indemnity in both senses (r). 

C. In most classes of insurance the word " insurance ” is equivalent 

to indemnity only in the true sense of that word (s). 

Thus, in fire insurance, the assured cannot recover any sum on his policy 
in respect of a fire imless {t) and only to the e.xtent that («) he has suffered 
an actual pecimiary loss as a result of the fire (v). Thus if the assured has 
sold the property insured (zi), or has been compensated for his loss by a 
third party (t), he is entitled to nothing on his policy. The siimc principle 
applies in marine insurance (y). Upon it the important doctrine of subro- 
gation is based (;). 

Nevertheless the principle docs not apply to all insurance. Life in- 
surance is, for the purposes of the subject under consideration, in a class 
by itself. The principle applies to accident (or .sickness) insurance, although 
its application thereto is not strictly logical. In some cases of accident 
(or sickness) insurance, in the result which actually happens, the sum receivetl 
by the insured is not a true indemnity. This occurs when the insured is 
compensated for the results of the accident by a third party, and at the 
same time receives the sum insured by his policy, or where he suffers no 
real financial loss by the sickness but is nevertheless entitled to receive an 
agreed weekly sum (a). This occurs also in third party liability insurance, 
to which the word “ indemnity " in its legal sense only is aptly applied. 

(n) Cf. the different meanings of the word ' risk " Vtncenleth A- Co v Rawlatt 
{John) Co (igii), 105 L T 411 

lo) Sec Welford on Accident Insurance, -’nd i.dn , |> o. Porter on Insurance, 
8th Kdn , p. 1 . 

ip) Life Insurance and some Accident Insurance; see untf, p 71 

(f) See O E. D. (r) s>«e Stroud s definition, cited ante. 

(s) See Lord Esher's definition, cited anit. p 71, and cee po>t. p 78 

( 1 ) Daiby V. India Aad London Lt/e Assuramr Co (1-8^4). 1 1 B it)_s . Sorlh UrUnh 
and MercantiU Imurance Co v London. Liierpool and hlobt Imurancr Co (1877), 5 
Ch D 560. Darrfll V rififciMr ( 1 8S0), 5 y B It s'"’ 

(«) Dane v Morlgagr jneuraner Corporation. [1804; 1 y H s.) 

(l) Sed quaere : .suf>pose A is insured against fire occuniiiK on another s pro|>ertv 
which he is liable to keep in repair, etc The fire miurs : might not A then recover 
the sum insared by the policy although in fact he never s.itisfie<l his liability to the 
owner of the property destroyed ' 

(ar) See post, chapter X. 

(a) Casleliatn v. Preston (1883), 11 y. B 1 ) 380, Hamilton v. Mendes (1761), 
2 Burr. 1198. 1210 ; Law v. London Indisputable Life Policy Co. (1833), 1 K. A J 223. 
228 : Bruce v. Jones (1863), i H tkC 769 , Oodsail v. Botdero (1807). 9 East. 72 

Cv) Sec ChaJmeni on Marine Imranincc, 4th Edn ,p 2,and see Ixird EsHBR'sdcfinition, 
ante, p 71 

(t) A« to sabrogation, tee post, p. 101, and chapter X. 

(a) At a rule insuzsincc companiet will only nndertakc to pay the iiuured a con- 
nderaUy ten amouiit than hit average camingi when In health. 
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Thus it will be seen that the word “ insurance ” is equivalent to " in- 
demnity ’’ only if that word is understood in the legal sense as well as in 
the true sense. 


II. — Insurance and Speculation 

There is an essential element, called insurable interest, which distinguishes 
most, if not all (h), genuine contracts of insurance from gaming trans- 
actions (c). 

" A contract which would otherwise be a mere wager may become an 
" insurance by reason of the assured having an interest in the subject-matter 
" — that is to say, the uncertain event which is necessary to make the 
" contract amount to an insurance must be an event which is prima facie 
" adverse to the interest of the assured. The insurance is to provide for 
" the payment of a sum of money to meet a loss or detriment which will be 
" or may be suffered up)on the happening of the event. ... A contract of 
" insurance, then, must be a contract for the payment of a sum of money, 

■' or for some corresponding benefit such as the rebuilding of a bouse or the 
“ repairing of a ship, to become due upon the happening of an event, which 
" event must have some amount of uncertainty about it, and must be of a 
" character more or less adverse (d) to the interest of the person effecting 
" the insurance ’’ (e). 

Tlierc is a possible error in the above description. It is in the word 
" lienefit.” The ostensible purpose of every contract of insurance, which 
distinguishes it from a mere bet, is not to secure a benefit, but to guard 
.against a loss (/). Tlie law docs not in most cases allow a contract the 
object of which is to make a profit from an accident (g). It does, however, 
in some cases .allow a contract the result of which may be to make a profit 
from an .accident. Of these the most notable is third party liability (gg) 
insurance which forms the most important part of motor insurance. This 
aspect of that class of insurance is discussed in the following section. 

Different kinds of insurance. — It will be seen from the foregoing 
that all insunuice contracts may be divided according to their fundamental 
nature into Contracts of Indemnity and Contracts of Speculation. 

There are various methods of classification, but it is of little or no practical 
or legal importance which is adopted (A). 

A contnact of insurance upon the assured’s own life is always a specula- 
tion upon the length of that life (i). Where, however, the death insured 
against is not that of the assured (or of the husband or wife of the assured). 


(//) Sec pos/, p. 7<y- 

(f) M'thon V. Jonei I- K. .* Kxch. 130. fr' HlacKbURN, J., at p 150; 

Prudential Imuratur Co. v. Inland Hn-enue t'owr... 2 K. B. (>^ 8 , per Channell, 

J., at p. Wjj. 

(rf) Hut .sec Oould v. C ii<>i3; 3 K. H 84. per Bucki.ey, I..J , at p. 95 . P" 
Kennedy, L.J . at p. 98. 

(«) /’er CliANNELl,, J.,in J’rujlintiat Assurance Co, v. Inland Pruritue Coiiirs.. [1904] 
2 K. B. O58, at p. 603. 

(/) See last note and sec post, p. 74, 

(g) Castellam v. Preston (1883). Ii y. B. U. 380 : Matthey v. Curling, 2 A. C. 

180. at p. 219 ; City Tailors, Ltd. v. Loans (1921), i2t> L. T. 439, at p. 444. 

Igg) Where a person i.s insured against a financial loss, and recovers damages from a 
third party who caused it, he cannot keep both the insurance money and the damages ; 
see post, p. 70. Liability is not necessarily loss. 

(A) For a useful summary of other classifications, see VVelford on Accident Insurance, 
and Edn., p. 4. 

(1) Dolby V. India and London Life Assurance Co. (1854), 15 C. B. 365. 
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the contract appears to be substantially one of indemnity (;), since the 
assured cannot recover on the policy a sum greater than the value of his 
interest. But in law it is deemed not to be a contract of indemnity (A) 
and the assured, who cannot insure for or recover a sum greater than the 
value of his interest (/), can none th« less recover the full sum insurer! , 
although his interest has since the making of the contract been e.xtinguished 
and he has not, in the event, suffered any actual loss (m). 

Thus if A lends B £i,ooo. A has an insurable interest in, and can insure 
R’s life to the extent of £i,ooo. If before B dies he repays the £i,ooo, 
can none the less recover this sum on the policy, and thus make a profit 
of £i,ooo {m) (less the premiiuns which he has paid, and in many cases these 
would have been defra3’ed by B). 

Insurance against personal injurj' and insurance against sickness maj' 
be regarded as wholly contracts of speculation (w). wholly contracts of 
indemnit\- (o). or partl\’ Iwth (/>). They are usually the latter. 

If a mtin insures against the loss of a limb for a fixed sum, he is entitled 
to be paid this sum in the event of the loss, although in addition he may 
recover indemnity (in the sense of compensation) by way of damages against 
the person who caused it (q). On the other hand, insurance against an^' loss 
of earnings, or against medical ex|)cnses, actuall\’ caused by sickness or 
accident, would be a true indemnity and not spt'culation (r). 

-According to the standard works on Insurance l.aw (s), all other kinds of 
insurance are and must be contracts of true indemnity (t). But this is not so. 

In a line of cases (m) it has Ix^en held that a contract of liability insurance 
under which a sum is payable u|j<jn the hapj>ening of a sjxjcitied e\ent is 
not a contract of indemnity in the true sense of that wonl. 

It has been repeatedly decided that under such a contract the insurers 
are obliged to pay whatever sum the policy provides, irresjx*ctive of whether 
the event insured against has or has not caused an actual loss of money 
to the insured. 


Ij] OcHisall V liotdrro 11.S07I, 9 tast. ~i lovt-rriilfil t>y Dally v India and London 
l.tjt .d r Co . hnprai .\nd ".fc t’orlrr'-* I.aus ci( InsiiMULi’. Sth JmIii . |ip 11. 1 

(A I Dalhv V I niha and London Lite A iiUtanir Co , Mip>a , Lu:t v J.ondon I ndt-pnlaldf 
Life Policy Co (iSjj). I K A J 2^3 

(/) Life .\ssurance /Xct. 1773. ss 1. 3 (9 Halsburv '' statutes spii 1 liis seem.s an 
anomalous rule and affords an easv opfv»rtunitv of fraud, in that a lollusive loan coulrl 
be made to create an insurable interest 

(m) Sec ciLses under note ik\. supra 

(n) Theobald v liailuay Pasicncrri dsiuranir lo 10 I- xch 43. per 

.■\LDERSON, B . at p 53. and see posl. p 7.S 

lo\ As where the insuraiue is aitainst actual loss of earnings laiised bv sii kness. 
A common practice i.s to in.surc only fur a certain projiorlion of average earnings ;u tuallv 
earned before the incai>acitv 

Ip) E g a poliiy ivliith provides for payment of ix on the loss of a limb and meilical 
expenses up to i v 

!<}) See litaiihurn v, f'lreat H'eslern Rail Co i'i.''74i, I, K 10 flxili 1 . febien v 
East and Wcit India Dock Co 1, K 10 (' 1 ’ 300. 

(r) Sec antf, p tz 

Is) See VVelford on 1 -ire Insurance, 4th I-.dn . Welford on Ariidenl Insurarne. 
ind' Edn, : Porter on Insurance, Mh Hdn 

(I) See Caitellain v. Preston ((SS3). ij Q. IJ D 3S0 . Eueena v Ctaufurd (ifjobj. 
2 Bos, & P. (,s B ) ifut , Prudential Insuranee Co v Inland Revenue Comri , 1904' 2 
K B 658 

(u) Carr v Roberts (1833), 5 B & Ad 78 , Dane v Mortgage Insuranee Corporation. 
(1894] I Q B. 54; Finlay v. .Mexican Imestment Corporation. ''1S97] 1 I.) B. ‘>17; 
Ashdou'n V. tnganuUs (1880). 5 Ex. D, 280 ; Re Eddvstone .Marine Insuranee Co . Ex 
parte Weslem Insurance Co . '1892' 2 Cli 423 ; Re Perkins. Poy\cr v Heyfui, ;i8<»8j 2 
Ch 182; Liverpool Merrtgage Insuranee Co's Case. 1914 2 Ch 1*17. Re Harrington 
Motor Co , Ijd , Ex parte Chaplin, '1928I Ch 103 . Hood's Trustees v. Southern Union 
General Insurance Co. of .insltulasia, 1928^ Ch, 793 
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tn Re Harrington Motor Co., Ex parte Chaplin, (v) Lord Hanwohth, M.R., 
observed ; 

" Carr v. Roberts (w) is treated as an original authority and has been 
" followed in a number of other cases in which it has been pointed out that 
" the liability of the insurance company is as to the full amount on the 
*' contract of insurance, and is not measured or varied by what may happen 
to the money when received or by what has been done by the assured.” 

In the same case Atkin. L.J. (as he then wa.s) [x), approved the statement 
of Kennedy, L.J., in the Liverpool Mortgage Insurance Co.’s Case (y) 
that 

“ How the person who receives payment of a sum of money under a con- 
" tract of insurance or re-insurance (z) or, I will add, of indemnity (a) deals 
” with that sum i.s, in general and apart from special consideration, no 
" concern of the party who in fulfilment of his contract has made the 
" payment to him ” (l.U’etpool Mortgage Insurance Cn.'s Case) {b). 

In the earlier Liverpool Mortgage Insurance Co.'s Case (c), Kennedy, 
L.J., had said that lie thought that the discharge of the liability, ^lgaiIlSt 
which the contract of insurance or re-insurance was the protection, was not 
a condition precedent to the right to claim payment of the amount of the 
insurance or rt'-insurance. In Re Harrington Motor Co., Ex parte Cluiplin (cl), 
.•\tkin, l...f.. whilst agreeing with thi^ view of the law, went on to jxhnt out (e) 
that It wa.s material, in dealing with a ea.se of that kind, to consider the actual 
term.s of the contract, which in the ordinary form of jiolicy were 

'■ the Comjwny will indemnify the assured against all sums which the 
" assured shall lie legally liable to pay, etc.” 

and that it wa.s with reference to a contract in such terms that his judgment 
applied (/). It is remarkable that, in view of the decision in these cases, 
and jiarticularly the observations of .\tkin, L.J., in the last case, in Israel- 
son V. Daieson (g). (Ikei-k. L.J.. .s.iid that after full consideration he had 
come to the conclusion that, under an identical clause in a motor policy, 
the insurers did not undertake to pay the assured anything, .but only to 
indemnify him against such ]>ayment as he may have to make, which was 
ail obligation which they could discharge by paying to the third party the 
amount which the assures! is liable to pay such third party. However 
this may Ik', it should be iiolcd that, by special drafting of its terms, a (xdic\' 
of liabilitj' insurance may l>e made a true contract of indemnity (A). 
Indcmnil^•, that is, in the sense- of ” comiH'n.sation for loss ’ (i). Tliis 
opinion of Guki.k, L. received confirmation, though obiter, in the judgment 


(t) 'tojSjfli 105 (a) (1S33), 5 tl & .Ad 7S 

(r) l.ater Lord .Atkin. (y) [loi^' j (,'h 617. 

(-*) lint see lifilish Viiininions (ient ral Co , Ltd. v. Duder, '1915] * K, B. 394. 

with which c.isi- Ki-nnkuy. L.J.'s. st.Ui-meiU and the ca.ses noted later in the text ol 
thii. .section arc hard to reconcile, 

(a) l-'or the meaning of the word " indemnity " m motor policies, see also post, p. 1 50 
(/>) [19141, i Ch. 017, at p. 039 (c) [1914] 2 Ch. O17 (C. A.) • 

(d) [i92Sj Ch. 105 (f A ) (e) at p. I2r. 

(/) /torf.atp iJi (g) [1933] I K. B. 301. 

(/i) But not jx-rhaps in the legal sense, as to which sense see Pontifex v. Poord 11884), 
12 y. B. 1 ). 152 ; Cotton v liennelt (18S4), -o Ch. D. u>i ; Speller v. Bristol Steam 
Navigation 13 y H D 90 ; Carshore v North Eastern Rail. Co (1883), 29 

Ch. y. 344 ; Birmtngiiatr, and District Land Co. v, London and Sorih IVe.slem Rail. Co. 
(i88()), 34 Ch. 1 ). 2(.i ; Tnlton v. Bankail (1887). 50 L. J. Ch. 029. At any rate not in 
the legal sense in which it is now used in reference tvi contracts of insurance. See Liver- 
pool Mortgage Insurance Co.'s Case, (iom) 2 Ch <>17, and the cases there cited. 

(i) As to its dictionarj' sense, sec Shorter Oxford Dictionary, vol. i, p. 9S7. 
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of Lord Maugham in Digby v. General A ccidenl A ssurance Corporation, Ltd.{f). 
This case is discussed at length elsewhere in this book, and it will suffice to 
state here that this was a daim by a chauffeur to be indemnified by the 
insurers of his employer. Miss Thompson, against a judgmejjt obtained 
against him by his employer for personal injuries incurred while she was 
travelling as a passenger in the car driven by himself. Lord Maugham 
pointed out that the appeal should be treated just as though the appellant 
were the employer herself, for among other reasons “1 sec no reason to 
doubt that the obligation, if any, of the corporation could have been dis- 
charged by a pa>’mcnt direct to Miss Thompson.” 

In this connection it should also be noted that if }>a>Tncnt by the assured 
to the third party is a condition precedent to the right to recovery, the policy 
may be of little value to the person indemnified, who may be unable to meet 
the daim in the first instance (k). 

It is possible, however, to have a jxrlicy which will not hav'e the effect 
of obliging the insurance company in certain drcumstanccs to pay large 
snms to persons who have no real claim to them, or to the insured who may 
make a handsome profit thereby, whilst at the same time the policy is fully 
as beneficial to the insured. As Atkin, L.J. (/), jKMnted out in Harrington 
Motor Co.'s Case {m) : 

" It would appear as though a person who is insured against risks and 
" who has general creditors whom he is unable to satisfy, h;is only to go out 
" into the street aind to find the mo.st expensive motor car or the most 
" wealthy man he can to run down, and he will at once be provided with 
” assets which will enable him to pay liLs creditors a substantial dividend.” 

The case suggested by Atkin, L.J., would not now lx; possible since 
the passing of the Third Parties (Rights against Insurers) .Act, 1930 («), but 
it is still possible that in some cases with a policy in the tenns referred to 
above the insurance company may be compellcii to paj' a sum which becomes 
a pure profit to the assured (0). 

For example, suppose A, a .solicitor, is insured against becoming liable 
for n^ligence to his clients. By rea.son of his negligence he Ix-conies liable 
to pay a client the definite sum of £i,o<xj. Thereupon, if A's jx>licy is in 
the terms indicated by .Atkin, L.J.. his insurance company mu.st, according 
to this authority referred to above, at once pay to A the £1,000. After 
receiving payment of this sum .A, with this money, buys his wife a diamond 
bracelet costing £500 and then persuades his client to accept £500 on account 
and forget the rest. If anybody questions .A as to the legality of this trans- 
action A will refer him to the line of cases quoted. If A is then pressed as 
to the propriety of this dealing he will point out that, as Lord Justice 
Kennedy (p) has laid it down, he only got the amount for whicli he bargained 
in his policy and for which he has paid an adequate premium. Many 
examples {q) in which pajinent under an insurance policy by the insurers 

(/) [1945] ■A- C- I.II . 2 All IC. K. 319. Sep note (r). post. p. 77, and Beacon 

Insurance Co., Lid. v. Langdale, '^1939] 4 All K i< 204. 

(*) Per Navil-LR, J.. in Liverpool Mortgage Insurance Co ’s Case, [1913] 2 Ch 604, at 
p. 612. 

(/) As he then uai, later Lord Atkin 

{««) 1I928J Cb. loj, at p. 124 

(w) 23 HaUbury's Statutes 12. See chapter III. And, it is submitted, wa« not 
possible in law until the later case ol //oorf'r Trustees v. Southern Union General Insur- 
ance Co. of Australasia, (1928] Ch. 793, was decided. 

(ol But see post, p. 1 56. 

(p) In the Liverpool Mortgage Insurance Co.'s Case, [1914] 2 Cb. ttj, at p. 640. 

(7) But few would occur in practice. 
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might in fact result in profit to the assured may be imagined (r). But in 
any case in which the assured does both in fact and in law mak|P a profit 
from the insurance, the insurers can recover such profit from him. Thus if 
in the example given A had persuaded his client to accept £500 in full 
settlement of his claim, the insurance company could, it is submitted, compel 
A to refimd the £500, on the authority of the case of British Dominions 
General Insurance Co., Ltd. v. Duder (s). For in that case, A would have 
reduced his liability, and the contract only obliges the company to indemnify 
to the extent of his liability. 

Finally, it should be remarked that in the Liverpool Mortgage Insurance 
Co.’s Case (t) Kennedy, L.J.. said («) : 

“ I do not think it is true to say that in such a case as the present the 
" party who is entitled makes a profit ; he gets only the amount for the 
" payment of wliich he bargained in the event which has occurred, and he 
" has paid a premium based ujwn the risk, in such event, of that amount 
" having to be paid.” 

But is this noi precise!}' the same thing as a lx;t ? And would not the 
Life Assurance Act, 1774, section i, or the Gaming Act, 1845 (i^), section 18, 
make a policy which has this result illegal ? It is submitted that these dicta 
must be read as qualified by the case of British Dominions General Insurance 
Co., Ltd. v. Duder (a). 

The classification indicated is, therefore, so far as it is possible to make 
it accurate, as follows : 

A. Contracts of Speculation : 

Most life insurance. 


(f) In practice, ol course, tlu' insurers settle direct with tiie third party in motor 
accident claims and the money payable under the jiolicy does nut come into the hands of 
the insured at all. It is at least <iuestionable whether the insuied could not, if he 
desiretl so to do, 111 law compel the insurers to pay such monies dirrsct to him This, 
it IS a]'prcliended. would result from the position that the indemnity provided by the 
policy IS an indemnity against liability In matters of rc-insurancc the re-insurer 
has to pay the original insurer his liability whether he has discharged it or not, and 
it is immaterial to him what the original insurer docs with the money But if the 
original insurer has reduced his liability bv settlement the re-iusiirer cannot be com- 
pelled to pay more than a sum to cover the rediueil liability Per Picki-'Ord, T.J.. 
in litilish Hominions Orneral Insurance Co . Ltd v. Duder. ^1015] 2 K. B. 394. at p. 405 ; 
see also prr Bi'CKLBY, ii9i,Sj 2 K. B 394. at p 403. The same principle, as it 

has lieeii explained and defined, ante, at p 72. applies to the obligation to indemnify 
under iiiuior in.surance contracts .\ii extreiiu lv liilncull c,i-.c might occur in the follow- 
ing circumslaiircs ; the third party has been given judgment for against the 

insured and then for some reason the insurers pay the 11,000 to tJie insured. It is sub- 
sequently discovered that the insurc-d had prior to the payment of the /i.ooo to him 
committed an act of bankruptcy. Upon his becoming bankrupt, will llie insurers have 
to pay again to the third party (this time under the provisions of the Tliird Parties 
Act) ? See this question discussed in chapter III, post, p. 115 et seq. 

\s) [1915] 2 K. U 394, ” The general rule of law (and it is obvious justice) is that 

where there is a contract of indemnity (it matters not whether it is a marine policy or 
a policy against fire on land, or any other contract of indemnity) and a loss happens, 
anything which reduces or diminishes that loss reduces or diminishes the amount which 
the indemnified is bound to pay ; and if the indcmnificr has already paid it, Uien. if 
anything which diminishes the loss comes into the h.mds of the person to whom he has 
paid it, it becomes in e<iuity that the person who has already paid the full indemnity is 
entitled to be recouped by having that amount back.” Per Lord Blackburn in Bumand 
V. /iodoeanacht (1882), 7 App. Cas. 333. 

(0 3 Ch. 617. 

(u) Ibid., at p. 640. 

(»') Section 18 (8 Halsbury's Statutes 1152). 
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B. Contracts of True Indemnity : 

1. Insurance against damage to property caused by fire, 

accident, loss, theft. 

2. Some life insurance. 

3. Some liability insuraifce. 

C. Contracts of Legal Indemnity— which may result in True Indemnity 

or may have the same result as Specidation : 

1. Some life insurance. 

2. Some sickness and accident insurance. 

3. .Some contracts of liabilit}’ insurance. 

While the classification given above is intended to l)e a logical classifica- 
tion in law, in ordinary or commercial language insurance is classified accord- 
ing to the nature of the subject-matter insured or the risk undertaken. 
Thus the following terms are usetl : Fire Insurance ; Life Insurance : 
.-\ccident Insurance ; Marine Insurance ; Burglary Insurance ; Employer's 
Liability Insurance ; Third Party Liability Insur.ance ; Plate Glass In- 
.surance ; Fidelity Insurance ; Road Traffic Insurance, etc. 

The law of motor insurance is now in very complex situation. The 
rights and liabilities of the parties to a contract of motor insurance tnter se 
are still governed by the Common Law mtxlified by such general statutes 
as affect any other contract (u ). But legislation has iinfxiseci ujxin persons 
who undertake motor insurance an almost infinite obligation towards the 
whole world. In certain circumstances this obligation is absolute, and 
cannot be a\oided even when the only person (i.c. the insured) to whom the 
insurer e.vpressly undertook the obligation has forfeited ecerv title of right 
to it. 

Contracts of insurance, again, are more broadly div ided into ; Fire. Life. 
.Accident, ami Marine Insurance. 

The law relating to marine insurance has In^en codified and is to be found 
in the Marine Insurance .Act of ic)o6 (.r). .All other insurance is go\ erned 
by the Common Law (y). There are, however, various statutes which de al 
with miscellaneous, but in st)me cases important [x»ints. The apjjlication 
of the Gaming .Acts and the Life .Asstirance .Act has already l>een noted. 
In addition to these the statutes which affect motor insurance are the 
Assurance Companies .Act. 190Q (r). the Ihird Party (Rights against In- 
surers) Act. 1930 (a), the Road Traffic .Act. 1030 (b). and the Road 1 rathe 
Act. 1934 (c). 

It should be observed that one ciuitract may contain insurances of 
different clxsscs. .An ordinar\- comprehensive private motor car jH)lir y 
is possibly the best e.xample of such (d). It contains : 

(1) Insurance against liability to the public (i.e. third parties). 

(2) Insurance against damage to the insured property caused by : 

(i) Fire ; 

(ii) Theft ; 

(iii) Accident ; 

(iv) Negligence ; 

(v) Malicious Damage. 

(lej £ 1 ^, tile Statute of I-'raud.s. the Gaiuiii^ .Al.t.^. tlic ('otnii.uue<> .Acts, etc, 

{.r) 9 KMahyury's Statutes S51. .Much <•( this .Act states the law applicable to all 
insurance See po.u, chapter VII. 

(y) As mtxhhetl by vanoiis statutes (see note (it')), i.r there is no peiieral co<le ol 
insoranre law. 

(i) t Halsbur>''s Statutes 724. (a) Halsbury’s Statulrs 1 j. 

(61 23 Halsbury's Statutes 607. (c) HalsbuTA''s Statutes 53^. 

(rfi See more fully chapter VIM. frmf. 
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(3) Life insurance (upon the life of the assured and others, e.g. 
the assured’s wife). 

{4) Personal injury insurance. 

III. — Insuhable I.\terest 

At Common Law, wagers and contracts of insurance in which the assured 
had no insurable interest were valid and enforceable (c). The Life Assurance 
Act of 1774 (/) makes void all in.surance. e.vcept insurance on ships, goods, or 
merchandise (g), in which the a.ssurcd has no insurable interest (h). It also 
prohibits the recovery of a sum greater than the value of the assured's 
interest (f). 

By the Gaming Act of 1845 (7) all contracts l)y way of gaming or wagering 
are null and void [k). It seems generally to be supposed that a contract 
of insurance upon goods or merchandise in which the assured has no in- 
surable interest must necessarily be a gaming transaction and therefore 
void (/), No doubt in practice most insurances in which the assured has 
no interest would be gaming transactions. But it docs not necessarily 
follow that all such must l)e. 

Suppose that A insures against the risk that B, his son, may be held 
liable for damages to a third party in respect of B’s driving a car which A 
has lent him. A lias no insurable interest in this risk (m). But as Roche, J., 
put it in Williamsi v. Baltic Insurance Assoctiition of London, Ltd. (n), “ Such 
a person, would be ver3' much surpriseil to be told he had taken out a gaming 
[Kilicy ” {o). Nevertheless the insurance, not l)emg upon goods or mer- 
chandise, would formerly have been void (/>). The law is that in the case of 
insurance u|>on goods [q] the absence of an insurable interest does not by 
itself vitiate the contract, which will be enforceable unless it is in substance 
a wagering transaction. 

Suppose, again, that A gives his son B a motor car. .\ insures the car 
in his own name against loss and damage. Ha\ ing no projxiny in the car, 
and no obligation to repair its loss or damage, A has no insurable interest. 
But, it is submitted, such a fxilicv would not be held to lx* a gaming trans- 
action (r). 

The essence of gaming is that one party is to win and the other to lose 
ujKin a future event, which at the time of the contract is of an uncertain 

(c) HaUbury's Laws, Jiul Hdn. 344. 334 

(f) Known .1-, " the (laniblin}; .A* t o Halsburv'.-. Statute^ S4O. 

(4') Ibid , a. 4 ill) Ibid , ^ I. (t) Ibid., I, 3. 

(_;) 8 HaUbury's St.itulf.-> 114O, 

(A) Ibid., iS; .see al.Mi s i ot tiu- 1774 Act 

(/) See, e g , Wcltonl on Accident In,surance. .Jnd lidn,, p. 14. 

(m) Hilt .see now .t/o«A v. Waihry. ;'iv35’ 1 K H 75. 

(n) b iSi (doiibu-d 111 the 1‘rivy Council in I'andepilte v. Preferred 
Aecident Insurance Corporation of Sew York, 11033 .A C. 70). (In H'l/tiams' Case it 
.seein.s to have been decided thal in.surable interest was not essential to the validity of an 
insurance ujxni a motor car. But the authority for this w-as ICaleri v. Monarch Life 
.4 ••-‘lurance Co (183(1)^ s I-- & B. 870, in which the cpiestion was not whether a contract 
in which the assured had no insurable interest was void, but whether the as.sured could 
recover an amount in excess of his interest, as trustee for others, and it was held that 
he could.) Sec also .\'orlh liritnh and Mcrtantile Insurance Co. v. Mojfall 11871), L. R. 7 
C. I’. 25, 

(o) Ibid., at p. jSS. 

ip) I.e. before the Road Traftic Act, 1030 (43 ilalsbury's Statutes 607). 

(y) Insurable interest in insurance uiKin ships and upon goods at risk in a maritime 
adventure has been made necessary by the Marine Insurance Act of 190b (9 Halsbury s 
Statutes 851). 

(r) See e.g., James v. Hrilish Cetieral Insutame Co., [1947] 2 K. B. 311. 
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nature (s). But where the assured has no insurable interest he cannot in 
most cases win, since he holds any sum recoverable under the policy in 
trust for the person who has actually suffered the loss (/). Nor can the 
company win, since the premium is paid and is of the same amount, irre- 
spective of whether the event occurs («). 

" A wagering contract is one by whicli two j>ersons, professing to hold 
" opposite views touching the issue of a future uncertain event, mutually 
" agree that, dependent upon the determination of that event, one shall win 
" from the other, and that otlier shall pay or liand over to him, a sum of 
“ money or other stake ; neither of the contracting parties having any other 
“ interest in that contract than the sum or stake he will so win, there being 
" no other real consideration lor the making of such contract by either of 
" the parties " (t»). 

" It is also essential that there should be mutuality in the transaction. 
“ For instance, if the evidence of the contract is such as to make the inten- 
" tions of the parties material in the consideration of the question whether 
" it is a wagering one or not, and those intentions are at variance, those of 
" one party being such as if agreed in by the other would make the contract 
" a wagering one, whilst those of the other would prevent its becoming so, 
" this want of mutuality would destroy the wagering element of the contract 
" and leave it enforceable as an ordinary one ” (a>). 

It has been held that a motor insurance is in substance an in.surancc 
upon goods (n). But tliis decision has been doubted (h), and inasmuch as 
many motor policies do not insure the car at all, the question of insurable 
interest may determine the validity of a motor policy (c). 

Moreover, proof of an insurable interest prevents a policy from being 
a wagering policy (d). 

It becomes necessary, therefore, to define “ insurable interest.” This 
cannot be done with accuracj' fe), but it may Im; said that 

" an insurable interest exists where the assurcil stands in some legal 
** relation (/) to the subject matter of the insurance whereby he stands to 
" incur some legal loss (g) if the event insured against occurs." 


(J) Frr Cotton, L.J., in Thacker v Hardy (1S7S), 4 Q. 11 . I> oSs. approvetl in 
Forget V. Osligay, [1893] A. C. 318, at p. 3^0. 

(!) London and \orlJt HVa/cm Rail. Co. v. Glyn (1859), 1 K, & E. 65 J ; Grant v. Hill 
(1812), 4 Taunt. 380; Armttage v VVtnterbotiom (1.S40), i Man & G. 130 ; Ualglenh \. 
Buchanan (1854), j6 Uunl |Ct. of Ses,s I 332 ; H'alers v. .Monarch Life .■Isiurance Cn . 
ante. p. 79. 

(») Sec post, chapter IX. as to M-hen the preoiium must be returned. 

(r) Per Hawkins, J.. m Carltll v. Carbolic Smoke Ball Co , [1892J 2 y B. 484. at 
p. 490 ; sec also 'J hacker v. Hardy (1878), 4 y B. 1 ) 685 ; Universal Stock l-.xchange v. 
Strachan, [1896] A. C. 166. 

(») Per Hawkins, J., iW.. at p. 491. "There is a profound distinction, legally and 
practically, between speculative transactions enforceable by law and mere gaining 
transactions unenforceable by law. Tbc test is this. If the parties meant tliat no 
legal bargain should be effected between them, and that there should l)e no legal right 
to demand pay'ment except a moral right, the contract is a gaming contract. But if 
the parties intended to enter into a legal contract, though it deals with speculative 
traimctions. it is enforceable " {per McCardik. J.. in Barnett v. Sanker (1923), 41 
T. L. R. 660). For other respects in which an insurance contract diflers from a mere 
wager, see Welford’s Fire InsutatKe, 4th Edn., p. 8. 

(a) WiUtams v. Baltic Insurance Association of London, Ltd., ante, p. 79. 

(b) In Vandepitte v. Preferred Auident Insurance Corporation of New York, ante, p. 79. 

(c) See p. 79. ante, and the example there suggested of a father who insures his son ; 
and see Vandepitte v. Preferred Accident Insurance Corporation of New York, [1933] 
A. C. 70. 

Fcr WiLuis. J., in Wilsou \.J<nut (1867), L. R. 2 Exch. 139: and see t. 4 of 
the Marine Insurance Act. 1906 (9 Halsbury’s Statutes 832). 

(e) Lucena v. Craujurd (1806), 2 Bos. ft B. {.n.r.) 289, per Ixird Eldon. 

if) Inglts V. Slock (1883), 10 App. Cas. 263, at p. 270. 

(g) Lucena V. CrsM f urd, tupr a, ^ LAwnnncM.J., at p. 302. But tee Hobbs v. Hannam 
(1811), 3 Camp. 93, wud Macaura v. Northern Assurance Co., [1925] A. C. 619. 
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The interest must amount to more than a mere exjjectancy (A), 

For example, a garage proprietor has an interest in any car which is 
kept at his garage and maintained and repaired by him. He can insure 
the car against loss or damage occurring to it whilst in his possession or 
control (i). If the owner is killed whilst driving the car, or if the car is 
lost or destroyed, the garage proprietor may lose a valuable custom. But 
he has no insurable interest in that customer’s life, or in the car, and could 
not therefore validly insure against the owner’s death or against the loss or 
destruction of the car whilst out of his control even to the extent of the 
profits he expected to make from the continued custom (;). 

The following is a descriptive but not an exhaustive list of the persons 
who would be held to have an insurable interest in a motor car : 

1. The Owner . — He may be the legal or equitable owner (k), but need 
not be both. He need not be the absolute or sole owner (/) of the car, nor 
need he be entitled to its possession or use (m). But a man regi.stered as the 
owner who is not in fact the legal or equitable owner but who, for instance, 
only advanced the purchase price to another to enable him to purchase the 
vehicle, has not sufficient insurable interest in the car so as to be able to 
" p<'rmit ” some other person to use it on the roads, within the meaning of 
that word as used in s. 35 (i) of the Road Traffic Act, 1930 («). 

2. The Seller . — The owner of a car who enters into a contract to sell it 
retains his ownership until the property in the car passes to the buyer (0). 
When the property has passed the seller may still have a right of lien or a 
right of stoppage in transitu or lioth. If he has either he still has an insurable 
interest for some purposes, but not. it is submitted for the purpose' of the 
us<*r of the car on the road (p). If the property has passed to the purchaser, 
and the seller has no right of lien or right of stoppage in transition, he will 
have no insurable interest {q}. unless the car is at his risk by sjjecial agreement 
between him and the purcha.ser (r), or he has contracted to insure (s) it. 

(A) Luerna v. Crau/unt. uttte. p. 8o ; Motan. iialioway &• Co. v. Utieth, [1905] 
2 K. 11 , 555. 

(i) See cases cited post, pp. 82 3, notes (<•), (/), (g) and (A). 

(/) Suchanan 6- Co. v. I-aher u8<l<n, 15 T. L. K. 383 : " man may be largely 
intcrestetl in the arrival of a ship and yet have no in.surable interest in her, as where the 
ship is bringing goods to a market where the man deals, which, when thev arrive, he can 
buy and so fulfil his contracts and thereby save himself from loss " (per Bicham, J., in 
Price V. Mantime Insurance Co (kkkj). ioT. I,. K. 481) : and see note [q], tn/ra 

(A) Castellain v. Preston (1S83). ii y. B. D. 380, pet Bowen, 1 ,.J.. at p. 307. But 
he must be the owner at the time he effects the insurance. Kogerson v, Stolitsh Auto- 
mobile cmd General Insurance Co., Ltd. (1931). 146 I-- T 26, 

(/) Page V. Fry (t8oo), 2 Bos & P. 140 . Robtnson v. Gleadow (1833), 2 Bing. (N. C.) 156. 

(m) li'ard v. Cartlar (1805). R. i Eq. 29, at p. 31. 

(n) Zurich General Accident Insurance Co v. Huc/t (1939). 64 LI. L. K. 115. See 
chapter IV, post, p. 172. 

(o) WTicii the property passes depends upon the circumstances and terms of each 
parUcular contract See Sale of Goods Act. 1893. I^rt II, ss. 16-20 {17 Haisbury's 
Statutes 620—3). 

(p) CoUingridge v. Royal Exchange Assurance Corporation (1S77). 3 Q. B. D. 173 ; 
Casiellain v. Preston (1883), 1 1 y. B. D. 380 ; Clay v. Harrison (1829). 10 B. & C. 99 ; 
Peters v. General Accident !■ ire and Life Assurance Corporation, Ltd., [1938] 2 All E. R. 267. 

(7) Rorth British and Mercantile Insurance Co. v. Moffat 0871), L. R. 7 C. P. 25; 
Anderson v. MorUe (1876), i App. Cas. 713. In this case it was held that the pur- 
chaser of a " cargo ” of rice upon a certain vessel had no insurable interest to support 
a claim under a policy in respect of loss of some of the rice already loaded on the vessel 
as cargo at a time when the remainder had not yet been shipped. This case, upon which 
the House of Lords was evenly divided, has been distinguished in later cases and should 
be applied with caution (cf. Tattersail v. Drysdale, [i 935 ] 2 K. B. 174. per Goddard, J. 
(as be then was) ; Peters v. General Accident Fire and Life Assurance Corporation, Ltd., 
[*938] 2 All E. R. 267). 

(r) Heckman v. Isaac (1862), 6 L. T. 383. 

(s) CoUingridge v. Royal Exchange Assurance Corporation, supra ; Inglis v. Stock 
(1883), 10 App. Cas. 263 : Phamix Assurance Co. v. Spooner, [1905] 2 K. B. 753. 
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3. The Purchaser. — A person who agrees to buy a car acquires an in- 

surable interest in it the moment the contract is completed. It does not 
matter that the property has not passed to him (<) or that he has not peiid 
or become liable to pay the purchase money («), or that the car is not in his 
possession. * 

4. Parties to a hire-purchase agreement. — A hire-purchase agreement is 
either an agreement to purchase by instalments or an agreement to hire with 
an option to purchase (i’). 

In the case of an agreement to purchase the seller will have an insurable 
interest only if the hire-purchase agreement either gives him the right to 
re-take possession of the car if the instalments are not paid (w), or stipulates 
that the property shall not pass until the last instalment is paid (at), In the 
case of an agreement to hire the owner does not part with his property in 
the car, and therefore retains an insurable interest (x). In both ca.ses the 
purchaser or hirer has an insurable interest in the car (y), and this is .so 
even if he is under no liability to the owner for the loss of or damage to the 
car (;). But he must stand to lose something by its loss or damage (a). 
The difficult and imjHirtant questions concerning the rights of the parties 
to a hire-purchase agreement under a motor insurance [lolicy are discussed 
more fully elsewhere (6). 

5. Persons to whom the legal ownership passes. — Trustees (cK receivers, 
liquidators, trustees in bankruptcy, e.\ccutors and administrators of a 
deceased person’s estate and others to whom the legal ownership passes 
have an insurable interest (</). 

6. Persons in possession of the car. — Any person who has fxissession 
of a car has an insurable interest in the car to the e.xtent to which he will 
suffer a loss if the car is lost, destroyed or damaged. .'\nd this is so irre- 
.spective of any liability to the owner. Thus factors (f), garage proprietors (/), 


i/I As to «lien the propcrti jjasscs, see Sale of (;<khN s’ (17 H.iN- 

bury's Statute.^ ojo -3) Hulloek v ftW/ami 1 i), (>7 1.1 I. 1 < 3'»/ 

(«) Joyce V Sa-ann (iSo^i, 17 (' IJ (n s i, S,!, at ]> 104 , t ulouitti hi\uranct ( o oj 
\eu' jtealanit V Adelaide .Mantle Jn.'^urance Cu ii.ssOi, i .• App Cas I jS. Uistlnti’iiishinK 
Andei.ion v Miyrice (iS7(>). i .\pp. Cas. 713 

(il See I Halsbury'ji I^aws. jnd Kdn 7<«i /; Mil nlirc v tro'-^ley Hrolher'., l.ld . 
[1S05; f 457 

la’) There is no aulhontv upon tins There are di< ta in marine lll•.u^anle ca-ses to 
thecontrar\' See -S/amhanA v. /enning (iSsi). IJ C. II <'11 p 75 . and Stanibank \ 
Shepard (1S53), 13 C. B, 41S, at p. 443 ; and s«-e cases cited under nrite 'f>), ante, p si 
(j'l Helby V. Matthews, .A C 471. Itelsrze Motor Supply Co v Cor, ;ioi4l 

1 K B .-44. 

(v) .-trmita^e V U lulerbottom jiH4ol. 1 Man & f. 130, .Mathi-v //ami//t>ii ( i Sy j). 7 
Bxch 3^3 . H'aieri and Steel v .Monarch l-ite and Life .Aniurance Co {1S50). 5 I-, ft H 
870, Londem and .Vorih tl'eMrrn Rail Co v (Mvn (i.\59), I K * K '>5^ ; Stmp'on v 
Scottish Cnton Insurance Co (iH<>3l. i Hem * M oiS , Marhnrau v. Kitchin/; (1872), 
L R 7 O B 439, Dixon V H'Airii'of/A 1 18701. 4 C I' D 371. 

(i) hbsworth v Alltatue Matmt Imurante Co (1S731. I.. R. 8 C. I’. 5‘/C>. 

(a) Ex parte Houghton, Ex parte (Dibble (1810). 17 Vc.s, 251 ; Ebsu’OrIh v .■tlhance 
Marine Insurance Co. (1873), I. R I’ 59/). at p <>38. /•>t' v /-rv (>859). 27 Beav 
144 ; Re Hetty, Hetty v . 4 « -Om , iSctn, 1 Ch H21 
{b) Post, chapter IX. Part 2 

(c) Maeaura v Senthern Assuratue Co , ^1925] .\. C. 61C4, 

( 4 ) Camden v. Anderson (1794), 5 Term Rep 709; Ex parte Yallop (1808). 15 Ves 
60. at p. 67. 

(e) Waters and Steel v Monarch Eire and l.tfe Asiurance Co . supra ; Londem and 
S’orth Western Rail Co v Olyn (iSyc#), I E & E 652 , Dison v. Stansfeld (1850), 10 
C. B. 398, at p. 417 

If) Waters and Sleet v Mcmarch Eire and Life .Assurance Co , supra ; Martmeau v. 
KiUhing. supra In Dalglrnh v Huchanan (1834). i 9 Lrunl R't. u( Setw.) 332, it waa 
held that a coach builder had an tnaurable interest in vehn les left with him (ot repair*. 
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carriers (g), innkeepers and others (h) have as bailees an insurable interest 
in any car which comes into their possession, provided that they would 
lose some advantage accruing to them from the bailment if the car were lost, 
destroyed or damaged. But in any case a person who has possession of a 
car is always responsible to the owner for any loss or damage caused by his 
(or his servant's) negligence (t). Moreover, he has an insurable interest 
to the extent that he benefits by the possession [j). It can therefore be said 
generally that any person in possession of a car has an insurable interest in 
it. Thus a person who borrows a friend’s car could insure it in his own 
name, since he has an interest in the risk that he may be liable for damage 
caused by his own (or his servant's) negligence [k), and his enjoyment of 
the use of the car will be lost if the car is damaged, destroyed or lost (/). 
Indeed there is no reason why a person who does not own a car should not 
be validly insured against third party risks whenever he happens to be driving 
a car belonging to somebody els<' (m). 

Apart from loss of or damage to the car, a motor policy must always 
cover the risk of liability to third parties («). usually also covers the risk of 
personal accident to the assured, and sometimes covers the risk of death 
and j^rsonal injury to the assured’s wife. The indemnity against third 
party liability is often purported to extend to any person driving with the 
assured's permission (0). .All these are insurances to which the Life .Assur- 
ance .Act, 1774, applies, and are therefore invalid unless the a.ssured has an 
insurable interest in the risk (/>). The assured has an insurable interest in 
the life of his wife (</), and presumably also in the risk that she will 
be injured (r). 

He has an insurable interest in the liability of or accidents to persons 
driving the car with Ins consemt (.v). 


IV. -iNSLR.tUl 1. InT1.RI:ST in MoIOK iNSfR.-tNCE CASES 

1. Before and apart from the Road Traffic Act, 1930. — The question 
of insurable interest in motor car insurance is sometimes thought to be of little 
imjxirtancc. Vet its inijxirtance is indicated by the following remarks of 


O') < r(iulr\ V ( iilicii (iS j.'), 1 n A Vd 47s 

(A) Si-f V\ l ire Insur.inco ^tli l■-^ln , ]> . .-ina v /iri.i'i;. House HottI 

(Staines), Ltd (igjyl. 137 1. 1 ' 2<k» |innkevi«'i'i ANo pawnbrokers by the Pawn- 

brokers .Act, IS7.;, s ey (le HaKburv s Statutes (<05) 

(O Coin’s V lieinarJ (1703), .: l.d K.ivm <kw» i tbil'^bury s I-aws, jnd lidn 7J3 
cl seq. 

(j) Castrllain I’rrston (iSSO, 11 i_> II 1) 3S0 

{k) Slirhnf; v I nneAuM (iSoo). 1 i Past, i>iv . Stdauass v 1 odd )iSiS;. .; Stark 400 , 
Crowley v Cohen (1IS3J), 3 H. iS Ad. 47S ; ll'a/ers and Steel v Monarch Fire and 
Li/e Assurance C'y (iSsO), 5 U A 11 S70 . London and S'orth H'cstcrn- Rail. Co. v Clvn, 
supra : Joyce V Kennard (HCyi). 1 . K 7 V> 11 . 7.S. 

(d lie will be reslKitisible for the .sli|;htest negligence Cegg.r v Rernard, supra ; 
Caughan v. Menloic (1S37), 3 Bing (N c ), 4<>«. per Iinoal, C J , at p 47s. 

(m) 'J allersall V. IJivsdale, [igjy, 2 K 11 1 74, at p. 1 711, />«!■ Goudako, J. (as he then 
was). Though III practice such i over is not usually granted, as the premium is normally 
assessed on the characteristics and proposed uses of a particular vehicle. 

(ti) Koarl Traihe .Act, i<i3o, s 35 (23 HaKbury's Statutes 030) 

(0) J’ailor V. Co-operative Insurance Society (1030), 38 1.1 L. K 437 
[p) Shilling V. Accidental Death Insurance Co. (1857), 4 H. & N 44 
(7) On^ths V Fleming, [igoo] i K. B. S05 ; Reed v. Royal Exchange Assurance Co. 
(1793), Peake, Add. Cas. 70. 

(r) Since he is entitlcil to her consortium and her services and can claim damages 
from anj' person who depnves him of them. Cuy v. I.ivesey (1618), Cro Jar. 501 ; 
Hyde v. Scyssor (1619), Cro. Jac. 538. 

(j.) Monk V. Warbey, [1935] t K. B. 75. 
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ScRUTTON, L.J., in Rogerson v. ScoHisk AtUomobile and General Insurance 
Co.. Ltd. {f). 

" The parties in this case could not be saiid to have intended to depart 
" from the cardinal principle of insurance law that a person could not 
" recover for a loss in respect Of a subject-matter in which he no longer 
" had an insurable interest.” 

In this case the assured was covered in respject of third party risks 
arising from his driving car " A ’’ or any other car " instead of car ' A.’ " 
He sold car " A ” and then, having been involved in an accident with his 
new car, sought an indemnity under his policy. The insurers succeeded 
upon appeal in resisting this claim on the ground that the assured had no 
longer any insurable interest in the subject-matter of the jwlicy when he 
sustained the loss (m). 

At this point the distinction must l>e made between four de.scriptions of 
insurable interest : 

^ I. Interest in the risk of loss or damage to the insured car. 

2. Interest in the risk of incurring third party liability from the 
drirnng of the insured car by the assured. 

3. Interest in the risk arising from the drir ing and use of other cars 
by the assured. 

4. Interest in the risk of incurring liability to third parties from the 
driving of the insured car by persons other than the as.surc<l, i.e. those 
driving on the order or with the pennission or consent of the a.ssur«l. 

In the first class of insurance the insurable interest lies in and is 
inseparable from some property in or possession of the insured car ; in the 
second class of third party liability insurance the insurable interest is not in 
lithe car itself, but in the driving or use of the insured car by the assured or by 
ghis serx’ant or agent. It does not follow that a change m the assiured’s 
interest in the car (as where, for instance, he decides to share its ownership 
with a reckless driver) will not. in the case of third party liability insurance, 
avoid the policy (a). This result may well be brought alxmt by reason of such 
a change constituting a material alteration in the circumstances of the risk 
insured. In so far as the judgments in Rogerson's Case {b) may seem to 
decide that a possessory' interest in the car is necessary to the validity of third 
party insurance they must be applied with caution. There seems no reason in 
1 principle why a person should not effect a third party liability policy in respx'Ct 
( of his driving a car in which he has no interest — e.g. his brother’s car {c). 

It must, in view of the remarks of Scki'TTON, L.J., above and Ihbsc m the 
Privy Council in VandepiUe's Case {d), be taken to be the law that a policy of 
motor insurance covering third party liability requires an insurable interest 


(0 47 T. I,. K ^0 ; on ap|wal (i(>3ii, 48 T. L. K. 17 (H. k.). 

(m) As GodoarL), J. (as he then was), said in TattenaU v. Drysdale, ; 2 K. H 1 74, 

at p. 179: " both in the Court ol Appeal and the House ol Lords the deusivr (actor (in 
Jtogrrson's Case) was that the subject matter ol the insurance was the specifted Lar, and 
that as the assured had parted with it be no longer was interested in the policy." 

(а) Cf- Jeninm v. Dtam (1933). 103 L. J. K. B. J50. 

(б) Supra. 

(c) Indeed most motor policies cover the assured when driving other jicoplc's cars. 
See Goddard, J.. in Tattenalt v. DrytdaU, [1935) 2 K. H. 174, at p. 179. 

VoMtapiUe v. Prtferrtd Accident Intutance Corporatten of New York, [1933] 
A. C. 70. See also Gnardtan Assurance Co., Ltd. v. Suikerland, [1939] 2 All E. K. 246; 
Bulloch V. Bellamy (1939), O3 IJ. L. R. 392. 
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in the assured for its validity (e). Thus the assured or any other person seek- 
ing to claim indemnity under the policy (either as an injured third party under 
the provisions of the Third Parties Act, 1930 (/), and the Road Traffic Acts. 
1930 and 1934 (g), or as a third party driving with the insured’s consent 
and claiming to be covered under the policy) may, in some cases, be met by 
the defence of no insurable interest to support the policy. In Coles v. 
F. Young, Ltd. (A), it was lield that the assured could not enforce a policy 
in respect of a lorry of which he could not prove his ownership in law. 

In Bell Assurance Association v. Licenses and General Insurance Co., 
Ltd. (»), a " knock for knock " agreement was held inapplicable when the 
policy between one set of insurers and their assured was invalid through 
the absence of insurable interest {j). 

The authorities and principles governing insurable interest summarised 
in the preceding pages may be regarded as generally applicable to motor 
insurance policies. The ca.se of Waters and .Steel v. Monarch Fire and Life 
.Assurance Co. (A), which is authoritative upon the nature of insurable 
interests in goods, has been quoted and followed in motor car cases, inter alia 
in Aked & Co., Ltd. v. Wheel and HVwgs Assurance .Association, Ltd., and 
Mountain { 1 ). In his judgment in this case M.scKinno.v, J., pointed out that 
the assured may effect his insurance in one of three capacities — as owner, as a 
person with a jX)sscssory interest, or as agent or trustee for the owner of the 
proix'rty in respect of the owner’s in.surable interest. The plaintiffs claimed 
to be indemnifitHl against damage sustained by a car temporarily under their 
control as agents for the owner, wlicn it was running under their trade 
numbers. The owner of the car happened to be the managing director of 
the plaintiff company. MacKinnon, J., held that the plaintiffs were not 
entitled to the indemnity claimed, inasmuch as they had no insurable 
interest in respect of the loss involved, the car being neither their property 
nor one in resjject of which they were under any legal liability. The learned 
Judge further held that the plaintiffs had not, on the facts, made out a good 
claim under the third head of " agency or trusteeship for another.” The 1 
decision is of great interest in indicating that " insurable interest ” is asj 
necessary an element in [xilicies of motor insurance as in other cases. That 
a posse.s.sory interest in the property of others is a sufficient “ insurable 
interest ” to support a motor insurance policy was further upheld in Aria 
V. Bridge House Hotel (Staines). Ltd. (tn), where the a.ssured was an inn- 
keeper. 

The line of cases on this point, starting with Rogerson v. Scottish .Auto- 
mobile and General Insurance Co., Ltd.(n), has been continued in Tattersall v. 


(t) In practically every instance such an insurable interc.st can be discov-ered. Thus, 
an assured who takes out a policy to cover Ins own liability to third parties while he is 
drivint; unspecified vehicles has such an interest. If, for instance, a father insures 
against his daughter's liability to third parties whilst she is driving a car in which the 
father has no material interest, it may well be that he would be considered his daughter’s 
agent or trustee in this respect. But if he alleges to insurers that he has an interest in 
a vehicle whereas in fact he has none, and the policy is based on the supposition that he 
has that interc.st, the policy becomes unenforceable by him. 

(/) 23 Halsbury's Statutes 12. 


(1?) ®3. 27 Halsbury's Statutes 607, 534. 

(*) (19*9). 33 LI. L. K. 83. t . t o 

(l) (1923), 15 LI. L. R. 226 : on appeal, 17 LI. L. R. too. 
(j) See Bankbs, L.J.'s, remarks in that case. 

(*) (1836), 5 E. ft B. 870. 

(t) (>9*5). ai LI. L. R. 200. And in WiUiams v. Baltic 
London, Ltd., [1924] 2 K. B. 282. 

(m) (>927). 137 L. T. 299. 

(n) (1930). 47 T. L. R. 46 ; on appeal (1931). 48 T. L. R. 


iHsuranee Association 

> 7 - 
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Drysdale (o), Peters v. General Accident Fire and Life Assurance Corporation, 
Ltd. (p), and Guardian Assurance Co., Ltd. v. Sutherland (q), and establishes 
beyond doubt that where the subject matter of a policy is a specified vehicle, 
and the assured enters into the contract on the basis that he has a particular, 
specified interest in that vehicle, tiie policy lapses if he parts with that 
interest. In TattersaJt v. Drysdale (e). Goddard, J., as he then was, used 
these words: 

" The true view in my judgment is that the policy imsures the assured 
’ “ in respect of the ownership ami user of a particular car, the premium 
j " being calculated, as was found in Rogerson's Case, partly on value and 
" partly on horsepower. It gives the assured by the extension clause a 
privilege or further protection while using another car temporarily, but 
" It is the scheduled car which is always the subject of insurance. Though 
" the words differ in the two policies, the effect and intention seem to me to 
■■ be the same, and express provision is made for what is to happen when the 
■■ assured parts with the car To construe this policy otherwise would lie 
" to hold in effect that two distinct insurances were granted, one in respect 
" of the scheduh'd car, and another wholly irrespective of the ownership of 
■' any car (r). It may be that a jierson who does not own a car can get a 
'■ policy which would insure him against third party risks whenever he 
■■ happens to lie dni iiig a car lieloiiging to someone else ; but the clause 1 
" am considering is expressly stated to lie an extension clause, that is, 
'■ extending the Ix'nefits of this |H>licy. and accordingly if the assured ceases 
■■ to be interested in the .subject matter of the insurance, the extension falls 
■■ with the rest of the polict .” 

Lastly, the fourth cla.ss of in.surable interest mentioned above comes to 
Ixi consideR'd. In Williams v. Baltic Insurance A ssociation of London, Ltd. (s), 
the assured lent his car to his sister, who sub.sequently bc'came liable to 
satisfy a judgment obtained against her by a third party in resjXKt of her 
driving of the insured car. The assured claimed against the company that 
they ^ould indemnify his sister, and should pay the amount of the judg- 
ment against her either to her or to him as her trustee. The comjiany 
clainuKl that the assured had no insurable interest in his sister’s driving, and 
therefore the indemnity which the police purjxirti'd to give bv the usual 
" extension clause " was void by reason of the Life Assurance -Act of 1774. 
In the event, it wa.s held that the insurance was an insurance ufxin goods, 
wliich jdoes not by the .Act of 1774 require an insurable interest, and the 
assured was therefore paid. 

In Vandepittc v. Preferred Accident Insurance Corporation of Kew York (t), 
in which doubt was thrown upon the decision in Williams v. Baltic Insurance 
Association of London. Ltd. fx), it was held that a person effecting a motor 
policy has no insurable interest in the driving of the insured car by some 
person who drives with his con.scnt. but not as his servant or agent. This, 
then, was the position with regard to the last class of insurable interest 
when the Road Traffic Act, iqjo, came into effect, and, as will be seen in the 

(O) [«935] 2 K. B. 174 . 52 U.L K ti. 
ip) ['938] 2 -All E. K. 267. 

(?) 11939' 3 All K. R 24(1 

(r) Contrast Digby v. General Accident Fire anJ Life .tssurance Corporalion, Ltd., 
[1943’ A. C. 121 ; 11942} 2 All E. K. 319, where the inclusion of an "extension clause ’’ 
covenng the driving of the scheduled car by an " authonsed dnver " was held in effect 
to import a fresh promise of indemnity, and lt> create a new though limited contract. 
The decision in this case, however, does not, it is thought, affect the reasoning of God- 
oabD, j., in TaUeriall v. Drysdaie. 

(r) [1924] 2 K. B. 282.' 

<0 [ >933] .A. C. 70, This was a decision in Canadian law, and is not now an authority 
on this point hi English law. 
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ensuing paragraph, the difficulty arising from this lack of interest of the 
assured in such a person’s driving of the insured car and that lack in the 
authorised driver ” himself was removed by s. 36 (4) of that Act. 

2. Effect of Road Traffic Act, 1930, on insurable interest. — In con- 
clusion it remains only to stress that whilst " insurable interest ’’ is still 
important as a fundamental factor in motor insurance law, the necessity 
for insurable interest has to a limited extent been abolished by 
section 36 (4) of the Road Traffic Act, 1930 (u). The section, which only applies 
to insurance against liability in respect of the death of or bodily injury to 
third parties, provides, by subsection (4) that " notwithstanding anything 
in any enactment ” a person issuing a }>olicy of motor insurance in respect 
of such liability shall be obliged to indemnify the persons specified in the 
policy (v). 

*It has been held that that subsection nullifies the effect of the Life 
Assurance Act. 1774 (jc), upon motor insurance contracts in respect of 
liability for the death of or personal injury to third (x) parties (a). The 
section says that it shall apply “ notwithstanding anything in any enact- 
ment,” and it has been held that this aims at the Life Assurance Act, 1774 (b), 
which, as has been noted, provides inter alia that no insurance except 
insurance upon goods shall be valid without any insurable interest. But 
it is submitted that section 36 equally aims at the Gaming .\ct, 1845 (c), 
uliich prohibits contracts by way of gaming or wagering. 

In Pliers v. General Accident hire and Life Assurance Corporation, Ltd. (d), 
a p<ilicy was taken out by one Coomber with the defendant company to 
cover his driving of a specified car. There was the usual extension clause in 
the fKjlicv covering any jXTSon who was driving the specified vehicle on the 
|K)licy holder’s order or with his jiermis-sion. Two months before the 
accident CKCurred in which the plaintiff was injured, Coomber sold the car 
to one I’ope, and Mr. Pope was driving the car at the time of the accident, 
and later was found liable to the plaintiff in damages. .\t the time of the 
accident, Coomber was still due to receiv*- £5 of the purchase price from Poj)e. 
In his judgment, which was approved m its entirety by the Court of 
.•\pix»al (f), CioiniAKi', J., as he then wa.s. u.sed these words: 

" I am askcsl to hold that Mr. C<K)mt>cr still retained an interest in the 
" car. The onlv interest that I can see that he retained was an interest to 
" lx; paid £5 He may have had, as an unpaid vendor, an insurable interest 
■' for some purposes— I do not know— but he parted with the car. The 
“ property in the car passed on the sale, and a clearer instance of property 
" pas.sing at the time of sale of specific goods 1 confess I cannot well imagine. 
■' The car thereupon liecame I’ofie’s property. Now what tx“came of the 
'■ policy ' . . . Well, I think that the policy lapsed. I think there was 
■' thereafter no policy in existence on this car becau.se the only person who 
" was insured was .Mr. Coomber. and Mr. Coomlx;r had parted with the car. 
■' 1 think that unle.ss 1 held that. T should be going behind Rogerson v. 
''Scottish .■tutomobile and General Insurance Co.. Ltd. (/), and Tattersall v. 
■' Drysdale ” (g). 

(m) Halsburv's Statutes (>07 ; and see po-.t, p. <it>and chapter IV. p. ji i. 

, (e) The provisions Of this section and their effect are fully di.scussed l.iter ; see 

chapter IV, post. 

(n;) 9 HaKsbury’s Statutes 846. 

(jr) See McCormick v. .Walional Motor amt Accident Insurance Union, Ltd. (i934)> 5° 
T. L. R, 528 ; 49 LI. L. R. 361 ; and setKirayv. Btackmore, [i934] t K- 95 : Tattersall 
V. Drysdale. 11035] 2 K. R. 174. 

(a) Me Cormick's Case, supra. (6) 9 Halsbury’s Statutes 846. 

(c) 8 Halsbury's Statutes 1146. (d) [1937] 4 All K. R. 628, at p. 631. 

(«) [1938] 2 All E. R. 267. {/) (1931). 14^* L. T. 2O. 

U) ri935] 2 K- B- 174- 
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This s. 36 (4) of the Road Traffic Act, 1930, does not therefore remove 
entirely the necessity for insurable interest in motor policies. It is clear 
from cases decided since 1934 (h) that authorised drivers are no longer, 
owing to this section, preclude from claiming indemnity from insurers by 
reason only of their own lack of insurable interest in the subject-matter of 
the policy, and that this relief applies to all forms of third party liability 
arising from the driving of the car. and not only to those forms made com- 
pulsory by s. 36 (i) (b) of the Road Traffic Act, 1930 (i). Nevertheless, on 
the principle of Rogersons Case, where a policy is taken out to cover the 
driving of a specified car. the policy lapses if the assured parts with his 
interest in that car, and neither he nor any person whom the jwlicy purports 
to cover can claim indemnity under it. 

In Zurich General Accident Insurance Co. v. Ruck (k), the assured never 
owned the insured car. He had merely lent his brother the money wjth 
which to purchase it. The policy was a third party ri.sks policy, and there 
was no way in which any third party injured by the car while it was being 
driven by the brother could possibly have had any claim under the policy 
against the assured, for the assured, not being the owner, had no power to 
j>ermit or refuse his brother's driving of the v'chide (/)■ The brother u.sed 
the vehicle himself all the time. The assured therefore was held by 
Branson, J.. to have no insurable interest in the matter in resj)ect of which 
the policy was issut*d. For that reason, the policy was valueless (m). 

Sumnuiry. 

The position may be put as follows : 

1. In so far as insurable interest was made necessap' by the Life 
As.surance Act, 1774 («). or the Gaming Act, 1845 (0), it is no longer so. 
not onlv in regard to the insurance made compulsory' by the Road 

, Traffic Act, 1930, s. 36 (i) (b), but in regard to any third party liability 
which the policy purports to cover {/>). 

2. Where, however, the assured is issued with a policy in respect of a 
specified car. and the basis of the contract is that he possesses a specified 
interest in that car. if he parts with his interest in that car the policy 
lapses (q). Again, if he never had the interest in the car which he pur- 
ported to have when the pwlicy was issued, the policy never comes into 
effect (r). 


(A) TaOersaU v Drysdale, ;i9j5] i K. IJ. 174 ; Digby v. GeneraJ Accident Fire and 
Life Assurance Corporation, Ltd., [1943] A. C. 121 ; [1942] 2 All K. R 319. per Lord 
Wright. 

(l) Austin V. Zurich General Accident Insurance Co., Ltd. (1944), 77 LI. L. K. lOQ. 

(*) I >939) 64 LI. L. R. 115. 

(/) See al.so Guardian Assurance Co , Ltd. v. Sutherland, [1939I 2 All E. R. 24O. 

(m) Branson, J.'s, ftnding was tested immediately thereafter. The injured third 
party brought an action against the assured, churning damages for breach of statutory 
duty in that the a,s.sureti had caused or permittesl his brother to drive the car whilst 
uninsured. It was held that as the defendant had no interest in the car, he could not 
cause or penmt anyone to drive it {Ooodbarne v. Huck, [1940] i K. B. 771 ; [1940] 
I AU E. R. 613). 

(«) 9 Halabury's Statutes 846. 

(o) 8 ft 9 Viet. c. 109. 

(P) Austin V. Zurich General Accident and Liability Insurance Co., Lid., [1943] 
K. B. 350; [1943] t All E. R. 316. 

[q) Rogerson v. Scottish Automobile and General Insurance Co., Ltd. (1931), 146 L. T. 
26 (H. L.). 

(r) Guardian Assuaance Co., Ltd. v. Sutherland. [1939] 2 AllJE. R. 246. See chapter 
VI, post, for the habilhy of the " insurer concerned " to an injured third party u^er 
such circumstances. 
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3. It is possible to obtain a policy to cover driving unspecified cars, 
in which the assured has no interest, so long as that fact is made known 
to insurers. Such a contract would not normally be held to be one by 
way of gaming and wagering (s). 

4. Insurable interest is still therefore of importance in Motor Insur- 
ance Law, for although s. 36 (4) of the Road Traffic Act, 1930, removes 
the necessity for proof of insurable interest in practically all cases 
where a botM fide policy against third party liability is taken out, yet 
where the interest of the assured in a vehicle, on which the policy is 
based, is not as represented by him, that policy cannot be enforced 
against insurers at his suit (/). 


3. Parties to the Contract. 

The Assured . — The assured, as was indicated by the third of the 
definitions quoted at the beginning of this chapter (a), is the party in whose 
favour the insurance takes effect. According to the language of the Road 
Traffic Act, 1934, he is the " person by whom the policy is effected (aa).’’ 

The assured may be a person or a corporation. Several persons or 
corporations may be assured in one contract, provided that each has some 
insurable interest in the subject-matter thereof (b). Before any company 
or corporation can enter into a binding contract of any kind it must have the 
constitutional power to make a contract of that kind (c). Individuals must 
have the ordinary capacity to contract, if the contract is to be binding upon 
them. An infant or a married woman may enter into, and if they do will be 
bound by, a contract of motor insurance. Before motor insurance against 
tliird party risks became compulsory (d) it might have been a nice question 
as to how far an infant could bind himself by a contract of motor insurance. 

The rule was that he was only so bound if the contract was for his 
benefit (e). This question would depend upon the facts of each case (/). 
But since motor insurance is now compulsory it could not, it is submitted, 
l)e held that a contract of motor insurance was not for the infant’s benefit, 
at any rate in so far as it insures third party risks. This question might 
now become of practical importance, since under the Road Traffic .\ct of 
1934 (^) the company may be obliged to pay at once the damages recovered 
by a third party against its insured, and will then be obliged to sue the in- 
sured if he has by his breach of condition disentitled himself to the indemnity 
under the policy (g). It is submitted that if, in such a case, the assured 
were an infant, he could not successfully rely upon that fact (A). Nor, on 
the other hand, could the infant avoid his obligations to the company, 
since he could not both affirm tlic contract in so far as it was advantageous 


(4) Wilhams v. Baltic Insurance Associaliim of London, Ltd., [1924] 2 K. B. 282; 
Tatlersall v. Drysdale, ante, p. 88. 

(9 Sec however, the effect of the l>oniestic agreement, chapter \'I, post, p. 377. 

(o) See p. 71, ante. 

{aa) But see Digby v. General Accident Fire and Li/e .issitrance Corporation, Ltd., 
[ig43] A. C. 121 : [1942] 2 ,\11 E. R. 319. where an " authorised driver, when claiming 
under the policy, was hold to be pro hac vice the assured. Contra, General Accident Co. 
V. Watson (1942), 73 LI. L. R. 189, applicable in Scotland. 

(6) Stockdale v. Dunlop (1840). 0 M. & . 224. 

(c) Ashbury Railway Carriage and Iron Co. v. Riche (1 875), L. R. 7 H. L. 653 ; 5 Hals- 
bury's Laws, 2nd Edn. 1 «/ 

(d) Road Traffic Act. 1930 (23 Halsbury's Statutes 607). See chapter IV, post. 

(«) See Clements v. London and North Western Rail. Co.. [1894] 2 Q. B. 482. 

(j) Ibid. SccChitty,i8thEdn.,pp. 167-8. 

ig) S. TO (27 Halsbury’s Statutes 544). See more fully chapter V. p. 271. post. 

(A) See Clements v. London and North WesUm Rail. Co., [1894] 2 Q. B. 482. 
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to him, and at the same time avoid his obligations in respect of it on the 
ground of infancy (i). 

It is, however, possible that a case might arise in which the infancy 
of the assured became material. For example, suppose an infant in moderate 
circumstances purchases a 50 h.p. car, which would not be a necessity. He 
insures this car, inler alia, against damage to the car. The car is damaged 
and put out of action in collision with a third party. Subsequently the 
infant recovers the amount of these costs in an action against the third 
party. The company sues the infant for the return of the money paid by 
them for the repairs (7). 

Can the infant successfully defend the action on the ground that the 
insurance contract was not binding ujwn him ? 

An infant cannot be made a bankrupt (k). 

A married woman can as freely enter into a contract of motor insurance 
as any other person ( 1 ). 

The capacity of a corporation or company to enter into a contract of 
motor insurance depends upon the constitution of the particular coiqxira- 
tion (m). Provided it has by its constitution power to do so, a corporation 
or company can enter into a contract of motor insurance to the same extent 
<15 can an indi\’idual (w). 

A department of the Government may or may not have power to bind 
Itself by contracts. It def)ends upon the statutory- regulations governing 
the department in question (o). The compulsory insurance required by the 
Road Traffic .Act, 1930, docs not apply to the Crown (/>) or to local or police 
authorities {<}), and therefore many vehicles owned by the Go\cnimcnt or 
a Government department (c.g. the Post Office) arc dri\en on the roads 
without there being an insurance jwlicy in relation thereto in force. 

Foreign sovereigns and ambassadors (r) of foreign states have full 
capacity to enter into any contract in England, but if they refuse or fail to 
px'rform their contract they cannot lx; sued in any F.nglish court of law 
unless they submit to its jurisdiction (\). .Moref>ver, foreign sovereigns 
and ambassadors cannot be sued {/) or prosecuted («) in the courts of this 
country' in respect of any tort or enme committed by them. I his immunity, 
which extends to the sovereign's or ambassador’s family and suite (r), may 
have an important effect upon the rights of persons involved in a motor 


(1) See notes { () and (c) ab<jve 

(;1 As to recoven' by insurers in such circumstances, see poil, chapter IX. 

{k) 2 Halsbury's Laws, jnd Edn 13. 14, and cases there cited 

(/) Lan Keforni ('.Married Women and lortteavirs) \ct. 1933 (iS Halsbury's Statutes 
'04. 473) 

(w) A(hhury Hallway Carrtaf’f and Iron Co v Rnht (1S73). I. It 7 fl I, 1153 
(n) Even though no jKiwer to make such contract is expressly conferral there ran 
Lc no doubt that a trading company, at least h.-is an implied |ymer to do so 

lo) 0 Halsbury’s Laws, rnd luln 4HH ifct 

l p) S 1.11 (ry Halsbury's Statutes (KH7I 

35 G'. amended Koad Tralhi .\ct. i«»H, Schedule 111 (^7 Halsbury's 
^itatutes 508) 

(r) .\I1 proceedings against amitassadors arc void and solirators who institute them 
subject to capital punishment at the discretion of the Ixird Chancellor assisted by a 
judge. Ibplomatic Privileges .Act, 1708 (3 Halsbury’s Statutes 503). 

(4) Diplomatic IVis-ileges .Act, 1708: Taylor v /fer/ (1834), 14 C. H. 487; Mighrll 
V Johote {Sultan), 1894 1 y H 149. /fe Republic o) Unlit la / xplorahon Syndicate, Ltd., 
[1914" 1 Ch. 139 , Macartney v. Garbutt 24 Q H I) 368 

(r) The Parlement Beige (1880). 5 P. I> 197. 

(w) I’hilhmorc. International Law, vol ii. p. 193 , Opjienlieim, International Ijiw, 
4th Kdn , vol 1, p 627 ; but it i* doubtful whether the cnminal immunity u recognised 
by English Courts See 9 Halsbury's I.aws, 2nd Kdn 2 3 
(r) See t) Halsbury's I.aws, 2nd Edn 507, 510 
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accident in any case where the assured is a foreign sovereign or 
ambassador (w) (or one of the family or suite of such). 

The Company . — Insurance is usually effected either by a company 
incorp>orated under the Companies Act (or by Royal Charter or otherwise), 
or by underwriters, members of Lloyd’s. Throughout this book the party 
who grants the insurance is referred to as " the company ” or “ the in- 
surers," which terms therefore, wherever they apjjear, include an under- 
writer or any other person who is the insurer under a contract of insurance, 
unless the meaning is expressly or impliedly limited or amplified by the 
context. 

As stated above, the ability of a company to enter into a contract of 
insurance depends upon the powers given to it in the instrument by which 
it is constituted (x). 

Most insurance companies are incorporated under the Companies Act, 
1^48 (y), and in their case therefore the constitution and powers of the 
particular company arc contained in its Memorandum of .Association. But a 
company or corporation may be incorporated by Act of Parliament (z), 
by Royal Charter (a), or by Deed of Settlement (b). Its powers are to be 
found in the .Act, Charter, or Deed respectively (c). 

■Any insurance wliich is not within the powers of the company contained 
in its constitution is void (rf). If it is so void, the assured cannot recover 
any claim he has on the policy, but in certain circumstances he may be able 
to recover any premium already paid by him (c). Where the powers of the 
company are given in wide terms it may be difficult in a particular case to 
say whether (/) certain insurance is within the authorised powers. In such 
a case the fact that the company has in the past confined its business to 
other classes of insurance is not conclusive, since the limits of a company's 
flowers are not to lx; defined by the comfiany’s own interpretation of 
them (g). 

The power of an individual to make a contract of insurance is unlimited, 
and depends only ufxm his capacity to make a contract of any kind (A). 
.An insurance contract made by an infant would not be binding upon him (i). 
.An unincarfxirated association of more than twenty jxrsons formed for the 
purpose of doing insurance business would lx* unlawful if it had for its 
object the acffuisition of gain ( /). .Most indiv iduals who carry' on insurance 
business are underwriters, members of Lloyd's. Their activities are governed 
by the rules of Lloyd’s and by certain statutory provisions which will be 


'it') See, . OicAinson v. Solar. [1930J i K. 13. 376, and see EngeJke v. 3/u5«nann 
A. C. 433. 

(jr) .-Inle. (i. P'or a t.isc in mIiicIi a companv was held to liave no jxjwer to carry 
on a particular class of insurance business, see Rf .-irgunaul Marine Insurance Co., Ltd., 
DviiJ *’ Ch. 34 

(y) Or under the previous ("omjsanies .\cts 

(f) 5 Halsbury’s l.aws, .ind lidn. Ii-i4. 

(а) Op. ctl., vol. S, pp. 17 el seq. 

(б) Op. nt., loc. cit., pp 99-100. 

(ei Op. cit , loc cil , p 71 

(d) Re I'hamix Life .isiuraiice Co.. Hoare’s Case (1862). 2 John. & H. 229; Re 

Argonaut Marine Insurance Co., Ltd.. [i 93^J ^ 34- 

(e) Ibid. : Flood V. Irish 1 ‘rnviiient As.sHranie Co., Ltd . [191 ij ^ fh. 597, n. But see 
Sinclair v. Brougham. [1914] .A. C. 398. .As to recovery of premium generally, see post, 
chapter IX. Bart 8. 

If) See 5 Halsbur3''s Laws, 2nd Edn. 402 et seq. 

(g) Ibid. 

A) As to which, sec ante, pp. 89 et seq. 

(i) I.e. a contract made by an infant as insurer ; Cowem v .VieW. [1912] 2 K. B. 
419 : Re A. and M., [1926] Ch. 274. 

(7) See Companies Act, 1948. s. 434 
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noted hereafter (A). But these rules and provisions do not affect the capacity 
of the individud to make a contract of insurance, nor his liability on it 
when made (/}. 

The matters upon which the power of a company, firm or person to 
enter into a contract of insurance depend have been briefly outlined. These 
are merely the general rules of law which apply to any class of contract. 

The several statutes (m) which have made such important alterations 
and have introduced such entirely novel principles into the law relating to 
motor car insurance do not, it is apprehended, alter the rights of the parties 
to the contract inter se («) ; and dthough the combined effect of the Assur- 
ance Companies Acts and the Road Traffic Acts in practice very closely 
limits and defines the ability (o) of a would-be insurer to carry on business, 
those Acts do not, except in so far as they make illegal (p) a contract between 
parties who have not satisfied their requirements (y), restrict the contractual 
capacity of persons or corporations or destroy the validity of an insurance 
contract. This therefore is not the place to expatiate upon the many 
statutory' provisions which now impinge upon the law’ of motor insurance 
and which pro\'ide the rules wth which persons or companies must conform 
if they wish to carry on business as insurers or drive motor cars on the 
roads, as the case may be. Moreover, the vital importance of these pro- 
visions necessitates their treatment in separate chapters, where they will be 
found hereafter (r). 

Agents. — A contract of motor insurance mav be made by one or l)oth 
of the parties to it through the medium of agents (s). 

Agents for the Company. — .A contract of insurance is almost invariably 
made on behalf of the insurers by an agent. A company can. in the nature 
of things, only act through its agents, and therefore every insurance con- 
tract made with a company (as distinguished from an underwriter) must 
necessarily be negotiated and made by some agent on its behalf {/). On 
the other hand, underwriters in practice always act through lirokcrs, who are 
sometimes their agents (u), but usually the assured’s (r). 

Agents for the Assured. — The assured may negotiate and enter into a 
motor insurance contract through an agent (ic). This again is referable 
to the ordinary law of agency. 

Agents for Both Parties. — Many insurance contracts are effected through 
brokers. A broker is often the agent of the company and at the .same 


(A) PosI, p. 107. (/) St d quart c St-i- pp i^yelseq. 

(m) See in/ra, note t lel 

(n) f.e. in as far ^s the pr<jvi<<ions of the respective statulf.<>. [larticutarly as to 
conditions avoiding policies in specifie<l events, are observe*). 

(o) The would-be insurer must comply with the sficcial requirements concerning 
accounts. se{>aration of fund.«, etc. See post, p. 107 

ip) Cf. Moneylenders Acts. See post, chapter IV, Part 

(q) Third I^rties (Rights Against Insurers) Art. 1930. s, 1 (8) (tj Halsbur\''s 
Statutes 13) ; Hoad Traffic Act. 1930. ss. 37. 38 (Jj HaUbury's Statutes 039) ; Road 
Traffic Act, 1934. s. (27 Halsbury'.s Statutes 546), 

(r) Chapters III. IV', and V, post. (t) See post, citapter VII. 

(f) lie \orwuh Eqmlalle Fire AfSHranee Society, Royal Insurauce Co.'s Claim (1887), 
57 L. T. J4t. per Kav, }., at p. 246. WiUmotl v. CtneraJ .Accident Corporation (1935). 
53 U. L. R, 156 

(m) See next note and Hambro v. Bumand. [1904] 1 K. H. 10 ; Rotanes v. Bowen 
(1928). 3a LI. L. R. 98, and see specially remarkf of ScRcrrofs, L.J. 

(d) Save in the exceptional case of tming certificatea under the Road Traffic Act'— 
tee post, pp. sih, 418, 473 et teq. 

(ar) Newsholme Brothers v. Road Transport and General Jiunranee Co., [1929] 2 K. B. 
336, and cases cited therein See also Comkitl tmnramu Corporation v. Astenheim 
(1937). 58 LI. L, R 27. 
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time of the assured. The position of an insurance broker and the questions 
to which it gives ri» are considered in another chapter {x). 

The rights and liabilities arising from the fact that an insurance contract 
is made or negotiated by an agent, whether on behalf of the company or 
the assured or both, are governed by the ordinary law of agency. This 
topic in its application to motor insurance is discussed more fully below (xx). 

It need only be pointed out that — 

(а) the agent must, in order to make a binding contract, have 
authority either in fact or by estoppel to make it (y) ; and 

(б) whilst an agent for the assured need not himself have any 
insurable interest in the car insured, the principal on whose behalf 
the insurance is effected must (2) ; 

(c) where the contract made by an agent is one which is not binding 
until ratified by the principal, if the ratification takes place before loss 
the contract is binding (a). If the ratification is after loss, it is, in the 
present state of the authorities, not possible to state whether or not 
the contract is binding upon the insurers in respect of that loss (b). 

Other Parlies . — The ordinary rule of English law is that only the parties 
to a contract have any rights under it (c). In other words, no one can sue 
upon a contract to w’hich he is not a party (i). 

— .Assionabhitv of Motor Policies 

To this rule tliat only the parties to a contract may sue vnx>n it there are 
certain apparent exceptions. In the first place, a new party may be sub- 
stituted to take the place of the original party. This is done either by 
novation or by assignment. Novation signifies a new contract (c), and is 
not therefore even an apparent exception to the rule. .Assignment occurs 
where the original party to a contract transfers his rights under it to 
another (/). He cannot do thi.s without the consent of the other party to the 
contract in any case where some value is attached, in regard to the subject- 


(2) Sec chapter VII. p. 47 j <-/ .'i-v- («) Ibid. 

(>■) Sec fteiierally i Halsbury's Laws, ind F.dn., 209. 212-13. v. Harvey 

(1.S54), 5 Dc f, M A ti 2f>5 : Pavif.- V Salttmal l-irr and Marine In^uravcc Co. 0/ Xew 
Zealand, ,'i.Svi | A C 4K5 ; Ilaaden v Loudon. Jidinhureh, and Glasgow Assurance Co., 
( i8y2 1 2 y. H. 534 : Hatnhro v. liurnantl. ante, p. 92 . Dai ry v. Pearl Assurance Co. (1039), 
63 I 1. L K. 54 ; Zurich General .Accident Insurance Co. v. Buck (1Q39). 64 LI. L. R. 115. 

(r) This smee the a^eiit !•. not contracting on hi'- own liehall but on behalf of .mother. 
See Waters and Steel v. .Monarch Life Assurance Co. (1830), 5 E. & B. 870, and free 
MacKinnon, J.. in Aked fr Co. Ltd., v. U’Acefs and U’lHgi Assurance Association, Ltd. 
(1925). 21 LI. L. K. 200. 

(o) See note [y) alxwc ; Grover and Grover. Ltd. v. .Mathews, [toto] 2 K. B. 401. 

\b) Ratification after loss. By long standing custom contracts of marine insurance 
may be ratified after lo.ss {Williams v. Xorih China Insurance Co. (1876), i C. P. D. 
757). This rule is now embodied in the Marine Insurance Act. 1906, s. 86. It does 
not appear to apply to other contracts of insurance (so held in Grover and Grover, Ltd. 
V. Mathews, [1910] 2 K. B. 401) upon general principles, i Halsbury’s Laws 2nd Edn. 
234. Portavon Cinema Co., Ltd. v. Price and Century Insurance Co., Ltd., [1939] 4 All 
E. R. 601 . 

(c) Dunlop Pneumatic Tyre Co., Ltd. v. Sel/ridge &• Co., Ltd., [1915] A. C. 847 ; Price 
V. Easton {1833), 4 B. & Ad. 433. „ 

{d) Ante, cliapter I, p. 6 ; Gray v. Pearson (1870), L. R. 5 f-- P- 5^®' apparent 
exception created by assignment is considered below, while the exception created by 
«• 38 (4). Road Traffic Act, 1930, is considered 011 p. 211. See also the Third Parties 
f Rights Against Insurers) Act, 1930, chapter HI. post. 


(e) Scarf v. Jardine (1882), 7 
(/) See 7 Halsbury’s Laws, and 


App 
id E< 


. Cas. 345, per Lord Selborne, L.C.. at p. 351. 
,dn. 418 et seq. 
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matter or the circumstances of the contract, to his personal character (g). 
Most contracts of insurance (A), including contracts of motor insurance (t), 
involve this personal element, and cannot be assigned by the assured without 
the consent of the company. Moreover, a contract cannot in any case be 
assigned where one of its terms forbills it (;). 

In Peters v. Cxeneral Fire and Life Assurance Corporation. Ltd. (k), the 
owner of a car insured by the defendants sold it during the currency of the 
policy, and handed over the policy and the registration book to the buyer. 
Dealing with the question whether there had been an assignment of the 
policy thereby, Sir Wilfred Greene, M.R. (/), used these words : 

■' It appears to me to l)e as plain as anything can lie that a contract of 
■■ that kind is in its \ cry nature not assignable. The effect of the assignment 
■' would lie that — the buyer’s name would have taken the place of that of 
'■ the assured in the policy. In other words, the effect of the assignment 
■' would be to impose upon the insurance company an obligation to indem- 
nify a new assured, or persons ordered or permitted to drive by that 
'■ new assured. That appears to me to l>e altering in tolo the character of 
■■ the risk under a policy of this kind (mi). The insurance company in this 
" case, as in ever\' case, made ini]uiric.s as to the driving record of the j>erson 
proposing to take out a policy of insurance with them. The business 
" reasons for that are obvious, because a man with a goixl recortl will lie 
" received at an ordinary rate of premium, and a man with a b,id record may 
not lie receivetf at all. or may lie asked to pav a higher premium. The 
" policy is, in a very true sense, one in which there is inherent a jx'rsonal 
“ element of such a character as to make it, in my opinion, i|uite impo.ssible 
■■ to say that the {Kilicy is one assignable at the volition of the assured.” 

In Jenkins v. Deane («) the insurers disputed liability on the ground that the 
insured firm had without their consent taken in a new partiuT, and that this 
was equivalent to assigning the {xilicy. Goddakd, J. (as he then was), held 
that the pwlicy was not avoided, provided that the partner claiming indemnity 
retained, as he ordinarily would, his undivided interest in the m.sured vehicle. 

It should, moreover, be noted that an a.ssignment of a motor insurance 
polic}' to be effective must instantly accompany the transfer to the assignee 
of an insurable interest in the vehicle {<?). The more jiractical questions 
as to how an assignment of a motor policy i.s in practice and can in law lx; 
made are discussed later (/>). It must, of course, be understood that a.ssign- 
ment of monies due under a contract is not assignment of the contract [q). 

(g) Tdhutit V. Aisocoited I’ottlund Ccmcnl Manujaituren. (ukmij, ,i<.iOjij A. t'. 414 ; 
Kemp V. Baerselman. [i90<i, 2 K. B. O04. 

(A) Lynch v. DtilzeU 4 Bro I’arl. C;*s 431 ; Sadlers' Co. v ISaJcoch (1743), -• 

Atk. 554. 

(») See Robson v. Drummond (1.8311. ^ B A .Ad. 303 : Striens v. Henning (''853). o 
DeG. M. AG. J23 ; I.uca\ v. .Moneneff (i>K>3l. *1 T, I.. K. 1)83 , jenkins v Deane 111133). 
103 L. j. K. B. ijo ; t'eters v. General Accident I-irc and Life .■{•sHrance Corporalton, 
Ltd.. :i 9381 2 .All K. K 267 

(j) Sm anh. p. 82 and chapter X, as to the position of parties to hire piirchaae 
agmements. 

(*) t .All 1 C. 1 < 2ii~. at p. Bn} 

(!) Now Lord (Greene. .M H 

(ml See post, chapter 1 X, as to whether the assured is obliged to disc lose an alteration 
of risk. 

(») 'oj f' J *' 5 « 

(o) North oj l-.Hglamt OtI-Cake Co v Archangel Insurance Co 11875), 1 ,. K. lo Q. U. 
249, at p. 253 ; Lloyd v. Fleming {lU-jj}. 1 . K 7 If. 299, at p 302, 

(p) Post, chaptn IX. 

{ql The mooicts due under a contract can always lx- freely axsigned without any 
prevKHU oonscat. [It is sometimes said that the benefits as distinguiiibc^ from the obliga- 
tions of a contract can always be freely assigned ; but this is inaccurate and is (icculiarty 
tnapplkablr in reference to the benefits of a motor insurance policy.] As to this, see 
post, chapter IX. 
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Subject to the foregoing, where an assignment is properly made (in the 
case of a motor policy that would be with the consent of the insurers) the 
person to whom the contract is assigned can enforce all the rights of the 
assured under the contract although he was not an original party thereto (r). 
Assignment can also be brought about by operation of law, that is, inde- 
pendently of any act or volition of the parties (s). Death and bankruptcy 
are the most common causes of this (/). When the party to a contract 
dies or becomes bankrupt, his rights in so far as they are not thereby termi- 
nated pass to his executors or administrators or to his trustee, as the case 
may be {a). 

The Third Parties (Rights against Insurers) Act of 1930 [h) extended 
a departure (c) from the principle that only a party to a contract has any 
rights xmder it (d). This Act provides that, in the event of the bankruptcy 
of an insured person (or the liquidation of an insured company), any third 
party to whom the assured has incurred a liability shall be entitled to 
enforce the rights of the assured against the company — in the words of 
the Act : " the rights of the insured are transferred to and vest in" the 
third party ” (e). Moreover, under this statute the third party may get more 
rights than the assured himself had (/). This can never be the case under 
an ordinary assignment, since the assignor cannot transfer more than he 
'has himself got (g), and the assignee’s rights against the other party to the 
contract are subject to every defence which that party had against the 
assignor (g). 

The Road Trafiic Act of 1934 (A) goes even further. It provides that, 
subject to certain exceptions, if judgment is obtained by a third party 
against an insvircd for damages in respect of death or personal injuries, the 
company shall, in some circumstances, even if it is entitled to avoid or cancel 
the policy, pay to the third party the amount of the judgment and costs (t). 

The second apparent exception to the general rule is that where a contract 
IS intended to create a beneficial interest in favour of a third party, that 
third party may in certain circumstances indirectly enforce the contract (j). 

" A party to a contract can constitute himself a trustee for a third party 
" of a right under the contract and thus confer such nghts enforceable in 


(r) l.aw of I’ropiTty I'l.-'j. •' ■ 3'> ( i s Halslniry's St.jtutcs 3 1 3) See Halsbury’s 
I-aw,s, jnil Kdn 301 et 

(.■.) 310 (t) , p. 31 1, and see />os/, chapter III. 

(a) Ibid., pp. 310- li. See anU, chapter 1 

(li) See chapter 111 . poil J3 Hal.sbury's Statutes i.> 

(f) 1 he principle tormerlv applied only within the narrow field of Workmen’s Com- 
pensation under the .\cts of 1897.1906 and tgi’i (s 7) respectively Sec also Companies 
.\ct, 1948, s 319 (f). and .see/>c>.>C chapter 1 1 1 . and under the 1 -ires Prevention (Metropolis) 
Act, 1774 (9 Halsbury’s Statutes 847). See Simpson v. Scottish rtiion Insurance Co. 
(1863), I Hem. & M. di8 , Wimbledon Park Coif Club. Ltd. v. Imperial lusuiance Co., 
Ltd (1902), 18 T L H. 815 ; Sun Insurance Office v. Cahnsky, [1914] 2 KB. 545. 

(d) See Re Harnneton Motor Co.. Ex parte Chaplin, ;i<)28] Ch. 103: and Hood's 
Trustees v. Southern I'ntort Ceneral Insurance Co. of Australasia, [1928] Ch. 793 » the 
which are supposed to have jironipted Parliament to pass the Act. 

(e) Section 1. 

(/) By the o^ieration of s 38 of the Road Traffic Act, 193° (23 Halsbury's Statutes 
639), and sec generally post, chapter IV. 

(g) Mangles v. Dixon (1S32), 3 H, L. Cas. 702, at p. 731 ; Crouch v. Credit Fcncter of 
England (1873). L. R. 8 y. B 374 . at p. 380. 

(h) Pt. 11 (27 Halsbury Statutes 544). See fully chapter V, post. 

(i) Ibid., s. 10. 

(;) See Patlor v. Co-operattve Insuranct Society (i93^), 38 LI, L. R. 237 ; Gregory v. 
Wiliiams (1817), 3 Mer. 582 : Robertson v. Wait (1853), 8 Exch. 2913 ; Llwd's v. Harper 
(1880), 16 Ch. D. 290 ; Affriteurs Riunis Socidtd Anonyme v. Leopold Wolford (London), 
Ltd.. [1919] A. C. 801 ; Roval Exchange Assurance v. Hope, [1928] Ch. 179. 
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" Equity on the Third Party. The trustee then can take steps to enforce 
" performance to a beneficiary by the other contracting party as in the case 
" of other equitable rights. The action should be in the name of the 
" trustee ; if, however, he refuses to sue, the beneficiary can sue, joining 
** the trustee as defendut '* (A). 


VI. — Persons drh'ing wtth Assured's Consent 

The Road Traffic Act, 1930, makes an alteration, in motor insurance law, 
to the general principle that only the named parties to a contract may sue 
upon it. Section 36 of the Act, which deals with the details of a policy which 
the Act requires, provides by subsection 4 : 

** Notwithstanding anything in any enactment, a |)erson issuing a policy 
** of insiuance under this section shall be liable to indemnify the person or 
“ classes of persons specified in the policy in respect of any liability which 
“ tlie policy purports to cover in the case of those j>ersons or classes of 
" persons.” 

It was designed to apply to the clause contained in most motor policies 
which purports to cov’er in respect of certain risks not only the assured but 
anyone driving the insured car with his knowledge and consent. 

Apart from the section, it is clear that such a clause in a policy ( 1 ) cannot 
alter the general rule stated above, that only the party to a contract has 
any rights under it. It has been held that this rule applies with equal 
force where the contract not only by implication purports to confer such 
rights upon a third party but goes further and expressly says : 

" It is hereby agreed that the said (third party) ha.s full p>ower to sue 
the parties io any Court of Law or Equity ” (mi). 

Unless the words of the section were held to confer a right of action on 
the authorised driver, it was clear that grave difficulties would confront any 
such person who attempted to claim on a policy to which he was not a jiarty. 
and for some years after the passing of the .Act the answer to this que.stion 
whether he had such a right remained doubtful. In the first place, it might 
be said that he had no insurable interest, as required by the Life .Assurance 
Act, 1774 («). Secondly, he had given no consideration. The assured when 
paying the premium did not pay it in any way as the agent of the authorised 
driver (o). Thirdly, the assured did not profess to act as the agent of anyone 
when entering into the contract (/»). Fourthly, in a great many cases the 
authorised driver was not in contemplation at the time the contract was 
made (/>). Fifthly, the authorised driver had not ratified the contract, and 
after a loss had occurred probably could not in law' do so [q). 

It was su^ested that perhaps, if the section did not by its terms confer a 
direct right to claim on the authorised driver, he might still compel the 
insurers to indemnify him against loss arising from the driving of the car by 


(A) Per Ijord Wright in VandrpiUc v. PTtftrred Atttdent Inswance Corporaiicm of 
Nem York. [1933] A. C. 70, at p. 79. 

(/) Or any su^ clause whi^t migbt be devised. 

(m) TweddU v. Atkinson (1861), 1 6. ft S. 393 ; see chapter 1 , p. b, ante, 

(n) See p. 79, ante. 

(o) Chapter I, p. 3. ante. 

{p) KeigUty, Maxsted &■ Co. v. Durant, [1901] A. C. 240 ; Boston Fruit Co. v. BritUk 
and Foreign Marina Insurance Co., <'1906) A. C. 336. 

(9) Portavon Cinema Co., Ltd. v l^ice and Century Insurance Co,, Ltd., (<939) 4 All 
E. R. 601 
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means of the doctrine of estoppel (r), the doctrine of trust (s) or by means of 
an action for damages for breach of the statutory duty defined in s. 35 of the 
Road Traffic Act, 1930 (t), or this s. 36 (4) itself (u). 

That the point was not expressly decided before the case of T attersall v. 
Drysdale (v) in June 1935 may be attributed to the fact that reputable 
insurance companies whose policy it was to observe the spirit rather than the 
letter of the law very properly did not see fit to take advantage of anv flaw 
that might be apparent in the wording of s. 36 {4) of the Road Traffic Act, 

1930. 

In Taitersall v. Drysdale (v) the point was taken in a case where it was 
clear that one of two insurers must be liable to an injured third party, and 
in view of the importance of the decision, a large section of Goddard J.'s (w), 
judgment is included in the text. A Dr. Tattersall, insured in his own name 
in respect of a Standard car, disposed of the car to a firm of motor car dealers 
on August 15, 1934. On August 17 he made an arrangement whereby he 
could drive a Riley car, belonging to and insured in the name of the director 
of the firm, with the permission of that director, pending his purchase of an- 
other car. While driving the Riley he injured a third party in a motor 
accident, and brought this action against the insurer of the owner of the 
Riley, as being entitled to sue him direct by virtue of the usual extension 
clause in the piolicy covering the Riley car, combined with the effect of s. 36 
(4) of the Road Traffic Act, 1930. Goddard, J., hav'ing found that Dr. 
Tattersall was not covered by his own policy, for he had parted with his 
interest in his own car by selling it. continued in these words ; 

" The jxrsition, therefore, in my judgment being that the plaintiff was 
" driving the Riley with the permission of Mr. Gilling at the time of the 
" accident, and he was not entitled to indemnity under any other p>olicy. 
■■ I have now to consider whether he can claim indemnity against the defend- 
“ ant by virtue of the Road Traffic .\ct, 1030, s. 36, sub-s. (4). Considering 
“that no leas an authority than Scrctton, L.J., has said that he had 
" read this section several times without understanding it (see Jwes v. Birch 
“ Brothers, Ltd. (d)), I naturally approach its construction with considerable 
“ diffidence. But with regard to the opening words of the section ; ' Not- 
" ‘ withstanding anything in any enactment.’ I have the advantage of the 
“ decision of the Court of Appeal in McCormick v. Sationa! Motor and 
" Accident Insurance Union, Ltd. (6). As I understand that case, these 
" words exclude any conseiiuences that might otherwise result from the 
“ operation of the Life .\s.surance Act. 1774 (14 Geo. 3, c. 48). In Williams 
" V. Baltic InsiArance Association of London, Ltd. (r), it had been held in a 
“ Court of first instance that this Act did not apply to a policy of motor 
“ insurance, and it seems therefore that this provision is inserted to preserve 


(r) I.e. in that the in.surcrs by stating that they would indcmnify'such an authorised 
driver in a clause in the policy and in the certificate of insurance issued to the assured 
were precluded from denying their liability to an authorised driver who placed reliance 
on their express representations. See Goddard, J.’s (as he then was), judgment in 
Tattersall v. Drysdale {infra). 

(s) In Williams v. Baltic Insurance Association of London, Ltd., [1924] 2 K. B. 282, 
it was held that the assured could enforce the contract in favour of the driver by suing 
on the policy as hi^lhistec. This doctrine was, however, disapproved in Vandepitie v. 
Preferred Accident Insurance Corporation of New York, [1933] A. C. 70 (infra). 

(t) I.e. that any one causing or permitting a person to drive a car whilst uninsured 
would be guilty of an offence. See chapter IV. post. Monk v. Warbey, [1935] » K- B. 

(«) See chapter IV. See also Guardian .Issurance Co., Lid. v. Sutherland, [1939] 2 
All E. R. 246, where the policy itself was void for misrepresentation. 

(*') [' 935 ] * K. B. 174. M As he then was. 

(a) [1933] 2 K. B. 597, at p. 608. (b) (1934). 5 ° T.L.R. 528. 

(c) [1924] 2 K. B. 282, 

L.M.I. 


H 
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*' the decision to that extent, and to guard against the possibility of a higher 
" Court taking a different view. 

" The Eclipse policy which I am considering provides that ‘ the insurance 
“ ' shall extend to indemnify any person who is driving on the assured's 
' ‘ ' order or with his permission inlrespiect of any legal liability as aforesaid ’ — 
" that is to third parties. It hsts bron decid^ by the Judicial Committee 
■' in VandeptUe v. Preferred Accident Insurance Corporation of New York (rf) 
“ that this clause confers no rights on such a person either at Common Law 
" or in equity unless there was an intention on the part of the assured to 
" create a trust for such person, or unless the assured was acting with the 
" privity and consent of such person so as to lx? contracting on his behalf. 

" The question is therefore whether the statute has conferred a right of 
" action on such a person and thereby altered the law Does the section 
“ merely mean that, in spite of the provisions of the Life -Assurance Act, the 
■■ insurers shall indemnify the a.ssured against any liability which the 
" policy purports to cover, or does it mean that, freeil from any dilhculties 
" caused by the Life .Assurance .Act as to insurable interest and as to the 
■■ absence of any name in the policy other than that of the assured, the in- 
■' surers shall indemnify every one whom they have said they will indeninifv, 
“ in respect of the liability they have indicateii '■ 

“ In my judgment Ixith the policv of the .Act and the wurds used point to 
'■ the latter conclusion tx-mg the right one The .Act was aimed at the 
protection of the public by providing that there should lx- a Ixxlv of insurers 
" behind every dn%er of a car .As 1 .said earlier m this judgment, this 
" clause has been common, and I think universal, in all jinsate motor-car 
" policies for many years f’arliament may be supposetl to have known 
'■ that this was so, and it seems to me no unrca.sonable supposition that thev 
" should enact that if insurers sav that they undertake the insurance of 
■ persons driving with the assured's periiiivsioii. slatutorv effect should be 
" given to their undertaking 1 he fact that the .section mentions ' clas-ses 
' 'of fiersons ' seems to me to siipjxirt this \ lew It is, I should think, 
" difficult to envisage a motor-car policy in which a cla.ss of persons contract 
" with the underwnters , the latter contract with .A , or with . H and C , 
‘ or with .A., B , Ltd But if thev sav thev will also coccr the friends or 
' servants of the a.ssured in respect of certain liabilities, it seems to me that 
' they are specifying a cla.ss of jxirsons and that the policv purjiorls to cover 
' the liabilities of that clavs This view is, I think, supported bv lliejudg- 
' ment of (>RtiK 1. J , in McCormick v National Motor and Accident 
’ Insurance Union, ! td ici That case was conccnicd ccith an attempt by 
‘ the injured person to sue the underwnters and so is not a direct authority 
’ on the present ca.se But Cm ik, L J , savs ' I think it is quite clear 
■ that the section was intended to meet the difficulty that was patent . 
■' ' first, that nolxxly who was not a party to a contract could bring an action 
" ■ on the contract . and, secondly, by rea.son of the statulorv and well-know 11 
“ ■ law' that a jxrson who has no interest in thesubjcs-l-iiialterof an insurance 
" ■ cannot claim the Ixinefit of that insurance ' I read that pa.s.s.-ige a.s meaning 
" that in his opinion the section was not only iiiteiicled to effect but has 
" effected a change in the law and given a cau.se of action which hitherto 
" did not exist to a person indicated in the policy but not a partv to it, and 
" 1 respectfully agree with their view 

" if the words of the section will liear this construction, then, although 
" another reading of the words may lx; pcmiblc, there seems to lx? an cx- 
" ccllent and indeed compelling rca.*ton for preferring it to any other." 

This judgment was approved in many later cases and particularly by 
Lord Smo.N, l^.C./mDigby v. General Autdeni I ire and Life AssuranceCorpora- 
tiOH, Ltd. If). In Austin v. Zurich General Accident and Liability Insurance 


(d) 11933] A. C. 70. 

(/) l'943l A r. lii ; i All K. K. 319 


(r) l«934h 30 T. L K 5*». 
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Co., Ltd. {g), in a judgment which was approved in toto by the Court of 
Appeal (g), Tuckkk, J. (as he then was), decided that the indemnity thus 
claimable direct by an authorised driver is not confined to a liability 
which was required to be covered by s. 36 (i) of the Road Traffic Act, 1930 
{i.e. one of the liabilities against which any driver is compelled to be insured 
by the Act) but extended to cover any liability covered by the policy. 

1 he extent of this liability to authoris(;d drivers is defined in each pKjlicy 
by the terms of the extension clause providing indemnity to persons driving 
with the permission or consent of the assured. Usually such a driver is 
required only to hold a valid licence to drive, and to observe such conditions 
of the }X)licy as may be applicable to him (see Austin v. Zurich General 
Accident and Liability Insurance Co.. Ltd. (g). Nevertheless, in so far as the 
authorised driver may drive the insured car under such terms even though he 
has an extremely bad driving record on the roads, the acceptance of these un- 
known risks is a remarkable indication of the confidence of insurers in the pride 
of motor car owners in their cars and their unwillingne.ss to have their cars 
sma,shed up [h). The interpretation of the terms of s. 36 (4), as laid down 
in the cases referred to above in effect compels the section to read " Not- 
withstanding an}' enactment or rule of law to the contrarv, a person insur- 
ing . . . shall be liable to indemnify the persons . . . at the suit of such 
persons. " the words in italics being read in. The insurers will thus be 
liable to indemnify such authorised drivers unless there is some breach of 
condition by such authorised driver or by the policy holder which entitles 
them to avoid habilit}’ under the (x>hcy (i). 

PART 2 - PKCTTTARn IKS OP (ONTKACTS OP INSURANCE 

1 . Insurable interest. — As has already been stated it is sometimes 
essential to the validity of an in.surance contract that the assured shoulc 
have an insurable interest in the subject-matter thereof (?), but not alway; 
in the case of motor insurance (A-). 

2 . Uberrima tides.- -The ordinary law relating to the formation of 
contracts is that each part}' is under a dut}' not to make any material mis- 
rejircsentation concerning the subject-matter to the other (/). If a contract 
is induced by misrepresentation of a material fact, the party deceived can 
avoid the contract (tn). If the misrepre.sentation is wilful it amounts to 
fraud (w), and gives a right to the deceived party to claim damages for tort 
in adclition to avoiding the contract (m). If the deception is inadvertent 
the party deceived can onlv a^■oid the contract (m), and he can only do this 
if he acts promptly and provided that all parlies can be restored to their 
former position (w). 

In addition, whilst a mistake made by one part}' does not affect the 
validity of a contract («i), if that mistake has been induced by the other 
it may in certain circumstances give the party mistaken the right to avoid 
the contract {m). Apart from the foregoing there is no positive duty to 
tell the whole truth in relation to the subject-matter of a contract. There 

(g) - All E. K. .143 ; aftirnved, ti<>45j K. B. ^50 ; [194,")] > All E. R. 319 (C A.). 

(A) Sec Goddard. J. (aii he then wa.s), in I’ctrn v. General Accident Fin and Life 
Assurance Corporation. Ltd., [ 1937I 4 -Mt R- P- 

(i) E.g., a breach of condition as to notice of the accident to be given to the insurers 
Austin V. Zurich General Accident and Liability Insurance Co., Ltd., [1944I ^ All E. R. 243. 
The requirement that an authorised driver must comply with the terms of the policy 
in so far as he is able was considered in Digby v. General Accident Fire and Life Assurance 
Corporation, Lid , I1943] A. C. 121 ; [1942] ^ -Ah K R- . 1 ' 9 . 

(j) Ante. pp. 79 el seq. (A) Ante, pp. 83 el scq. 

(/) Ante, chapter 1 , p. 5. (»«) Ante, chapter I, p. 6. 
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is only the negative obligation to tell nothing but the truth. This pnnciple, 
in r^ard to ordinary contracts, is so well established that no other will be 
recognised, even in the application of equitable remedies to which the rule 
that " he who comes to equity must do equity ” applies. Thus in Turner v. 
Green (n) it was held that the plainl^'s failure to disclose a fact by accident 
made known to him, where the defendant would never have entered into 
the contract had he known it, did not disentitle the plaintiff to the equitable 
remedy of specific performance. 

There is, however, a class of contract into which the condition is implied 
that each party has disclosed every material fact known to him. There is 
in this case no different rule in regard to the duty of telling the truth : 
apart from the contract the failure to disclose has no effect (o). But it is 
assumed by the law that in contracts within this class each party intended 
to make the disclosure of all material facts a term of, or a condition precedent 
to, the contract and. what comes to the same thing, that it is necessary for 
the carrying on of business in which such contracts are involved that there 
should be an implied term in such contracts to that effect. This class of 
contracts is called contracts uhfrrimae Jidei — that is, contracts in which the 
utmost good faith is required. Insurance contracts come within it {p). 
The rule has been succinctly stated as follows ; 

■' In cases of insurance a party is required not only to state all matters 
" nithin his knowledge, which he believes to be material to the question of 
insurance, but all which in point of fact are so. If he conceals anything 
'■ which he knows to be material it is a fraud, but l>esides that, if he conceals 
■ anything that may influence the rate of premium which the underwriter 
■' may require, although he does not know it would have that effect, such 
" concealment entirely vitiates the policy " (</). 

The word material ” here is relevant to the insurer's acceptance of the 
nsk at the premium which he in fact required. Under s, lo {3) of the Road 
Traffic Act. 1934. an action by an insurer to avoid a jx)licy for material mis- 
representation or non-disciosure could only succeed if it is known that the 
policy was actually obtained by the misrepn^sentation or the non-dis- 
closure (r). 

It must not be thought that because, if a party to an insurance contract 
fails to disclose a material matter which he knows, he commits fraud, there 
is any departure from the rule that a representation is an essential in- 
gredient of fraud. The party is under an obligation to disclose everything 
material ; by making any representation he impliedly represents that he 
has disclosed everything — if he has in fact failed lo ^sclosc a fact which 
he knows and knows to be material ($) he has not done so and is guilty of a 


(") I Ch JOS. 

fo) Jesier-Hamei v Lictnsti and General Itmurame Co , l.ld (icjj4),4uLI I. K 231; 
PuJtengM {U'diiam} tS- Sam, Lid. v London and Provincial Marine and General Insnr- 
ance Co . Ltd . ' 3KB 614 ; Blackburn, Low 6- Co v (iSti7). 12 App. Ca». 

531. C/. Wciford on .Accident In.sunince. lod Edn,. no 24. 38 Sec this question dia- 

cu-ssed more fully in its relation tn ». 12 of tlic Road Traftc Act. 1034 (27 Halsbury's 
Statutes 34(>}, f>osl, p 31O. 

(p) Sra cases in last note and London Assurance v. .Mantel (1879). 1 1 Ch D. 363, per 
Jesski., M.R.. at p. 367. 

{q} Datglisk v Jan ie, (1850), 1 Mac A G . 231. per Rockk. B , at p. 243. 
ff) ZuTHk Generat Accident and Liability Insurance Co., Ltd. v. Morrison, [1942] 
2 K B. 53 ; ri942] i All E. R. 529. And see Merckanls and Manu/arlurers Insurance 
Co. Ltd. V. Hunt and Thome. [194O 1 K. B. 295 ; [1941] 1 All K. R. 123 : Lwer v. 
Nalionat Employen' Mutnat General Insurance Auoecation, Ltd., {1937I 2 All £. R. 193. 
Post, chapter V. 

(s) Joel V Lam Union and Croum Irteutance Co,, [1908] 2 K. B. 863 ; toe remarka of 
MoutTOK, L.J., at p. 884. 
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fraudulent misrepresentation (1) as much as he who by " withholding that 
which IS not stated makes that which is stated absolutely false " (a). 

The following propositions express the extent of the principle ; 

1. The assured (or the company as the case may be) (b) must dis- 
close every material fact which he knows (c). 

2. He is also under an obligation to disclose every material fact 
which in the ordinary course of business he ought to know (J). 

3. He must disclose every such fact, irrespective of whether he 
himself considers it to lx; material (e). 

4. The test of whether a particular fact is material is — would an 
ordinary reasonable insurer consider it to be material (/) at the time of 
insuring ? (g) 

3 . Subrogation (A).— Subrogation means that the “insurer must be 
placed in the position of the assured " (f). The effect of the doctrine of sub- 
rogation is that the insurers are entitled to be placed in the position of the 
assured and to succeed to all his rights and remedies against third piersons in 
respect of the subject-matter of insurance (j). The right of subrogation may 
be modified by agreement between the insurers and the assured, or between 
the insurers of the assured and the assurers of a third party against whom 
the assured has a claim under the policy (A). The commonest type of such 
modification by agreement is found in motor insurance in the so-called 
knock for knock agreement,” under which there is no subrogation, and 
the insurers of each person involved in the claim bear the loss of their 
resjxKTtive assured (/). A knock-for-knock agreement does not apply, 
however, where the insurance covering one of the parties involved is void, 
and in such case a right of subrogation arises (m). 

1 he rigid of subrogation does not arise until the insurers have paid the 
amount due from them to their assured under a valid and subsisting policy. 

(/) /.ominn Assuratiff V .'/amf/ (1870). 1 1 Ch D 31)3: Glickiman Lanca%hirt and 
(reneral Asaurance Cn.. \ >3*) Jf^trr-Harne.s v. Licences and General Insurance 

Co.. Ltd. (1034). 4<) 1 . 1 . L. K. 431. 

{a) Pet I.<irU Cairns, in Peek v. Gfiiuy ii-S;}), 1 .. K. 6 H. L. 477, And see II. v. 
Kylsant (Lord). [iQ.iJ) i K, li. 44^. 

(i) Curter V, Hnehm .3 Hurr. kris, fvt Lord .Masspielu, C ; He liradiey 

and J sseji and .Suffolk .-tcciUei.t I ndemnity Nw lelv. [mi jJ 1 K. H. 41 5 ; Heftige A ssutaiice 
< o., Ltd. V. Kellleuell, [0409] .3. C, 24 4, 

(c) See p. icKi, ante, note [o). 

(d) Hlackhiirtt. Lou.' dv Oi v, (1887). 12 App. Ca.s. 531 ; London General Insur- 

ance Co. V. General .Marine rnderwrilris’ .-I ssociation . [1921] I K, U. 104. 

(e) Hoc Valgii.sh \. Jut. le. su/ ia . .Isfar Co. v. lilnndell. [1896] i Q. B. 123, fer 
Lord Ksher, M.R,, at p. 129; Joel v. Latv Union and Crou'n Itrsurance Co., [1908] 
2 K. B, 803 ; Glicksman v. Lancashire and General .issurance Co.. [1927] A. C. 139 ; 
Parra v. Hethenngton (1931). 47 T. L. K. 465. 

(/) Note (e ) above, and see Glicksman v. Lancashire and General Assurance Co.. [1925] 
2 K. B. 593. fer Scri tton, 1 . J., at p. 008, 

(g) Lynch v. Donsford (1811), 14 Hast. 494 ; .Seaton v. Biimand, [1900] A. C. 135: 
Associated Oil Carriers, Ltd. v. Union Insurance Society of Canton, Ltd., [1917] 2 K. B. 
184 : Dawsons, Ltd. v. Bonnin, [1922] 2 C. 413 ; Taylor v. Eagle Star and British 
Dominions Insurance Co. (1940), 67 LI. L. K. 130. 

(A) See chapter X, post, where the topic is dealt with fully. 

(»j Per Brett, L.J., in Casteilain v. Preston (1883), 11 Q. B. D. 380, at p. 388. 

{)) Ibid. See also .Simpson v. Thomson (1877), 3 App. Cas. 279 ; North British 
and Mercantile Insurance Co. v. London, Liverpool and Globe Insurance Co. {1877), 5 
Ch. D. 569 ; Darrel! v. Tibbitts (1880), 5 Q. B. D. 560. 

(A) Bell Assurance Association v. Licenses and General Insurance Co.. Ltd. (1923), 
17 U. L. R. 100 ; Loyst v. General Accident Fire and Life Assurance Corporation, [1928], 

I K. B. 359. 

(/) Ibid. 

(m) Bell Assurance Co. v. Licenses and General Insurance Co., Ltd. (supra). 
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If the insurers have not paid under the policy, then they have no right to 
be subrogated to the assured’s rights and remedies (n). 

When a case for subrogation has arisen the insurers are subrogated to all 
the rights and benefits and remedies* which vest in the assured in connection 
with the subject-matter of insuraiKe (o), whether such rights arise out of 
wrongful acts (/>) or out of contract (q). 

The doctrine of subrogation does not apply so as automatically to transfer 
rights of action against third parties to the insurers, but it only entitles 
them, unless there has been an express agreement or transfer, to tlie benefit 
of such rights as are and remain vested in law in the assured (r). Actions, 
therefore, to enforce such rights must be brought in the name of the assured 
as a rule, and any defence which is valid against the assured (s) as, for 
example, that he has released or compromised his right of action (/), is 
available to the defendant in such proceedings. The defendant cannot, 
however, avail himself of the defence that the assured has already Ix'en 
indemnified or that the insurers who have paid were not entitled to pay the 
assured (m). In order to make effective the Ixnefits of subrogation the 
assured is under certain implied duties (i ) in relation to the insurers. I hese 
duties may be conveniently summarised as • 

(a) He is bound to render full assistance to the insurers in respect of the 
action under consideration (u ). 

(A) He is bound not to do any such thing in connection with his right of 
action to which the insurers would be subrogated as would prejiuhcc the 
insurers from recov’cring against the third party liable (.t). 


(■) Casifllam v Pteiton oigra. pet Brftt I J .it p j.Si) f-inhis \ Metiitirt 
Ini'tiimenl CorpetratioH, Ih»i7 i <} B si?, l-duurj^ lohn\ cV to \ Motor t iiion 
Insuratue Co. i K B , Paet v. Siottnh hi'UtiiHie Cot porotion (igji>). (>S 

L. J K B 30S , .'fu.^tin V Zurich Oeueral .Icodent amt Lialnlili Insutance to , Ltd , 
[1944, .Ml E R 243 , aflirnietl ,1045. K B 250 (t .\ t 

(ol Per Brett. 1 . J , in i astcllain v Pre^tori. \upra .n p 3.S.S , Sotth liriti^h and 
MercanliJe Insurance Lo \ l.ondon. Lii erpiwl and (rlo’>e I niurance C u , supra .■JiMfiiru- 
iioni Generali de Trieste \ I.mptess Issurann C otpi ration. Ltd , Un'I 2 K 11 .Sl4 . 
Horse, Carnage and General Insurance C o . Ltd \ 33 '1 1 , 1 < 131 

>p Kirg V I'ldiiria t'S.itanie <0, 'iHigi; \ ( .'V’. -mil t .isis (iletl in noli- |t(. 
S npra 

Iqi Lastellain v Piflto:, tri llRlTl, I, j . 'Ufnt I ilaidi, /.Id \ PoOiits, ,I‘)I 7 j 
I Ch 100 . Bank of Mi'islital v Pt minion Gtesham tiiiaianlee and ( asi a/ti ( 1 . Ltd . 
[1930! .\ C 659 

;r* gtimpson V. I Momson , ^ii/ra . Si»wr'j\ Miilkeni .iSSji, 31. I, i -In I mploveis' 
Liabtity Assuranee Corporation \ Skipper and Last (ife87<. 4 1 I, R SS King \ 
I’icloria .dssurante Co . supra, .S'el.on (fames) iS- Sons, / Id v Selson Line (/ nerpoo!\. 
Ltd., [1906] 2 K B 217 

(i) London Assurance < o v ’.ijhj'. j IXmg K B 24“). I inlas v Mexican 

Imestment Corporatton, supra 

(I) H'esI of Lngland lire Insurance (o v Isaacs, [1897! 1 Q B. 22O . PkcBnir 
Assurance Co v. Spooner, 1905’ 2KB 753 . .lusUn v Zurich heneral .dicideni and 
LiaMtv Insurance Co . Ltd , 1945 K B 250 . ^,i'»43j 1 .\ll K K 31!) 

(r) Mason V .S<ni(<6ur) (17.82!. 3 I>ouk K B in , London .Assurance t o v .Saini- 
burv. supra . Darrell v Tiltbills, supra . King v yiclirria Insurance Co , supia , l.dwards 
[John) h-Co. V. Motor Union Insurance Co , supra , Austin v Zurich General Aciident 
and Ltabilitv Insurance Co . Ltd . ’lOAi] K B 250. ^I94.5j 1 -Ml E K 30' 

(I’l Welford on Accident insurance, 2nd Kdn , pp 331-3 

(«•) London Guarantte Co v Eeam/ey (1880). 3 .\pp Can 911 , Dane v Morlgafte 
Insurance Corporatton. 1894] 1 Q H 34 . Duui, Brown dv Co v Binning (i</oO). 
22 T L R. J29 

(x) West of England Fire Insurance Co v fsaacs, 1 B 220, Phcmix 

Assurance Co v Spooner. '1905, 2 K B 753, Hone, Carriage and General insurance Co , 
Ltd V Be/t* (i9j«»), 33 T 1 - i< 131 , Page \ Seothsk Insurance Cerrporahon (iftm), 

1 . 1 K B 308 
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(c) If the assured recovers in such proceedings an amount in excess of 
the amount payable under the policy where the policy is in effect an in- 
demnity (and the assured has been paid for the whole of his loss) . the insurers 
arc entitled to retain or to claim this excess (y). 

(d) Where the total risk insured is limited by the policy the assured is 
bound to give the insurers the benefit of any sum he recovers in such pro- 
ceedings to the extent of the [iroportion which the risk insured bears to the 
actual value of the subject-matter (2). 

4. Contribution.' In insurances of [>roperty or against liability which 
are contracts of indemnity (a), although there is no limit to the number of 
jx)licies which an assured may effect, the total amount recovered from all 
his insurers may not exceed such sum as is sufficient fully to indemnify 
him against the insured loss (b). Apart from any term in any such policy 
the assured may select any insurer in order to secure his indemnity, and such 
selected insurer has the right to call upon the other insurers to share the 
liability when he, the selected insurer, has satisfied the claim (c). The con- 
ditions under which a case of contribution arises are set out more fully 
below (d). It should be mentioned that many policies of insurance contain 
clauses which provide that in the event of other insurances covering the 
same risk ha\ ing been effected by the assured, the insurers are only liable 
for a rateable proportion of the claim, or, as is usual in motor policies, that 
their liability is in such event excluded (c). 

No right of contribution arises unless certain conditions are satisfied. 
•At the outset it is necessary that all the policies should comprise the same 
subject-matter, at least as far as the claim to contribution is concerned (/) 
and should be all effected against the same peril (g). It is not sufficient 
that all the jK)licies should cover the same subject-matter unless at the same 
time they cover the same interest (A), that is to .say that all the policies 
must be effected by or on behalf of the same assured. Further, all the 


Ml Slewai! v Orernock Marine Insurance to H 1 , Cas I5<»: Sorih of 

i.nfilaml Iron S/ramsAip Insurance .■} \ rmslrouf; (1870), L. K 5 <,}. B. 244 ; 

The \f'e/sli (UrI (iijo()), 22 T L. K 47s. aftirnifd, .sut) worn The Commonuealth, ^1907, 
1’ 2H. 

(t) Cioole anil Hull Sleam Touinf; Co. Lid \ Hcean Marine In.surance Co, Ltd, 

I 1928. I K B s8i) , .iImi I'he UV/>A Oirl, supra, 

(a) See above, pp. 71 ct seq 

,6) I'ludin V London .Issiiianec (o (1758). i Burr. 4817; \rutiv v. Heed (1793), 

1 W m. Bl. 410 ; Morgan v Tiice (1878), 4 hxch <115 , .\orlh Ilnlish and Mercanlile 
Insurance to. v. London, Iiierfiiol and CloOe Insurance to. (1877^ .S tb. D. 569; 
Xichols (S' Co, V. Scollish I'nion and Isational Insurance Co. (1S85). 2 J . L. R. 190. 

(c) Post, chapter X 

(d) Wtlltams v. .\orlh China I n.snranee Co. (1878). 1 C. 1 ’ I) 757 ; Isorlh Ilnlish and 
Mercantile Insurani e Co v. London. Liverpool and (rlobe Insurance Co., supra. 

{e] .•luslralian A gncultural Co. v Saunders (1875), 1 ,. K. 10 C 1 ’. 068 ; Loyst v, 
Ceneral Accident, T ire and Life Assurance Corporation, 1928] i K B. 359 , Oalev. Motor 
Cmon Insurance t o , 1 i()28) i K. B 359 : Weddell v Road Transport and General 
Insurance Co., [1932J 2 KB. 3t>3 ; Austin v, /.urich General Accident and Liabilty 
Insurance Co., Ltd., [1944] 2 .‘\ll B. R. 243. 

(/) Godin V. London Assurance Co (1758). 1 Burr 489; Xorth British and Mercantile 
Insuranie Co. v. London, Liverpool and Globe Insurance Co. (1877), 5 Ch. D. 569 ; Ameri- 
can Surely Co. of Xeiv York v. Wrightson (1910), 103 L. 1 . 663. 

{$) Xorth British and Mercantile Insurance Co. v. London, Liverpool and Globe Insur- 
ance Co., supra ; American Surety Co. of Sew York v. Wrightson, supra. 

(h) North British and Mricantile Insurance Co. v, London, Liverpool and Globe Insur- 
ance Co., supra , .Xichols &■ Co. v. Scottish I'niou and National Insurance Co. (1885), 

2 T. L. R. 190; HV.s/minirfr Ftre Office v. Glasgow Provident Investment Society 1 1 888) , 
13 App. Cas. 699. 
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policies in respect of which the claun to contribution is made must be in 
force (») and legally binding at the time of the loss (j). 

Lastly, no claim for contribution will arise against an insurer in whose 
policy the right of contribution in the event of co-existing cover is ex- 
clude unless such excluding clause# occur in both policies in such circum- 
stances that they cancel one another out, leaving the liability to be rateably 
proportioned between the two insurers {k) ; and if the liability to contribute 
is not excluded but limited by the terms of a policy, a claim against the 
insurers under that policy will be subjected to the limitations imposed upon 
it (/). 

5. Assurance Companies Acts, 1909 (m) to 1946 (h). — It has 
already been stated that there are certain enactments applying to insurance 
which restrict the normal right of an Englishman to carry on business in 
any manner he chooses, subject to the criminal and bankruptcy laws and, 
in the case of companies, subject also to the Companies Acts. The chief 
of these is the Assurance Companies Act of 1909 (w), which applies to any 
person or body of persons carrying on within the United Kingdom the 
classes of insurance therein specified, including motor insurance (o). The 
provisions of this Act in regard to motor insurance will be examined later (p). 
It is enough to state here that the original requirements laid down by 
the 1909 Art of persons or companies which do business in the kinds of 
insurance to which it applies have been completely altennl by the Assurance 
Companies .Act of 1946 (n). Whereas by s. 2 of the 1909 .Act, as amended by 
s. 42 (2) of the Road Traffic .Act. 1930. a company had to make a dejx)sit of 
£13,000, in cash or in securities, in the High Court of justice before it could 
do motor vehicle insurance business, and an underwriter had to make a 
similar deposit, and both companies and underwriters had to keep and have 
audited annual accounts in the manner and subject to the supervision 
specified in the .Act of 1909 (9), now by the .Assurance Companies Act of 194b 
the system of de|X)sits is aboli.shed. By s. 2 of the 1946 .Act a comf>any 
which starts to do motor vehicle insurance bu.siriess is requirKl to have a 
paid-up share capital of not less than £'5o.<KK>(yy), and it must after two years 
be able to jjay its debts in this sense, that the value of its ass<‘ts must e.xceed 
the amount of its liabilities by the sum of fifty thousand pounds or by one- 
tenth of its premium income in its last financial year, whichever sum is the 
greater (r). If it cannot pay its debts in this sense, then the A.ssurance 
Companies (AVinding Up) .Acts, 1933 (s) and 1935 (/), may be brought into 
operation against it. By these latter .Wts, the Board of Trade is given a 
general supervisory power over the financial affairs of a.ssurancc companies. 


(1) Equitable Eire and Accident Ofice. Ltd. v The Chtng H’o Hour. ; IQ07J A. C. i>6 ; 
Waddeli V Road Ttamport and General Insurance Co., s K. B. 5O3. 

ij) Loyst V. General Accident Fire and Life Assurance Corporation, [1928] 1 K. B. 359 : 
Gale V. Motor f'nion Insurance Co., |i928] 1 K. B. 359 ; Weddell v. Road Transport and 
General Insurance Co , supra ; .dustin v. Zurich General Accident and Liability Insurance 
Co., Ltd . [194^] 2 All K R 243 

{h) See, however, the caites cited in last note discussed post, chapters VII and X. 

(/) Ibid. 

jm) 2 Halsbury’s Statutes 714. as amended by Road Traffic .Act, 1930. ss 36. 42 (23 
Hatsboiy's Statutes 637. <>4i). 

(n) M Halsbury's Statutes 37. See p 227. poll. 

luet test of carrying on business is the place where the contracts are made 
(Re .onUad General Commercial Insurance Corporation, [1927] 2 Ch. 31). As to types 
of hgillttis covered, see s. t as amended by s. 40 of the Road I'raffic Act, 1930. 
ZWiATost, pp. 127 el sag. 

,|rt“Ss. 4. 7. 8. 32 and 33. 

In) ^ (1) (39 Halsbnry’s Statutes 40). 

(s) 26 Halsbui^s Statutes 63. 


W S. 3 (I) (iM). 

(t) 28 Halsbury's Statutes 23. 
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and may petition for the winding up of an assurance company which it 
believes to be insolvent («). Statements of the financial condition of the 
company may be required by notice, and if the company does not produce 
satisfactory information, inspectors may be appointed by the Board to 
investigate the affairs of the company (v). 

The new requirements of underwriters, set out in the Assurance Com- 
panies Act, 1946 {w), are considered later (;ir). 


PART 3.— PECULIARITIES OF MOTOR INSURANCE CONTRACTS 

1. Compulsory insurance. — ^The first characteristic of a contract of 
motor insurance is that it or part of it is compulsory (a). That is to say, 
it is not lawful for any person to use, or to cause or permit any other jjerson 
to use. a motor vehicle on a road unless there is in force in relation to the 
u.ser of that vehicle by that person or that other i:)erson, as the case may be, 
such a policy of insurance or such a security in respect of third party risks 
as complies with the requirements of Part II of the Road Traffic Act, 1930 (6). 
The insurance or security which the Act requires is against liability to third 
parties (except voluntary passengers) “ arising from death or bodily injury 
caused by the use of the vehicle on the road " (c) . 

At this point it becomes necessary to define the term " tliird party.” 

In the law of contract it means a person who is not a party to the contract, 
and I.ajrd Simon, L.J. {d), in his dissenting judgment in the hard-fought 
case of Digby v. General Accident Fire and Life Assurance Corporation, Ltd., 
applied this meaning to the phrase used in the Road Traffic Acts. In 
Digby's Ca.se the policy holder was injured by the negligence of her authorised 
driver while she was travelling as a passtmger in the insured car. Lord 
PoKTKR (e), on the other hand, thought that the phrase was merely a useful 
description of a particular type of insurance, and by implication suggested 
that if a jx)licy holder bv negligent driving injured the underwriter who 
insured the. jx>licy holder by running him down on the road, then the ^xilicy 
holder could claim an indemnity from the underwriter for the damages due 
to him— a most remarkable result, but one which must now be taken to be 
the law. It was generally conceded throughout the case that an authorised 
driver had a .statutory right to sue the insurer direct for an indemnity 
against the results of his own negligence, and could not therefore be regarded 
as a third party in the circumstances within the strict meaning of the phrase 
as used in the law of contract. 

The only exceptions to the statutory duty to insure against liabilities 
to third parties are ; 

(i) an owner or driver of a motor vehicle may, instead of insuring, 
deposit the sum of £15,000 w-ith the .\ccountant-General of the Supreme 
Court by way of security {/), and 


(u) S. 1 (jb Halsbury's Statutes 63). 

(e) See the 1935 Act, s. 1 (28 Halsbury ’s Statutes 25). 

(u>) Schedule II. Part II (39 Halsbury’s Statutes 47). 

[x) Post, p. 227. 

(«) Certain other forms of insurance are compulsory. 

(b) S. 35 (23 Halsbury’s Statutes 636). See Octan Accident and Guarantee Corpora- 
tion, Ltd. V. Cole, ]i932] 2 K. B. 100. See post, chapter IV. 

(c) Ibid., s. 36. And excepting certain persons, who in the relationship to the 
insured in which they stand at the moment of the accident are deemed not to be third 
parties, ibid., and see post, pp. 188 et seq. 

(d) [1943] A. C. 121 : [1942] 2 All E. R. 319 ; 73 LI- L. R. 176, at p. 180. 

W [1942] 73 H. L. R. 176. at p. 188, (/) S. 35 (4). 
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(ii) the obligation to insure under the Act does not apply to the 
Crovm (g) or to local or police authorities (A). 

2. TTilrd party indemnity. — The second peculiarity of a contract of 
' motor insurance is that under the statutory law now in force the company 

in certain circumstances becomes liable to pay money to a person who was 
not a p)arty to the contract (») ; to pay that money irrespective of whether 
the person who incurred the liability can or cannot pay it himself (j) ; and 
to pay that money although the person who caused the damage for which it 
is paid has not the slightest right either morally or under the terms of his 
contract to demand it (k). 

And yet there it is ; a company (/) may be cheated into making a con- 
tract of insurance ; the cheat may be as well a reckless or drunken driver ; 
he may kill (m) a £10,000 a year barrister who leaves dependants ; but 
if the cheat has l>een cle\er enough to conceal his fraud (n) the com pan j' is 
obliged at once (o) to pay the barrister’s dependants whatever sum (/>) they 
may have been awarded by a sjnnpathetic Court (q). whilst in the meantime 
the cheat has hurriedly collected his assets and taken the first aeroplane to 
Mexico (r). And now, by the Motor Insurers Bureau agreements, considered 
in chapter \T. the insurers of Great Britain have voluntarily undertaken to 
indemnify the liabilities of their assureds even though the jKihcy was obtained 
by the grossest fraud, to third parties who hav* Ixen injured b\- the negligent 
driving of the insured car. 

3. Subject-matter. — third peculiarity of motor insurance is, as has 
been pointed out. that in one policy six different kinds of insurance are 
often included. The,se are insurance against Liability. Life, .\ccident. 
Damage to Goods. Fire and Theft. 

Liability . — The liability insured against (in a comprehensive policy) is 
liability for damage to the property or persons of third parties and for their 
deaths. Insurance against liability for damage to property is not com- 
pulsory (s). Nor is insurance against liability to voluntary pasMUigers (/) 
obligatory. But most p<‘f>ple who insure against third party liability are 
covered bv their jKilines agam-.t all jHissible claims by third parties, whether 
in resptx't of death, bcxlily injur\ . or damage to prop« rty, and inchidmg in the 

igl S i.:i Ij;. 

(*) S 35 (4) as ainenfiod by tlic Koatl Traffic .Vet, i«34. Sclicdulc III (^7 HaLsbury’s 
Statutes 30.S) 

(It I.e. to a third party 

Iji This 1.S the efiect of s 10 of the Koail 1 rallit .\rl, i*»34 hj n.tlHburv's Statutes 
544) See chapter \', poO 

tk) '1 his Is the combined t t ot the Third Parties (Kight.s against Insurers) .\ct. 
1030. the Itoad Trafhc .Xct, i<i3o, ss 35 and 30, and the Hoad I raflit .\ct, 1034, s 10 
' (/) Or underwnters 

fm) 1 hough not perhaps if the killing amounts to murder or ni.inslaiightei See 
I’.irt II of the Koad Ir.iflic .'\il, 1*134. >upra, and »ee p 107 

fm So as to prevent the tompani from c<inirnem ing an .ic tion ag.rinst him « iihin the 
time (jrestribed in nub.scct. 3 of s 10 of the Ko-td 'I rafhi .Art, 1034. S<*e po'l. chapter V 

to) .And although the third party has mit troubled to levy exisution See po.v/. 
pp 27H gJ teq. 

{p) Plus costs and interest (» 10 (i). ihtd ). 

(J) See Wood v. (Unlzman fig33). Times, 12th July, p 4. where the Court awarded 
/ 13,000 to the dependants of a broker who earned ^3,500 p a in his business but left 
hi-s dependants X'O'*’***’ under a life policy 

(r) For an example of .such a case, see McCormick v. Saliimal Motor and Accident 
/rtsurance L'nicm. Ttd. (t<i}4), foT. I. R 328. 

(jT) S. 36, Koad Traffic Act, 1930 (23 Halsbury's Statues ^37), and see post, chapter 
IV. 

(f) Ibid., or to paasengers standing in certain other relationships to the insured, 
e g. his employee whilst acting in the course of his employment. See post, pp. 188 §t$»q. 
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category of third parties voluntary passengers in the insured car. There is, 
however, a form of policy (»<) known as a “ Road Traffic Cover only " 
policy {v), which merely provides the insurance made compulsory by the 
Road Traffic Act, igjo («’)• Under a policy of this kind the assured may in- 
cur a liability of many thousands of jxjunds in respect of damage to property 
which he will, if he can, have to satisfy out of his own p>ocket. On the other 
hand, if the assured is a man of small means, the party who suffers the 
damage will have to boar the loss (x). This from one point of view seems to be 
a serious defect in Motor Insurance Law. It is remarkable (y) that, whilst the 
Road Traffic Act, 1930 (r), requires insurance against liability to third parties 
in respect of death or bodily injuiy only, the Third Parties (Rights against 
Insurers) Act, 1930 (a), applies to any damage caused to the third party (b). 
Hut the answer is that Part II of the Road Traffic Act, 1930 (c), was designed 
primarily for the benefit of pedestrians. Pedestrians do not, as a rule, 
suffer any considerable damage to their property in a road accident. From 
this iwint of view, therefore, the omission is not a defect in the legislation. 

Life. -Tlie insurance against the death of the assured provided in a 
motor policy is not life insurance in the strict sense of that term {d). Life 
insurance jiroper insures against death in any event, which is inevitable (e). 
The motor jxilicy insures only against death arising from the use of the 
insured car, an event which may never happen (/)■ 

Accident. ---Ihc comprehensive policy generally provides for the pay- 
ment of specific sums for the loss of .specified limbs, and for the payment of 
doctors’ fees or medical exi^enses up to a certain sum resulting from the use 
of the insured vehicle (g). 

Damage to Good ft. — The policy usually covers damage to the insured 
vehicle, however caused, unless caused by certain matters sjiecifically ex- 
cepted by the pijlicy (g). 

Fire and Theft . — Damage caused by fire and theft of the car, or parts of 
it, and of certain sjiecified goods left m the car, are risks usually covered by 
a comprehensive [wlicy (h). 

4. Legality of motor insurance, -ft will be noted that a motor 
insurance jxilicv covers liability to third parties arising from the use of the 
insured car, and damage to the insured car caused by accidental external 
me.ins (i"). Apart from the conditions of the jiolicy which must be observed 
by the assured, and the general exceptions in regard to damage cau-sed by 
earthquake, war and the like, there is as a rule no express limit to the cover 


(m) Issued at an attractive rate uf pronuum 

(e) See fiirtlicr, as to thi.s (orm o( {niIicv. poft. ch.vpter VllI 

(U’) 23 Halsbiiry's sitatutcs 007. and see po'l. chapter 1\’ 

(or) ,^nd the pc-rson who take's thi-. kind of jHilicv will presumably be a man of 
small means. 

iy) Since It has been supjxised that both the Acts of 0)30 were en.icted for the same 
object. ' 

(r) 23 Halsbury's Statutes 12 

(a) 23 HaLsbury's Statute.^ 12, and see chapter III. poil. 

[bj And to damage however caused. 

(c) 23 Halsbury's Statutes t>o7, and see post, chapter IV. 

(d) See ante, p. 72. 

{*) See ante, p. 72. In the first case the risk is the length of the assured s life . in 
the second the ixissibility Uiat the death may occur. ... j 

(/) For a description of the benefits provided and the assured's rights under the 
policy in resfiect thereto, see /)os/, chapter VllI 

(g) See poit, chapter VI 1 1 (or the cover may be in respect of damage caused by 
"accidental external moans," which form of cover generally has the same efiect). 

(A) See post, chapter VIII. (1) See post, chapter VllI. 
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provided {k). That is to say, liability to third parties and damage to the 
insured car is apparently covered, although caused by the assui^’s own 
negligence or, apparently, even his criminal act (/). It is no doubt the 
practice of most compames to acknowledge liability to this extent. But 
the legality of this wide interpretation of the cover is at least questionable, 
and it is submitted that in some cases at least the company could in law 
repudiate liability to the assured in respect of an accident caused by his 
criminal conduct. It is doubtful whether it could now (n) repudiate liabihty 
in such circumstances to a third party in respect of death or bodUy injury 
in cases where it becomes liable to third parties (o). The general rule 
applicable is that if an act is manifestly unlawful, or the doer of it knows it 
to be unlawful, as constituting either a civil wrong or a criminal offence, 
he cannot maintain an action for indemnity against the liability which 
results to him therefrom (a). 

According to this rule, it would seem that if, for instance, an assured 
deliberately drives his car at a speed obviously in excess of a speed limit 
known to him, and an accident results from sucli excessiv e speed, he cannot 
claim to he indemnified by his company {under his policy) for the conse- 
quences of the accident which results from such excessive speed (b). 

In James v. British General Insurance Co. (c) the- assured was driving 
his car whilst drunk and collided with a motor cj-clc. The driver of the 
motor cycle was injured and a passenger thereon was killed. The assured 
w-as convicted of the manslaughter of the dece;isecl passenger. The driver 
of the motor-cycle successfully sued the assured and recovt-n-d damages 
and costs. The assured incurred costs in defending this action, in repairing 
the vehicles, in attending an inquest on the deceas^, and in defending him- 
self in the pwlice court proceedings before his trial. The company refused 
to pay on the grounds 

(a) that the assured had created a risk which was never in the con- 
templation of all parties, and 

(b) in so far as the policy covered the consequence of a criminal 
offence, it was illegal and void as against public ix)liry. 

In an action by the assured on the policy it was held, by Roche, J., 
following the decision in a like case of Bailha(iie, J. {d), that tin; policy 
was wholly valid, and the assured recovered the amount of the above 
damages and c<jsts. 

The authority of this decision and of that which it followed has been 
brought into con-siderable doubt by the observations of Sckutton and 
Greer, L.JJ.. in the case of Hasdditu v. Hosken (e). Moreover, neither 


(i) But see poa, chapter IX. 

(/) Ante, (.hapter 1, p lO, 

(nt Because of the particular provisions of the Koail Traffic Acta. 1430 and I4}4. 
and the graeral object aimed at by tboM Acta. And tee poU, chapter IX, where tbia 
qneation is farther discusaad. 

(o) Sed quaere. This woulit .seem to depend on the nature of the criminal conduct. 
See s. 12. Koad Trafhc .Act, 1434 (27 HaLsbury’s Statute* 54fi), and wee fast, chapter V. 

(a) PerKEMNKOY, J.,inBitrr(nvfv. I Q.B.Sib.atp.uiS. laHatMina 

V. Hotkm, [1933] t K. B. 822, Scrutton, L.j.. int^reted Kxmkbdy, dictum 

(swpria) aa apptyiljig if the doei does not know that it U nnlawful, provided be knows 
what he it doing. 

(f)} This. It is submitted, is not affected by the Road Traffic Act, 1934 (27 Halsbury't 
Statutes 534). See this questioD discaased, ptut, chapter IX. 

ic) [14*7! 2 K. B. 31 1. 

(d) Tinlitu V. White Crou Insurance, [1921] 3 K. B. 327. 

(«) '»933] » K. B, 822. See note (*). p. 109, post 
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of these cases suggests that, if an assured deliberately (_/) drives in a criminal 
manner, and thereby causes a collision, he will be held to be covered by 
his jxjlicy. It seems clear that he would not (g). On the other hand, 
it may be observed that the extent of cover allowed by considerations of 
public policy would be held to be considerably wider than it was at the time 
when the ’fitUint and Jatnes cases were decided (/t), having regard to the 
general object of the compulsory third party liability insurance and the 
rights of third parties against insurers provided by the Acts of 1930 (») and 
1934. (O' . There are other questions as to the extent of the company’s 
liability in respect of an accident caused by the assured’s criminal act. 
Some of these were rai.sed {k) but were apparently not decided (I) in James v. 
Bfiiish General Insurance Co. (m). These questions (w) which do not affect 
the legality of the insurance are considered later in this work (0). It should 
be observed that, whatever may be the correct answer to the question of 
the legality of an insurance against the consequences of a criminal act, it is 
still open to the company to limit the risk against which it undertakes to 
insure, as by stipulating in the policy that the risk shall not attach if the car 
is being driven for an illegal purpose (/>), or is being knowingly and deliberately 
driven in excess of a speed limit (<7). 

Such a limitation of the risk would not, of course, operate now against 
injured third parties, but might enable the insurer, if he saw fit, to recover 
any sums paid under the Motor Insurance Bureau agreements from the 
assured (r). 

On the other hand, it should l>e remarked that, apart from any modifica- 
tion of the principles of public policy which may have been brought about 


(f) Sec tlic ca.ses rolvrred U> and t>cncrally Colburn v I'almore (1834I, i Cr, M. & R. 

73; SharkcU v lioiur (iSjo), .■ Hinp (.N. c.) O34 ; Fitzgerald v. Leonard (1803), 3J 
i. Ir. O73 : Thomp'.onv Hopper K. li li 103S. 1041) ; T tinder, Anderson &■ 

Co V. Thnmf. and Met'-ev Marine In.-.urance Co, 'iH<)S‘( - O. 14 114; Burrows v. 
lihnles, I i8<)<e i Q. H. SiO, at i>. Sj,S ; Smith (H'. H.) Son v, Clinton and Harris (1908), 
<H) L. T. 840 ; Leslie ill ) Ltd. v. Kehahle .Idverti.-ing and .Iddressing Agency, Ltd , [1915] 1 
K. H <152 ; Weld Hlundetl \ Stephens, ,i9i‘t; 1 K B. 520 ComjMre also the case ot 
" murder bv niotor-car, ' A* v. .Mortimer (i<)3(>). fio Std. Jo. 227. 

(g) In 1 inline v H'hile Cross Jrisurame. 'i<>2i’ 3 K. B. 327, Bailhache, J,, said (at 
p. 332) : " It must, of course, be clearly understood that if (the occurence which gave 
rise to the third party claim) had been due to an intentional act on the j>art of the (in- 
sured), the policy would not protect him." and added : " Manslaughter is the result of 
acculent and murder is not ' iibiJ., at p. 332). This re.asoning conflicts with the applica- 
tion of the rule of public policy by the Court of .Xpjical in In the Estate oj Hall. Hall v. 
Knight and Baxter. [ 1914! I’ i, where Cozens Harov, M R. (at p. 0), said : '' 1 see no 
reason to draw a distinction between murder and manslaughter in a case like this.” 
Moreover, it is diflicult to reconcile with the well-known rules of the Criminal Law. See 
9 Halsbury's Laws. 2nd lidn. 10 et seq., 42(1 el seq. In one sense of the word intentional, 
causing the death of another is. if not intentional, not manslaughter but no crime : in 
the other sense of intentional, it is also not manslaughter, but is murder. See Kenny's 
Outlines ol Criminal Law, and op. at., p. 420 et seq. 

(A) Sed quaere. Sec this question discussed below, chapter IX, " Implied Terms." 

(i) Vide supra. 

(A) But in Hastldme v. Hosken, [1933] » K. B. 822, Scrutton, L.J.. at p. 835, said ; 

" It must not be taken . . . that I at present approve of the decisions in Tmhne v. 
White Cross Insurance, (.supra) and James v. British General Insurance Co. (supra),’’ 
and Greek, L.J.. stated, at p. 837 : " In this country, no person is allowed to insure 
himself against the commission of a crime." 

(l) See the defences relied on by the company. [1927I 2 K. B. 311. at p, 314. 

(m) [19*7] 2 K. B. 31 1. And see post, chapter IX, " Implied Terms.” 

(n) Questions as to the company’s obligation to pay the legal costs of proceedingfs 
in respect of the crime and as to how far the assured can create the risk insured against. 

{o)Post, chapter IX, " Implied Terms." 

(*) See this difficult question discussed below, chapter V. pp. 327 et seq. 

(9) Sed quaere. See pp. 327 et seq., and chapter IX, " Implied Terms.” 

(r) See post, chapter VI. 
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by the legislation of 1930-1934, any rule of public policy which may be 
applicable would not apply equally to the benefits which a policy secures 
for the assured (as, for example, compensation for the loss of a limb or 
indemnity for damage to the assured's car) as to those in which an innocent 
third party may become interested? Thus it had been held that, although 
a life insurance policy is a\'oided if the assured dies by his own hand by 
committing felo de se (s), or dies at the hands of justice (<), a clause in the 
policy which preserves the rights of third parties who have in good faith 
and for value acquired an interest in the policy is binding and is not against 
public policy («). The practical implications of this question are discussed 
in more detail in a later chapter (i ). 

5 . Insurance certificate . — .\ motor insurance poliev is of no effect for 
the purposes of the requirements of the Road Traffic Acts, 1930 (u) and 
1934 (.v). unless and until there is delivered by the company to the assured 
a certificate showing that there is a policy in force (\x} covering the driving of 
the insured car (y). This does not necessarily mean that a policy is not 
perfectly valid as between the assured and the company, although no 
certificate has been issued (z). But it means that the assured can be 
prosecuted under the Road Traffic Act, 1930 (n), for driving a car without 
insurance unless he has Ixith 

(1) a poliev of the kind prescrilx'd bv the .\ct in force in relation to 
the car. and (fil 

(ii) a certificate in the form prescrilx'd (c) bv the .Vci (if). 

The effect m law of a motor insurance certificate remained doubtful for 
some years after the Road 'Irafhc .\ct. 1930, came into operation First, it 
was thought that by the issue of a rertifti ate the insurer might lie estopjx ci 
from r«“pudiating liability under the |xilic\ m si, far as the terms of the 
certificate stated that insurance cover was provided 

Secondly, it was thought that pirhaps the rights of third parties might 
b<- ixnously affictid if no certificate had b(>en issued, Ixcaiise m such case 
the provisions of s 3S of the .\rt (whereby the rompan\ could not repudiate 
liahilitv on the ground of breat h of conditions subsequent to the ac(ident) (c) 

(s) Horn V Anglo- |u traiuin and I'lii.fi a/ I ami!', I.ih <■ ( e (i.Slu), 30 

I. J Ch 511 , Here' lorJ \ H< \al Imuianei ( <> . I^lj . 01(7 ; K 11 i‘>7 . 0,37 2 -Ml 

1 , K -’^3 alfinned lois \ ( 5S<> . ic,3h _• \l| I 1 < o.j 

(.') -imieal'U >iociel\ \ lloHatitl (030,, 4 (s s ' n,) \n,l Hr I'llh, ( o» v 

Kilitv, iQji , I ( h S4'» 

iu) Afoerre \- 11 ihJs,\ ,1X^4). 4 K A II J43 , S4 I. j (J 11 40 Anil, grneraltv, 
•■n the question of of tile {Xilities in (.im-s wl,>Te the death is lauscsl l>v the 

criminal act of the life insured nr of the assured, we ( lift v Sihwahr 11S46). 3 C H 
437 , HoufU. i^aky l n _ I hi \ Sentliih I'rotidenI ! Hililution (lo.'O), i 14 I. T (Am , 
alhrmed, t'yej i fh 33 , ■fmieaUr .Society c Holland (iSyo,. 4 Bh s 1 on . Horn 
V 4 ngln-,-l nstraliau and Cni.enul f-aniih Life Aiwianer Co {ih'il). yn I- J Ch 311 , 
In Hu l.ilale of C ripptn, lull I' toX . (leaterv -Mulual Hrirrir l-utitl I Hr Iwoetahon. 
f iSqj' I (J II 147 , In the I ilaU of Hall. Halt v Hnight and Haxtrr, i<ii4 I’ 1 and see 
Royal London Mulual I mutaner .Sociclv v Harrrtt mtS ( h 411 . Hrinlord v Royal 
In-suraner Cn Ltd . mjS \ ( 3 s<f onS All I-. K Ckij 

(р) Post, chapter IX. 

fw) 23 HaUbutv's Statutes <k,7 

fx) 27 Halsbury's Statutes 534 

{xx\ London and .SVotln* Aisnraner Corporation v RidJ 113140!, *13 I.l I. It. 46. 
Sec chapter IV. potl. p. 177. 

(y) koad Traffic Act. 1934 ; 27 Halsbur)-'* Statutes 334 

(t) Sec this question discussed post, pp 214 et leq 

(a) Under s 35(1) (t>) /hid , s. 35. 

(с) /.« ID the rutrs made under the Act 5 xxip<M/. p 215 (d) /tid . 36 I3). 

t«t For an explanatain and disrusaion of this section sec post, p 219. 
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would presumably not, and those of s. lo of the Act of 1934 expressly do 
not if), apply. 

In Adams v. London General Insurance Co. {g), Swift, J., considered, but 
did not decide, the first point. He felt that the Legislature intended that 
the insurance company should be bound, and that it should not be open to 
them afterwards to say, when they had once given a certificate which en- 
titled a person to obtain a licence, that they had not in fact insured that person. 

In Freshwater v. Western Australian Assurance Co., Ltd. [h), it was argued 
that the insurance company could not rely upon any condition in the f)olicy 
which was not also stated in the certificate. Lord Ha.vworth, M.R., dis- 
posed of this point by saying that he could not read s. 36 (5) of the Road 
Traffic Act, 1930, as making a different policy for the insurance than that 
which is contained in the actual terms of the policy. 

In Gray v. Blackmore {1). Br.anson, J., held that the insurer was not 
estopped by the terms of the certificate from relying upon a limitation as to 
user contained in the policy as against the assured. 

In McCormick v. Sational Motor and Accident Insurance Union (j). the 
question was raised whether the result of the Road Traffic Act , 1 930, was that, 
by rea.son of the issue of the certificate that there was a policy of insurance in 
existence which complied with the provisions of the Road Traffic .\ct, the 
law with regard to motor insurance had been completely altered, and the 
insuRTS could not be heard to say after the issue of the certificate that they 
could repudiate under the policy they had is.sued. Scki ttox, L.J., said 
that unless there were clear words in the statute depriving the insurers of 
that right, he could not see that it was taken away. 

Lord Justice (iKF.r.R {k) said : 

“ The effect and the need for the certificate is this, that it enables the 
“ assured to say : ‘ Here is my certificate of insurance, and 1 am not liable 
" ‘ as long as I have got an insurance.’ It is not a document which is supi- 
" posed to be addres.sed to all the world, including people who have never 
'■ seen it and may never have heard — and a great many people never have 
" heard — either of the Act of Parliament or of the certificate (/). It is only 
" issued for the pur[K>se of enabling the a.ssurcd to produce that document 
“ when he is on the road, which will show that he has complied with the Act 
" to the extent of getting a policy of insurance ; but it is not intended to be 
" a representation th.at the policy which he has got will in any event become 
" a policy on which he wdl be entitled to recover in the event of an accident 
" happening and damages resulting." 

,\iid Lord Justice Si.i-sser (m) observed : 

■' Finally, it is said, as I understand it, that because this man obtained 
" a certificate that he had got a policy, that precludes the insurance com- 
" pany from saying it is not a valid policy. Subsection (5) of section 36 
" says ; 

■■ ' A iX)licy shall he of no effect for the purjxjses of this Part of this 
" ‘ Act unless and until there is delivered by the insurer to the person 
" ‘ by whom the policy is effected a certificate. . . 

(/) Road Traffic Act, KMf. s lo (i) ; Halsburv’.s Statutes 544. 

(g) (1032), 42 LI. L. R. 50. (A) [1933] I K- B. St.'S 

(1) r'93-fl • K- B. 9,5. In that case the certificate itself incorporate<i or referred to 
the condition in the policy which limited the user. Even where the certificate is silent 
as to the terms of the policy it is submitted that there is still no estoppel, for the certi- 
ficate must be read with the policy. See MrCormic/i's Case. 

(;) (1934) 50 T. L. R. 528 ; 49 LI. L. R. sbi. (A) (i934). .49 LI- !-• R-, at p. 370. 

It) As to the estoppel which mav be raised bv a document issued to all the woild, 
see Bickerton v. Walker (1885), 31 Ch. D. 15.1 , Kel'tlewell v. Watson (1882), 21 Ch. D. 685; 
Tsang Chuen v. Li Po Kwai, [1932] A. C. 71,5. 

(>») (1934). 49 I-l- I- B . at p. 370. 
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" The section says, a policy shall be of no effect * until there is delivered ’ ; 
" and it does not seem to follow that because a certificate is delivered there- 
“ fore the policy must be an effective one, not only for the purpose of the 
" Act, but for aJI purposes whatsoever. In my view that argument cannot 
“ seriously affect this matter. If it were true it would follow that every 
*' policy obtained by fraud, where the assured obtained a certificate, or 
" where any certificate did not agree with the policy to which it referred, 
" would be an obstacle in the way of the insurance company from saying 
" it was void or voidable. This subsection is solely dealing with the Road 
" Traffic Act, and is merely giving the means of enabling a man to drive a 
" motor car. It has no greater effect than that.” 

In Spraggon v. Dominion Insurance Co. (n) a certificate of insurance had 
been handed to the hirer of a car by the owner with the assurance that the 
car was insured when the hirer was driving. In fact, the hirerAvas a driver 
excluded by the terms of the polic}*, though the certificate did not refer to 
the conditions which in the event excluded the hirer from cover. Stable, J., 
held that the insurers were not liable for the damages caused by that hirer 
to a third part)’, for the policy itself had never been issued to the hirer. 

It is apparent therefore that the issue of the certificate docs not in itself 
alter the rdations between insurer and assured as limited by the tenns of 
the policy, when there is no conflict between the terms of the certificate and 
those of the policy, and when the certificate is silent as to any further 
limiting conditions contained in the policy. The object of the certificate is to 
show police and other road users concerned that there is a jwlicy in existence. 

In Egan v. Bouicr (o). a prosecution for dn% ing uninsured in contraven- 
tion of s. 35 (i) of the Road Traffic Act. 1930. a limitation as to user of the 
vehicle was contained in the certificate, and the defendant w'as clearly driving 
in contravention of that limitation. The policy was not produced to the 
Court, but a letter was wTitten to the Court by insurers which stated that 
the defendant would have been indemnified by insurers on that journey. 
The letter was not accepted in evidence, and in the absence of evidence to 
the contrar)', the defendant was found guilty of contravenmg the section. 
It is submitted that if the defendant had been able to show by proper evidence 
that the policy did in fact cover him on that occasion, the statement to the 
contrary in the certificate would have had no effect in the circumstances of 
that particular prosecution (p). 

The second problem, whether a failure to issue a projxjr certificate to 
the assured prevents an injured third }>arty from suing the insurers direct 
for an indemnity under s. 10 (i) of the Road Traffic Act, 1934. no longer has 
any application since the coming into effect of the Motor Insurers’ Bureau 
agreements. 'Whether a certificate has been issued or not. an insurer will 
now honour any policy which covers the assured at the time of the accident, 
however invalid in law that policy may be (q). 


(»•) (»937). 59 u. L. R. I. 

(o) (1939). 63 LI. L. K. 266. 

\p) See silao Labrum v. H'i/Aiiu<wi, ^1947] K. B. 8i<< ; [1947] 1 All E. R. 824, 
(f) See chapter V'l, post. p. 378. note (/). 
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PART i.-INTRODUCTION 

1 . General.— In this chapter the Third Parties (Rights against Insurers) 
Act, 1930 (a), comes to be considered. 

Its importance in Motor Insurance Law has been greatly reduced, first 
by s. 10 (I) of the Road Traffic Act, 1934 {b). and secondly by the Motor 
Insurers’ Bureau agreements (c). The Act of 1934 enabled an injured third 


(0) 23 Halsbury's Statutes 12. (i>) Chapter V, post, p, 278. 

(c) Chapter VI, post. pp. 364 and 377. 


L.M.I. 


t 
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party, if he came within the class of persons against whosti injury insurance 
was compelled by s. 36 (i) (b) of the Road Traffic Act, 1930 (d), to claim an 
indemnity directly from insurers of the motorist who had caused the injury. 
The Motor Insun'rs’ Bureau has iindertaken to see that judgments are 
satisfied which are obtained in respfect of Road Traffic Act liability against 
any motorist, whether he w'as insured at the time of the accident or 
not (dd). 

So far as Road Traffic Act liability is concerned, therefore, the terms of 
the Third Parties (Rights against Insurers) Act, 1930 (c), is no longer useful 
to third parties as defined by s. 36 (i) (b) of the Road Traffic Act, 1930. It 
is possible, howe\'er. that a motorist may be forced into bankruptcy owing 
to his inability to satisfy a judgment obtained again.st him by his non-paying 
passenger in respect of personal injuries, or by a )>laintiff suing in resf^ect of 
damage to pro{X‘rty [cf. an expensive car). Neither of these injuries is 
covered by the provisions of the Road Traffic Act, 1930 (</), which require 
compulsory insurance. The Third Parties Act, iti jo (r). tliereforc still has 
a place in Motor Insurance Law, though to a limitid extent. 

Bankruptcy of an individual motorist or owner of .1 motor car and 
liquidation of a company ojx rating motor veiiicies on the road ma\’ tx cur 
in three .sejiarafe instances, as follows ; 

(i) Before the accident on the Toad which gave riM' to tlie judgment 
obtained against the motorist or the compan\ . 

(ii) Between the date of the accident and the obtaining of this judg- 
ment. 

(ill) After the obtaining of the judgment. 

It w'ill Ix' seen (cc) that a motor iiisur.inee jxilu v lajivs on bankruptcy or 
liquidation. In case d), then fore. the motorist or the sen ant of tin eoinpanv 
concenied wall lx* driving uninsured and for damage to pro|«Tty and injury 
to a voluntary passi nger there will U* no reined\ against an owner. In 
cases (ii) and (iii) the Third Parties Act. 1930. will as.si't the jilaintiff if the 
liability is not a Road Traffic .\ct liability 

If the liability ari.sing from an accident oernmng after Jul\ i, lii^fi, is a 
Road Traffic Act liability, in eax- ti) the Motor Insurers' liureau will its^-lf 
satisfy a judgment obtaimil against tin- bankrupt motorist or liquidated 
companv. In cas<s m) and nil), tin- insurer com ernt-d will satisfv the judg- 
ment on behalf of the Motor Insurers' Bureau '/) 

The Third Parti»-s .\ct. i<i3o. was jiawd to overcome tin- eitei t of HtMul's 
Trustfes v. Southern Union (leneruJ lusuranee < 'e. of . I iii/ru/asiit tg) and Kc 
Harringiott Motor Co., hx parte ( haphn \h), wiiu h are corisuji red Ix low (i). 

After the seva-ral xctions of the Third Parties .\( i lojo, have been ex- 
amined. the various rights of action and prix-eedings available to third 
parties under the .Act are ronsider«-d it). 

The Third Parties .Act. 1930, was the first of the si-riesof (iiactnunts (^) 
directly affecting the law of motor insurance U)- It was billow <d closel}’ 


(d) Chapter I\', poo, p ihH idd. Chapter Vt. potl, p Vm 

(f) 23 Halsbury'it Statutes 12 fee/ Seep iif.poO 

(f) Under tin- Domcsiu. ,\sre«nient, sec rluapter VI, pmi. [> 374 

Ua [191*’ ch 79.1 

(*) [192*1 Ch 10.3. 

(i) See p. 115 pmi 

(f) See Itart 3 ol tfii* cliapter. 

(A) The others arc the Hoad Traffic .\ct 1930 1/.3 Ualstniry '* Statutes <*>71. and the 
Itooid Traffic Act. 1933 (17 HaWbory's Statutes 333). 

(/) Each of the "enes relates to other n>atters as well. 
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by the Road Traffic Act, 1930 (m). That Act, to a small but important 
extent, indirectly affected the application of its provisions («) in so far as 
they apply to the motor insurance made compulsory by that Act. As has 
been previously pointed out, it cannot be too strongly emphasised that the 
Road Traffic Act, 1930, does not give any rights to third parties, and that 
both the Road Traffic Acts of 1930 {m) and 1934 (w) apply to motor insurance 
only in so far as such insurance is made compulsory by the Road Traffic Act 
of 193*5 — that is, insurance against liability (other than contractual liability) 
for bodily injury to or the death of third parties in a limited class. The 
1 bird Parties Act of 1930 applies to all kinds of insurance, all kinds of 
liability, and in motor insurance to all third parties in the full sense of the 
expression. It is equally inijiortant when Heading this chapter to bear in 
mind the distinction between true ” indemnity and “ legal ’’ indemnity (0), 
and to remember that a Third Party Liability Policy may by its terms pro- 
vide that payment is due from the companv to the assured only when judg- 
ment has Ix-en recovered by the third jiarty against the assured or the claim 
has been settled with the consent <jf the company (/>). 

Before the I bird Parties Act is examined in detail it is necessary to 
remind or inform the reader of the effect of insolvency on a motor insurance 
policy. 

2. Effect of insolvency on motor insurance policy. — It becomes im- 
portant at this juncture to determine the exact effect of the assured’s bank- 
niptc\' or insolvency upon a contract of insurance against third party 
liabilit\-. The effect of insolvency of the insurers is considered in a later 
chaptei (</). Although the Third Parties (Rights against Insurers) Act, 
i*)3<> (r), has to .some extent settled the jxiint, it remains nevertheless, 
as will be later shown, of more than academic interest in motor insurance 
cases. 

■At the outset a distinction mtist be drawn between the effect of insolvency 
ot a company iiistired tintler such a contract, on the one hand, and the effect 
of the bankrtiptcy of an individual on the other. In winding-up the rights 
and liabilities of the conii)an\' do not ptiss to or vest in the liquidator, but 
remain vested in the company unless the Court b3' order specificallj* decrees 
otherwise (f). The licptidator is entitled to take proceedings and act in the 
compan\'’s name, and in such capacity, subject to the Third Parties Act, 
1930, he mas- eiifoice rights arising under the company’s contracts of in- 
surance (n). The effect of bankruptcy is fundamentally different. There 
the ” projxrtyf ” (i-), including things in action (i.c. rights and liabilities 
arising out of contracts and causes of action) belonging to the debtor, vests 
in his trustee in bankruinc}- (ir). While the case of Hood's Triis/ees v. 
Southern I'nion General Insurance Co. of Australasia (.r) is authoritative 
for the proiKisition that the Ixnefits of the debtor’s contracts of third party 


(m) 23 Halsbury'.s Statutes (x>7 ; 27 Halsbur\-'s Statutes 534. Post, chapter IV. 
{») By s. 38. Sec post, ch.ipter IV. p 21 8. 

(0) ,tnh-, pp 71 et seq. 

(p) See post, chapter IX, " Right to rayment." 

{q) Chapter IX, post, " Termination of Policy.” 

(r) 23 Halsbiiry’s Statutes 12. 

(1) Companies Act, i<i4S, ss. 243. 244. 

(u) Jhid., s. 243 ; Po Parrow's Hank, Ltd., fr<»2i] 2 Cli, 164 ; Re Harrington Motor 
"0., Ex parte Chaplin, [1Q28] Ch. 105. 

(v) Bankruptcy Act, 1914, s. 1O7 (i Hatsbury’s Statutes 705). 

(te) Ibid., ss. 37, 38. 

(r) [1928], Ch. 793 - 
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liability insurance pass to his trustee in bankruptcy and entitle him to 
indemnity, it appears not inopportune to examine the law prior to that 
decision. 

As has been pointed out, right^ arising under contracts of third party 
liability insurance are, like fire insurance, highly " personal " in nature (y). 
It follows that, unlike contracts of marine, life and security insurance, they 
are not assignable inter partes (i). The question as to whether these types 
are assignable by operation of law has been determined affirmatively — 
although there is no direct authority to this effect — in the case of fire 
insurance contracts (a), and by Hood's Case (6), relating to third party 
liability insurance. 

There appears, however, in this respect to be an important distinction 
between the two tyf)es. Despite their " personal ’’ character fire insurance 
contracts nevertheless relate to the assured’s property ; inasmuch as his 
property — the subject-matter of the insurance — pa.s.ses to and vests in the 
assured’s trustee in bankruptcy, h is only reasonable to suppose that the 
benefit of fire insurance contracts relating to the debtor’s estate, passes 
with the estate which it insures so as to entitle the trjistee in bankruptcy to 
enforce the rights arising thereunder. Further, the trustee clearly has an 
insurable interest sufficient to support the validity of such a contract after 
assignment to him. In the case of lliird party liability insurance the 
jKJsition is otherwise. While the debtor’s motor car may pass to his trustee 
in bankniptcy, together with the benefit of contract insuring the car against 
loss or damage, his contracts of third party liability insurance do not relate 
to or insure the car against loss or damage (c). On the other hand, they 
cover the debtor against the ri.sks of liability to others ari.sing out of the use 
of hLs property. These risks are incurrctl only b\' the a.ssured debtor 
personally. Third party liability insurance appears, then, to be a contract 
which affects the debtor iJcfSonadly. and not his estate unless judgment for 
damages has been obtained against him before bankruptcy, thereby l»roming 
a provable debt [d). It is well settled that the benefits of contracts affecting 
the personalitj' of the debtor only, and not hLs estate, do not pass to the 
trustee in bankruptcy but remain vested in the debtor (e). .Xpart from the 
decision in Hood’s Case (/) it would liavc appeared that the benefit of the 
debtor’s contracts of third party liability insurance did not pass to his 
trustee in bankruptcy. It is interesting, in this connection, to note that 
Hood's Case was decided on analogy* with fie Harrington Motor Co., Ex 
parte Chaplin (g) which, as it involved the enforcement by a liquidator of a 
company's rights under an insurance contract, would seem to have been 
initially distinguishable. 


(yl Lynch v Dalirtl {i-jzri). 4 Bro I'arl Ca.s 431 ; Sadlers' Co v Hadcock {1743). 
1 Atk 554 ; Peten v. General Accident Pire and Life Assurame Corfroralion, Lid.. 
i All E. R. zOy. Sec ante, chapter II. pp el te^. 

(r) Ibid. Contracts o( manne amt hie insurance arc asaignablc by statute for 
" security " insurance see Liverpool Mortgage Insurance Co 's Case. , 1914; 1 Cli. 617. 

(a) Goultlone v. Royal Insurance Co. {1S38), i F. ft F. 270 , Re Carr and Sun Eire 
Insurance Co. (1897), 13 T. L, H. i 06 . 

(8) See posi, p. 1 1 7 

(c) Mtmdy’s Trustees v. Blackmorc (lorSi, 32 LI E. U. 150 A case in which the 
trustM in bankruptcy sued upon a contiact to insure the tiankrupt's car aipunst loss and 
damage. 

{i) Bankniptcy Act, 1914. s. 30 (1 ffalsbury's Statutes 630). See 2 Hatsbary’s 
Laws, 2nd Hdn.. 263. 

(e) See Wthum v. United Cmenhes Hank, Ltd., (1920] A. C. 101. 

if) fi 9285 th. 793. Sc* post, p. 118. (g) [1928] Ch. 105. 
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Assuming, zs Hood’s Case decides, that the benefits of contracts of third 
party liability insurance pass, as " property,” to the assured debtor’s 
trustee in bankruptcy, a further difficulty arises. Third party liability 
insurance is in its nature indemnity (A). It is well established that the 
obligation of the insurer under such a contract is one to indemnify against 
liability and not against loss as such (i). 

It has been decided in a series of cases that the benefit of a contract of 
indemnity vests by operation of law in the debtor’s trustee in bankruptcy. 
But the cases in which this proposition has been developed and sustained 
are all concerned with circumstances in which the trustee in bankruptcy 
was also under the liability against which the indemnity was enforceable {j). 
Apart from Hood’s Trustees v. Southern Union General Insurance Co. of 
Australasia [k), there appears to be no authority that the trustee in bank- 
ruptcy is entitled to get pecuniary benefits under a contract of indemnity 
where he is not under any liability in respect of which that indemnity is 
enforceable. The trustee in bankruptcy is unaffected by rights of action 
in tort again.st the bankrupt. He is not liable to third parties for injuries 
or damage which they have su.stained by the bankrupt’s wrongful acts save 
in the exceptional ca.se when the debtor’s liability has been turned into a 
liquidated or provable amount by a judgment before bankruptcy { 1 ), or the 
claim is under the Law Reform .Act, 1934 (m). 

The Third Parties (Rights against Insurers) Act, 1930 {«), has to some 
e.xtent solved the difficulty created by the rule that liquidators and trustees 
in bankruptcy were entitled to enforce contracts of third party liability 
insurance and retain the proceeds or a part of them. But while it has 
put right the apparent injustice which arose from the decisions in the 
Harrington Co. Case (0) and in Hood's Trustees v. Southern Union General 
Insurance Co. of Australasia {p). it has nevertheless created other difficulties. 

The position of liquidators was in law quite simple and essentially 
different from the position of trustees in bankruptcy. The essential differ- 
ences from the point of view of third party liability between the liquidator 
and the trustee in bmkruptcy are — 

1. That the property, including rights under contracts, of the 
company does not vest in a liquidator in winding-up, and that the 
company remains bound by its .subsisting obligations unless the liqui- 
dator with the .sanction of the Court disclaims them. The company 
remains in existence in law as long as the liquidation is in process, and 
when the liquidation terminates with the dissolution of the company, 
the rights and liabilities of the company have no further existence. 

2. In case of liability for personal injury to third parties this is 
extremely important ; such liability constitutes a provable debt against 
the company in a liquidation but not against an indi^ddual in bank- 
ruptcy, except where he has died and his estate is administered (after 
1934) in bankruptcy {m). 


{h) Ante, p. 71. 

(i) Castellain v. Preston (1883), ii Q. B. D. 380; and British Union and XaiionaJ 
Insurance Co. v. Rawson, [lgi6] 2 Ch. 476. 

{]) Re Perkins, Poyscr v. Beyfus, [1898] 2 Ch. 182, and cases therein cited. See also 
British Union and National Insurance Co. v. Rawson, supra. 

(A) figaS] Ch. 793. 

{/) Wolmershausen v. Gullick, [1893] 2 Ch. 514. And see Re Law Guarantee Tntst 
and Accident Society, Ltd., Liverpool Mortgage Insurance Co.'s Case, [1914] 2 Ch. 617. 

(m) S. I (6) (27 Halsbury's Statutes 221). 

(n) 23 Halsbury's Statutes 12. 

(0) [1928] Ch. 103. Ip) [1928] Ch. 793. 
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A consideration of the decisions in Re Harrington Motor Co., Ex parte 
Chaplin {q) and in Hood's Case (r) in the light of these two propositions shows 
quite clearly the essential differences between them. 

While the liquidation of a company (s) seems to have little effect upon 
the company’s contracts of insurance unless there is a disclaimer, and now 
by the Third Parties Art {t) the position of injured third parties is .secured 
against getting only a dividend ujwn the amount of their claim, the effect 
of bankruptcy upon contracts of motor insurance and the rights of third 
parties in respect of them raises a host of problems which the Third Parties 
Act leaves largely unsolved. For clearness it is desirable to formulate some 
of these problems. 

(1) According to the decision in Hood's Trusters v. Southern Union 
General Insurance Co. of Australasia (r). bankruptcy divests the insured 
debtor of his rights under the contract of third party liability insurance. 
After the bankruptcy, therefore, the insured would ha\’e to take out a new 
policy to cover him under the Road Trallic .-\ct (u). He would not be 
covered by the old jxiliey. which no longer belonged to or protected him. 
and if h<‘ used or caus»-d or jxrmitti'd his. car to be u.sed on thi' road 
without being covered by tlie necessary third party liability insurance he 
would be guilty of a criminal offence {]•). While on this \ iew bankruptcy 
divests him of the future Ix'nefits of third j^arlv liabilit\' insurance, those 
benetits could not be enjoyed by the trustee in bankruptcy, who has no 
insurable interest in the risks attached to the bankrupt’s dri\ing. and to 
whom the policy is not assignable without the con.sent of the companv (a ). 

( 2 ) If the decision in Hood's Cast* were not correct, tlien the iK-netits of 
the insurance would not vest in the tru.'-tee in bankruptcy but remain in 
the bankrufff, in which case he would 1 h- entitled to enforce the indemnity 
against liability, and it would appear that as lar as individuals are concerned 
the Third Parties Act would not have l>een .so necc!>s.iry as has Ixen 
thought. 

So long as the law remains as decided in Hood's Case, the effect of the 
bankruptcy of the assured upon a policy of motor insurance is to determine 
the fKjlicy as from the date of such bankruptcy. The consotjuences of this 
state of the law upon the [xisition of a p<‘rson in-.ured iiruler a motor [K)licv 
who becomes bankrupt, and uixan his rights and liabilities in res|)erl ol 
dri^■ing a motor car. are considered in their apipropriate context hereafter {h). 
It is sufficient to summarise here the following points. Of these, the first 
three briefly descrilae the jxjsiiion in law as it still is to-dav, whilst the last 
two illustrate the ]x>sition of a thinl party Ix-fore the Third Parties (Rights 
against Insurers) Act, iqjo (c), was pass<‘d. 

I. In the first place the as.sured is not. after he Ix'comes bankrupt, covered 
by his fxjlicy if he drives his insured car (or any other car (rf) ) on the road (e). 

(Vl iojS' C h. lo^ O) lo-’S; C'li 703. 

(() I.e. ol an assured company : ati/er of insurers — as to which sec fully posf, 
chapter IX. p. 658, 

(0 23 Halsbury's Statutes 12. 

(u) .'\s to this, sec pot/, chapter IV. 

(I’j Monk V. Wartey, [i*)35,' i K. U 75 

(ai) Set anU. pp 55 tl seq InsuniWc interest is to some extent no longer ncce.ssaiy, 
bat by Mogerson v. Seot/tsh Automobile anil (imeral Itourame Co., I.lil. (1031). 146 L. T. 
26, ii the assured part.s with the subject-matter of the policy, the policy thereupon 
lapses. 

W) Post. pp. 130 el seq. 

M 23 Halsbury't Statutes 12. 

Jo) Ci. Rogrrson v, ScoUuk Aulomohtte and General Insurance Co-. Ltd. (1930), 47 

L. R. 46 ; affirmed (1931), 48 T. L, R. 17. 

(e) As to this generally, see post, pp 65H el seq. 
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2. All rights acquired hy him under the policy before its determination 
pass to his trustee in bankruptcy, presumably as from the date of the com- 
mencement thereof, riuis if the assured or his wife had lost a limb in a 
motor accident, the right to claim the compensation for this loss which the 
policy pro\M<les would be lost to the as.sured, and would be enforceable by 
his trustee in bankruptcy for tlic Ix nefit of the general body of his creditors (/). 

3. Although the bankrupt assured has no rights (past, present or future) 
under his policy, these do not all pass to his trustee, w'ho only acquires : 

(1) Accrued rights both in respect of damage to or loss of the insured 
car, however caused (g) ; 

(2) Possibly future rights in respect of damage to or loss of the 
insured car caused otherwise than by the driving thereof (e.g. fire, 
theft, etc.) {h). 

buturc rights in respect of third party liability were not, it is submitted, 
acquired by the trustee, since he had no insurable interest in the subject- 
matter of the insurance— namely, the driving of the insured car by the 
assured (;), and the p(dicy l)eing of a personal nature and therefore incapable 
of assignment, couUl not be assigned to him 

rhe lack of insurable interest does not now, bv reason of section 36 (4) 
of tire Road Traffic .\ct, 1030 {k). prevent this right from passing to the 
trustee in so far as it concerns the insurance made compulsory by that Act ; 
but the una.ssignable nature of the jmlicy remains, and it cannot therefore 
pass to the trustee. 

4. .An injured third party, who had settled his claim with the bankrupt, 
would be liable to refund monies paid him to the bankrupt unless he could 
show that his transaction was “ protected,” by reason of his lack of know- 
ledge of the commission of an act of bankruptcy (/). Rven without such 
knowledge, where no money was actually paid but there was merely an 
agreemetit to pay, or where in any case the settlement was transacted after 
the receiving order, the third party would gain nothing {m). Before the 
ITiird Parties .\ct. 1030, this would c(jually apply to a settlement with the 
bankru[)t’s insurance company, since any such settlement is in law a settle- 
ment between the third party and the insured bankrupt (n). 

3. Before the Third Parties Act was passed a third jiarty had no rights 
under a motor insurance policy effected by the {x?rson who caused him 
injury or damage. If the per.son who caused the damage were an individual 
and became bankrupt, the third party could only j’rove in the bankrupt’s 
estitw^if be had, before the bankruptcy, recovered judgment against him 
in respect of the injury (o). If the third party was injured or damaged by 
a company which went into liquidation he could, whether or not he had first 
retwered judgment, claim in the liquidation in respect of the liability to 
him {p) ; in no ca.se could a third party ever obtain any direct rights under 

(/) Hood's Trustees v. Soulherti I 'nioti General Insurance Co. of Australasia, [1028] 
('ll 703. Sed </uaete ns lo the wife : might the a.ssureil be held to be trustee for her ? 

(g) Hood’s 'Trustees V . Southern I'ttion General Insurance Coo) Auslialasia, ' 

^ b 70^ ; Mundv's 'Trustees v. Hlachmorc (1928^. 32 l-I. L. K. 130. 

(h) Sed quaere: can part of the police survive extinction of the rest ? 

(l) Sec ante, pp. 79 et seq. ' (» Ante. pp. 93 H 

\h) 23 Halsbury's Statutes (X17 ; see chapter II, ante, pp. 89 et seq. 

(/) Bankruptcy Act, 191.). ss. 45-30 (i Halsbury’s Statutes 650. O51). 

(m) Ihul. 

(n) Such agreement would appear to be made by the insurers on behalf of their 
assured. 

(o) See ante, p. 115, Only in such event would tlic debt be a provable one in the 
bankruptcy. 

(p) See ante, p. 115. Companies .\ct, 1948. s. 3i(>. 
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an insurance policy effected by the Mrson or company by whom he had 
suffered injury or damage (7), exc^t by assignment from the assured (r). 

The remarkable fact that, whilst the case of Re Harrington Motor Co:, 
Ex parte Chaplin (s) decided one thmg. Hood's Trustees v. Southern Union 
General Insurance Co. of Australasia which purported to follow and be 
bound by it, decided something entirely different, has already been pointed 
out {«). 

For a proper understanding of the Third Parties (Rights against Insurers) 
Act (v) it is necessary fully to comprehend the essential difference between 
these two cases. For whilst it has been generally supposed that the Act 
was passed for the purpose of altering the law laid down therein (w), the Act 
itself purports to assimilate the positions of an individual in bankruptcy 
and of a company in liquidation so as to give to third parties rights which 
they would otherwise never have had (a). 

One more point may be noted : Hood’s T rustees v. Southern Union 
General Insurance Co. of Australasia (b) does not. as has been supjxised, 
decide that after an assured becomes bankrupt nothing he does or 
omits to do can affect the rights of his trustee or of the compan}' under 
a motor policy. This question remains ojien (c), except to the limited 
extent to which it has been closed, in regard to motor policies [d), by 
section 38 of the Road Traffic Act (e). But the case is also of considerable 
imiwrtance as being an illustration of the kind of difficulties which arise 
when an assured becomes bankrupt. These difficulties arc intensified (/) 
by the Third Parties (Rights against Insurers) .Xct, 1930 (g). and still 
further complicated by the provisions of Part II of the Road Traffic Act, 

1934 (A)- 


PART 3.— THE THIRD PARTIES ACT, 1930 

In this part of this chapter each section of the Third Parties (Rights 
against Insurers) Act, 1930. comes to W examined in turn. 

The Preamble to the Act is as follows : 

“ An Act to confer on third parties rights against in.surers of tliird-party 
, " risks in the event of the insured becoming insolvent, and in certain 
" other events." 

I. — Sectio.n’ I 

1. Subsection (1). 

Rights of third parties against insurers on bankruptcy, etc., of the 

insured 

" I. — (i) Where under any contract of insurance a person (hereinafter 
" referred to as the insured) i-s insured again.st liabilities to third 
" parties which he may incur, then — 

(y) Because Itc was not panv to such policy See gencrallv. chapter I, pp 4, 0. au/e 

(r) See as to this, pest, p. (5) {1026} Cli. los- 

III [i92hj rh 7«}5 /fn/e. p. I18 

(i') 23 Halslrary’s Statutes 67. {w) Chapter IV, poU. 

(«) "nie seemioig incongruity between the two decisions referred to was dnicu!«.se<l ai 
oinc length in the first edition of this book, to which the reader is relerred. In view of 
tie decreased importance of the Third rartira Act, 1930, in Motor Insurance I..1W tJic 
..>taile(l examination of these two cases retains only an academic interest, and it is 
therefore omitted in this second edition. 

(6) ri9i8] Cb, 793. 

(f) See Rt Carr amd Sun Fire Irouramt^Co (1897). 13 f I. K iSh 

(d) Ss. 33. 36, 38 (23 Halsbory's Statutes <>37. 039) . and see poet, chapter IV. 

(e) For this see chapter IV, pent. {/} See post, pp. 130 #/ seq. 

(g) 23 Halsbury's Statutes is. 

(A) 27 Halsbury's Statutes 730 ; and see post, chapter V. 
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(a) in toe event of the insured becoming bankrupt or making a com- 
' position or arrangement with his creditors ; or 
(f>) in the case of the insured being a company, in the event of a winding- 
!, “P being rnade, or a resolution for a voluntary winding-up 
“ being passed, with respect to the company, or of a receiver or 
manager of the company’s business or undertaking being duly 
" appxjinted, or of possession being taken, by or on behalf of 
” the holders of any debentures secured by a floating charge, of 
" any property comprised in or subject to the charge ; 

" if, cither before or after that event, any such liability as aforesaid is 
" incurred by the insured, his rights against the insurer under the contract 
" in respect of the liability shall, notwithstanding anything in any Act or 
" rule of law to the contrary, be transferred to and vest in the third party 
" to whom the liability was incurred." 

1. "Any contract of insurance." — It should be noted that this is not 
limited to motor insurance. On the other hand, the Act apparently does 
not apply to a security issued in lieu of an insurance jxrlicy (r) under 
sections 36 and 37 of the Road Traffic Act, 1930 (j). Herein is one of the 
many respects in which the operation of this Act differs from that of 
Part II of the Road Traffic AeJ, 1934 {k). 

2. " A person." — This word in its legal signification included a corpora- 
tion (/) or company (m). It would include a firm or partnership which is 
not a legal entity apart from its members (n), and has no separate existence 
in law apart from them (0). 

3. "Is insured." — There is no doubt here, as there is in regard to the 
insurance provisions of the Road Traffic Acts, 1930 ip) and 1934 (q), as 
to the meaning of " insured ’’ (r). It clearly means is insured subject to 
and in accordance with the terms of the policy (s). On the other hand, there 
is nothing which limits the operation of this .\ct to any particular form of 
insurance contract (/). Under the Road Traffic Act. 1930 («), a policy of 
insurance is ineffective for the purposes of Part II of that .\ct unless it has 
been issued by an " authorised insurer ” {?*). and unless and until there is 
delivered bv the company to the assured an insurance certificate in the 
form and containing the matter prescribed (ic) by that Act and the 
Regulations made thereunder (x). Nor under this .\ct is it a condition 
precedent to the acquisition of rights against the company that the company 
shall have first delivered to the assured a certificate of insurance (y) or 

(i) .\s to which, sec post, chapter IV. (;) 23 Halsbury’s Statutes 607. 

(A) 27 Halsbury's Statues 533 ; Interpretation .Ut, iS8g. s.s. 2, ig (18 HaUbury’s 
Statutes 9<j2. looi). 

(/) See Pharmaceutical Society v Londou and ProfinciaJ Supply .•iisociation (i88o), 
5 .App. Cas. 857. .Anti sec Stroud's Judicial Dlctionar>^ 2nd Edn,, p. 1463. and op. c\t. 
Supplement to 2nd iidn., p. 685, 

(m) But not an unincorjxirated company. 

(n) See Kc Satvers, Ex parte Blatn (1S79). 12 Ch. D. 522 (C. .A ) : Re Vaghano Anthra- 
cite Collieries, Ltd. (igio), 79 L. J. Ch. 7^. 

(o) For the law 0/ Partnership, see 24 Halsbury's Laws. 2nd Edn. 393 el seq., and 
Lindley on Partnership, 9th Edn., passim. 

ip) 23 Halsbury’s Statutes 607. iq) 27 Halsbury's Statutes 534 

(r) The doubts as to this meaning are set forth and consnlercd post, chapter IV, p. 1 89. 
(it) 'llus must follow since the Act gives to the third party only such rights as the 
assured has under the policy, bee the remarks oi Lord Hewart, C. J., in Ocean .Occident 
and Guarantee Corporation, Ltd. v. Cole, [1932] 2 K. B. 100. at p. J04. 

(/) /.«. it need not be a policy issued in accordance with the terms of any statute. 
Cf. the provisions of the Koad Traffic Act. 1934. ss. 10, 12 (27 Halsbury's Statutes 544, 
546). 

(«) 23 Halsbury's Statutes 607. (v) Ibid., s. 36 (i). 

(w) Ibid., s. 36 (5). (^) As to which see post. p. *39. 

{y) Sto chapter IV, p. 239- 
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indeed any other document (2). Under the Road Traffic Act. 1934 (a), 
the third party acquires no rights against the company unless and until 
an insurance certificate has been delivered to the assured (6). 

The question as to who. under a motor policy, is the *' insured ” has 
already been mentioned (c), and it is clear that this means the person named 
in the policy who pays the premium, and any person or classes of persons 
whom the policy purports to cover (cc). 

4. " Liabilities ." — The generality of this is very wide. It extends from 
liability in respect of the death of or bodily injury to any jxTson caused 
by or arising out of tlie use of a vehicle on the road (d), whicl) is the limited 
form of cover made compulsoiy in motor policies by the Road Traffic Act. 
1930 (e), to liability incurred by a solicitor to his client in respect of a 
breach of contract. It would, therefore, cover any contractual liability (/) 
which the owners of railway trains (g) or public service (h) vehicles might 
incur to their passengers (»). It also includes such various matters as 
insurance against the consequence of publication of a libel {;), employers' 
liability insurance (1), or any class of marine insurance (k). 

It is important to note that liability does not mean " liability established 
b)’ a judgment ” (/). Liability is complete at the moment when the act or 
omission which gives rise to it occurs (wi). 

Thus in a motor accident the liability of the insured driver i'^ complete 
as s<x>n as the accident takes place. The liability, once in exi.stence, con- 
tinues until it is extinguished in one or more of the ways descrilH-d in an 
earlier chapter («). 

But it should also be noticed that, whilst the liability to the third Jiarty 
arises immediately upon the happening of the accident, it does not necessarily 
follow that this is the liability covered by the in>uranct ixiluy. This may 
only be ‘ liability which has Ix.-en establi.shed in a court <>1 l.i«. " It is 

(ft Not c\en. apiiarontiv, a Kocr note -o - st.itult"s 534 

|6l ttiJ . s I .N'<)« ti\ riMXin of the Motor In'urrrs’ Hiirr.ivi .iiirtn-ments (lor 
uhich see chapter \’I| ■nich a thinl party. althoiiKh in l.iw he .o.piirc- no new nitlUs 
thereby, wall haye ho jii*.t <.|,iinis vttlecl t<v the insurris dimtlv he Inn obtained a 
judttment against the as-ured lon»; a- Itiere i% a point ot insiiramc in esislenie 
The i!».sue ot a certifuale O* the ay'iured. in aLCKlent-. whu.h oi i nr .liter Jiilv i 1040, no 
longer has any ettect. so lar a*> the tl inl j>art\ o i on, t-med 
(i ) Antr, chapter It. p iii !«■»■ .ilv> p l'■•> 

irr) lallfT'ailv />rvwiinV. Kits K B 174. 1 v (ifiiouJ .liCiJfHl hrr and 

Lilt .A \iUrante Corpcriitidn, Ltd , Ki4t .\ ( If I . Ib4f -MI I' tKi . .•Im.iIiw v 

Zurich OtHcrat .-tciidcnl and Iij(i!il\ Iiiiuriimt (n. Ltd . 1044 Ml I'. K f43 . 

atfirmed. 1945, K. B .•50: 1041 i All K K 3i'> 

(rfi .Av to the meaning’ of " road >ii“ />•■/ p i-h 

(r) lhi.<i. with certain exceptions, i.s the liability required to lie insiiicd against by 
the Hoad Trafht .Act. kijo. s 3'> If 3 Halsburt s Matules t>37', as amended be- Hoad 
Trathc .Act. 1034. * '-7 Halsliuri- s Statutes 347) 

(/) Sal e liability in k-sihs t of .a rontrai t of re-insiimnie, » hii h is expri-ssJi cx< epted 
by sub-s 5 of this srtiion 

tg) Or of steamlioats or any other form of public or private lonseyante 
lA) Tor definition of these M-e s Ot I’t IV) of the Koad 1 rattu \it, K130 
•1) This liability is. in so far as it may arise out of contrarliial rights, expressly 
excluded from the coyer m.ide rompulsors by l*l II ol the Kis-id Iralfu Act, 1030 
See that Art, s 3t> 1 1 1 (b) /ip 

tji St’f Jfui/itu IL ( d*- t 0 . iJd V .Mountain I lift 1 <. 37 1 I. K Sfa* . .Smith (If H I 
&• 6tm V Clinittn and llarru (KjoSl. <10 I. T 840 

tk) See generally the -Manne Insurance .Art, i<mo (<t Malsbury's Statute* 8jl), the 
.Merchant Shipping Act, i>*i}4, » ioo (il* Halsinirs's Statutes 337), and Chalmers on 
Manne Insurance. 

it) I'or eunxuleration of the meaning of the word ' liability " in motor policies, see 
poit. chapter IV. 

l m) See per Tomli.v. J , m Hooct'i 1 ructm v. .Sciuthrm t'nton OmetaJ Inruranes Co. 
of .luttrataiia. igrH f h 703 at p tuui. 

l n) Ante chapter I. {> o-. 
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doubtful whether a contract of motor insurance covering only such liability 
would comply with the requirements of section 36 of the Road Traffic 
Act, 1930, but any other insurance would be perfectly valid in this form, 
as would all motor insurance to which this section does not apply. 

1 he ]X)int aro.se in Ke Nautilus Steam Shipping Co., Ltd., Ex parte Gibbs & 
Co. (0), and was considered by M.\uoiiam, L.J., in these words (p) : 

I would only add tlii.s, that under the prc.sent policy the liability 
■' .strictly dtx-s n(jt arise upon the accident happening, for the liability in 
" strictness applies if the assured becomes not only liable to pay, but shall 
in fact have paid by way of damages certain sums in question. But for 
the construction which we have seen our way to put upon the Act, there 
“ might be considerable dilficultv in treating the Act as intelligible in 
" reference to such a case as this.” 

5. " To third parties.” — The meaning of ” third parties ” is not defined 
by the Act and remains obscure. Does it, for example, include a person 
to whom the assured becomes liable under a fidelity Ixind or guarantee ? 

In the words used by Tomlin, J. (as he then was), when interpreting 
the phrase in a con t rat t of life insurance (</) ; 

■' J aking the qiK-slioii of (he natural .and pnniarS' meaning of the words, 

“ it seems to me U\At Uw tlwt ywvtv there vs o ttmcl y?.rty Uy reterewee 
■' to those who are concerned in the contract of .issurance. In other words, 
” 1 think the [ihra.se means a third party with reference to the assurer and 
the policy holder and |HJS.sil)ly the assured, because the policy holder and 
” the assured may conceivably be different persons” p). 

It is submitted tj^at this is the meaning which should be given to the 
phrase in the .Act, which would therefore apply to such liability as that 
of an employer to his employee covered by an employers’ liability 
insurance policy, although in another .scmsc of the phrase " third party ” 
would not include per.sons in direct contractual relation with each other. 

If tlie above interpretation of it is correct, the phrase " third party ” 
would also include the husband or wife of the a.ssurfd. Ix'tween whom and 
the assured there could be no liability in respect of >'1 tort (s), unless it be 
in respect of a tort aftecting the wife’?, separate projxTty' committed by the 
husband (/). .A husband and wife can, htavever, freely sue each other in 
rcsjKiCt of any breach <jf contract (<i). 

And since the Act applies to any liability, including contractual 
liability [b), a husband or wile might in certain circumstances (c) be able to 
avail him or herself of its provisions. This would rarely occur in connection 
with a motor insurance policy. But it might. L’nder the ordinary form 
of such jxjlicy (d), the cover in resjH-ct of damage to property by implication 
extends to damage to the jnoperty of the assured's wife (e). The benefits 
which the policy secures for the assured in resjx’ct of personal injuries are 


(0) [193!)] Ch. 17. (/>) at \j. 

(q) in Jiiiyal London Mutual Insurance Society v. Barrett, [iQ,!®] Ch 41 1, at p, 414. 

(r) they may tx* ditffrvnt per.sons under a motor policy — ^for c.xample, the assured 
and a person driving the insured vehicle with his consent. 

(s) See ante, chapter I, p. 45 * 

(t) L.g. damage to or loss ot the assured’s wife's clothing or jewellery in a motor 
accident caused by the negligence of the assured. 

(rt) See ante, chapter 1 . p. 45. 

ib) Except re-insurance : as to which see po.sl. p. 140. , .,1. 

(c) As, for example, if the husband had insured against liability arising out of the 
pursuit of his profession, and acted for tiis wife professionally. 

(d) See post, chapter VIU. 

(«) Unless it is held in trust by or in the custody or control of the assured. 
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often expressly made available for his wife (/). But it is doubtful whether the 
wife could by herself enforce this provision since she is not a party to the 
policy (g). If a motor accident were caused by the negligent driving of 
the assur^, his wife could sue him is respect of any damage which it caused 
to her separate property (A) , but the husband would be under no liability 
to his wife in respect of any personal injuries whicli she might receive {♦). 
In such circumstances, if the husband became bankrupt the wife might be 
deprived of any benefit which the policy puriwrted to give her. This 
would, it is apprehended, be the position since any sum which the policy 
purported to give the assured's wife in respect of her injury would Ihj at 
most (j) a debt due from the company to the bankrupt assured (j). and 
would therefore (A) fall for distribution amongst the body of his creditors (/). 
The ixjsition is not altered by the I-aw Reform (Married Women and 
Tortfeasors) Act, 1935 (m). 

6. “ Which he may incur.” — These words were construed by Romkr. h.J., 
in Re Xautilus Steam Shipping Co., Ltd.. Lx parte Gibbs & Co (n) as follows : 

" Section i (i) of the Act begins as follows . ' Where under any contract 
'■ ' of insurance any jicrsou ... is insured again.st liabilitic.s to third parties 
" ' which he may incur.' It is perfectly plain that the word ' is ' there docs 
“ not mean at the date of the Act. So to hold would lie to prevent the .\cl 
■■ applying to any insurance effected after the .\ct came into force. Plainly 
" that word ' is ’ refers to the state of affairs e.xisting at the happening of 
“ the events which are immediately afterwards mentioned. . . . The siib- 
" section must therefore be read as follows : ' \\'here under any contract of 
" ■ insurance a person at the happening of the events next hereinafter men- 
" ■ tioned is insured against liabilities to third jiarties which he may incur.' 
“ There prinui facte it means ‘ winch he mav incur after the iiap|xming of 
" ' the event.' But then we come to the words ' if cither before or after 
" ' that event any such liability as aforesaid is incurred by the assured ' — 
" tliat shows at once that the words ' which he may incur ' must be read as 
" ' which he may incur or may have incurred.’ " 

That is to say, the Act must be held to apply to cases where bankruptcy 
or liquidation supert’enes after the liability has bi^en incurred. 

7. “Becoming bankrupt ." — This either means committing an act of 
bankruptcy or the commission thereof plus an adjudication. In Laveett 
v. Fearne (0) it was held that in regard to bankruptcy proceedings 
" becomes bankrupt ” means the comniLssion of an act of bankruptcy. But 
in Re Weibking (p) it was held that in a clause of a building contract involving 
forleiture if the builder should " become bankrupt " that phrase meant 

S<f post, ihaptrr V'fll 

(gt .See chapter 1. ante, p 4s. and po>/. chapter IX 

fA/ See p. 45, oalc 

ii) p 4,s ; Goulijff v Ldelston. '1930, .r K H 

tj) It IS questionable whether the company would be legally halile to {lay this sum 
at ail. I'or a discussion of thi-s question see poci, chapters (V and IX. 

lAf L'niess the husband's claim for such sum were held to lie enforceable as tnistee 
for bis wife . Bankruptcy .\ct, 1914. s 38 (1 Halsbury's Statutes 643). The position in 
this case would b« the extremely doubtful one a.s to whether the trust paMWd to the 
trustee in bankruptcy. 

(/) Bankruptcy Act, 1914, s 38 (i Halsbury's Statutes <143). And see K* Harriuglon 
Molar Co.. Lx portt Chaphn, (1948] Ch. 105 (C. A.) ; and Hood'e TrmUe* v. Souihem 
Union General Insurance Co. 0/ Australasia. (1948] CIi 793 (C. A.). 

(*) 25 ft 26 Geo. 5. c. 30, 

(a) [1936] Ch. 17. at p. *8. 

(ef (1844), t> Q. B. 20; followed in Re James. Lt parU Hams (1874). 1 .. R. t9 Eq. 
*53- See also Re Munday, F.xparU Altam {1884I. 14 Q B. D. 43 ; kx Reis, Lx parti 
Clough, [1904I 3 K. B. 769 ; amnned tiA nom. Clough v. Samutl, [1905) A. C. 443. 

(p) iigoi] I K. B. 713. 
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be adjudicated bankrupt.” The basis of this construction by Wright, J., 
was that, ^ the clause involved forfeiture, it must be construed strictly (y). 
This principle of strict construction also applies to a statute which imposes 
new burdens unknown to the Common Law up>on an insurance company (r). 
Moreover, if the phrase means " commits an act of bankruptcy ” the 
practical application of the Act would become in many cases extremely 
difhcult (s). An act of bankruptcy is defined by section i of the Bankruptcy 
Act, 1914 W- It need only be noted here that one of the various matters 
defined by that section is making a conveyance or assignment of property 
for the benefit of creditors generally (m). It should be observed that all matters 
of bankruptcy law are entirely the creatures of statute (e), and that the status 
of bankruptcy is unknown to the Common Law (w). Moreover, an act of 
bankruptcy, which is an act given legal significance solely by and for the pur- 
poses of the Bankruptcy Act, is barren of any effect upon the status of the 
debtor until it is consummated by some further proceeding under that Act. 
To change the metaphor an act of bankruptcy remains in a state of suspended 
aniii ation until it is brought to life by proceedings under the Bankruptcy 
Act, and dies a natural death unless such proceedings are taken within a pre- 
scribed time (x). But, when once the assured has been adjudicited bankrupt, 
or, lx*ing a company, has suffered the making of a winding-up order, or the 
apixrintment by the Court of a receiver, or has passed a resolution for volun- 
tary winding-up, the date of these events relates back to and is deemed to 
have commenced at an earlier date. Whether under this subsection the 
riglits of a tliird part\’ acquired in the event of the assured becoming bank- 
rupt, etc., are deonuxl to ha\e been acquired at the date on which in fact 
he becomes banknqit , etc , or on the date to which his bankruptcy (or, etc.) 
relates back is a dilhcult question which is more conveniently discussed 
below (y). 

It must be remeinlKTcd that infants (r) can never, and foreigners [z) and 
lunatics (z) can only in certain circumstances, lx>comc banknipt. 

S. ” Making a composilion or arrangement u'ilh his creditors.” — It is 
submitted that this means making a com|X)sition or arrangement in accord- 
ance with the Bankruptcy .\ct (a) under the supervision of the Court (b). 
In liradfield v. Cheltenham Cuardians (r) it was held that where a guardian 
of the jxior obtained an administration order under section 122 of the 
Bankruptcy Act, 1^(83 (d), providing for the payment of less than 20s. in 
the pound in respect of his debts, he has made a composition or arrangement 
with his creditors within the meaning of that jihrase in section 46 of the Local 
tio\'emmcnt Act, 1S94 (c). and is discpialified from office. 

In the course of the judgment delivered by him in that case, Buckley, J. 
(as he then was) (/), observed that he conceived that the words " has made 


((/) [1902] I K. H. 712. 

(r) y'andepilU v. yrrjcrrrd Arndent Insurance Corporaiicni of Sew York. [i933] 

A. C. 70. , , t. • 

(i) For example, how i.s it to be determinetl whether an act of bankruptcy has in 

fact been committed ? . „ ^ i 

(0 I HaUbury's Statutes Ooo. (w) Sub-sect, (i) (a). 

(e) The statutes now in force arc the Bankruptcy Acts, 1914 (• Halsbury s Statutes 
600) and 1926 (1 Halsbury s Statutes 716), and certain unrepealed portions of earlier 

enactments. , , ■ , j ^ 

(w) For a full account of the whole law of bankruptcy the reader is referred to 

i Halsbury’s Laws, and Edn. 4 et seq. 

(=r) Bankruptcy Act, 1914. s. 4 (« Halsbury s Statutes 69b). 

(V) Post. p. 147. Id ^ Halsbun''s_ Laws, 2nd Edn. 4 et seq. 

(a) I HaUbury's Statutes 600. (fr) 

{c) [1906] 2 Ch. 371- .^7/ 

(tf) 56 & 57 Viet. c. 7Jr s. 46, sub-s. (i) (f). (/) 


Ibid., s. 16. 

I HaUbury's Statutes 581. 
Later Lord Wrknbury. 
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a composition or arrangement with his creditors '' were wide enough to 
cover every composition howsoever made by the debtor with his creditors 
Bradfield v. Cheltenham Gnardians {g). 

In Stroud’s Judicial Dictionary^{A) it is stated that a coniposition with 
creditors is an arrangement between a debtor and his creditors whereby the 
latter agree with the debtor (and mutually amongst themselves) to receive, and 
the debtor agrees to pay, an agreed proportion less than 20s. in the pound. 

No authority is cited for this pro{>osition, but reference is made to 
Sharp v. Cosseritt (1). In that cast' it was held that, under a deed of settle- 
ment involving forfeiture, if the remainderman should make a composition 
with his creditors (for the pa^mient of his debts), although a commission of 
bankruptcy should not issue against him the forfeiture was incurred by a 
composition with some of a larger number of creditors. Whilst the above 
two ca.ses are no doubt good authorities for the points which they actually 
decided, it is submitted that the dicta of Hi t klky, J., and the wide terms 
of the dictionary definition which go far l>eyond those fioints, would not 
apply to this Act and cannot lie supported on any authority. 

In £. V. Cooban (j), Desmas, J.. thought (h) that " comjxisition with 
creditors ” in a disqualifying rule under the Public Hgalth .Act. 1875 (/), 
referred to a comjwsition under the Hankrujitcy .Act (»i). whilst H.wvkins, 
J. («), in the same case, inclinetl to the view that it included also a " private 
composition ” with creditors. But the jxint was not decided (o). 

It seems clear that an\ interpretation of the words " comjxisition or 
arrangement \nth creditors " other than that submitted wouhi lead to 
hopeless confusion. If it were as wide as sugge.stcd b\- Hr( ki.ky. |, (/), 
in Bradfidd v. Cheltenham (inardians (/>). or by SrKofD (1/), .1 third partv 
would acquire the rights which the .Act give- him again-l the 1 ompativ as 
soon as. for instance, a person insured under a motor [X'licy w ho hatl negli- 
gently run him down made an turangcmcni with his tailor, Ixxitmaker, and 
wine merchant to pay his debts to tho.se gentlemen bv instalments. 

On the other hand, the submitted interpret.ition of these words may lx; 
tested by the author's interpretation of the words " Ix-come bankrupt " (r). 
If that interpretation be correct, it is reasonable to (onclude that the in- 
tention of the .\< t Ls that a third partv .shall not lx* prc\ented from acquiring 
his right- tinrler it Ixxaiise the as,sured. although in f.ict insolvent, succeeds 
in avoiding the status of bankruptcy by making a (omjx>sition or arrange- 
ment under the Bankruptcy .\rt (.s) lx’ff)re adjudi> aiion. This was hehl 
to lx* the result of such a comjxisition in similar circumstances in I.mre v. 
Lmene, Wakefield Munktpal Election Petition (/). 

It should lx- oljservcfl that neither of the abo\c interpretations would 
invohe any hardship iiixin the third party who could obtain a judgment (u) 

Ig) 'i9cX> -■ t h 

lA) 2 nfl t-iln , p, 3 ^.s, sut> lu ■' ' 

(»1 (I.S53;, JO fteiv 470. 1 \V, I< 473 ;; 'is.so;, i«0 H I*. J<>9- 

(*) SM . at pp. 27-. ■: 7 .t 

( l ) Schedule It. '13 M,ilstiury s sialiites y>>ji 

(m) itanhnjptcy -\«t, 

(«) IlSUf)), iS (j. H i> at pp, 474. J75. 

(o) Sifc nisei yt slatl V SoulAamfrloH Corporalion ( iHHoi, th i.'h I» 1 43. and lor the man v 
cases in which similar phrases in statutes and contracts have received judicial applica- 
tmn.see Englishand Kmpire Iiigest. suhtit " iiankruptiv and " laxal Government " 

(f) t Ch. 371. at p 375. 

if) Stroud's judicul Hitiionafy. ind Edn . p. 33^, nub tit. " Conapoaition." 

Ifj Jute, p. 124. (1) S. 16 (1 Haiiibury'* Statutes bio). 

(0 i8 T. L, K 533. 

(ttj Whether or not the assured had made a private compoMtioa or amagoment 
with 111* creditors 
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in respect of the liability to him, and. except in small cases (v), proceed to 
petition thereon {w). 

It should be rernarked that, if " composition or arrangement ” is held 
to be any composition or arrangement, the doubtful question arises as to 
whether an infant can make a valid composition or arrangement with his 
creditors (x), or one sufficient for the purposes of the Act (a). 

9. “ -Im the case of the insured being a company." — It is to be presumed 
that this means a company incorporated [b) under the Companies Acts (c), or 
by Charter (rf), or Act of Parliament (e). If so, it is doubtful how far the 
provisions of the Act would lx; available in the case of a foreign company (/). 

I hey would clearly not apply to a members’ club (g), or to any form of 
unincorporated association (h). For the general law here applicable re- 
lating to companies, which is entirely statutory (i), the reader is referred to 
Halsbur^’’s Laws, of Lngland (j) and to the previous section of this chapter 
;ind the leading text-books on the subject (k). It need only be noted here 
that a company is in law a separate entity, distinct from its members ( 1 ). 

10. “ In the event of a ii inding-np order being made, or a resolution for a 
vuluntarv u'lnding-tip being passed .u'lth respect to the company ." — The meaning 
of this is quite cle.'ir. It means an order by the Court or a resolution by 
the company. Lor tlic circumstances in which such an order or such a 
resolution can or must be made, the reader is referred to the previous section 
of this chapter and to Halsbury (wi) and the standard works on Company 
Law (n). it should lx- notetl that it applies regardless of the solvency or 
insolvency of the company, and the onlv exception is that sjrecified in sub- 
section (6), where the volimtary winding-uj) is for the purposes of recon- 
struction or amalgamation with another company. 

11. " .'I receiver or manager of the company's business or undertaking being 
dulv appointed." — The meaning of this is not (piite so clear. What does 
■'duly " (0) mean ? I)(h-s it refer only to an appointment by the Court, 
or only to an apjwnntment by ilelx'nture holders (/>), or to Innh ? It is sub- 
mitted that the last is the correct interpretation although grammatically 
appointment is limited to a()[H>intment by or on Ixhalf of delx-nture holders. 

(1) CaM's 111 wliuli Uic )uil>;iiH-nt is l«-ss rli.in {so ICinkniptcy .Vet. 1014. s. 4 (i 
Halsliiirv’s StatiiU'.s (kjU) 

(ir) I'or the correct proicclurc. w j llalUnirv's .mil Kiln 1 et seq. 

{x) It is tliouglu tli.it he (oiiliJ. provuleil th.it .ill his ilthi.s Mere such as could be 
recovered from him bv aitioii. as, r /; (or nei-essant-s See onte, p 45 

(a) The Third Parties (Kinlits .iii.iinsl Insurersl ,\i t, 10 co pyt Halsbury s Statutes i 
{/<) (If not .in uiiini orporateil association, a mere assn latioii of peisons siicli 
as a club 1 See s llalsburv 's l.aics, .md t-.dn. i rl siq 

(c) The .•\cts referred to arc the t on.i»anie< Act. looS , the fomjsanics \ct. i.Soj : the 
Companies .Act, lOicj, and the Companies Act. 104-S. 

{d) s Halstnirv's laiws, 2nd l•.(ln 12. note(f) , eg. the l.onclon .Assurance t'oin[ any. 
(cl i)p. til , loc. cii 12; f.e a raiUvay eoliip.iny. 

(/) See op. cil , toe. cit. Soo. 

is) eit vol 4, 481 et .scq .And soo He St. Jume^'s Club (1832I, 2 Dc G. AI. & G. 
383. 

(A) He St. James's Club (1852), 2 He. t*. AI. & t> 383. 

(l) The principal statute now in force is the .Act of 1929. 

(j) 5 Halsbury’s I^ws, 2nd Kdn. i el seq. 

(k) E.g. Buckley, iith Edn. 

(/) Salomon v. Salomon &• Co., [1897] A. t. 22. 

(m) 5 Halsbury's Laws. 2nd Kdn. i et seq. 

(ti) k.g. Buckley, nth luln, 

(ol Cf. note (s). infra. ^ 

ip) A manager '' is not generally appointed by the Court, except at tlie instance 
of debenture holders. See 5 Halsbury's Laws, 2nd Edn. i et seq. 

(q) There i.s nothing that requires this limitation, since a receiver or manager may 
be appointed equally by the Court or by debenture holders ; ibid. 
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On the other hand, if the interpretation suggested is correct, possession 
is not limited to possession duly taken (r). But this, it is assumed, must be 
implied (s). It should be noted that a receiver or manager may be appointed 
in certain circumstances (/), althopgh the company is in a perfectly sound 
financial position («). 

12. "Possession being taken." — This presumably means duly taken. That 
is to say, possession vm)ngfully taken, or purported to be taken, would not 
bring the Act into operation. 

Difficulties, it is conceived, may easily arise in cases where the validity 
of the debenture holders' possession is contested by the company {v). 

13. “ By or on behalf of the holders of any debentures secured by a footing 
charge, of any property comprised in or subject to the charge." — The con- 
struction of these words is plain (tr). It should be noted that 

A. The Act applies only to possession by holders of debentures secured 

by a floating charge. 

A fioating charge is one under which the company whose projjerty is 
subject to it can deal with that property until the charge is crystallised 
by the debenture holders taking some step to enforce their security when 
the debt which it covers becomes due. 

B. It does not apply to possession toeing taken by the holders of any 

other form of security such as mortgages (a) or trust deeds. 

14. “ Either before or after that ei-ent." — The.se words are of great 
imjiortance. Their meaning is plain. " Event ” means any of the events 
referred to in sub-paragraptis (a) and (b) of the subsection. 

Their eficct in law is obscure. In a case where any of the events referred 
lo happened before the liability is incurred by the assured, it appears that 
the third party gets no rights if the assured is an individual, since, as has 
been seen, bankruptcy brings this policy to an end (fc). On the other hand, 
in cases where those events occur after the Act which creates the liability the 
third party acquires his rights at the date of such event. Whether that date 
is to be deemed the date on which it naturally occurs, or the earlier date to 
which in law it is deemed to relate back docs not. as jxiinted out above (r). 
affect the position of the third party, har-ing regard to the provisions of 
subsection (3) of this section and those of section 3 of this .Act (d). 

But if the date at which the transfer of riglii.s to the third party occurs 
is not deemed to be the date to which the bankrujitcy (or, etc.) relates l>ack. 
it would seem that, in cases where the assured commits an act of liank- 
ruptcy (or, etc.) before committing the act which gives ri.se to this liability 


{r) Whu-h It would be if " iLp)iointmrat " were to appointment liy debenture 

boUern 

(jJ Thu point u referred to below Under the C'(>m|>anie« .Utt, 11148. and the 
Companies (VVinding-up) Rules fSo nyi. no formal defect nor any irregularity will 
invalidate any pnxe^ing thereunder, and in {laiticular the appointment of a receiver 
See j Halsbury s Laws, riul Edn. 748. 

(1) Where, for example, the aflairs of the company cannot he carried on because of 
the of, or disputes tietween. directors 

(«) FeatheritoHe v. Cooke (1873), U. U. 16 Eq. 298 , Trade AuxUtary Co. v. FtrArrs 
U* 73 ). !-• R- ih Eq- 303 ; Staapeli v. Gibbon, [1923) W'. N 11. 

, (V) As it frequently u. 

(»} For the general law relating to debenture holders and their rights, see Topham's 
Comply Law, nth F.dn. chapter XII. (41. 14} s/tsg., and 3 HalstMiry's Laws, and Edn. 
1 cl Mf. 

is; As to which see Tophaa’s Company Law, nth Edn , chapter XII, pp. 131 ■ 

and 3 Halsbury's Laws and Edn. 1 et 

(t>) AmU. pp. 1 <5. {dl See ant*, p. 12}. 

(d) See port, p 148, for the diacasaion of a. J. 
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to the third party, the third party is in an extremely doubtful position, 
since by virtue of section 37 the Bankruptcy Act, 1914, the rights of the 
assured under his policy passed in law at the earlier date to his trustee in 
bankruptcy. In such a case, would the third party, if he had notice of an 
act of bankruptcy, be eiltitled to settle and receive pajroent for his claim 
against the assured ? If so, is such settlement to be binding, to be made 
with the assured, or with the company ? (e). 

Thus, if A injures B’S car by the negligent driving of a car in respect 
of the ddvvn% which he ia proipetly insureji , B is, ahin. to conisak. hyro-sch 
with the reflection that if A becomes bankrupt or makes a composition 
or arrangement with his creditors he {/) will have his rights under this 
Act (g). 

15. “ Any such liability aforesaid is incurred by the insured.” — " Such 
liability as aforesaid " rhcans liability to third parties insured against in 
the policy. 

" Incurred by the insured ” means presumably what it says. The 
meaning is illustrated by the hypothetical example given above. But if 
the third party acquired his rights under the Act immediately upon the 
occurrence of the event giving rise to the liability, how is he to establish 
those (A) rights against the insurers ? In some cases, as where the liability 
involved a fixed sum of money (as, for example, under a fidelity insurance) 
the position might be simple. But where the policy covers liability in 
respect of the negligence of the assured, the assured has as a rule no right 
to payntent under the policy until his liability to the third party has been 
proved in a court of law in an action against him. or admitted by the 
company (i), or in some cases until the assured has himself discharged or 
satisfied such liability. lo such a case the third party could not enforce 
any payment against the insurance company without first obtaining judg- 
ment in an action against the assured Ij). The difficulties inherent in these 
words considered in sub-paragraphs 14 and 15 were brought to light in the 
case of Re Nautilus Sleatfl Shipptng Co., Ltd., Ex parte Gibbs S- Co. (k). The 
facts of that case were as follow : 

On September 21, i9^5. a policy of insurance was taken out by a 
company insuring it against third party risks. On October 6, 1925. a 
collision took place at sea, and the company thereupon became liable to the 
third parties in respect of the accident. On July 10, 1930, the Third 
Parties Act came into Ofieration. On Octolier 13. 1931, an order was 
made for the compulsory winding-up of the companj-. In Ward v. British 
OaklnsuranceCo.,Ltd. (AA),in similar circumstances, but where the liquidation 
of the company had t^en place before the l liird Parties Act had come into 
existence, it had been held that the Act did not enure to the benefit of the 
third party. In Re Nautilus the Court of Appeal held that as the winding- 
up of the company occurred adter the Act came into operation, s. i of the 


(«) See tliese questions *31 and 147 . u u 1. 

(/) But that if A is an individual and has already become bankrupt he has probably 

no existlnK policy. , 

(g) Uiacss A IS a cnminal and has neglected to observe the provisions of the Road 

Traffic Act, 1930 (23 HalsbuCy's Statutes boy). c rt ■ r / 

(A) As to when the Uability arises, see Hoods 1 rusCees v. Southern Unton General 

Insurance Co. of Australasia, C\i. 79$, at p. Soo. f j , 1 ■ 

li\ <;«« Wond't Trustees V. Southern Union General Insurance Co. of Australasia, 
[1928] Ch 793 And see Cttrr v. Roberts (1833). 5 & Ad. 78, at pp. 84. ® 5 . and Re 

Law Guara^ee Trust and Accident Society, Ltd., Liverpool Mortgage Insurance Co. s 

*^“ 5 / WurSir,^^. pp. m8 et su,. Cf. s. 36 (A ) of the Traffic Act. 1930. 

W [19361 Ch. <**) [* 932 ] I K. B. 392. 
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Act became operative to transfer the rights of the company under the policy 
to the third party. In Re Nautilus Steam Shipping Co., Ltd., Ex parte 
Gibbs S’ Co., the rights of the general creditors of the company had not, 
while in Ward’s Case they had, already accrued at the time the .Act was 
passed. 

In Re Nautilus Steam Shipping Co., Ltd., Ex parte Gibbs & Co. (/), the 
liability of the insurer strictly did not arise under the jxjlicy until judgment 
had been obtained against the assured, and no such judgment had lH*en 
obtained at the date of the hearing of the action to determine the position 
under the Third Parties Act. 

Lord Hana»v'ORTH, M.R.. used these self-e.\planatory words (//) : 

" Let me read two sentences again of .section (i) ■ ‘ Where under any 
" ‘ contract of insurance a person is insured again.st liabilities to third 
" ‘ parties which he may incur,’ then in the event of bankruptcy or liquida- 
" tion, ‘ if, either tiefore or after that event, any such liability as aforesaid 
" ‘ is incurred by the insured '—that must mean that ‘ lias btt'ii or is or shall 
" ‘ be incurred,’ because in dealing with the ca.se liofore the event of bank- 
" ruptcy the word ’ is ’ is necessarily inappropriate if it is to connote the 
" existing moment of time Something that had taken place before the 
" event of bankruptcy and liefore the event of liquidation can lx; only intro- 
" duced by giving a wide interpretation and meaning to that word ’ is,’ " 

16. " Notirithstanding any Act or rule of late to ike contrary " — The .Act 
referrtHl to is the Bankruptcy Act. IQI4 (m), which provides that, upon the 
adjudication of a person who has become liankrupt his rights under the 
policy are transferr^ to and vest in his trustee in liankniptcy for the benefit 
of his creditors (ti). and the Companies Act, ic>4h (0), wliich makes various 
prorisions for the distribution and control of a company's assets ujxin 
liquidation and upon possession thereof being taken by a receiver on Ixihalf 
of debenture holders. 

The Bankruptcy Act alsti indirectly prevents the transfer in so far as a 
person who has committed an act of bankruptcy cannot thereafter divest 
himself of any property which would be available for the benefit of his 
creditors («). 

The rules of law referred to are presumably the rules that a third party 
has no rights under a contract, and that he can only acquire such right-s 
by means of agreement, by assignment or by o{x>ration of law, By 
operation of law a {x;r,son may in various cin umstances (p) acquire rights 
under a contract to which he is not a party. But such law is exclusively 
Statute Law (y). 

17. "Hts rights against the insurer under the contract in respect of the liability 
shall ... be transferred to and vest in the third party to whom the liability 


(tj Ch. 17 

W "1036’ Ch 17, at p 24 

(mf S is(i/; » 37 #1 HaNbury’s .Statutes f»iu. .\ni> w*- j f Iaiiibur>'’* laiwu. 

2tu\ Kdn I J3 • 

(u) See tie Harrington .Motor Co. Lx parte Chaplin, i i<)iH] (h 105. and Wood’; 
Tniileei v Southern Union Oeneral hunrante Co 0/ .Auslraiafia. 'lOtS^ Cb 793 
(0) 1 1 4 l i fi«0 6 , 38 

tPi ti g on denth, or bankruptcy 

<f) i-nr examtde, the AdminiMralKin ol LataU'i A> t. lois |8 llaUbuiy'a Statutes y>*> 
et te<).) Sec also Auitiu v Zueu.h General Accident and Liahility Imuranee Co.. Ltd , 
[1944' 2 .All E. R. 243. in which Tcckkr. held that all perWins whom the policy 
piuporta to cover are given a right to be indemnified by s 36(4) of the Road 'rrathc 
>930. arairist all liatnlities referred to in the policy, and nut only those which are 
made the subject of compulsory insurance by s. 36 (1) ol lliat Act. This |udgtDeDt was 
affirmed in ioto by the Court of Appeal, (’194SJ K. B. 2jo : [1943] t AU E. K. Jih. 
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was incurred." — This, taken together with subsection (3) (r), means that 
whatever rights the assured has under and in accordance with the terms 
and conditions of his policy are transferred to the third party. The only 
rights transferred are those in respect of the liability (s). But the third 
party gets no more than the assured had (/). 

Thus a clause in the policy (in the Scoa v, Avery form) making an arbitra- 
tion award a condition precedent to a claim by the assured against the 
company would in most cases («) have to be fulfilled before the third party 
can claim (a). In the only cases under this Act (6) in which the point could 
have been raised as to whether the third party was by reason of this Act 
in any better position than the assured, it was not even suggested. 

.•\s ScRUTTON, L.J., has said (c) : 

“ The position of the plaintiffs who were suing was this. They could 
" not have sued at all except for the Act of 1930 (d) conferring u{x>n third 
“ parties rights against insurcr.s of third-party risks in the event of the 
" insured liccoming insolvent. That is the only statute that gives them 
" any right to sue, and the .statute s,ay.s that if the defendant becomes 
" bankrupt the rights of the defendant against the insurer under the con- 
" tract in respect of any liability shall l>e transferred to and vest in the 
" third party to whom the liability wa.s so incurred. Now, what is trans- 
" ferred ? The rights under the contract. You cannot take the rights 
" under the contract separate from defences under the contract. You 
" cannot say ; ' I claim indemnity from you and I do not care what condi- 
" ' tions there are in the contract which relieve you from having to indemnify.' 
” What are tran.sferred are whatever rights there are Ix-riveen the two parties, 
" insurer and insurerl, under the contract. Con.sequently the rights which 
" the statute has given to a person who Ls injured, on the defendant becoming 
" bankrupt, are the rights fretween the two parties ; and if at that time — 
" the time of the judgment — the insurer had a defence to the claim under 
" the fHilu y, namely : ' I am not bound by the policy l>ecause you have 
" ' m.idc material misrepresentation.s, tn'causc you concealed material facts 
" ' from me when the policy was issued,’ then that defence is entitled to be 
■' used by the insurance company," 

It is clear therefore that the third party (with two c.vceptions) (c) can be 
in no better iKi.siiion than the assured. If the assured has obtained the 
policy by f.iiliiig to disclose (/) or misrepresenting (g) a material (A) fact, or 

lr| Set" pior. ji 137 

(d All others, such as (x-rsonal accident licnelits, or indcmiiiU- for damage to the 
vehicle, pass to the as.surcd s trustee or liquidator (sec ante, p. i ii>). 

(/I Haa-fU V Lff;a! and Gcnerai .i^^-utnnte Soai'tw I. Id I1930I, 03 I.l. L. It. -78; 
Simla V Pearl •.•.iiranre Co., Ltd., (i'>3>ij i .Ml K. H. , Drnneky v. lirllamy, [1938] 
2 .Ml K. n. 2<i2. Poil, p, 15,^ 

(m) See po 6 l. (). 134. I his, it i' suhmittcsl, is not t'ct absolute ; in some cases the 
third partt' may under this .Vet tie able to avoid the arbitration clause, chapter VUI, 
(>p. hi I et seq , {lost. 

(a) Freshwater V. H'e^lern .in.'iltalian Assurance Co , Ltd .. i K. B. 515; A'litfjv. 
Phernix .Assurance Co., [iqio] 2 K H. <>*«>; H'a/r.t v. hon Trtirfrs Employers' .Associalton, 
Ltd. (1928). 21 B. W. C. C. 31(1 : Stevens <S- Sons v. Timber and General .Mutual .Accident 
Insurance Associalton (1933I, 102 T, J. K. B. 337 ; 45 LI. L. K. 43 : Dennehy v. Bellamy, 
[1938] 1 All E H. 2h2 ; Smith v. Pearl .Assurance Co., Ltd., '1930' 1 .Ml E. R. 95. 

(fc) Freshwater v, tVes/i’m Australian Assurance Co , Lid., (1933] 1 K, B. 315 (C. 1 ; 

McCormick v. .Vatioito/ Motor and .Accident Insurame I'nion, Ltd. (1934). 50 T. I., R. 52S. 

(r) In .Met ormteh v. .Xahonal .Motor and Accident Insurance Union, Ltd. (supra). 

(d) l.e. Third Parties, etc., .\ct. 1930 {23 Halsbuiy’s Statutes 12). 

ie) The exceptions are created by s. 38 of the Road Traffic Act. 1930, and s, la 

of that of 1934. out will not in practice come into play under this Act. 

(/) .Adams v. London Geneiul Insurance Co. (19321. 42 1 . 1 . L, K 56. 

(H) McCormick v, S'ational .Molot and .Accident Insurance Cnion, Ltd. (i 934 )> 49 Lh 
L. R. 361. 

(A) As to what is a material fact, see Road Traffic .-\ct, 1934. s. 10 (5) (27 Halsbury s 
Statutes 34,3), p<rsl, p. 314. 
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by fraud ( 0 , or has committed any breach of condition {k) or warranty, the 
third party's claim against the company can be defeated (/). 

In McCormick v. Naiional Motor ana Accidettt Insurance Union, Ltd. (m), 
McCormick and Auty brought an action against one Dickson, in respect of 
damage sustained by them as a tlesuJt of a motor accident caused by his 
negligent driv^. At the time of this accident Dickson was in possession 
of a policy of insurance covering third party liability issued by the National 
Motor Union. After the writ in this action was issued against him Dickson 
became bankrupt. Although (according to the judgment of ScRUTTON, 
L.J.) {«) McCormick and Auty subsequently told their counsel in answer 
to a leading question by him that they would not have gone on with the 
action if they had known that Dickson was a bankrupt, it appears that they 
in fact learned of this a few days before the trial commenced, but in spite of 
it continued their action against him. In the meantime the National Motor 
Union had learned that Dickson's real name was Dadswell, and that he had 
concealed this material fact from them when proposing for the i»licy in 
question. The trial of the action by McCormick and Auty proceeded, and 
the National Motor Union continued to represent him by solicitors and 
counsel. 

At the last moment, just before the jurj- gave their verdict, the National 
Motor Union discovered a further fact which might entitle them to repudiate 
the policy. Nevertheless, they still continued by their legal advisers to 
represent Dickson/Dadswell, and it was not until some days after tlie action 
against him had concluded that the National Motor Union informed 
McCormick and Auty that they repudiated liability under Dickson’s policy. 
Thereafter McCormick and .Xuty brought an action against the National 
Motor I'nion. claiming that : 

" (a) They were entitled to rights transferred from Dickson/Dadswell 
*' to them by reason of the operation of the Third Parties Act, 1930 ; 

" (b) .Although Dick.son,T)a<fswen never had any rights (or if he had 
had forfeited them) under his pohey. since he had obtained it by a material 
" misrepresentation, the National Union were estopped from rcI>Tng upon 
" this because they had, by not at once declaring to McCormick and Auty 
" that they repudiated the pohey, induced them to continue the action 
■' against Dickson/Dadswell." 

Swift, J.. held that a good cstopjx*! had l>cen made out and that the 
National Motor Union ought not to have continued to a.ssi.st Dadswell in 
the action against him after they learned of facts which would have entitled 
them to repudiate the policy. 

On appeal to the Court of .Appeal it was held that there was no estoppel. 
ScRLTTON and Slessek, L.JJ. (o), appear to have ba.scd their judgments 
on the ground that in the particular circumstances of the case the National 
Motor Union acted reasonably in not declaring their repudiation until they 
did, whilst Greer, L.J. (0), appears to have thought that no cstopjiel could 
be raised in favour of the third (larty in any such circumstances by the 
insurance company’s continuing to represent their assured after learning 


(l) Jones V. Btrck Brothers, Ltd., 11933) i K. H 597 

l/k) Gray v. Blachmote, [1934) > K. H 93 ; Hassett v. Legal and General Assurance 
Society, Ltd. f 1939). 63 LI. L. R. 278. 

{t) Freshwater V. Western Australian Assurance Co., Ltd., [1933] i K. B. 515 ; Jones 
V. Birch Brothers, Ltd,, supra. 

(m) (1934). 50 T. L. K. 518 ; 49 LI. L. R. 361. 

(») A* r^orted. 49 U. L. R., at p. 364. 

(o) See the judgments as reported 49 LI. L. R. 361. 
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facts which entitled them to repudiate liability under the policy to 
Ijim {q). 

It is submitted that whilst clearly there was no estoppel in the particular 
facts of this case, the more general ground upon which Greek, L.J., may be 
said to have relied is equally clear. Although the case of VandepitU v. 
Preferred Accident Insurance Corporation of New York (r) does not seem to 
have been cited in McCormick's Case, in that case the same point was raised 
in similar circumstances. Lord Wright (s). in delivering the judgment of 
the Committee, pointed out that any such estoppel would he a matter 
between the insurance company and their assured. 

“ The only estoppel alleged was a matter between (the insurance com- 
pany) and the person said to l)e insured — the (company) took up and 
" conducted (such person's) defence in the claim for damages, and it was 
” said that in doing so they conclusively admitted that she was insured. 

" Even, however, if that were so that would not benefit the (third party) 

" because she was not a party to any such estoppel . . . their Lordships 
" do not think, however, that any such estoppel is made out even as between 
" the (person .said to be insured) and the (company)." 

In Ha'isett v. Legal and General Assurance Society , Ltd. (f). the plaintiff, a 
steel erector, w'as injured in .\[)ril, i<)35, while working as a sub-contractor 
for the insured company. Messrs. Lilleys, owing to the collapse of some 
scaffolding. He issued a wnt against LUlcys and judgment by default was 
given to him. In July. 1933. Mr. Ha.ssctt applied to the defendant insurance 
company for payment under the jxilicy, but liability was denied. In 
November, 1935, on Hassett's jietition, an order was obtained for the 
winding-up of Messrs. Lilleys, and Hassett then proceeded by arbitration 
against the insurers under the Third Parties .■\ct. 1930. The arbitrator 
found that owing to the presence of a condition in the jxiliey requiring 
notification to insurers of any accident by the insured, which condition had 
not been complied with, the in.surers were not liable. .\ special case was 
stated, and .\tki\son. J., confinned the arbitrator's decision. 

On the other hand, although the third party upon a transfer under this 
section gets no more rights than the as,sured had, it is submitted that the 
assur«l’s liabilities are not transferred to and vested in him. These pre- 
sumably go to the assured’s trustee in bankruptcy (or, etc.). Thus, if the 
insurers have a claim against the assured in respect of a previous accident, 
for example under the pro\’iso to section 12 of the Road Traffic Act, 1934 («). 
or by virtue of the proNuso to section 38 of the Road Traffic Act, 1930 (r), 
they could not enforce this claim against the third party, although they 
might use it as a defence or set-off (m). 

The word “ shall ” is important. 

The.se words must, for the the purposes of the point about to be discussed, 
be read together with subsection (4) of this section. The material words of 
that subsection are for this purpose as follows ; 

" Uixm a transfer under subsection (i) . . . of thi.s section, the insurer 
" shall ... be under the same liability to the third party as he would 
" have been under to the insured, but. . . . 


(?) The solicitors and counsel could not, as Scrutton, L.J.. pointed out, have 
withdrawn from the case since they represented the assured and not the company. 
This however, is not the point ; the prant is. did the insurance company do anything 
or make any representation which could give rise to an estoppel ? 

{<’) [1933] A. C. 70. 

(i) Ibid: at p. 8 j. See also Eickelh. Congdon and Muir, Ltd. v. Eagle Star and 
Ari(t.<k Dominienr Insurance, Co.. Ltd. (1918), yr Sol. Jo. 142. 

(') (1939), h3 U- L. K. 27 «- I") chapter V. p. 316. 

(»>) See post, chapter IV. p 219. (») See mow fully, poU, p. 316. 



134 Chapter III — Insolvency and Rights of Third Parties 

'* (b) if the Uabiiity of the insurer to tlie inenred is less than the 
" liability of the insured to the third party, nothing in this Act shall affect 
" the rights of the third party against the insured in respect of the balance." 

These subsections, taken together, must, it is submitted, have this effect, 
that the operation of the Third Parties Act, 1930, dot's not extinguish the 
liability of the assured to the third party. Indeed, as regards Road Traffic 
Act liability, the Road Traffic Act, 1934, seems to have intended by section ii 
to confirm this reading of these subsections. How far the Act of 1934 has 
achieved this object, or how far it has the opjwsite effect, will be considered 
later. 

It is, however, submitted that, untrammelled by section 11 of the Act 
of 1934. the Court would construe the Third Parties Act, 1930, so as not to 
effect the extinction of the rights of the third party against the assured in 
respect of the original liability but to give him two rights and two remedies 
in respect thereto instead of one — viz. against the assured in respect of the 
assured's liability to him. and against the insurance company in respect of 
the company’s liability under the policy. (For the purpost- of convenience 
of comparison, section it of the .Act of 1934 is ap[X'ndcd as a footnote (a).) 

The question here occurs whether these rights and remedies arc alter- 
native or collateral. It is submitted that, for the reasons which are set 
forth under a later subsection, they are not alternative but collateral and 
cumulative (h). 

2 . Subsection (2) 

" (i) Where an order is made under section one hundred and thirty of 
" the Hankruptcy Act. 1914 {4 & 5 Geo. 5, c. 59), tor the administration of 
" the estate of a decea-sed dclnor according to the law of bankruptcy, then, 
“ if any debt provable in tiankruptcy is owing by the decea.scd in respect 
“ of a liability against which he was insured under a contract of insurance 
" a.s being a bability to a third party, the deceased debtor’s rights against 
" the insurer under the contract in respect of that liability shall, notwith- 
“ .standing anything in the said Act, be tran.sferrcd to and vest in the person 
" to whora the debt is owing." 

I. " Where an order is made under section 130 0/ the Bankruptcy Act, 1914, 
for the administritiion of the estate of a deceased debtor according to the lau of 
bankruptcy." — The im{K)ftant part of the section of the Bankruptcy .Act, 
1914 (c), is as follows : 

" Section 130 (i). — Any creditor of a deceased debtor whose debt would 
" have been sufficient to support a bankruptcy petition against tlic debtor. 
" ha<i he been alive, may present to the court a petition in the prescrilied 
" form prajnng lor an order for the administration of the estate of the 
" deceased debtor, according to the law of bankruptcy." 

It will readily be seen that the effect of an order made under section 130 
of the Bankruptc>* .Act, 1914. is to provide for the adniinislratiun of the 

(a) Section 11. — liankrupoy, rtf . oj insHrrtt prtsont not to afltef trrtmn claimt by 
third partita -- When- a certifii-He of innuraiice ha* been delivered under »ut>*ectioii (5) 
of section thirty-»ix of the f'rincn>»l Act to the person by whom a jailuy has b««cn 
effected, the hap|>eiUng in relation to any person insured by the policy ul any such event 
as IS mentumed in subsection (i). or subsection (2l. of section one of the '1 hird rartie* 
(Rights against Insurers) Act, 193 °. shall, notwithstanding anything in that .\ct, not 
affect any such lialitiity of tliat person as it required to lie covered In- a )M>licy under 
paragraph {b) of subsection 111 of section thirty -six of the pnncifial Act, but nothing in 
this section abafl affect any rights against the insurer conferred by that Act on the ywraon 
to whom the liability was incunwl. 

(*>) See O' Flaherty v M'Bourett (iSjyl, 6 H. L. t-as. 143 ; Slea<ard v. Greaves (1842). 
10 M. ft VV. 711 ; pint, p 140- 

Ic] I Halsbury s Statute* boo 
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deceased person’s estate in the same way as it would have been realised 
and distributed if he had lived and been adjudicated bankrupt in the 
ordinary way. But there is this important distinction between the two cases 
to be observed when considering this subsection of the Third Parties Act. 

1. Apart from the operation of the Third Parties Act, when a person 
becomes bankrupt his accrued {d) rights under a contract of motor 
insurance are transferred to and vest in his trustee in bankruptcy {e). 

2. When ajjcrson dies his accrued {d) rights under a contract of motor 
insurance arc transferred to and vest in his personal representative (/). 

3. Consequently, when an order is made under section 130 of the 
Bankruptcy Act, 1914 (g), for the administration in bankruptcy of 
a deceased person’s estate, his accrued (d) rights are transferred from his 
personal representative to the trustee of his estate in bankruptcy (i). 

4. In a case in which the Third Parties Act comes into operation (^'), 
where an order is made for the administration of a deceased person’s 
estate in bankruptcy, his accrued (d) rights under a motor insurance 
][xilicy pass from his personal representative to the third party (k). 

2. " If any debt provable in bankruptcy.” — In cases of motor insurance, 
such a debt would formerly invariably have h<‘en a judgment debt (/), or an 
agreement finally settling and liquidating the assured’s liability, but now by 
the Law Reform .Act. 1934 (»«), an unliquidated claim for tort is provable in 
the administration of a deceased insolvent's estate («). 

3. "Owing by the deceased in respect of a liability against which he was 
insured under a contract of insurance as being a liability to a third parly .” — 
The meaning of the word " insured ” has already been explained (0), as has 
that of liability (/>) and third party (9). 

4. " The deceased debtor's rights against the insurer under the contract in 
respect of that liability shall, notwithstanding anything in the said Act, be 
transferred to and vest in the person to whom the debt is owing." — These are the 
ofieratii'c words in this subs<*ction. Several points call for comment : 

It is remarkable that this subsection is e.xprcssed to act " notwith- 
standing anything in the said .-ict ” — i.e. the Bankruptcy .Act — whereas the 
previous subsection operates notwithstanding anything in any .Act or ride of 
law to the contrary. This presumably is a dr.iftsman's error, since the rules 
of law and the Acts which, but for this .Act. would prohibit the transfer of 


(it) His future rights are extinguished (see .ts to the effect of the .assured’s death on 
his policy of motor insurance, post, chapter IX. p. <>oi). 

(<■) Hood's TrU’.lees v. Soiilhetn Union General Insurance Co. of .hi' Iralasta, [tgiSl 
Ch. 703. 

(/) Sec ante. p. i ig. 

Ig] i Hal.sbury’s .Statutes 

(I) the tllhcial Kcceivi-r. by subscilion ,3) of section 130 of tlic Bankruptcy Act, 
i()i4 [iltui.). 

[j] I.e. where an .issureil incurs Uabdity in respect of which he is insured under 
his [>olicy. 

{k) See sub-section {2) above. 

(/) / r , a debt m rcsptx't of wtiich the third party had obtained a judgment, prior 
to tile order for administration in bankruptcy, either against the assured or, if the cause 
of action were one which did not luxome cxtingui.shcd by the insured's death, against 
his personal representatives. 

fm) Section t (6). 

(n) It- scents doubtful whetlicr this makes such a claim ' a debt provable in bank- 
ruptcy ‘ within the meaning of the above subsection, but it is submitted that it would 
be so held. 

(0) .Ante, p. 121. 

(<)1 A Hit, p. I 2 .t 


(/>) .Anif, p. n-’. 
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the assured’s rights to a third party in the events specified in subsection (i) 
would equally prevent their transfer in the event specified in subsection (2). 
Those rules of law and Acts have been enumerated in dealing with sul> 
section (i) (r). It is, however, submitted that, having regard to the 
positive words of subs^tion (2) and those of subsection (4), there is no 
question that the error indicated would have no effect upon the interpretation 
of the former subsection, which would be that it had, mutatis mutandis, 
exactly the same effect in law as that of subsection (i). The effect in law of 
that section has been set forth, and no further remarks upon this subsection 
are necessary save one (s). That is. that whereas in subsection (i) the rights 
are transferred to the third party to whom the liability was incurred, in 
this subsection they devolve u{x>n " the person to whom (he debt is owing." 
The distinction is important. Its importance is iUnstrated by the following : 

1. WTiere before the Law Reform Act, 1934, was passed (<), or in 
cases to which it does not apply (m), the liability owed by the assured 
to the third party was in respect of a tort (or a breach of statutory duty), 
which had neither injured the third party’s nor benefited the assured’s 
estate, and the third party died before he had recovered judgment 
against the assured, but after the assured had become bankrupt, the 
deceased third party’s representatives would, it is submitted, have had 
no rights by virtue of sub^tion (i) either against the insurance company 
or against anybody else (a). 

2. Subsection (2), by the words "the person to whom the debt is 
owing,” makes it clear that in similar circumstances, but where the 
third party had recovered judgment before he died, tlie rights given 
by the subsection would survive in the deceased third party’s j)crsonal 
representatives, as they would also were the liability contractual — and 
this whether the order under section 130 of the Bankruptcy .Act is made 
before or after the third party’s death. 

3. Where the liability of the assured was contractual, or in respt'ct of a 
tort which had either injured the third |>arty’sor Ijenefitcd the assured’s 
estate, it Ls doubtful whether, l)cforc August, 1934 (h). if the third party 
died, the rights which can be acquired by him against an insurance 
company under subsection (i) would pass to his personal rcj>rcsenta- 
tives. It is submitted that they would not where the third party died 
before the event which under the subsection produces the transfer (c). 

But where the assured dies after the Law Reform Act. 1934, and 
an order is made for the administration of his estate in bankruptcy, 
it is apprehended that if, whether before or after that event, the third 

{r) Ante, p 130. (5) Ante, pp 130 133. 

(/I I.e. the Law Reform (Miscellaneous Provisions) Act. 1933 {ante, chapter 1 ). 

(u) E.g. libel. 

(d) But even this is doubtful. If the nature and cflect of a third party liability 
policy is as has been suggested in several leading cases (see pp. et seq., ante), the 
position would seem to be this ; A (insured) lilicis B. Thereupon he incurs liability 
to B, and his right to an indemnity under his policy arises. At this stage the 
amount of the indemnity is not yet determined. A taxomes bankrupt and his right.s 
under his policy pass to B. B dies, and A's liability to him ceases. But A's riglit to an 
indemnity remains, and can be as.ses.sed as being the amount which the Court would 
have awarded B if B had lived and sued A. II this be so, then might not B's repre- 
reatatives be entitled to enforce the indemnity under the fiolicy ? 

(6) See amu, pp. 53 tt ttq. 

{c) For example, on August 12, 1933. A (insured) runs down B, injuring him and 
damsiging his car. On August 13. B dies as a result of the accident. On August 20, 
A benimes bankrupt. L>id sufa^tion (1) operate to transfer A's rights against his 
insnrm to B’s penonal representatives ? This is doubtful since P's personal repreaenta- 
tives are not " the perami to whom the liabiUty was incurred." 
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party died also, the rights transferred by the subsection would vest 
in the persons to whom the debt is owing — namely, the third party’s 
personal representatives. 

4. It would .seem also that where the liability owed by the assured 
to the third party is in respect of a judgment, or is contractual, the 
third party could assign his rights in respect of such liability to another, 
and that other, the assignee, would, as the person to whom the debt 
would then be owing, acquire rights against the insurance company 
under siib.scction 2 in the event tlierein specified. 

3. Subsection (3) 

" (3) In so far as any contract of insurance made after the commence- 
" ment of this Act in respect of any liability of the insured to third parties 
" purports, whether directly or indirectly, to avoid the contract or to aJtcr 
" the rights of the parties thereunder upon the happening to the insured of 
" anvof the events specified in paragraph (a) or paragraph (b) of subsection (i) 
" of this section or upon the making of an order under section one hundred 
■' and thirty of the Kankruptcy Act. 1914, in re.spect of his estate, the con- 
" tract shall t>c of no effect.’' 

1. " Pur/iorts,"— This means " by its terms attempts to provide.” 

2. '■ Wheihtr directly or indirectly." — This means whether the terms of the 
contract expressly provide, or whether, although there are no express 
terms making such provision, it must necessarily be implied from the other 
terms. 

The circumstances in which a term in a policy can be implied are set 
forth in detail later (rf) : it is sufficient to observe here that no term which 
is prohibited by statute can in any circumstances be implied (e). The 
words ” whether directly or indirectly ” were therefore presumably inserted 
from an excess of caution. 

3. " To avoid the contract." — This means to " render the whole contract 
void.” 

The word “ void ” is often used indiscriminately in a variety of senses (/). 
These are : 

(i) "never in e.xistence this is sometimes expressed as "void 
ab initio " (g). 

(ii) " barren of all effect ” (A). 

(iii) " unenforceable " {i}. 

(iv) " barren of all future effect as from the date when the avoidance 
occurs ” (;■). 

It is submitted that the word " avoid ” in this subsection (at any rate if 
taken by itself), includes all the meanings enumerated above save the last (k). 

4. ” Or to alter the rights of the parties t/iereunder." — The construction of 
these words presents great difficulty. The effects apart from this Act upon 
the rights of the parties under a contract of motor insurance upon the 
hap(>ening of the events sjiecified in subsection (i) have been considered ( 1 ). 

id) J'oit, ch.iptcr IX, pp (>3<) rl .'<•./ (<•) Sec .Maxwell, 7th hdn.. pp 300 cl 5*4. 

(/) See prr Sikvtton, I, J , in .McCormitk v. Saiitmal .Motor and . 4 crtdenl Insurance 
Union, Ltd. ([<134). 30 T L. K 518. and per Kexdisc.. C.J., in SUhbing v. Liverpool and 
London and Cilobe Insurance Co . Ltd , ii'liy] i K B 433. 

(g) £.g. Sale of fitKxls Act. 1803. a o (17 Halsbur>''s Statutes 615), 

(A) L g ('.aming Act. 1845. s. 18 (S Halsburv's Statutes 1132). 

\i) E.g. Statute of Fniud.s. 1677, s 4 (3 Halsburv's Statutes 583). 

{}) E.g. iicstances in which a contract is affected by subsequent impossibility. See 
chapter I, anu. p. 7. 

(A) Sec also post, chapter V. pp. jSo W uq , and chapter IX. " Repudiation.” 

(/) Ante, pp 1 13 cf seq 
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It was submitted that, at any rate in the case of bankruptcy, the assured’s 
rights under the policy would automatically cease as from the actual date 
of bankruptcy (but without relation back to an earlier date), in respect of 
any claim which had not accrued at that date. If this be the true position 
in law before or apart from the op>ei^tion of the Third Parties Act, 1930 (m), 
then the only way in which a policy would purjwrt to alter the rights of 
the parties thereunder would be by providing that those rights should 
continue after and in spite of the bankruptcy (or. etc.) of the assured. 
But such provision is precisely op{x>sed to the mischief at which this sub- 
section is obviously intended to aim. It is therefore submitted that the 
subsection would not be held to prohibit a clau.se in a policy which provided 
that the policy should continue in full force in spite of bankruptcy (or. etc.) («). 
It is submitted that the words " alter the rights of the parties thereunder ” 
must be read together with the words " tijwn the hap}x*ning to the assured 
of any of the events specified . . .” and must mean that any provision in a 
policy purf)orting to avoid the contract so as to deprive a third party of 
the rights which he acquires under sul)scctions (i) or ( 2 ) or to alter such 
rights shall be prohibit^. It is realise<l that this is not a strictly gram- 
matical (o) or even perhaps a logical construction : but if it is not adopted 
the section becomes of limited value. 

If the literal (and strictly logical) interpretation be correct, tlie meaning 
and limited effect of this subsection would be as follows : 

1. .\ny clause in a policy the effect of which was to provide that in 
the event of the bankniptcy (or, etc.) by the assuied he lost all rights, 
whether past, accrued or future, and tliat the companj' was thereby 
released from any liability under the policy, would he null iind void , 

2. A clause p)roviding that notwithstanding that he should Ix'come 
bankrupt (or, etc.) the assured’s pxdicy should thereafter remain as 
fully in force and effective as if there h.ul l)een no hankru|)tcy would 
be void {p) ; 

3. A clause providing that upxm the bankruptcy (or. etc.) of the 
assured the policy should be surrentleretl and cancelled, or deemed 
so, would lx invalid. 

A motor policy, however, if the author's view- is correct {q), may lx 
automatically determined by ojxration of law in the event of the 
assured’s becoming bankrupt. If so. such a clause- in a policy as 
this would in anv case be superfluous and its avoitlance by the Act 
a barren victory. 

■f he intention of this subsection i.s obv iously to prevent the making of 
policies which will defeat the object of the .\ct : this intention could have 
been cxf>rt“sse<l by the addition of the two words " or contract " after the 
words “ notwithstanding anything m any .\rt or rule of law " in sub- 
section (i). It is submitted that this is the sense in which subst-ction (2) 
will be construed. It must also be remembered that where a statute is 
passed to effect an object of jniblic pxlicy, a contract which is designed to 
defeat that object is frequently held to be void, although not expressly 
prohibited by the Statute (r). 


(mj 2j Halsbuiy't Statutes ( j. 

(X) Though »ucfi a clause would hr •>( doubtful v.ilidity under the IxankriiptLy laws. 

la) Since the third party is not 3 (wny to the contract of instiramr 

(p) Though enrh ft claoix might be void in any case under the bankruptcy laws. 

iyi AmJe.^rp 

(r) t'uimutn Uayienford SynduaU, Lid , v haU, t'loosj a Ch. 624 ; lingkimaH &• (■<) 
V. 7 nif, ^iv*9’ I K. B. 46J. and see chapter I, anu. p. 4. and ca»cs there cited. 
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5. " The contract shall be of no effect." — This does not mean that the 
contract as a whole shall be without effect. These words are governed 
by those at the beginning of the subsection, '' in so far as,” and mean, 
therefore, that any contract which purports to provide what is prohibited 
by the subsection shall be pro tanlo void. 

4. Subsection (4) 

'* (4) Upon a transfer under subsection (i) or subsection (2) of this 

" section, the insurer shall, subject to the provisions of section three of this 

" Act, be under the same liability to the third party as he would have been 

" under to the insured, but — 

(a) if the liability of the insurer to the insured exceeds the liability of 
'■ the insured to the third party, notliing in this Act shall affect 
'■ the rights of the insured against the insurer in respect of the 
“ excess ; and 

" (b) if the liability of the insurer to the insured is less than the liability 
“ of the insured to the third party, nothing in this Act shall 
'■ affect the rights of the third party against the insured in resptect 
of the balance." 

1. " upon a transfer." — This means after a transfer. The transfer re- 
ferred to is tlie transfer in the circumstances specified in subsections (i) and 
{2) to a third party of the assured's rights under his policy in respect of 
third party liability. 

2. ” Subject to the provisions (f section three of this .Act." — Section three 
provides that no arrangement made Ix'tween the as.sured and the company 
to enmpromist' the assured's rights shall l)e effective to defeat the third 
party’s rights if made after a certain date. 

3. ” The insurer shall be umier the same liability to the third party as he 
leould have been under to the insured." — The effect of these words has already 
been descrilx'd (rr) in dealing with the general jwsilion upon a transfer 
under subsection (i). and it has liecn {Kiinted out that it does not necessarily 
follow tliat the insurer will be under the same liability to the third party 
as the assured was (or is) to him (s). 

4. ” ((») If the liability of the insurer to the insured exceeds the liahilily of 
the insured to the third parly, nothin}^ in this Act shall affect the rights of the 
insured against the insurer in respect of the excess." — The meaning of these 
words is fairly plain ; it is that, although by a transfer of his rights under 
subsections (i) or (2) the assured (or his representatives) is divested of 
all rights under the {xilicv in resj^ect of the third party liability, be retains 
any rights which the {xilicv gives him to an indemnity in excess of the 
amount for which he lx;comes liable. The practical utility of the paragraph 
of the subsection in motor insurance is doubtful since insurance companies 
do not regularly issue a third party liability policy providing that the 
indemnity thereunder shall exceed ilie liability of the assured to the third 
party. But such a policy might be perfectly legal and valid and no 
doubt could be obtained upon payment of a sufficient f>rcmium. For 
example, a motor jxjlicy might provide that tlie indemnity thereunder 
should exceed by 10 per cent. il»e amount of the assured’s liability to the 
third party as comjxmsation to the insured for worry and loss of time caused 
by the third parly’s claim. No doubt this paragraph was inserted to make 
it clear that, upon a transfer of his rights under subsections (i) or (2) the 
assured did not lose such rights as the jx>licy may give to be indemnified 
in respect of expenses which he incurs in defending the third party’s claim, 

(rr) See note (a), p, 1,V>. anU. 

{i\ They may be under no liability to the assured, or have a heavy counterclaim 
cxccwling the amount thereof. 
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In practice, at any rate, under a motor insurance policy, the insured is not 
as a rule (/) entitled to any indemnity in respect of the costs of defending 
a third party claim unless these are incurred with the consent of the company. 
The company itself directly incurs all legal expenses and costs, and no 
question of indemnity for these co^d arise, since the assured is not liable 
to anybody to pay them (a). 

But where the insurers wrongfully repudiate the policy, and refuse to 
consent to the assured's incurring any legal expenses in defending the third 
party's claim, the assured is sometimes entitled to indemnity under the 
policy in respect of expenses reasonably incurred by him in respect of that 
claim (b). In such a case, it is apprehended, this paragraph of the sub- 
section might become imj.K>rtant. 

5. " (b) If the liability of the insurer to the insured is less than the liability 
of the insured to the third party, nothing in this Act shall affect the rights of the 
third party against the insured in respect of the balance ." — This paragraph lias 
been noticed, and its relation to the words in subsections (r) and (2) with 
which it must be read has been emphasised. It has been suggested that tite 
effect of this paragraph is to comjvl the construction of subsections (i) and 
(2) in the sense that ujxin a transfer thereunder the third party (or the 
j>erson to whom the debt is owing) does not lose his rights against the as,surtxl. 
If those subsections are interpreted in that sense, it inay lie that this para- 
graph is unnecessary. In any case, it is effective to provide that where 
upon a transfer under subsections (1) or (2) the third party elects to pnx'ced 
against the insurance companv. he is not by such election debarred from 
recovering the balance from the assured. 

The cause of action which the third party has against the assurctl is a 
cause of action for damages for tort, for breach of contract, or for breach of 
statutory duty. The cause of action which the third party would liave 
against an insurance comjxtny which refused to satisfy the rights transferretl 
to him by the Third Parties Act would pre.sumably l>e a s^iecial action on the 
case (c) and therefore the rule would not apjily that the law does not allow 
two bites at a cherry. 

5. Subsection (5) 

" {5) for the purposes of this Act. the expression ‘ liabilities to ttiird 
" 'parties,' in relation to a person insured under any contract of insurance, 
" shall not include any liability of that person in the caimcity of insurer 
“ under some other contract of insurance." 

This subsection needs no comment. It .says that the Act .shall not 
apply to contracts of rc-insurance (d). The reader need only be reminded of 


(/) For the exceptions, see post, chapter X. and cf. newspaper libel policies which 
pftndde indemnity tor costs. 

lai 1.4. of course, subject to the terms of tlic assured's «((r*'ement with the 

insurers under whM'h they undertake the conduct of his action. TIic soticilor instructed 
by the insurers. allhuul|h on the record as representing and ow mg a duty to the assured. 
IS not as a rule entitled, subject to the conditions of his retainer, to look to the assured 
for his costs and dubursements. The solicitor in these cmiimstances may be in n 
difhcult aod sometimes an impossible positioa. when bis duties to his own client and to 
the insurers become conilicting. As to this, see further, poit. chapters VUI and X. and 
the cases there cited. 

(fe) As to when see post, chapter X, " Costa." 

fc) Atkimem v SemasUe and GaUthead WaUirmotht Co. (1877), i Kx. D. 441 .’ Groves 
V. Wtmbonu (Lord\. ; 1898] t Q H 402 ; Lochgelty Iron and Coal Co.. tJd. v. M'MuUem, 
[19345 A C l. 

(d) Re-intorance is where one insurer insures with another against the risk of loss 
under poflries i'Bncd by the first 
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the meaning of the word " insurance ” and of the distinction between 
insurance and guarantee (f). 

6. Subsection (6) 

" (6) This Act shall not apply — 

" (a) where a company is wound up voluntarily merely for the purposes 
" of reconstruction qr of amalgamation with another company: 

" or 

" (b) to any case to which subsections (i) and (2) of section seven of 
"the Workmen’s Compensation Act, 1925 {15 & 16 Geo. 5, 

" c. 84), applies." 

This subsc'Ctinn also needs no comment, save that as the Workmen’s 
('ompen.sation .Act, 1923. has been repealed in tolo by the National Insurance 
(Industrial Injuries) Act, 1046 (/), subsection (b) will no longer have any 
ap[ilicatian after the latter Act has conic into lorce [ tj). 

II. — Section 2 

1. Subsection (1) 

Duty to give necessary information to third parties 

" 2. — (i) In the event of any person tiecoming bankrupt or making a 
" comjwsjtion or arrangement with his cicditors, or in the event of an order 
" lieing made under section one hundred and thirty of the Bankruptcy Act, 
" 1914. in rcsfK-ct of the c.statc of any person, or in the event of a winding-up 
" order being made, or a resolution for a voluntary winding-up being pas-sed, 
" with rcsjK'ct to any company or of a receiver or manager of the company's 
" business or undcrUkiiig Ix-mg duly appointed or of pw.s-session being taken 
" by or on Ix-haJf of the tiolders of any debentures secured by a floating 
" charge of any profxrty comprised in or subject to the charge it shall be 
" the duty of the Ixuikrupt, debtor, personal representative of the deceased 
" debtor or coni|)any, ami, as the case may be, of the trustee in bankruptcy, 
" trustee, liquidator, receiver, or manager, or person in {losscssion of the 
" projwny to give at the reipiest of any jicrson claiming that the bankrupt, 
" debtor, doccasai debtor, or comjiany is under a bability to him such 
" mforinaiioii us may reu,sonably lie required by him for the purjxise of 
" ascertaining whether any rights have been transferred to and vested in 
“ him by thi.s .Act and for the purpo.se of enforcing such rights, if any. and 
" .my contract of insurance, in so far as it purports, whether directly or 
" imlirctlly, to avoid the contract or to alter the rights of the parties therc- 
" under uixiii the giving of any such information in the events aforcsjiid or 
" otherwise to piohibit or prevent the giving thcieof in the said events 
" stiall Iw of no etiect." 

This subsection need not lie examined in detail. It should be contrasted 
with section 13 of the Road Traffic Act, 1934 Os,'). The events which bring 
it into o^icration are precisely those specilied in subsections (i) and (2) 
of .section 1 of the Act as operating to transfer the rights of the insured to 
a third party to whom he has incurred liability. But there is this difference 
between section 2 and .section i. Section 1 only operates if the insurer has 
in fact and in law incurred liability to the third party. 

Section a apjiarently operates in the events specified, where the claimant 
merely claims that the assured is under some liability to him. although that 
liability may not exist in fact or in law. Moreover, the claim put forward 

(«) SeechapUr 11. «Wr. p. 71. (/) 39 Halsbury’s Stotutes 322. 

(//) On July 3, ishS. 

(g) Which impoaM upon an amured the duty of giving a claimmg third party fall 
inlormation aa to bit insurance (lee chapter V. pp. 329 *1 rcg ). 
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by the claimant need not apparently be a claim in respect of which the bank- 
rupt (or, etc.) might be insured. But it is submitted that no proceedings 
under this section would succeed unless the claim put forward was one in 
respect of which the bankrupt (or, etc.) might reasonably be supposed to be 
insured. The duty which the subsection imposes is two-fold ; 

1. To give suck information as is reecsonably required by the claimant for 
the purpose of ascertaining whether any rights have been transferred to and 
ttested in htm under stAsections (1) or (2) of section i of the Act. 

2. To give all such information as may reasonably be required by the 
claimant for enforcing the rights, if any, which he has acquired under sub- 
sections (1) or (2) of section i. 

The following important point should be observed. Although no rights 
can be transferred to the claimant under subsections (i) or (2) of section i 
of the Act, unless and until liability to him has Iwn incurred by the assurcKl, 
and although no such rights can l>e enforced by the third party unless he 
can prove that such liability exists, it is apprehended that the subsection 
now under consideration docs not. as it appears to do, imjxisc a duty \ipon 
the banknipt insured (or, etc.) to furnish any information to the claimant 
required by him for the purpose of enforcing or pro\'ing Ihis liability. 

Although the duty to give information is expressed, in subsection (3) of 
this sectiort, to include the matters therein .sjx'ciftcd, it is submitted that 
the enumeration of those matters is not exhaustive. It would also, it is 
apprehended, include the following : 

(1) Information as to whether the assured had olitained his poliev 
by a material non-disclosure or by a falsi' representation, and, if so, 
full particulars thereof. 

(2) Information as to whether the insurer had committed any breach 
of the terms of his policy, anti, if so. lull partictilars of such breach. 

(3) (ienerally, all such information as would reasonably lie required 
by a solicitor from his client for the purjxjse of advising that client as 
to his position in law. 

It is submitted that, upon the happening of the events sjH*cilied in sul)- 
scclions (i) or {2) of section i the Iwnkrujd (or, etc.) assured, or his trustee 
in bankruptcy (or, etc.) as the ca.se may be, l>ecomes a t rusti'C for the claimant 
of all relevant information in his possession. 

It only remains to lx* noticed that the sul>section contains the same jjro- 
\ ision as that in subsection (3) of section i to prevent its object lieing defrateil 
by the terms of any contract of insurance. This provision is no doubt 
primarily aimed at the type of condition which used to be found in a motor 
insurance policy to the effect that the company shall not lx* liable in res(K‘cl 
of any third party claim if the .assured shall have made any admission to 
the third party or disclosed the fact that he is insured. 

2. Subsection (2) 

(2) If the information given toany person in pursuance of siitisection (1) 
" of this section discloses reasonable ground for supposing that there have 
“ or may have been transferred to him under this Act rights against any 
" particular insurer, that insuier shall be subject to the same duty as is 
" imposed by the said subsection on the persons therein mentioned." 

The duties which, it is submitted, would lie held to be imposed by sub- 
section (i) have been adumbrated. It is submitted that subsrction (2) does 
not impose an obligation upon the emnpany to disclose any information at 
all whi^ the claimant [i.e. tlie third party or the person to whom the debt is 
owing) might require lor the purpose of assisting him to establish or prove 
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the liability to him of the assured. It is submitted that such a duty, which 
would impose an obligation unknown to the Common Law, could not be 
created except by words far more plain than those of this subsection. 

One further remark upon this subsection is necessary : it is upon the 
phrase “ reasonable ground for supposing.” This, it is conceived, must 
mean reasonable in relation not merely to the information supplied, but to 
the whole circumstances of the case. The extent and nature of the duty 
which this subsection may impose upon the company is more conveniently 
dealt with when considering the general effect of the whole section (A). 

3. Subsection (3) 

" (3) The duty to give information imposed by this section shall include 
" a duty to allow all contracts of insurance, receipts for premiums, and other 
relevant documents in the po.ssession or power of the person on whom the 
" duty is so imposed to be insfjected and copies thereof to be taken.” 

It has already iK'en suggc.stcd that the enumeration in this subsection of 
the duties imjxjsed by the previous subsections is merely descriptive and 
not exhaustive (i). It merely makes the previous subsections more com- 
pletely effective. 

1. " Kelri'ant documents.” 

" Every document relates to the matters in question . . . which it is 
" reasonable to suppose contains information which may, not must, either 
'' directly or indirectly enable the party requiring it either to advance his 
" own ca,sc or to damage the case of his adversary ” ( /). 

2. "Possession or power . ' It is doubtful whether the phrase has here the 
limited meaning with which it is applied to an order for production of docu- 
ments in a civil action in the High Court under Order 31, Rule 14 (k). In 
that sense it might not include any document such as a proposal form filled 
in by the assured when applying for insurance witli another company and 
Ixirrowetl by the company from whom its insjxuiion is claimed for the 
purjxisc of proving. e.g..thc fraud of the insured. It is submitted, however, 
that the phrase here bears the wider sense in which it is used in connection 
with an application for discovery of d(x:umcnts under Order 31, Rule 12. 
In this sense {xissession or ixiwer includes possession or jx>wer of the person 
jointly with another, or {xisscssion or power of the person's agent (/). 

4 . General effect of section 2 . — The genera! effect which, it is suggested, 
the section operates to pnxiucc is best explained by the following illustration ; 

Thu.i : .A s car is badly damagt*d in a collision with a car driven by B ; 
B subsequently becomes bankrupt ; .V can compt'l B to supply such informa- 
tion as .\ reasonably requires for either (or both) the following purposes ; 

(i) To ascertain whether B was covered by any policy of insurance 
iiv rcsjxxt to his possible liability to .A arising out of the accident. 

(ii) To ascertain »nth whom that |X)licy was made and what the 
terms of it were. 

(A) See thfra 

(i) See />’. V. Ketikaw (iSjol. 6 K. 4 B. <wo ; Ddworth v. Slamp.s Comr . [1890] 
A t' f)(f, at pp. 105. 106 . H. V. HermatiH (1879). ^ y, B. 1 ). 284 ; t'.r parte Fergtnon 
(1871). L K. y B. 180 : The CaunUtI (1871). I.. K. t A ft E. 381 ; on .ipixal. sub nom. 
Dyke V. FUiirll, Tke (iauntift (1872). L. R. 4 1 *. C. 184 , Sutler v. .Icenngicm Local Board 
(1878), 4 y B. I). 373 ; London School Board v. Jackion (18S1), 7 y. B. 1 ). 50J. 

(;) t’er Bkktt. L.j., in Compagnte Fimannirr du Paeifique v. Peruriju Guano 
Co. (1882), n y. B. D. 5.1. a* PP- fri, 63. 

(A) See Annual I^ractice Note* to Order XXXI. 

(/) \orlon < 5 - Co. v, Lamport. Hot! <S- Co. (i88t>). 2 T. L. R. 630 ; Sunnston v. Ltskrna* 
(i88t), 45 E. T. 3O0 ; Prtce v. Pnee (1879). 58 L. J. Ch. 215 ; v. Andrews (1888), 

58 L. T. <>01. 
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When A has obtained the above information from B, then, if the 
information was positive, it is submitted, A could compel either B or B's 
insurance company or both of them to furnish him with all information 
reasonably required by him for the following purposes ; 

(iii) To ascertain wheth^ the compiany is bound by the policy to 
indemnify B in respect of any liability incurred by him to A, and if 
so to what extent («) ; if not, exactly why not ; 

(iv) To ascertain whether there are any, and if so exactly what, 
grounds upon which the company might (rightly or wrongly) repudiate 
liability. 

It may be, of course, that A wouldfin certain circumstances, be entitled 
to the information under all four heads in response to his first request 
therefor. 

This subsection puts a third party in a remarkably advantageous position. 
It is a position believed to be unique in English Law (n). In it a person 
who claims that another who has become bankrupt (or, etc.) is under any 
liability to him can, before commencing any action against anybody in respect 
of the liability, compel that person (or his trustee in bankruptcy or liquidator) 
to tell him whether an insurance companj' (o) is not also liable to satisfy that 
liability ; then if he is told that an insurance company is or may be also 
liable, he can compel that company (and still without taking proceedings 
against anybody) to stipplj' him with all information reasonably necessary 
to enable him to decide whetlier or not he shall take proceedings against 
them, against their assured, or against both. In other words, the section 
gives a third party the advantage, before committing himself to a costly 
action, of finding out precisely what case he may have to meet — of considering 
not merely his own case, but also the case of his opponent. This position 
is not so startling in the case of the claimant’s rights against the bankrupt 
(or, etc.) or his trastee in bankruptcy, since the right which the claimant 
acquires vmder the Act would be a barren right were not the means of 
enforcing it transferred to him also. It would be useless to give the third 
party the assured's arrow without also giving him the bow with which alone 
it can effectively be shot ; but when this has been done there seems no 
reason why the third party should also be given the opportunity of going 
behind the insurance company's sliicld, to enable him to test the strength 
of that sliicld and find out whether the insurance company has any weaiKin 
concealed behind it. This clearly gives to the third parly rights which the 
assured never had. There would perhaps be a sulhcient explanation for 
this if the operation of section i of the Act destroyed the third party’s 
rights against the assured in respect of the liability to him, or even if 
the additional remedy given by the section were alternative and not 


(m) 7 .C. to what aoiount of money. 

(»} In passing it may bi- remarked that there is a {icculiar rule of discoveiy in actions 
npon manne insurance policies M'hicli entitles the party M-eking it not only to a much 
fuller discovery than that usually ordercil, hut also to obtain discovery Irom jienons 
not parties to the actions. Sec HVsf of hnglanii Hank v. Canton Jnsutante Co. (1877), 
2 Ex. D. 472 ; China S.S. Co. v. Commercta! Atsurance Co (18S1), 8 B. 1). 14a ; 
Kaynor v. Ett$on (1865), 0 B. & S. 888 ; Cotdtchmidt v. Marryat (1809), 1 Camp. 539 ; 
Ckinm Tradtrt' intnrante Co. v. Royal Exchange Asiurance Corporation. [1898] 2 B. 
1S7 ; Boulton v. Honlder Brothan &■ Co., (1904] 1 K. B. 784 : London and Provineial 
Mattnt and Ganaral Insurane* Co., Ltd. v. Chambtrs ( 1900), 5 Com. Cas. 241. But this 
rule has never been allowod to be extended to actions on other classes of insurance policy. 
See China Tradert Imurantx Co. v. Royal Exchange Anurance Corporation, (1898} 2 
Q. B. 187. at p. 189 ; Daily Exprest (1908], Lid. v. Mounuun (19101, 32 T. L. K. 592. 

(a) Ch onderwritm. 
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cumulative [p). As has been suggested above, section i ought not to be inter- 
preted in this sense. It is apprehended, therefore, that the rights given by 
subsection (2) against the insurers will be held to be less extensive than those 
given by subsection (i) against the assured (or his trustee, etc.). Both 
subsections are governed by the words “ may reasonably be required,” and 
it is submitted that what may be reasonably required by a claimant from 
the insurers (or, etc.) is not necessarily the same as what may reasonably 
be required from the insurance company (9) . 

Thus whilst it is submitted that the assured (or his trustee, or, etc.), 
being in the position of trustee for the third party of the relevant information, 
could be comjjelled under subsection (i) to give such information as would 
be required by a solicitor from his own client for the purpose of advising 
that client, it is suggested that the company, being a potentially hostile 
party, could be required to give only such information as can be obtained 
by means of discovery in a high court action . 

In other words, so far as the insurers are concerned, the section merely 
gives the third party the power to obtain before commencing an action the 
information winch he could, apart from the section, obtain only during an 
action against the company. The action referred to is, of course, an action 
on the ptrlicy and on the rights acquired under section i. 

If this be so, and the principles relating to discovery lie applicable, it 

i.s submitted that not only would "reasonably require" be tested by the 
positive rules relating to discovery in an action, but also by the n^jative 
rules which give protection to the party against wdiom discovery is sought. 
This, of course, is subject to the qualification that the method of enforcement 
would be different . 

The positive rules of discovery in a High Court action may be briefly 
stated as follows : 

1. Discovery and all the niles thereof apply equally to : 

(i) Discovery of facts ; 

(ii) Discovery of documents. 

2. The general rule is that discovery can l)e obtained by one party 
to an action from his opponent therein for the purposes of obtaining 
any information which will disclose " anything which can fairly be 
said to be material to enable (the party seeking discovery) either to 
maintain his own case or to destroy the case of his ad\ersary " (r). 

3. The general rule is subject to the limitation that a party may not 
be compelled to disclose information in any’ of the following cases : 

(i) WTien to give it might tend to criminate the party from 

whom it is sought (s) ; 

(ii) When the information sought relates only to a question 

of law, or is otherwise irrelevant ; 


[p) See anU, p. 140. 

(9) It should also be noticed that the Road Traffic .\ct, 1934. which by section 13 
compels an Msured to give particulars of his insurance to a claiming third party, imposes 
no corresponding obligaUon upon repudiating insurers to diadose the grounds of 
repudiation. 

(r) Per Lord Eshkr, M.K., in Hennrssy v. (.Vo. a) (1888), 24 Q. B. D. 445. n.. 

at p. 447. See also Hooton v. Dolby, (1907] a K. B. 18. at p. ai ; Griebart v. Morris, 
(1920] 1 K, B. 659, at O64 ; AU.-Geti. v. Gaskili, (i88a), ao Ch. D. 519, 528, and see the 
Note* in the Annual Practice to Order XXXI and the cases therein cited. 

(i) Lamb V. Monster (i88j|, 10 Q. B. D, uo ; AUhusen v. Labonchere (1878), 3 
Q. B. D. 654 : Fisker v. Owen (1878). 8 Ch. D. 645. 

L.M.I. 


1 . 
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(iii) When the request for information is of an oppressive or 

" fishing “ nature (/) ; 

(iv) When the information sought relates to documents or 

other communications passing between the party and his 
professional legal advisers or other documents prepared 
by the party 6r his agents for the purposes of pending 
or contemplated litigation («) ; 

(v) W'hen the information sought solely relates to the names 
of witnesses who will be called or the evidence to be 
tendered at the trial and is otherwise immaterial (v). 

4. The general rule is subject to the further limitation that, whilst 
discovery will in general be granted up*jn the principles and subject 
to the limitations stated alxwe. discovery of facts is a matter not of 
right but of discretion (w). and the alxive rules and limitations are 
therefore applied in each case according to the discretion of the Court 
to whom application for discoveiy is made. 

It should be noted, however, that there mu^t l)e this distinction between 
application for discovery in an action and a claim for information under 
subsection (2) of section 2. As has been stated, discovery of facts is a 
matter of discretion ; but the subsection apparently confers a right. The 
distinction is. it is apprehended, only technical, since the subst'ction is 
govenrctl by the word " reasonable." What is reasonable is a question of 
fact in each case, to be decided finally by the Court w Inch adjudicates ujxrn 
that case (a). 

For the law and practice relating to disco\er\’, the reader is referretl 
to the standard practice Itooks. 

Two final points may be noticed. 

1. If, under subsection (i), the bankruj>t assureil (or, etc.) is trustee 
for the third party of all relevant d<K'Ujnents and information in his 
possession, the academic (jiiestion arises whether he is not under a cor- 
relative obligation to preserve such documents ami could Ih“ made to pay 
damages to a third party whose claim against the company had l>een 
defcaterl by the lack of a relevant document which he had destroyed (6). 

2. There is nothing in the Act to suggest that [>erforinancp of the 
duties under subsections (i) and (2) and ihos<? under sul)section (3) is 
conditional uj)on the predfer of an a<k-quate indemnity against the 
costs or expenses that compliance with them might necessarily etitail (c). 


(/) fV» Cozi s> n^ROV. .M K , in litadon v Caf>iial .Si mtuii/z, l.tii lO/iz). Itmr., 
17th Fefiruarv. iitisl I razcr on I-il>el. 0th hdn , p 419 

(u) ProcUr v. StniUi (i88<>). 55 L. J. B. 5^7 ; Hr Sttachan, [1895] t Ch 43U ; 
U'm>Ury v Sirrth I.jnJ.tn HjiI Cm (i{tOi>). I, It ^ I I* 'mj 

Hfnbou V l-ou 'i.ssoi. t'li I> ot . .Marttvliv ( ih.SO). H I’ 

154. Rideu'uv V e- .Sow I iH«x>i. O I 1 . K Z7S . 1 1 iimphnt f &• Co v 'I aviot IJrui; 

Co (1888). t'li li 

(u) He^on v. Ooldney. [igio] i K. B. 754, at p. 75 » 

(a) See v IrcfSanJ (iS8zt), 4 Ajip (ax 40*1 . Hi(k v WavmewW and 

Rnd. 'iSoj A C It : Paris v (.apprr iiHiu'i, 4 t & •' M4 . Hurlon v (triffillis (1.843). 

II M * W 817 

\b) The question is academic in no lar as it would only arise in cases where the 
hanJempt or company in hquulatiun subsequently recovered [irospmty- -the damages 
would ^ the costa and expcnifes wasted. 

(<| Cf the obligalions imposeil by Statute (tbc t'oinpaiiicH ,\tt, 10481, ujwm com- 
p«iues to (umish information, documents, etc., to members and oUicra under which, 
in Certain case*, the comfiany is expressly entitled to mnitr a cliarge for the infor- 
fflation. etc., supplied. 
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III. — Section 3 

Settlement between insurers and insured persons. 

“ 3. Where the insured has become bankrupt or where, in the case of 
" the insured being a company, a winding-up order has been made or a 
resolution for a voluntary winding-up has been passed, with respect to 
" the company, no agreement made between the insurer and the insured 
" after liability has been incurred to a third party and after the commence- 
“ merit of the bankruptcy or winding up, as the case may be, nor iny waiver, 
“ assignment, or other disposition made by, or payment made to the insured 
“ after the commencement aforesaid shall be effective to defeat or affect 
“ the rights transferred to the third party under this Act, but those rights 
" .shall be the same as if no such agreement, waiver, a.ssignment, disposition 
" or payment had been made.” 

1. ” Where the insured has become bankrupt or where , tn the case of the insured 
being a company, a winding-up order has been made or a resolution for a 
voluntary winding-up has been passed." . . . — It should be noted that this 
section docs not apply, as docs section i, subsection (i), to the ca.se of the 
insured making a composition or arrangement with hi.s creditors or in the 
case of a company suffering tlie appointment of or possession being taken 
by a receiver on behalf of debenture holders. 

2. ” After the commencement of the bankruptcy or winding-up." — This 
means after an available act of bankruptcy has been committed, or, in the 
ca.se of winding-up, after the passing of the resolution or the presentation of 
a petition, as tlic case may be. 

3. ” So agreement made between the insurer and the insured after liability 
has been incurred, nor any waiver, assignment, or other disposition made by. 
or payment made to the insured after the commencement aforesaid shall be 
effective to defeat or affect the rights transferred to the third party under this 
. 4 ct, but those rights shall be the same as if no such agreement, waiver, assignment . 
disposition, or payment had been made ." — These words seem to make it clear 
that, upon the transfer to the third part}' of the assured’s rights under 
section i, subsection (i) of thi- .\ct, the doctrine of relation back does not 
appl}' so as to make the third party’s rights date back to the commencement 
of the bankruptcy (or, etc.). 

riiis, it is submitted, follows liccau.se if the doctrine of relation back 
did apply to the third part}''s rights (and there is nothing in this .\ct to 
.suggest that it should (d)}. there would be no question of their being defeateti 
or in any way affected by any arrangement Ix'tween the assurc“d and tlie 
company. The doctrines of relation back and of protected transactions 
arc purely special statutory rules created by the Bankruptcy .\ct. iqiq (c), 
applicable .solely to the riglits of the trustee iu bankruplc}' (/), and would 
have no Ix'aring upon the {xisition and rights of the third party. Any 
such release or agreement as is contemplated by section 3 would, therefore, 
Ix! wholly void as being a transaction behind the back of the third party 
and a dealing by the assured with rights (i.e. the rights under his {x)licv 
which he no longer had. 

It .should be noted that the section is only effective to nullify agree- 
ments (etc.) made Ixjth after the liability has been incurred and after the 
first available act of bankruptcy, or after the resolution or petition for 
winding-up as the case may be. Thus it is still possible for a company, 

(rf) Save that " becomiag bankrupt" (or. etc.), in section 1, subsection (1) begs the 
question of the date thereof (see anfe, p. 124). 

(e) I Halsbury's Statutes 600. 

(/) And the creditors of the bankrupt and persons dealing with him. 
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by settling with the assured before he has committed an available act of 
bankruptcy (or, etc.), to defeat the rights which the third party acquires. 
For example, if the third party had obtained judgment for £1,000 against 
the assured in respect of the liability, the company could, by agreement 
with the assured, settle with hiqt. for £500, and, provided the settlement 
was made before a bankruptcy fiotice had been presented by the third 
party in respect of the jud^ent (g), or before a sale under an execution 
in respect thereof (g) had been effected, the third party would get nothing 
under the Act. This result could generally be prevented by the immediate 
presentation of a bankruptcy notice upon judgment being obtainefl (g). 
But there is no way in which such a settlement could be prevented if made 
before a petition on the judgment was presented by the third party against 
the assured (A) (and. of course, before any other available act of bankniptcy 
had been committed), and if a company, anticipating an unfavourable result 
in an action against its assured, managed by some means to persuade him 
to settle his claim under the policy, such a settlement would still be effective 
to defeat the rights of the third party. This, of course, cannot be done so 
as to defeat claims to which the Road Traffic .\ct, 1934, applies (»). 

IV. — Section 4 

Application of the Third Parties Act to Scotland 

'* In the application of this .\ct to Scotland — 

" (a) the expression ' company ’ includes a limited partnership, 

“ (b) any reference to an order under section one hundred and thirty of 
■' the Bankruptcy Act, 1914, for the administration of the c.state of a 
■■ deceased debtor according to the law of bankruptcy, shall be deemed to 
'■ include a reference to an award of sequestration of the estate of a deceased 
“ debtor, and a reference to an appointment of a judicial factor, under 
■' section one hundred and sixty-threc of the Bankruptcy (Scotland) Act, 
“ iqij, on the insolvent estate of a decea.sed person.” 


PART 3,~RIGHTS OF ACTION AND PROCEDURE UNDER 

THE ACT 

It has already been suggested that the rights given by the Third Parties 
.Vet imply cumulative and not alternative remedies (7). It remains to be 
considered how far the remedies which these rights give may be exercised 
concurrently. It is submitted that in any case where a jxrrson has become 
bankrupt (or. etc.), and either before or after that event, commits against a 
third party some wrong in respect of the liability for which he is insured, 
such third party has in law all or some of the following remedies : 

1. A right of action against the assured alone. 

2. A right of action against the insurance company or underwriters 
(subject to the effect of any arbitration clause in the policy) (A). 

3. A right of action against both the assured and the company at 
the same time (subject to the effect of any arbitration clause in the 
policy) (A). 

4. The right to take advantage of an arbitration clause in the 
policy. 

The above remedies are considered in turn. 

{g) Bankruptcy Act, 1914, s. i. (h) Or before a sale under execution. 

(») Per/, chapter V. (» Mn/«, p. 134. 

\k) As to the effect of arbitration clause, see post, p. 154. There is some smaU 
doubt as to whether the third party is bound by the arbitration clause to the like extent 
as the assured. See post, chapter Vllf, " Arbitration Clause." 
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1 . Action against assured alone. — As to the first remedy, no explana- 
tion is necessary and it can only be repeated that this remedy must exist 
unless the effect of the Third Parties Act is, in the circumstances in which 
it comes into operation, to extinguish the rights of the third party against 
the assured (1). 

2. Action against company only.— As to the second remedy suggested 
more doubt must be expressed. The ability to pursue it in any given case 
would depend upon the particular circumstances of that case. In the first 
place the question would arise as to whether the company had repudiated 
the policy (m). If they had not repudiated their liability on the policy to 
pay whatever sum might be due to the assured (i.e. admitting that the 
policy was binding and covered whatever liability had been incurred to 
the third party, but not admitting that any such liability had been incurred 
by the assured, or not admitting the amount thereof), it is at least doubtful 
whether there would be any cause of action against them. ‘ This would 
depend upon the particular terms of the policy. In the second place the 
effect of the arbitration clause in the policy would have to be considered. 
If this was in the .Scott v. Avery form, making arbitration a condition 
precedent to the company’s liability on the policy, it is extremely doubtful 
whether any action by the third party would lie even where the company 
had not repudiated the policy («). Where the company had repudiated 
liability on the policy (in the sense defined above) the question (which is 
discussed elsewhere) ( 0 ) would arise as to whether the repudiation avoided 
the arbitration clause or whether, in spite of it, that clause remained 
effective. Again, if the policy provides that the company will indemnify 
the assured in respect of liability incurred by him, the remedy would be 
available ; but if the policy provided that judgment against the assured in 
respect of any liability insured against was a condition precedent to any 
obligation on the part of the company to implement the indemnity, it 
would not. 

In view of the apparent conflict between the decisions (p) of the Court of 
Apjreal as to the construction and effect of the ordinary indemnity clause 
in a motor insurance policy, and in view of the other difficulties suggested 
above, in most cases third parties desiring to obtain immediate enforcement 
of their rights against insurance companies under the .\ct mil be advised 
to consider very carefully whether they can take any action against the 
insurance company without either first obtaining judgment against the 
assured or joining him as defendant in the action against the company. 
Since the Act was passed, no case has in fact been brought against the com- 
pany alone. 

3. Action against company and against assured joined. — The 

third remedy would be by bringing an action against the assured and against 
the company, claiming against the assured damages for the liability incurred 
by him and claiming against the company the benefits of the indemnity 
which the policy provides. The first danger in this course would appear 
to be that if it were held that the company’s obligation under the policy 
did not arise until after judgment had been obtained against the assured (<^), 


(/) Seeanl;, p. 134. 

(m) As to repudiation and the difierent classes and effects thereof, see pos/, p. 664. 
(«) If the dicta of Grber, L.J., in Jsraetson v. Dawson, [i933l 1 K- B. 301 are to be 
taken as of general application it would not. See post, p. 155. 

(0) Post, chapters VIII and IX. 

{p) See an/e, chapter II, p. 71, and see Israelson v. Dawson (supra), per Greer, L.J, 
(?) C/. last section and Monk v. Warbey, [1935] 1. K. B. 75. 
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it would presumably follow that the action against the company was 
premature. Tliis difficulty, however, might be avoided by claiming a 
declaration against the company. In addition some, if not most, of the 
other obstacles in the way of taldng action against the insurers alone might 
be present, as, for instance, an ait»itration clause. 

The right to join two defendants in the same action is governed by 
Order i6. Rule 4, which states ; 

“ All persons may be joined as defendants against whom the right to 
" any relief is alleged to exist whether jointly, severally or in the alternative. 
“ Any judgment may be given against such one or more of the defendants 
“ as may be found to be liable, according to their respective liabilities, 
" witliout any amendment.” 

The rule is subject to the important qualifications that where the cause 
of action against each defendant is not the same, the rebef claimed against 
them must arise out of circumstances involving common questions of law 
and of fact (r). and that it is discretionary in the Court to strike out any 
action which has l^een joined with another in circumstances where a joint 
trial would be embarrassing or inconvenient (s). The question arises as to 
how these qualifications would affect an action in which the third party 
had joined the assured and the insurers. Clearly.,the cau.ses of action against 
them are not the same. The as.sured is sued in respect of his liability in 
tort (or otherwise) to the third party, w'hereas the insurers are sued in 
respect of their liability to indemnify the assured under his policy. Hut 
the liability of the insurers to the third party is not established until the 
liability to him of the assured is proved. Thus in a separate action against 
the insurers they would in some cases be able to raise tlie defence that there 
was no cause of action against them until the condition precedent to the 
liability had been proved, and in all cases they could not be made to pay the 
third party (unless they admitted both the assured’s liability to him and 
the amount thereof) until the third party had established that he was 
entitled to a certain sum by way of damages against the assured. 

There would thus generally 1^ a common question of law and fact. 

It is submitted that the position would 1^ held to be governed by the 
rules relating to third party prexedure (/). By means of this procedure a 
defendant who claims that if he is liable some other person must indemnify 
him may in certain circumstances bring in such other jxjrson as a third 
party to the action. Thus an insured }x:rson who is sued in respect of 
liabilit}' to another may, in certain circumstances, bring in as a third party 
the insurance company which has agreed to indemnify him against such 
liability. Third party procedure is, like the rule last referred to, governed 
by the discretion of the Court (m). 

The limited application of the old rule that, in an action against a 
motorist, a jury should not be informed that the defendant is insured 
should be borne in mind in this form of action (e). 


(r) Sec Bailey v. Cur:on of Kedlesloit [Marchtonesi), [1032] 2 K. B. 392 ; Norwood v. 
Statesman Publishing Co. (1929), 98 L, J. K. B. 450 ; Payne v. British Time Recorder Co.. 
Ltd and Curtis Ltd., (1921I 2 K. B. i. 

(j) Order 16, niks 1 1, 12, and see notes thereto in the current .‘\nnual Practice. 

(() These rules are contained in Order i6a (R.S.C.), which see, and see notes thereto 
in the current Annua) Practice. 

(«) Sec Swansea Shipping Co. v, Duncan (187O), i y. B. L>. 644 ; Carshore v. North 
Eastern Rail. Co. (i88j), 29 Ch. D. 344, and see notes to the rule in the current Yearly 
Practice. 

(v) As to this rule, which lias little application to the class of case which will be 
brought under the Third Parties Act of 1930, see chapter X, post, p. 749. 
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The question of third party procedure by an assured against his insurance 
company will be considered again in another chapter {a). But it is submitted 
that whatever may be the present rule in regard to it, and whether the 
principles of that rule would or would not be held to govern the question 
of joining assured and insurers as defendants in an action by a third party 
claiming rights under the Third Parties Act, there are other considerations 
which might well be held to prevent any such joinder. Only the chief of 
these need be mentioned. It is that although there is the common question! 
of the liability of the assured to the third party, the other questions between/ 
the third party and the insurance company would be of an entirely different^ 
nature. They would be complicated questions of insurance law and 
questions of fact having no relation whatever to the issues between the 
third party and the assured. In these circumstances it is suggested that 
the trial of the two actions together would be both embarrassing and in- 
convenient. In the result, therefore, it must be concluded that a third 
party, although he might in certain cases be entitled in law to take immediate’ 
action against the insurance company, would not in practice and as a rule 
be able to do so unless he had first established and quantified the assured’s 
liability to him. This he may do by obtaining judgment against the assured 
in respect of sucli liability or by a valid agreement made with him or his 
agent [b). 

Although if the above conclusion be correct it would appear that a 
duplication of proceedings is necessary, it must be remembered that by the 
extraordinary rights which .section 2 of the .Act confers upon him (in the 
events therein specified), a person injured in a motor accident has now 
considerably more opportunity than he had formerly of deciding whether 
it is worth his while to take proceedings against a defendant who has become 
bankrupt (or, etc.). On the other hand, such a plaintiff may not know 
until after he has committed himself to proceedings against an insured 
defendant (or indeed until long after he has incurred all the expenses thereof) 
whether such defendant's insurance company w’ill dispute liability on the 
jK)licy ; and when he docs learn that the company dispute liability he may 
l)e obliged to throw good money after bad in an attempt to decide that 
dispute in his favour. 

These defects have, to some extent, been cured by the Road Traffic Act, 
1934, in the limited class of case to which that Act applies. 

4. Action against the company after judgment against or settle- 
ment with the assured.- — It now becomes necessary to consider the 
position w'here the third party has first recovered judgment against the 
assured and then proceeds to enforce his rights against the insurance com- 
pany. In such an action the issues would be as follows (c) : 

I Is the assured liable to the third party, and if so, to what amount ? 

2. Are the company liable under the policy to the third party, and 
if so. to what amounf ? 


(fi) Post, chapter IX, p. 08i . On the other hanil, quite apart from this special rule, 
third party procedure would in most cases not applj- where the policy contained a clause 
making arbitration a condition precedent to a right of action thereon. So held in 
Jones v. Birch Brothers, Ltd., [1933] 2 K. B. 597. reviewing previous authorities. 

(fc) As to agreements settling third party claims, see post, chapter X. “ Settle- 
ment." 

(c) As to the burden of proof, this would rest on the tliird party as far as concerns 
the existence of the policy, the insolvency, and the judgment or settlement — and on 
the insurers as to the validity of the policy, of the judgment or settlement, amount of 
liability, etc. 
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Of these in turn : 

1. The question here is, in most cases (rf), not whether the assured 
was originally liable to the third party, or the amount of such liability, 
but whether the assured is psesently liable to the third party and the 
amount of such present liability (d). The existence and amount of the 
present liability is determined by the judgment against the assured — and 
it would not in general be open to the company to dispute the correctness 
or validity of that decision. This, it is submitted, is so because there 
would be no question here of res inter alios — the third party would not 
allege that the company were bound by the judgment against the 
assured, but that the assured was bound by that judgment. This 
the company could, with one exception, only dispute in cases where the 
assured himself could dispute it. It should, however, be observed that 
in Freshwater's Case [e) it was thought desirable to plead on behalf of 
the plaintiff third party that the company had defended the action 
brought by him against the assured (/). Nevertheless, it is submitted 
that in all cases save three the company could not dispute that the 
assured’s liability to the third party was conclusively determined by 
the judgment obtained in the action against him. 

The exceptions mentioned are ; 

(a) when the judgment was obtained by fraud, and where the 

judgment, having been obtained in default, could be set 

aside by the assured himself [g) ; 

(b) where the judgment was obtained by collusion between the 

assured and the third party (A) ; 

(c) where the assured in allowing judgment to go by default acted 

unreasonably or in breach of his policy {/). 

In the first two of these cases the company would not be precluded 
from attacking the validity of the judgment by the fact that they had 
conducted or controlled the conduct of the defence in the action against 
the assured. The fact might, however, make it much more difficult 
for the company to establish the facts upon which the judgment could 
be regarded as invalid or set aside. 

2. As to the second issue, it must be clearly borne in mind that, 
apart from the question whether the company are liable on the policy at 
all IJ), it does not necessarily follow that the fact and the amount of the 
assured's liability determine the liability of the company to the third 
party or the amount thereof. This can perhaps best be illustrated 
by an imaginary example ; 

( 0 ) Under the usual motor policy which insures him against all sums which ho 
shall become " legally liable to pay." sec pos/, chapters VIII and IX. Sec fully, pos/, 
chapter IX, “ Repudiation." 

(») Supra. See R.S.C., O. ay, r. 15. 

(/) also Jenkins v. Deane (1033), 103 L. J. K. B. 250, an action by an assignee 
third party in which the insurers agreed that the judgment and evidence in the action 
against the assured should stand. 

(g) It seems donbtful how far the company could avail themselves of any right of 
the assured to obtain a new trial. If they had taken no part in the action they could 
not themselves apply for a new trial : but it would be the assured 's duty on good grounds 
to do so. On the other hand, the only way of attacking a judgment obtained ^ fraud 
being by action against the successful party (see [1930] A. C. 298), the company would 
be In some difficul^. But they could clearly dispute the judgment on this ground. 

(A) As to collusion, see further, post, chapter X. 

(1) They will not be liable at all if the policy is voidable, etc. See p. 131, ante. 

(/} The company will not be liable at all if the policy is voidable, etc. See p. 131, 
ante. 
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The third party brings an action against the assured : the com- 
pany repudiate liability on the policy and refuse to take any part 
in the defence of the action ; the assured thereupon allows ju^ment 
to go against him by default. 

In an action by the third party against the company it is estab- 
lished that the repudiation by the company was not justified and 
that the policy remained binding on them. 

In such circumstances, it is submitted, the company’s liability under the 
policy would not necessarily be the amount of the default judgment and the 
costs thereof. 

The rights and duties of an assured in cases where the company have 
repudiated the policy or their liability thereunder, and the duty of the assured 
to minimise the loss are explained more generally and more fully when 
considering the assured’s rights and obligations under a motor policy in a 
later chapter {k). The reader is referred to that chapter, with the reminder 
that the position and duties of the assured there stated would affect a third 
party claiming under this Act as much as the assured himself (/). And this 
would apply in cases where the assured’s misconduct or breach of duty 
occurs afier his rights under his policy are vested in the third party (m). 

In cases where the company do not repudiate liability but allow the 
assured to look after his own defence, the position would seem to be the same. 

The position must now be considered where the third party has obtained 
judgment against the assured, but has by agreement with him settled the 
existence and extent of his liability. In this case the two issues (n) would be 
precisely the same. As to the first, the company could not dispute the 
validity of the agreement unless it was either : 

(a) Obtained by fraud, under influence or by some other means 
which would entitle the assured to repudiate it (0 ) ; 

(bl A collusive agreement {p) ; or 

(c) Unreasonable or in breach of the policy (7). 

And if the agreement could not be attacked in either of such ways it would 
in most cases conclusively determine the liability of the assured to the third 
party (A). 

In this case the determination of the second issue would, it is submitted, 
be governed by the same considerations as those applicable in regard to a 
judgment obtained by default. In this connection (r), although it will be 
dealt with more fully later (s), section 38 of the Road Traffic Act, 1930 (f), 
must be referred to. The effect of that section in the circumstances now 
being considered is that allowing judgment to go by default or making an 
agreement compromising a claim by a third party in respect of death or 

(ft) Chapter IX, '' Repudiation. ’’ 

(/) Since the third party merely stands in the shoes of the assured and is subject 
to sdl the rights and remedies available against the assured, who by his unreasonable 
or wrongful conduct might deprive both himself and the assured of any right to 
indemnity. 

(m) See an/e, pp. 131 sej. 

(n) l.e. (1) existence and extent of liabilityot assured to third party; (2) existence 
and extent of liability of insurers to third party. See ante, p. 152. 

(o) See ante, chapter I, p. 4. 

(p) As to such a collusive agreement, see post, chapter X. 

(q) See post, chapter X. ‘ Repudiation.' 

(r) It must always be remembered that as a rule there will never be proceedings 
under this Act by a third party to whose claim s. 38 applies. 

(s) Post, chapter IV, p. 219. 

(!) 23 Halsbury's Statutes O07. 
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bodily injuries would not release the company, in so far as it constituted a 
breach of an express clause in the policy, from their liability in respect of 
such claim under the policy. 

It should be noted that an agreement such as that contemplated might 
be made by the assured either bef^kre an action against him had been com- 
menced by the third party or after the commencement of such action and 
in compromise thereof, and either before or after the event (such as bank- 
ruptcy) which produces the transfer of the assured’s rights to the third 
party. The same considerations would, it is thought, be relevant to such 
an agreement whenever made (m). 

Lastly, there is tlie position where the judgment obtained by the third 
party was obtained by consent. 

The same remarks apply to such a case as those referring to judgment 
obtained by default (a) or to an agreement (b) between the third party and 
the assured in settlement of the third party’s claim. 

5. Arbitration against the company. — It seems clear from the de- 
cision in Freshwater v. Western Australian Assurance Vo., Ltd. (c), that not 
only is a third party who has acquired rights under the .‘\ct against an 
insurance companj' able to enforce those rights by arbitration, but that in 
most cases he must do so. In Freshwater's Case the terms of the arbitration 
clause were very wide, requiring arbitration as a condition precedent to 
any action on the policy by the assured or any claimant against the insurers. 
However, this form of arbitration clause is the one normally contained in 
a motor insurance policy, and the third party claiming under the Third 
Parties Act, 1930, will normally be bound by it, e.vcept whore the repudiation 
of liability by the insurance company amounts to a repudiation of the whole 
contract of insurance ab initio, including the arbitration clause id). 

In Dennehy v. Bellamy (e), it was argued that tlie agreement to arbitrate 
was a personal covenant which did not pass under the Ihird Parties Act, 
but the Court of Appeal held that though under section 3 (4) of the .Arbitra- 
tion Act, 1934, fh*-’ judge had a discretion to eliminate from a contract a 
promise that had been made with reference to a condition precedent if), and 
to treat it as if it were a riiere arbitration clause, yet if the judge had exercised 
that discretion against the plaintiff, the Court of .Apjx'al would not interfere, 
unless injustice to the plaintiff had been done thereb}’. 

In Smith v. Pearl Assurance Co., Ltd. (g), the third party, a poor person, 
sought to evade the effect of an arbitration clause contained in the i>olicy 
from which the right to recover against the insurers aro.st*. and which right 
to recover became vested in the third party by virtue of the Third Parties 
Act. By the reference of the proceedings to arbitration, the third party 
was debarred from the benefit of the Pfxrr Persons rules. It was held that 
he was not entitled to proceed with his action, for the di.sability of the plain- 
tiff, whose only title arose through the original assured, now bankrupt, 
could not affect the contractual right of the company to claim arbitration 
under the policy. 

(u) Sed quaere as to the position after the assured's rights under his policy have been 
vested in the third party. 

(a) See ante, p. 132. 

(b) Ante, p. 133. 

W [1933I ‘ K- B- 5>5- 

(d) See on this point chapters VIII, post, p. Oi 1. 

(e) [1938] 2 All E. R. 262. 

(/) I.e. to remove the Scott v. Avery part of the arbitration clause. 

(i’l i«939] I All E. R. 95. 
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PART 4.— OTHER PROCEEDINGS BY THIRD PARTIES 
AGAINST INSURERS 

1. Garnishee proceedings against insurers. — The cases of Re 
Harrington Motor Co., Ex parte Chaplin (h) and Hood's Trustees v. Southern 
Union General Insurance Co. of Australasia (h), which were litigated before 
the passing of the Third Parties Act. have already been noted («). Since 
the Act several cases have arisen where third parties had recovered judg- 
ment against the assured in respect of damage sustained by them in motor 
accidents, but could not take any proceedings under the Act against the 
insurance company, none of the events specified in section r of the Act 
having occurred {f). 

In these cases advantage was sought to be taken of what is known as 
garnishee proceedings. Garnishee procedure is a statutory remedy whereby 
any person who has obtained a judgment for the payment of money may 
at once apply to the Court for an order that all debts accruing or owing by 
a third person (called the garnishee) to the person against whom the appli- 
cant has obtained judgment shall be attached to answer the judgment 
obtained by the applicant. The procedure provides for an order nisi 
being made, whereupon the garnishee has the opportunity of disputing the 
contention that he owes any clebt to the person liable on the judgment. If 
he does not dispute it, or disputes it unsuccessfully, an order absolute is 
made, whereof the effect is that the applicant can immediately and by the 
summary process of e.xecution enforce payment of the debt direct to him [k). 
Garnishee proceedings, however, arc only applicable where the relation of 
debtor and creditor e.\ists between the garnishee and the person against 
whom judgment has been obtained. 

In Adams v. London General Insurance Co. (/) A was injured by a car 
driven by B, who had an insurance policy covering the consequences of 
such an accident with the insurance company. A recovered judgment in 
respect of her injuries against B for £494 los. 8d. (including costs). She 
then applied for and obtained a garnishee order nisi and an issue was directed 
to be tried between her and the insurance company, the garnishees. The 
company did not dispute that, if they owed B anything, they owed him a 
debt of £494 los. 8d., but contended that they were not liable to B in any 
sum as he had obtained the policy by false representations. The issue was 
tried by Swift, J., who decided that the insurance company had failed to 
make out the defence of misrepresentation and gave judgment to A for the 
amount claimed. 

In Israelson v. Dawson (»w) Israelson recovered judgment in respect of 
damages sustained in a motor accident against Dawson, who was insured 
with the Port of Manchester Insurance Company. Dawson's policy with 
that company provided that the comjiany would “ indemnify the assured as 
regards all sums which the assured . . . shall become legally liable to pay in 
respect of accidental bodily injury to any person or damage to property. ...” 

Israelson obtained a garnishee order nts» against the company and it was 
subsequently ordered by Charles, J., that an issue should be tried between 
him and the garnishee company, Charles, J., considered that he was (*) 

(*) [1928] Ch. 105, and [1928J Ch. 793. 

(t) Ante, pp. 115 tt seq. 

ij) No bankruptcy, liquidation or, etc. 

(k) See R.S.C., O. 45, r. i el seq., and see the notes thereunder in the current .\nnual 
I'ractice. 

{!) {1932)- 42 LI. L. R. 56. 


(in) [1933] I K. B. 301. 



156 Chapter III — Insolvency and Rights of Third Parties 

bound by the decision of Swift, J., in Adams v. London General Insurance 
Co. («) to make the order. 

Upon appeal to the Court of Appeal (o) Scrutton and Greer, L.JJ., 
held that there was, under the terms of Dawson's policy, no debt owing by 
the company to him which could be attached in garnishee proceedings. 

It appears to have been agreed that Adams’ Case had nothing to do 
with the point because, in the words of Greer, L.J., 

" Very clearly that case is not an authority because in that case there was 
" no dispute as to whether there was not a debt, and there being no such 
" dispute, of course the order was made " {/>). 

In France v. Piddington {Co-operative Insurance Society Garnishees) (q) 
precisely the same point arose as in Israelson v. Dawson (r), and the same 
Court decided that there was no " debt " owing by the insurance company 
to its assured in respect of the liability incurred by him to the applicant. 

Greer, L.J., said ; 

" It is clear that the liability of the garnishee to the assured is not a 
" liability for a debt but a liability for damages.” 

In Loftus V. Port of Manchester Insurance Co. (s) exactly the same point 
again came before Charles, J., upon the trial of an issue as to whether there 
was a debt owing by the company to its assured against w’hom judgment 
had been obtained by the plaintiff in respect of liability covered by the 
policy. 

No reference appears to have been made to the decisions of the Court 
of Appeal quoted above, and Ch.arles, J., appears to have decided that 
there was no debt by reason of the fact that the assured had lost his rights 
under the policy by neglecting to observe a clause therein which pro\ ided 
that any claim must be made within twelve months. 

Upon whatever basis this last case may have been decided it seems hard 
to reconcile the two decisions noted of the Court of Appeal with the decisions 
on the one hand of that Court in Hood's Trustees v. Southern Union General 
Insurance Co. of Australasia (/) (and in those other cases which have deter- 
mined the nature of a contract to indemnify («<) the assured "against all 
sums which he may become legally liable to pay,” etc.), and on the other 
with such cases as Johnson v. Diamond {v) and O'Driscoll v. Manchester 
Insurance Committee (a). 

In Johnson v. Diamond the facts were that Diamond had agreed with X 
that he would pay Johnson all sums which X might become liable to pay 
Johnson in respect of costs in an action brought by X against Johnson. 
The obligation was secured by a bond providing that if Diamond failed to 
perform his agreement he should forfeit the sum of £zoo by way of penalty. 
By reason of the provisions of the Statute 8 & 9 William 3, c. ii, the 
provision for payment of a penalty was void and the only right which 
Diamond’s breach of his obligation gave to X was the right to sue on the 
bond for a sum of unliquidated damages to be assessed by a jury. It was 
held that the obligation corresponding to this right was not a " debt ” which 
could be attached by garnishee proceedings. But Baron Parke in the 
course of his judgment made it clear that if the bond had been conditioned 
for the payment of a sum certain, or a sum capable of being ascertained 

(») Supra. (o) [1933) I K. B. 301. 

Ip] In the case cited as reported (1932), 43 LI. L. R., at p. 403. 

(9) (1932). 43 Lt- L- R- 491. (r) Supra. 

(*) (1933). 45 LI. L. R. 252. (0 [1928] Ch. 793; and see ante, pp. 115 elseq. 

(n) Sm auU, pp. 71 el seq. (v) (1835), ii F.xch. 431. 

(a) 11915] 3 K. B. 499. 
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without the intervention of a jury, the debt would be one which could be 
garnisheed. 

The contract between Diamond and X was one which only obliged 
Diamond to pay, not X, but Johnson. A motor policy obliges the company 
to pay the assured, and according to the view of it taJcen in Chaplin's C2ise 
the assured has a right to demand payment to him. If Baron Parke’s 
view was correct, it would therefore have seemed that a contract to indemnify 
against liability incurred to another would, when the amount of such 
liability became ascertained, be a " debt " provided that the nature of the 
contract was as considered in Chaplin's Case. 

The observations of Greer, L. J., in Isradson v. Dawson (b) and in France 
V. Piddington {Co-operative Insurance Society Garnishees) (c), to the effect that 
under a motor insurance policy covering third party liability the obligation 
of the company is to indemnify the insured against such payment as he may 
have to make, which obligation they can discharge by payment direct to 
the third party to whom the assured is liable (and the breach whereof would 
give the assured only a right to claim nominal damages), must, it is sub- 
mitted, be taken to have been made with reference to the particular piolicies 
under consideration in those cases. Those policies each contained arbitra- 
tion clauses which not only made an arbitration a condition precedent to 
any right of action against the company, but provided that any claim by the 
assured under the policy should be referred to arbitration. Moreover, as 
appears from the report of France v. Piddington {Co-operative Insurance Society 
Garnishees) (c) there was in both cases someque.stion of the insurance company's 
disputing liability to the assured, in which circumstance, of course, the 
company’s liability would not be a “ debt ” until the amount thereof had 
been determined in the arbitration. On the other hand, in Adams v. London 
General Insurance Co. {d) the question was whether the policy was not void 
ah initio (c), and there was no dispute that if it was not, a debt of the amount 
claimed was owing to the assured. Moreover, in that case there does not 
appear to have l)een any point as to the terms of the policy. The result is, 
it is submitted, that in some cases a third party who has obtained judgment 
against the asssured can garnishee the sum due to him under his policy, 
whilst in others he cannot. Each case must depend upon the facts and 
the terms of the jxjlicy. 

It is also submitted that the decisions referred to (/) must not yet be 
taken as of general application, or as in any way detracting from the 
proposition laid down by the Court of Appeal in Ke Harrington Motor Co., 
Ex parte Chaplin {g) and in the earlier Re Law Guarantee Trust and Accident 
Society, Ltd., Liverpool Mortgage Insurance Co.'s Case {h) — namely, that, 
in the words of Buckley, L.J., in the former (»), approved by Atkin, L.J., 
in the latter case {j) : 

" The piarty to be indemnified can call upon the party bound to indemnify 
" him specific^y to pierform his obligations, and to pay him the full amount 
" which the third party is entitled to receive.” 

It should also be noted that the above proposition was specifically 
applied by Atkin, L.J., in Re Harrington Motor Co., Ex parte Chaplin {k) to 
a motor policy in which the company’s obligation to pay an indemnity was 

(6) [« 933 ] J K- B. 301 - W (i 932 ). 43 LI. L. R. 491. 

( d ) (193a), 4* LI. L. R. 56. 

(e) As to the meaning of this, see ante, p. 137. and post, chapter IX, ” Repudiation.” 

(/) Isratlson's, France's, Loftus' Cases, all supra. 

(g) [1928] Ch. 105. (fc) [1914] a Ch. 617. 

(i) Ibid., at p. 633. (}) [19*8] Ch. 105, at p. 119. 

(A) [1938] Ch. 103. 
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expressed in terms almost identical to those of the policies in the garnishee 
cases {/), although it does not appear from the report in Chaplin's Case 
whether the policy in that ceise contained a similar arbitration clause, and, if 
so, whether its effect upon the nature of the company's liability was con- 
sidered. *• 

2. Assignment by assured to third party. — One more method by 
which a third party may acquire rights against an insurance company 
in respect of a liability arising out of a motor accident may be mentioned 
This method is one which has always been possible, and has no doubt been 
adopted in many cases where the insured person against whom a third party 
had recovered judgment desired to avoid the con.sequenccs of being unable 
to satisfy the same (m). 

Thus in Jenkins v. Deane («) the third party had recovered judgment in 
respect of damages sustained in a motor accident against an insured firm. 
The meml)ers of the firm had not yet become bankrupt, and the third party 
had (as yet) no rights against the insurers under the Third Parties Act (0). 
The third party made an agreement wdth the assured against whom he had 
obtained judgment, whereby the assured assigned to him all his rights under 
his policy .against the insurers. The third party thereujxui sued the insurers 
for the amount of the indemnity due from them to their assured and in the 
result succeeded in recovering this sum. The same transaction took place 
in Barrett v. London General Insurance Co.. Ltd. (/>) In Jenkins v. Deane 
it was agreed that the judgment and evidence in the third party’s action 
against the assured should be treated as binding on the insurers (q). It may 
be assumed, however, that where the third party takes an assignment in this 
fa.shion, he will be subject to all defences available against the assured in 
exactly the same way as when he claims under the Third Parties .Act, 1930 (0). 

(/) Israelson's, France's, Loffus' Cases, all supra. 

(m) It is often thought by insurers and others that an tndemnilv, or the benefit of 
an indemnity, is in its nature incapable of assignment. This may be so. but as has been 
pointed out previously, what is assigned is not the indemnity or the right thereto, but 
the ripe fruits thereof. When the liability against which the indemnity is given is 
incurred, the indemnity is superseded by the right to claim a sum of money. The right 
to claim a sum of money can (with a few special exceptions such as, r g., Crown pensions) 
always be freely assigned, unless there is some clause in the contract to prevent it, 
which, in motor policies, there sometimes is [sec post, chapter IX. " Kight to payment ” 
and '■ .Vssignment ”) . 

(") ('93.P. ‘03 I- J I' B. 250. 

(0) The Third Parties (Rights against Insurers) .V t. 11130 (2 t Halstiury 's Statutes 1 .>), 

ip) rm 35 ] • b. B. 23S, and in Tavlor v. /fag/r Star ar.d liritish Dominion.', tnsuiance 
Co. (1040), 07 LI. L. K. 136. 

Iq) Cf. Freshwater v. ll'estern . 4 («/ra/iaM Assurance Co . Ltd.. [1933] i K. B. 515, 
where it was thought necessary to plead that the insurers had conducted the assured's 
defence in the action by the third party against him. 
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P.\RT I.— INTRODUCTORY 
I. General 

This statute, in so far as it affected motor insurance law, made completely 
new law. It is wholly unlike statutes such as the Sale of Goods .Act, 1893 (a), 
or the Marine Insurance .Act. 1906 (ft), which merely codify or declare the 
existing law, in the interpretation of which the main difficulty is that there 
is often an embarrassment in the wealth of judicial authoritj' from which 
assistance may be drawn. The Act was therefore fruitful of much litigation, 
and the meaning of its terms had to be made clear by judicial decisions, the 
flow of which was reduced to a trickle only at the time at which the Motor 
Insurers' Bureau was formed in 1946 (c). It will bc^ remembered that although 
the agreements entered into by the Motor Insurers' Bureau (c) vitally 
affect and enlaiige the scope of insurers’ liability to third parties under motor 
insurance policies, they have not the force of a statute. The provisions of 
the Road Traffic Act. 1930, remain in full force, therefore, and must be 
examined in detail. 

That the 1930 Act is not one of the best examples of legislative pre- 
cision appears to have been the view of the late Lord Justice ScRurroN, 
whose perspicuity and clarity of judgment in matters of legal perplexity 
need no comment. He seems to have agreed (d) with the doubts expressed 
by Mr. Justice Swift, who has said (<) of this enactment that whilst be was 


{a) 17 Halsbury't Statutes 6 t 2. (6) 9 HaUbury’s Statutes 851. 

(el S^ chapter VI, post. 

(a) See Jotus v. Birch Brothers. Ltd., [1933) 2 K. B. 397, at p. 610, and McCormieh 
V. National Motor and Auident Insurance Union, Ltd. (1934). 49 LI. L. R. 361, at p. 366. 
(e) See Adams v. London General Insurance Co. (1932), 42 LI. L. R. 36, at p. 38. 




Introductory i6i 

sure of what was the intention of the legislature, he was not at all certain 
that they had carried out that intention by the language employed in the 
Act of Parliament. 

Before proceeding to consider what is the general object and intention 
of Part II of the Road Traffic Act, 1930 {/), the reader must be reminded 
of Part II of the Road Traffic Act, 1934 (g). That enactment is entirely 
different from Part II of the Road Traffic Act, 1930, in the objects which 
it effects, although the underlying intention of the legislature may be the 
same. The interpretation of the 1930 Act is, however, not largely affected 
by the meaning which the relevant provisions of Part 11 of the Act of 1934 
have been held to bear, nor is it different from what it would have been, had 
the later Act never been passed. The vital difference between the objects 
affected by the two Acts is that whilst the 1930 Act gives no direct rights to 
third parties injured by insured persons to take advantage from such 
person ’s insurance, the 1934 Act is primarily designed for this very purpose. 

Before proceeding to examine in detail the several sections of Part II 
of the Road Traffic Act, and before describing the arrangement in which 
that is done, it is desirable to set forth briefly a general account of the scope 
and object of Part II of the Act, as gleaned from evidence internal to the 
Act itself. 


II, — Preamble 

The first (though not necessarily the most potent) source from which 
deduction may be made is the preamble to the whole Act (A) . That preamble 
states that the Act is : 

“ An Act to make provision for the regulation of traffic on roads and of 
“ motor vehicles and otherwise with respect to roads and vehicles thereon, 
“ to make provision for the protection of third parties against risks arising 
'' out of the use of motor vehicles and in connection with such protection 
" to amend the Assurance Companies Act, 1909, to amend the law with 
" respect to the powers of local authorities to provide public service vehicles, 
“ and for other purposes connected with the matters aforesaid.” 

The Act consists of six parts : 

Part I deals with the use of motor vehicles on the road, regulating 
the manner and method of such use, and providing penalties for driving 
offences and duties in case of accident. 

Part II deals exclusively with motor insurance. 

Part III deals with law relating to the use of and upkeep of roads, 
as distinct from the use of vehicles thereon. 

Part IV makes provision for the running of public service vehicles, 
and regulates the manner in which that may be done. 

Part V provides for and regulates the running of public service 
vehicles by local authorities. 

Part VI contains general and miscellaneous enactments relating 
to the foregoing. 

Whilst it might be thought that the reference to " provision for the 
protection of third parties against risks arising out of the use of motor 
vehicles ” applied equally, if not more accurately, to the provisions of 


if) 23 HaLsbury's Statutes 636. 

(g) 27 Halsbury's Statutes 544 : and see generally post, chapter V. 

(A) As to the force of the preamble, see B^en v. Pembroke (Countess) (1688), 2 Vem. 
52 ; Gill V. Dunlop (i8i6), 2 Marsh. 440 ; Chilton v. Progress Printing and Publishing Co., 
[1895] 2 Ch, 29 ; Salkeld v. Johnson (1848), 2 Exch. 256 ; St. Catharine's College v. Rosse, 
[1916] 1 Ch. 73 ; Powell v. Kempton Park Racecourse Co., Ltd., [1899] A. C. 143 ; Fincher 
V. Birkenhead Corporation, [1907] i K. B. 205 ; The Caimbahn, [1914] P. 25. 

L.U.I. 


M 
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Part I, which ensure the protection of third parties by enjoining that vehicles 
shall be carefully driven and in a safe condition, the phrase " third parties ’’ 
(i.e. instead of " pedestrians,” *' road users,” or, etc.), and the additional 
words : “ and in connection with such protection to amend the Assurance 
Companies Act, 1909,” make it cleeir that this part of the preamble refers 
primarily if not exclusively to Part II. 

Next comes the title (i) to Part II, which states that it is 

" Provision ag2unst Third Party Risks arising out of the use of motor 
“ vehicles." 

Finally, upon an investigation of the particular enactments of Part II, 
it will be found that the title to that Part accurately describes the objects 
effected thereby, but that there is nothing whatever to satisfy the hopes 
raised by the preamble (j). In other words, it will be found that there is 
nothing in Part II which directly gives any protection to third parties — 
using that term in the only sense which in the context it can bear, namely, 
jaersons other than the owners, users or drivers of motor vehicles — against 
risks arising out of the use of motor vehicles ; nor is there any amendment 
of the Assurance Companies Act, 1909 (A), directly connected therewith. 
But, on the contrary, the intention of Part II as judged by the objects 
effected by its provisions, seems to be to protect owners, users or drivers of 
motor vehicles, or rather to compel them to protect themselv'es, against 
financial risks arising out of the law of tort which they may incur by the 
misuse of their vehicles. It is true that three weeks before it enacted 
Part II. Parliament had passed the Third Parties Act ; it is true that that 
.\ct, although making no reference to motor insurance, did in a limited fonn 
and in certain circumstances give protection to third parties against loss 
(not risks) arising indirectly out of the use of motor vehicles ; it is true 
that Part II of this Act does " in a minor point ” indirectly and without 
reference thereto make the protection given by the Third Parties .Act more 
effective : but there is no single provision in Part 11 of the Road Traffic 
Act which gives any right to third parties for their protection against risks 
arising out of the use of motor vehicles (f). There is nothing in Part II, 
providing as it carefully does that no vehicle shall be used on the road 
without effective insurance, which gives the third parties any direct Ixinefits 
from that insurance. That to do so was the real intention of the legislature 
which passed this Act there can be little doubt (m) : but it is not the intention 
or the effect of the .'\ct. 

The intention and the effect of the .Act is to provide that nobody other 
than certain excepted persons shall drive a motor vehicle on the road unless 
he is insured against certain specified liabilities which he may incur to a 
limited class of third parties, or has made provision against the risk that he 

(») As to the force of the title a.s an aid to con.struction sec lie J'enrhyn's {Lord} 
Seltlenunt Truils, Penrhyn v. Roharti ! i9i3] i Ch. 143 ; Hammersmith and City Rail. 
Co. V. Brand {i86g), L. R. 4 H. L, 171 ; Toronto Corporation v. Toronto Rati Co., [1907] 
A. C. 315 : R. V. Fulham Guardiam, '1909; 2 K. R. 504 ; Martins v. Fowler, [1926] A. C. 
746. 

(7) Except lor the results of Monk v H arbey, [193s! • R- 75 '• Daniels v. Vaux, 
[1938] 2 K. B. 203 ; [1938] 2 All E K. 271 ; Method {or Houston) v. Buchanan, [1940) 
2 All E. R. 179, and other cases, wlitch confer indirect benefits ujxin third parties. 

(ft) 2 Halsbury’s Statutes 724. 

(/) As to the general objects of the Act as .so far judicially considered see the remarks 
of Swift. J., in Adams v. London General Insurance Co. (1932), 42 El. L. K. 56, and of 
the Court of Appeal in Freshwater v. Western Australian Assurance Co., [1933] 1 K. B. 
515. in Jones v. Birch Brothers. Ltd., [1933] 2 K. B. 597. and in McCormick v. National 
Motor and Auident Insurance Union, Ltd., (1934), 49 LI. L. K. 361, and of Branson, 
J., in Gray v Blachmore [1934] * R- R- ^ 5 - 

(m) rience the Act of 1934. u to whicb see chapter V, post. 
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may be financially unable to discharge those liabilities. That is the principal 
object of this Part of the Act. The other objects are only auxiliary to the 
main object and are to provide that it shall be effectively carried out. 

The treatment employed in the examination of the provisions in 
the Road Traffic Act, 1930, which follow in these pages, is to set out the 
text of each section and subsection in full, and thereunder to give an 
explanation of their meaning and effect, together with a full account of, 
and extracts from, the reported cases so far decided thereunder. It will be 
seen that for the sake of convenience some sections and some subsections 
are taken out of the order in which they appear in the Act. Thus, for 
instance, in this chapter section 38 follows section 36, and subsection (4) 
follows subsection (i) of section 36. For the rest the provisions of the Act 
are dealt with in the order indicated in the Summary to this chapter. It 
need only be added that it must not be tliought that the whole of the pro- 
visions relating to motor insurance are to be found in Part II of the Act. 
They arc to be found in that Part, in various sections of the other parts of 
the Act, in the Assurance Companies Acts of iqog and 1946 («), and in various 
Statutory Rules and Orders made under the authority of these and other (o) 
statutes. 

It is hoped that this chapter, by its inclusion of all these, will at least 
serve the purpose of being a useful collation of the Statute Law relating to 
motor insurance. 


PART 2.— SECTION 35 

1 . Section 35 ( 1 ). 

Users of motor vehicles to be insured against third-party risks. 

" Subject to the provisions <4 this Part of this Act, it shall not be 
" lawful for any person to use, or to cause or permit any other person to use, 
“ a motor vehicle on a road unless there is in force in relation to the user of 
“ the vehicle by that per-son, or that other person, as the case may be, such 
“ a policy of insurance or such a security in respect of third-party risks as 
“ complies with the requirements of this Part of this Act.” 

2 . General observations. — Before entering into a detailed examina- 
tion of this subsection it is necessary to make certain observations upon its 
general effect. Although the preamble to the statute expresses the in- 
tentions of the legislature as, inter alia, ” ... to make provision for the 
protection of third parties against risks arising out of the use of motor 
vehicles.” it is noteworthy that nowhere in Part II of the Act is any right 
or protection specifically or directly conferred upon third parties. Suchj 
benefits as they derive from the Act are purely indirect, consequential upon! 
the obligations imposed upon the users of vehicles to cover themselves 
against certain third party risks, which obligations are general in their appli- 
cation and arc enforced by the provision of criminal sanctions {p). This 
consideration is fundamental and must be kept firmly in mind when the task 
of interpreting the somewhat diflScult sections of Part II of the Act is under- 
taken. 

The primary object of the subsection under immediate consideration 
was to provide that if any person used a motor vehicle on a road without 
being covered by a policy of insurance against third party risks, he, as well 
as others who acted as his accessories, would be guilty of a criminal offence. 
It is a well-established rule of construction that penal statutes are to be 

(n) 2 Halsbury’s Statutes 724. 

(o) E.g. the Roads Act, 1920. See s. 39, post, p. 235. 

(p) As to criminal sanctions of the Act, see pp. 242- 266. post. 
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strictly construed. But this principle is not permitted to qualify the 
obvious and expressed intentions of the legislatiure. The primary* factor 
in the construction of all statutes is that the object and purpose of the 
statute should be effectuated. Thus, even if the interpretation of a penal 
clause involves harshness, yet wh«S;e the statute’s intention cannot be 
otherwise effected the strict rules of constmction must be adhered to. 
These considerations are paramount in considering problems which are 
discussed at length in the following pages, inter alia, whether guilty intention 
is a necessary element in the offence created by the subsection and whether 
the words " in force ” used therein should receive a narrow or broad 
interpretation. 

Before passing to the detailed examination of the subsection it becomes 
necessarj' to discuss one further point. In an earlier part of the book, in 
dealing with the general principles of liability affecting motor insurance 
law, the question of breaches of statutory duties was touched upon, and 
it was intimated that the matter was one of imjxjrtance in the law relating 
to the use of motor vehicles. In common with the provisions in many 
other statutes, the subsection under review imposes a general duty upon 
persons in relation to the use of things by themselves or by others. The 
breach of a statutorj’ duty may and often does result in the infliction of 
loss or damage on other persons, who in certain circumstances have not 
any individual remedj’ against the defaulter (r). The present subsection, 
as do many other sections of the Act, imposes a general duty* on persons 
using or causing or permitting the use of motor vehicles on roads. This 
duty’ is to ensure that no vehicle is used by the person ujxjn whom the 
(duty is imposed or by another person under his orders or with his j)er- 
1 mission, unless the use of the vehicle by any particular jx'rson for any’ 
particular purpose at any particular moment is covered by a jxilicy of 
insurance against the specified risks to third parties. The object of this 
“ compulsory insurance ” is, as far as possible, to secure that negligent 
drivers shall be able to meet their obligations to injured third parties, but 
not, save perhaps in one exceptional instance (s), to give such third parties 
rights addition^ to those which they previously enjoyed either at Common 
Law or, in certain limited instances, through the operation of the Third 
Parties Act (/). Omission to carry’ out the general duty is a criminal offence 
punishable by fine or imprisonment or both, with or without disqualifica- 
tion from holding or obtaining a driving licence. It was held in Monk v. 
Warbey (m), and in several later cases, that a breach of this statutory duty 
is a wrongful act giv’ing rise to a claim for damages by a third party who is 
injured through the use of a motor vehicle in breach of the duty. 

In Monk V. Warbey the facts were that Monk was injured through 
the negligent driving by one May of Warbey's motor car. Warbey’s 
friend. Knowles, had borrowed the car from W’arbey and had asked May to 
drive for him. Neither May nor Knowles were covered by third party 
liability insurance, nor did Warbey’s policy cover the use of the car by 
Knowles and May, who were both w’ithout means. Monk sued Warbey 
(jointly with Knowles and May (t») ), basing his claim against Warbey upon 


(r) Sec chapter I, ante, pp. 35-37. 

(jj I.e. nnder Road Traffic Act, 1930, *. 38. Sec p. 219, post. 

( 1 ) See chapter III, («) [1935J ' K- B- 75- 

(v) [1935] 1 K. B. 75. The claim against May and Knowles was for negligence and 
interlocntory judgment had been signed against them. The claim against Warbey was 
for the prospective damage which Monk would suffer when, as was admitted, he found 
s&at May/Knowles had no means to satisfy the judgment against them. In this case, and 
In Rickards' Case (1934), 50 LI. L. R. 88, where not even judgment had been obtained 
against the driver, it was argued that the action was premature. This contention was 
thrown out in both cases. 
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an alleged breach by Warbey of his statutory duty under section 35 (i), in 
having caused or p)ermitted his motor car to be used in breach of the sub- 
section. Charles, J., held that Monk was entitled to succeed against 
Warbey on this head upon the ground that section 35 (i) imposed a duty 
upon the car owner towards third parties injured owing to its presence on 
the road, a breach of which could be relied upon as a cause of action. The 
learned Judge also held that the damage which it was alleged that Monk 
had sustained by reason of Warl^ey’s breach of statutory duty was not too 
remote to be recoverable. 

The decision of Charles, J., has been followed by Goddard, J. {w), and 
upheld by the Court of Appeal (x), who dismissed the appeal in Monk v. 
Warbey without calling upon the respondents. 

Between the years 1934 and 1946 a number of actions was brought by 
injured third parties who based their claims on the principle laid down in 
Monk V. Warbey and these are considered briefly below. In no case, how- 
ever, was it decided that the insurer who had issued a policy which purported 
to cover any person against Road Traffic Act liability, but which did not 
in fact do so, was guilty of a breach of statutory duty imposed by section 35 
(i) of the 1930 Road Traffic Act for causing or permitting the use of an 
uninsured vehicle, and was therefore liable to pay for the damage caused 
by the driver of the unin.sured vehicle. In June, 1946, the Domestic agree- 
ment was entered into by the newlj' formed Motor Insurers’ Bureau and the 
individual insurers at Great Britain. This agreement is considered in detail 
later {y), and here it is only necessary to state that the effect of the agreement 
is that where a third party, as defin^ by section 36 (i) (b) of the Road Traffic 
Act, 1930, has after July 1st, 1946. suffered personal injury arising out of the 
use of a motor vehicle on a road, and obtains a judgment against any defen- 
dant in respect of his injuries, that judgment will be satisfied, in default 
of its immediate satisfaction by the defendant, by the insurer who at the 
time of the accident was providing any insurance to cover Road Traffic Act 
liability, even though in resiiect of that particular claim the insurer was 
entitled in law to rejiudiate liability to the “ assured or to any person 
covered by the terms of the jwlicy. Further, Road Traffic Act liability is 
deemed by the agreement to include liability for causing or permitting a 
vehicle to be used in breach of section 35 fi) of the 1930 Act, i.e. to be used 
on the road without proper cover from an insurance policy. The astonishing 
result follows that where judgment is obtained against an assured owner 
of a motor vehicle for permitting that vehicle to be used while uninsured on 
a particular occasion, the insurer concerned has agreed to satisfy a judgment 
which was obtained against the owner solely because he was uninsured (z). 
It should be added that where the owner of the vehicle concerned in the 
Monk V. Warbey action has no policy of insurance existing to cover that 
vehicle at all, the Motor Insurers’ Bureau by virtue of the M.B.I. Agree- 
ment (y) will satisfy the third party’s judgment in default of payment thereof 
by the defendant. The mischief against which section 35 (i) of the Road 
Traffic Act was aimed is now removed, in that injured third parties in a 
running down action will have their just claims met, either by the driver of 
the vehicle, its owner, the Motor Insurers’ Bureau or the insurer concerned. 
It is submitted, however, that in so far as (i) the third party is required to 


(oi) In Rickards v. Pori of Manchester Insurance Co. (1934), 5 ° t-I. L. R. 88. 

W [1935] 1 K. B. 75. 

(y) Chapter VI, post.^ 

(t) The owner who has a " Monk v. Warbey ” judgment given against him cannot 
look to his insurer for an indemnity. Indeed, the insurer concerned who has satisfied 
the third party’s judgment under the Domestic Agreement can thereafter recover the 
judgment debt from the owner of the vehicle. 
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bring his running down action against ail persons responsible for the daimage, 
(2) the two agreements referred to have not the force of a statute and do not 
repeal the relevant provisions of the 1930 Act, (3) neither plaintiff nor 
defendant in a Monk v. Warbey action are parties to the agreements 
referred to, and (4) at the hearing of the Monk v. Warbey action the existence 
of these two agreements is wholly irrelevant, therefore actions will be brought 
in future on the Monk v. Warbey principle, as before. The principles on 
which the case of Monk v. Warbey is based are still therefore of considerable 
interest, and must be carefully examined. 

Where a plaintiff basis his claim upon breach of a statutory duty he 
must establish three conditions to enable him to recover : 

(i) That the defendant is in breach of a duty owed to him. 

(ii) That the breach by the defendant of such duty is the subject 
of a private action. 

(iii) That the defendant’s breach of sucli duty has resulted in damage 
to him which is not too remote to be recoverable. 

The facts in Monk v. Warbey, or in similar cases, may tlierefore be 
considered in the light of these three conditions. 

(i) There is no doubt, in view of the language used in section 36 of the 
Act, that a person using or causing or permitting the user of his motor 
vehicle, is placed under an obligation to insure against the spccihed third 
party risks, omission to fulfil w'hich renders such person liable to prosecution 
under section 35 (2). The question arises — for whose benefit and pro- 
tection does this statutory duty accrue ? For the present discussion it 
may be accepted that statutory duties are of two general types, those 
which are imposed for the benefit and protection of a class or classes of 
persons, on the one hand, and those which are imposed for the benefit and 
protection of the public generally, on the other (a). Of the former type the 
Factor)’ and Coal Mines Acts, which impose certain duties upon employers 
to take precautions for the safety of their employees, are perhaps the l>est 
example (6). Of the latter class, statutes imposing general duties in relation 
to highways or public utility services may be taken as typical (c). 

It is important to determine into which class the duties imposed by 
Part II of the Road Traffic .Act, 1930 (</), fall, .since it is only in this way 
that the pre.sencc or otherwise of the first essential condition can be established. 
As has been stated, no new rights, benefits or remedies are directly conferred 
anywhere in the Act upon third parties ; despiite that in the preamble it is 
stated that the .Act was aimed at giving them protection, from the text of 
the Act it would appear that its object is rather to give porsons who are liable 
to third parties protection against claims made upon them (c). A’et it is 
difficult to suggest that third parties, either in logic or in fact, can be con- 
sidered or treated as a “ class." One of the essential features of a " class " 
is that each member of it shall have some common distinguishing 
characteristic. Can it be said that " third parties ’’ are a class, when every 
member of the public in, on or about the road, whether riding or on foot, is 
a third party as contrasted with the user of any particular motor vehicle at 


(а) See chapter I, ante, p. 37, and cases there cited. 

(б) Groves v. IVimborne {Lord), [1898] 2 Q. B 402 ; Lochgelly Iron and Coal Co., Ltd. 
V. M'MuUan, [1934] A C. i. 

{c] Atkisison v. Newcastle and Gateshead Waterworks Co. (1877), 2 Ex. D. 441 ; 
Saunders v. Holbom District Board of Works, [1895] i Q. B, 64, 

(rf) 23 Halsbury’s Statutes 636. 

(e) Cf. the Road Traffic Act, 1934 (27 Halsbury’s Statutes 534), which by s. 10 does 
give direct rights to third parties. See post, chapter V 
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any particular moment (/) ? Moreover, a person using a motor vehicle is 
himself a third party as contrasted with every other person using a motor 
vehicle on the road at the same time (g). It seems difficult, thus, to con- 
stitute a class of “ third parties ” who do not include, at any given moment, 
all users of the road, pedestrains and motorists alike. Nevertheless, although 
it would appear from this reasoning that the duty imposed by section 35 (i) 
is one owed not to any individual but to the public at large, Lord Wright in 
McLeod {or Houston) v. Buchanan {h), in approving Monk v. Warbey, defined 
the class of persons whom the .section is intended to protect as those who 
are likely to be injured by the negligent user of motor vehicles, that ispritna 
facie and generally, persons using the highway. The provision, he stated, was 
an important element in the policy of the legislature to secure the benefit 
of insurance for sufferers from road accidents. That “ third parties ” form 
a class must therefore be taken as incontrovertible (kh). 

(ii) If it be correct that Part II of the Act imposes a general duty upon a 
person using a motor vehicle towards specified members or classes of the public 
as distinct from a general duty towards the public, then it would follow, as 
a general rule, that an individual can bring an action based upon the breach 
of such duty (i). But breach of the duty is punishable by penalties, which in 
such a case are always considered to militate against there being a right in 
an individual to sue {f}, even though he has himself su.stained damage as a 
result of such breach. The provision of a penalty does not conclude the 
question of whether such an individual can pursue a private remedy against 
a party in breach of his statutory duty (k). That is determined by weighing 
certain other factors, of which the content, object and effect of the statute 
in question are the most important. In this connection certain additional 
aspects must be considered. The duty imposed by section 35 (i) is, if the 
conclusions arrived at above in relation thereto be accurate, an absolute one ; 
the presence of the imperative expression. " it shall not be lawful,” coupled 
with the absence of any indication that guilty knowledge or intention is a 
necessary element of the breach of duty indicate that any consideration of 
the mental factor in constituting guilt is irrelevant. To quote Lord Wright 
in McLeod {or Houston) v. Buchanan, the section is imperative, and precisely 
signifies the act or default constituting the offence, which is sufficiently 
established by proof of the matters specified. Intention to commit a breach 
of the statute need not be shown. The breach in fact is enough (/). While 
any omission to fulfil this statutory duty, however innocent, is an offence, 
the .\ct itself empowers a tribunal adjudicating upon an offender to temjjer 
the punishment to those who, though technically guilty, are morally innocent. 
Can it be said that the legislature intended to expose those guiltj' of mere 
technical omission to the serious and unlimited consequences of liability in 


(/) C/, remarks of Bankes, LJ.. in PhtHip^ v. Britannia Hvftienic Laundry Co., 
[1923] 2KB 832. at p, 840 : but see Monk v M'arbcv, [1935] i K. B. 75 (C. A.). 

(g) Phillip.', V. Britannia Hygentc Laundry Co., [1923] i K B. 539; affirmed, [1923] 
2 K. B. 832. 

(h) [1940] 2 All K R. 179, at p, 186. 

(kh) See also Lord I’okter’s judgment in Otghy v. General Accident Fire and Life 
Assurance Corporation, Ltd., [1943] A. C. 121 ; I1942J 2 All E. R. 319. 

(i) Atkinson v. Newcastle and Gateshead Waterworks Co. (1877), 2 Ex. D. 441 ; 
Saunders v. Holbom District Board of Works, [1895] i Q. B, 64. 

(j) Vallance v. Falle (1884), 13 y. B. B. 109. 

(k) Phillips V. Britannia Hygienic Laundry Co.. [1923] i K. B. 539; affirmed, 
[1923] 2 K. B. 832, at p. 838, per Bankes, L.J.. and at p. S41, per .yrKiN, L.J. 

(/) It will be seen, however, that knowledge may by the terms of the policy be made 
an integral factor in deciding whether or not a particular use of the vehicle is covered 
by the policy. See post, p. 175. 
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dvil proceedings in which considerations of moral innocence or guilt would 
be irrelevant, when provision is expressly made to enable such persons to 
be treated with leniency before the criminal Courts ? Nevertheless, it is 
now well settled law that the section provides a right to the injured individual 
to pursue a private remedy for brea^ of statutory duty (tn). 

(iii) Even though conditions (i) and (ii) are satisfied, the injured third 
party has yet a further condition to satisfy. He cannot make out his cause 
of action unless he is able to establish that damage has resulted to him from 
the breach of which he makes complaint. Two aspects of this third condition 
— i.e. the presence of damage — must be considered. In the first place, the 
damages which the party complaining has suffered must be of the class against 
which the statutory provision was intended to provide (n). In the second 
place, in accordcuice with the general principles of civil liability, damages 
must not be too remote (0). 

In approaching these problems it must at the outset l^e submitted that 
the object of Part II of the Road Traffic Act. 1930, is to secure that no person 
shall cause the death of or injury to a third party by using a vehicle on the 
road who has not sufficienth' provided for the satisfaction of such liabilities 
by one of the methods specified in the Act (p). Section 35 must be con- 
sidered in the light of this conclusion, which is rendered more apposite by 
the fact that any duty which it imposes is quite independent of the infliction 
of injury' upon third jiarties. However careful the j^erson using the vehicle 
may be. however free his use of the vehicle from incident or accident, he is 
nevertheless in breach of his duty under the section if he uses the vehicle 
without cover of insurance or security and is exposed to the j>enaUies which 
the Act provides. 

Assuming that a third party is able to satisfy the condition last dis- 
cussed, ho would still be obliged to show that the damage sustained by him 
was caused by the defendant's breach of the statutory duty complained 
of. The facts of Monk v. Warbey (y) may be taken as typical. There 
Alonk’s injuries were sustained through the admitted negligent driving by 
May, under the control of Knowles, of Warbey 's motor car. For this negli- 
gence Knowles, not Warbey, was in law resjxinsible, as the right to control 
the driver was in him at the time when the accident occurred. At the time 
when Monk was injured the use of the motor car was not covered against 
third party risks ; the owner, the borrower and the driver were thus all 
guilty of the offence provided in section 35 (i). May and Knowles were 
without means, although they were not bankrupt (r), nor had final judgment 
been obtained against them. 

Monk's case against Warbey was based solely upon Warbey's breach of 
statutory' duty. In all clauns for damage, whether based upon breach of 
contract, breach of a common law duty or breach of a statutory duty, the 
loss in respect of which the damages are claimed must be shown to have been 
directly caused by the breach of duty. The rule of direct causation, or its 
coroUaiy the rule of remoteness of damage, has been the subject of countless 


Im) McLeod (or Houston) v. Buchanan, [1940] 2 AU E. R. 179. As to the degree to 
which a Court may temper the wind to the defendant in criminal proceedings under 
». 35 (i),aee post, p. 245, and Quelch v. Collett, [1948] K.B. 478 ; [1948]! AU E. R, 252. 
(h) See chapter I, ante, p. 39 ; Gorris v. Scott (1874), C R. 9 Exch. 125. 

(o) As to remoteness of damage, see fully in standard text-book, e.g. Mayne on 
Damage*: Clerk ft Lindsell on Tort, etc. 

f ' See post, pp. 188 et seq. 

|«935] « K- B. 75. 

Thus there was no question of the application of the Third I^rtics Act, 1930. 
iiV' Chapter III. ante. 
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judicial pronouncements in reported cases (s) and academic discussions in 
text-books and elsewhere [ 1 ). It is not proposed here to embark upon any 
investigation of these. But it may be taken as axiomatic that the dis- 
tinction between what is known as causa causans and causa sine qua non 
must invariably be drawn and applied as a test in any given case («). In 
most cases the application of this test presents many difficulties. It is 
these difficulties of application which have caused so much apparent 
divergence of opinion (v). It is easy to define the causa sine qua non as 
being some act, default or e.xisting fact in the absence of which the loss might 
or might not have occurred (w). It is not so easy to define causa causans ; 
this is not done by describing it as merely “ the effective cause.” It is 
submitted, however, that a sufficiently accurate definition of this phrase 
is that it is any cause not being merely a causa sine qua non between which 
and the loss there is a direct chain of causation (x). 

It IS submitted that the proper application of this test to cases such as 
Monk V. Warbey would in some instances show that the loss suffered by the 
plaintiff was not directly caused by the defendant’s breach of duty. 

In Daniels v. Vaux (y), the defendant was the registered owner of a car 
which in 1932 she lent to her son. The son used it a.s his own until March, 
1934, when he negligently knocked down and killed a jxiliceman. At the 
time of the accident, and to the knowledge of both the defendant and her 
son, the policy of insurance covering the car. which had formerly been 
renewed from year to year by the defendant, had expired, but before its 
expiration the defendant had informed her son and the insurers that the 
son must in future pay the premiums himself. No writ was issued against 
the son, but there were negotiations with him for the settlement of the 
deceased man’s damages, which were not concluded in No^'embe^. 1936, 
when the son was himself killed. In an action brought for breach of 
statutory' duty against the owner of the car. it was held that shg was guilty 
of permitting the car to be driven uninsured, but that she was not liable in 
damages, for an action could have been brought against the son during his 
lifetime, and any judgment obtained against liim could have been satisfied 
out of the assets which he possessed. The damage suffered was therefore 
not the direct consequence of the breach of statutory duty, but was due to 
the accident itself, not to the defendant’s failure to insure the car. Finally, 
it should be stressed that in order to prove damage it is not necessary for the 
injured third party actually to have obtained judgment against the tort- 
feasor before bringing his action for breach of statutory duty against the 
owner. It is sufficient to prove that although the damages have not been 
quantified, the negligent motorist could not have paid them, owing to the 
lack of insurance and his own want of means {z). 

It is clear that the preamble to the Road Traffic Act of 1930, in so far as 
it stated that the Act made provision for the protection of third parties 
against the risks arising out of the use of motor vehicles, was largely respon- 
sible for the decision in the Monk v. Warbey Case that a private individual 


(s) See Re Polemis and Furness, IVilhy &-Co , Lid., rJ92il 3 K. B. 360 ; Hambrooh v. 
Stokes Brothers, [1925] i K. B. t^i ; Great Western Rail. Co v. Moslyn (Otiwrs), The 
Mostyn, [1928] A. C. 57 ; Liesbasch Dredger v. Edison S.S., [1933] A. C. 449. and the 
many cases therein cited. 

(/) See Salmond on Torts, loth Edn., p. 128. 

(u) Cf. Salmond on Torts, loth Edn., p. 134. (v) See notes (o) and (s), supra, 

{w) It must be a cause and not merely the instrument or circumstance of a cause. 
(2r) S.S, Singleton Abbey v. S.S. Paludina, [1927] .A. C. 16. 

(y) [1938] 2 K. B. 203 ; [1938] 2 All E. K. 271. 

(r) Monk V, Warbey, [1935] l K. B. 75, per Gkkbr, L. J. ; Richards v. Brain arfd Port 
of Manchester Insurance Co, (1934), 50 LI. L. R- 88. 
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was given the right to sue for a breach of duty imposed by the Act. Though 
not strictly relevant in a discussion on the Road Traffic Act, 1930, it should 
be noted that in regard to other Acts concerning the use and construction of 
motor vehicles, which have different expressed objects, there may not be 
granted that same right. 

To the consideration of the availability of actions for alleged breach of 
duties under other Acts affecting motor vehicles the result of the decision in 
Phillips V. Britannia Hygienic Laundry Co. (a) may usefully be applied. In 
that case the defendants had committed a breach of the relations made by 
the Secretary of State governing the n.sc and construction of motor cars on 
roads, in that they had innocenth’ and without negligence taken out a vehicle 
with a defective axle which had broken and thus caused damage to the 
plaintiff’s vehicle. The plaintiff based his claim, in part, upon the breach of 
the duty laid dowm in the regulations. It was held that the action was not 
maintainable upon the ground that the duty imposed was one towards the 
public generally, that the penalty by w-ay of fine provided was designed as 
an exclusive remed}’, and that the plaintiff did not succeed in establishing 
that he was entitled to sue for a breach of such regulations. In Clark v. 
Brims (b). it was held by the Court that the duty imposed by the Road 
Transport Lighting .\ct. 1927. section i, on the driver of a vehicle to carry 
during the hours of darkness one lamp showing to the rear a red light visible 
from a reasonable distance was a public duty only, and did not in addition 
by its breach permit any individual aggrieved to bring an action for damages. 
Consequently the plaintiff, whose car ran into the back of the defendant's 
car as it stood .stationary and unlighted, was not entitled to found a cause of 
action against the defendant on the ground of breach of statutory duty. The 
Court took the view that the test whether the duty imposed by the Act was 
a public duty only or a duty owed as well to the part\' aggrieved was so much 
a question j)f construction and of the circumstances concerning the making 
of the Act and of the circumstanc(>s to which it related, that authorities 
concerning different .Acts could only assist in so far as guidance on principle 
was given thereby. 

3. Interpretation of Section 35 (I). — These important preliminary 
matters ha\'ing been disposed of, the wording of the section and its effect 
falls to be considered in some detaU. 

*' Sulked to the provisions of this Part of this Act ." — The whole of the 
provisions of Part II of the Road Traffic .Act, 1930, are designed in some 
measure to supplement the duty which is imposc'd on persons using motor 
vehicles in section 35. In considering the effect of that section it is therefore 
necessary’ to con.sider in their breadth the effect of the remaining sections 
of Part II. Whilst the reader is thus referred to the detailed consideration 
of each of the sections which follows, it is convenient at this juncture to 
make brief comment upon the persons and the vehicles which arc excluded 
from the operation of section 35 and, mainly, from the operation of Part II 
of the Act. 

(a) Excepted persons. 

The Crown . — The rule that the Crown is not bound by the provisions 
of a statute unless expressly named therein or included by necessary impli- 
cation applies to Part II of the Act, the more so as a later section (r) 
expressly applies Parts 1 and III to vehicles and persons in the service 


(а) [1023] I K. B. 539; affirmed. [1923] 2 K. B. 832. 

(б) [1947] R- B 497 ; f» 947 l « AH E. R. 242. 


(f) .Section 121 (2). 
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of the Crown. But whereas vehicles operated on the road in the service of 
the Crown are not required to be insured under Part II of this Act, yet the 
liability of the Crown in tort for injuries inflicted by those vehicles is now 
governed by the Crown Proceedings Act, 1947, which has been discussed in 
an earlier chapter (rf). 

Government Departments and Crown Servants. — Save in so far as the 
provisions of Parts I. and III. of the Act are expressly applied to them (d), 
these persons and bodies enjoy the same position as the Crown. Individual 
servants of the Crown arc liable for their own wrongful acts whether or 
not they are committed in the service of the Crown, but such persons 
whilst upon Crown business are exempted from the provisions of Part II. 
of the present Act (dd). 

Persons excluded under section 35 (4). — I’ersons and vehicles being 
driven by persons specified in this subsection of section 35 are exempted 
from the operation of section 35 (i). These exceptions will be dealt with 
later (r). 

(b) Excepted vehicles. 

Section 35 (5) excludes certain vehicles, as such, from the operation of 
section 35 (i) and the other provisions of Part II. of the Act. Other 
vehicles maybe excluded in the circumstances indicated in section 35 (4) (/). 

“ It shall not be Uw/ul." — The operation of these words is to create the 
ctiminal offence which the section specifies, and which is subject to the 
penalties j)rovided in the following subsection (g). Whether or not their 
effect is to create a statutory duty upon fiersons using or causing or per- 
mitting the use of a motor vehicle in the circumstances indicated, a breach 
of whicli is actionable at the suit of a person who has sustained injury from 
the use of a motor vehicle in breach of the section, is a question which has 
already been discussed at length above (h). 

" Far any person." — This means any jierson other than those excepted 
from the operation of the section under discussion by the express terms of 
section 35 (4) (1), or by the operation of the general law. It is probable that 
“ person ” here has the same meaning as when it is used in the Third Parties 
(Rights against Insurers) Act, 1930 (k). It includes foreign sovereigns and 
their representatives, although, as has been stated, such persons are not 
amenable to the jurisdiction of the English Courts in ci\ il matters and cannot 
be .sued for any wrongful act which they may have committed (f). Whether 
or not an ambassador is amenable to the criminal law is a question which has 
been the subject of much discussion, the better view being, however, that 
he is (m). Save where the context necessarily involves otherwise, the ex- 
pression ■' person ” includes a firm or company («)• Thus such persons as 
firms or companies may be prosecuted for non-compliance with this or other 
provisions of the Act. 

“ 7 'o use." — The criminal offence created by this subsection (0) contains 
two substantive elements, of which “ use ” is the first to be considered. The 
expressions “ presence,” " use ” and " drive ” are all employed by Part II 
of the Act in relation to motor cars. While the third of these necessarily 


(d) Chapter t, p, 42, ante. 

(dd) 6 Halsbury’s Laws, 2nd Edn. 489-91. VNTiere a Crown servant driver a Crown 
vehicle for his own business and not for the purpose of the Crown, he must be covered 
by a policy of insurance (Salt v. MacKnight, [1947] S. C. (J.) 99). 

{«) Post, pp. 185-187. (j) Post, pp. 185-187. 

(g) See post, p. 244. (A) See ante. pp. 163-170. 

(«) See post, p. 185, for the treatment of s. 35 (4). 

(ft) 23 Halsbury’s Statutes 12 ; chapter III, ante, p. 121. 

( 1 ) 6 Halsbury's Laws, and Edn, 507-8. (m) Ibid., p. 507. 

(n) Interpretation Act. 1889, ss. 2 and 19 (18 Halsbury’s Statutes 992, 1001). 

(0) See post, pp. 244-248 
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involves the two former and " use ” involves " presence,” it is difficult to 
appreciate the true meaning to be attached to *' use ” in th® subsection under 
consideration. A motor vehicle may be “ used ” on a road for driving, or for 
other purposes, e.g. sleeping. But a* motor ve||iple may be present on the 
road without being “ used ” — for example, when its driver abandons it 
temporarily or permanently (p). Such a vehicle may be involved in an 
accident, whereby death or injur)' results to third parties, by reason of its 
presence on the road. Unless “ use ” and " presence ” amount to the same 
thing — against which the use of the two words in different sections raises a 
presumption — the mere “ presence " of a motor v’ehicle on a road cannot 
amount to “ use ” of the motor vehicle on a road so as to found a criminal 
charge under section 35. It is, however, possible that the legislature in- 
tended the two words to be synonymous. It should be noted that the 
phrase “ any person to use ” does not mean any ouner to use (y). 

The word " use ” is not in any case synonymous with " drive "{qq). In 
Ellis (John T.), Ltd. v. Hittds (r) it was said that the owner of a car, who 
drove himself, used the car, but so he did if it was driven on his account by 
his servant. A pt'rson who rode in his car while it was bting driven by some- 
one else, or who sent his driver out with his car on business, ‘‘ used ” the car 
but did not drive it. In the latter case he also ” caused ” his driver to use 
the vehicle. On the other hand, contrary to the decision in Siitch v. Burns (s), 
where the driver used the car for his own parposes, as on a joy ride, the owner 
did not have to ha\e a policy of ifisurance to cover that driver’s liability, for 
the owner did not " use ' the car in such circumstances. 

" or to cause." — Not only is it an offence to use. but also to cause or to 
permit another person to use. a motor vehicle whilst not covered by the 
necessary third party liability insurance. It sliould be noted that causing 
and permitting such use are constituted st'jiarate offences. The words 
” causing and permitting ” are common to many statutory offences and, 
indeed, to many of the offences created by the Road Traffic Act. The 
interpretation of the w'ord “ cause ” involves no difficult)’, applying as it 
does to the statutory offence the generally applicable maxim qut factl per 
alium /acit per sc. As Lord Wright described the words in McLeod (or 
Houston) V. Buchanan (/), to ‘‘ cause ” the user involvc-s some express or 
positive mandate from the person causing to the other person, or .some 
authorit)' from the former to the latter, arising in the circumstances of the 
case. In Goodbarne v. Buck |i<). a motor van was jiurchased by one brother 
William Buck w'ith money advanced by his brother Henry Buck. The van 
was to be used in William's business and driven by him. It was registered 
in Henr)'’s name, but in fact was never his property, Henr)'’s name was put 
in the proposal form as that of owner and proposer, and when the true facts 
were discovered, after an accident, the insurers avoided the policy (r). 

The third party injured in the accident claimed from Hemy’ the damages 
which the impecunious driver William could not pay, for breach of statutory 
duty in permitting WiUiam to drive uninsured. Not being the owner of the 


(/>) This amounts to using the road for the vehicle— whit.h is not, however, an 
offence. (j) Williamson v. O'Keeffe. 11947] 1 All E. R. 307. 

(qq) As to what amounts to driving, sec Saycell v. Bool. [1948] i All E. R. 83, posl. 
p. 242. and Wallace v. Major, [1946] K. B. 473 ; [1946] 2 All E.R. 87 where the steersman 
of a towed vehicle was held not to be a " driver " wdthin section 1 1 of the Road Traffic 
Act. 1930. (r) (1947] K- 475 ; t'947] i All E. R. 337. 

(s) (1943] 2 All E. R. 441. ( 1 ) [1940] 2 All E. R. 179, at p. 187. 

(u) f] 94 o] I K. B. 771 ; [1940] * All E. R. 613. 

(e) fi940] K. B. 107 ; (1939), ^4 LI. L. R. 113. William was impecunious, and was 
unable to obtain insurance cover for himself owing to his bad record. 
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van', Henry was not in a position to forbid William to drive, and therefore 
could not have permitted the wrongful user. As to his having caused the 
user, Henry could not be said to be responsible vicariously for William’s 
driving. All that could be ^id of Henry was that he assisted his brother in 
getting a worthless piece « paper instead of an effective insurance policy. 
The Court of Appeal stated that he could not have been successfully prose- 
cuted under section 35 (i) upon an allegation that he caused William to 
drive uninsured. 

It would appear that in order to prove a “ causing ” it must be shown 
that an authority was given to drive, and that the person charged must be 
in a position to give that authority. 

“ or to permit any other person to use." — With the word “ permit " there 
is some difficulty. In relation to other sections of the Road Traffic Act this 
word has been interpreted in the case of Goldsmith v. Deakin {a). In that 
case, Mr. Justice Avory used words which have often been quoted since in 
cases on sections which contain the words “ cause or permit ” : 

■■ In my opinion, if a person hires out a vehicle in circumstances in which 
” he ought to know that it probably will be or may be used as a stage car- 
" riage, and puts his servant in charge of that vehicle to use it in any way 
“ that the hirer may choose to direct the servant to use it, then he is, within 
" the meaning of the statute, permitting it to be used as a stage carriage 
■' without the proper and appropriate licence.” 

In a case under section 35 Lord Wright said : 

” To ‘ permit ' is a looser and vaguer term (than ' cause '). It may 
'■ denote an express p<'rmission. general or particiilar, as distinguished from 
" a mandate. The other person is not told to use the vehicle in the parti- 
” cular wa)', but he is told that he may do so if he desires. However the 
" word also includes c.ases in which permission is merely inferred. If the 
'■ other i)crson is given tlie control of the vehicle jjcrmission may be inferred 
'■ if the vehicle is left at the other jxrson’s disposal in such circumstances 
” a.s to carry with it a reasonable implication of a discretion or liberty to use 
■' it in the manner in which it was used. In order to prove permission, it is 
” not necessary to show knowledge of similar user in the past, or actual 
■' notice that the vehicle might be or was likely to be so used, or that the 
" accused was guilty of a reckless disregard of the probabilities of the case, 
” or a wilful closing of his eyes. He may not have thought at all of his 
" duties under the section.” 

Where to " cau.so ” the conimis.sion of an offence implies some degree 
of active participation, to " permit ” indicates merely a degree of passivity, 
a state of mind. The offence of ” permitting user ” arises where, to quote 
the words of L.wkicnce, J. ; ” although the respondent may not have 
knowm affirmatively the way in which the vehicle was being used, if in fact 
he allowed it to be used, and did not care whether it was being used in 
contravention of the statute or not, he did, in my view, permit the use.” 

In view of these definitions, it would appear that a person will be guilty 
of " permitting ” under section 35 (i) if, (i) he parts with control of the 
vehicle in such circumstances that use by an uninsured driver is likely and 
(2) if he knows or ought to have known that such illegal use will be made of 
it. Constructive knowledge of the user will be attributed to him in any case 
where he deliberately closed his eyes to the possibility of the user, or where 
he failed to make suitable arrangements to prcvWt it (c). Finally, if a 

(<*) (‘933). 150 T. L. 157, following Os-lornr v. Richards, [1933] i K- B- 283. The 
sections under consideration were 67 (1) and 72. Road Traffic Act. 2930. 

(6) McLeod (or Houston) v. Buchanan, [1940] 2 .-Vll E. K. 179, at p. 187. 

(c) Newell v. Cook, [1936] 2 K. B. 632 ; [1936] - All E. R. 203 ; McCarthy v. British 
Oak Insurance Co., Ltd., [1938] 3 All K. R. i. 
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definite arrangement for restricted user was made (rf) or if it can reasonably 
be implied from the circumstances, he will not be found guilty in a prosecu- 
tion under the section, on the general principles underlying the rules regarding 
the burden of proof (e). 

" Permitting ’’ has been further < 3 onsidered under other sections of the 
Road Traffic Act, 1930. In Prosser v. Pickings (/), a prosecution under 
sections 94 and 64. where employers put their driver, in. a positio n to do 
certain acts, and the driver had accepted an excessive load, they were held 
to have permitted that excessive weight to be carried. It is jirobable that 
they were guilty of “ causing ” as well, on the principles of vicarious liability. 
So too an employer was guilty of permitting an employee to load an excessive 
weight even when the employee had been expre.ssly ordered not to carry 
more than the legal weight (g). 

> In this case. Humphreys, J., said that " permit ’’ may mean no more 
than a failure to take proper steps to prevent. In a prosecution under 
section 72 (i), (10), for permitting a vehicle fo be used as a stage carriage 
without there being a proper road service licence in force, the mental attitude 
of the ■■ permittee " was considered in great detail [h). The summons was 
dismissed on the ground that he did not know that the vehicle was to be 
or was being used as a stage carriage, and had not deliberately refrained from 
making inquiries and had not .shut his eyes to the obvious {/). 

The person who is accused of {lermitting must bt' in a {X)sition in which he 
may give or withhold that pennission. M.U'Krxxox, L.J’, in Goodbarnc v. 
Buck (j), could see no ground on which ant body could be in a pfisition to 
forbid another person to use a motor vehicle excejit in a case where the 
person charged is the owner of the car (k). 

The last point which ari.ses in an attempt to detirmine what consti- 
tutes the offence under sc'ction 35 (i) is whether the u.ser mu.st take placi', or 
bo caused or permitted with the knowledge that it is unlawful. Where 
causing or permitting has been proved in accordance with the authorities 
discussed above, it is immaterial whether the person charged knew or did 
not know that the user was unlawful or that the vehicle was in fact uninsured 
for the user which was cau-sed or permitted. Whether the policy is in force 
for that particular user is a question of fact, and the knowledge or intention 
of the “ permitter " is irrelevant (/). The words of the section are clear and 
unambiguous, and do not contain the word " knowingly." The fact that 
other offences under the same Act involve proof of the element of guilty 
intention throws light upon the construction of a section from which it is 
absent (iw). 


(d) Though this arrangement will not aid an employer who is respon.sihle for the 
wrongful acts of his employee on the principle of vicarious liability See anU, chapter 1, 
p and note (/) liclow. 

(f) H'oolmin^lon v. Public ProsecuiioHs Utrcclot, A. C. 46^ ; /?, v. Schama, R. v. 

AbramovUch (1914!, 84 L. J. K. B. 396. 

(/) ['93*’! 2 An J'- If it’iy. 

,^{g) Churchill V A'orrii (1938), i.s8 I, T 255 

(A) Evans v. Dell, [1937] 1 -All B. K 349. 

(«) See also Sewell v. Crosji, [1930] 2 K. B. 632 ; ji93f>] 1 All E„K. 203. 

{]) [*9-4°3 • 77* ; [>940’ • All K- R. 613. 

(A) The same point was made in Guardian Assurance Co v. Sutherland (1934), 63 
U. L. K. 220, and H'cUhins v. O' Shaughnessy, >1939] i All E. R. 385. In these cases the 
person concerned either never had, or had completely [larted with, any interest in the 
vehicle. 

(/) McLeod {or Houston) v. Buchanan, [1940] 2 All E. K. 179, per I^rd Wright, at 
p. 186 ; Provincial Motor Cab Co., Ltd. v. Dunning, [1909] 2 K. B. 599. 

(m) Cf. 8. 112 (2) and (3). R. v. Leinster (Duke), [1924] i K. B. 311 ; Harding v. 
Price. [1948] I All E. R. 283. 
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Reference should also be made to Griffiths v. Studebakers, Ltd. (n), where 
the respondents (on a case stated) were held to have been wrongly acquitted 
of an offence against regulations made under the Road Act, 1920 (o), com- 
mitted by their driver whilst acting for their purposes. The respondents 
did not know of the particular breach of the regulations and had taken every 
possible precaution to prevent their servants from breaking such regulations. 
The Court held that knowledge on the part of the respondents was immaterial, 
and that the act of the driver of the car was the act of the respondents them- 
selves for which they were legally liable. The view is further borne out by 
the decision in Goldsmith v. Deakin (p) in which the Court treated the presence 
of guilty knowledge or intent on the part of an offender against a similarly 
worded section of the Road Traffic Act, 1930, as irrelevant. Finally, in 
Williams v. Russell [q) it was decided that the onus of proof under section 
35 (i) lies in the defence to prove affirmatively that the necessary insurance 
documents were in the possession of the accusid. The question as to who 
bears the burden of proving that the policj' is, or is not, in force is con- 
sidered later (r). Knowledge in the defendant of the uninsured nature of 
the user of his vehicle may, however, become relevant owing to the particular 
terms of the ]K)licy in question. 

The case of Isllis (John T ), Ltd. v. Hinds (s) is instructive on this point. 
The ap]5ellant company had been fined /i by a bench of magistrates for 
permitting a youth under 17 years of age in their employ to use a motor 
vehicle when there was not in relation to his user of the vehicle a policy com- 
plj’ing with Part II of the Road Traffic .Vet. The youth had told his employers 
that he held a licence to drive and had already driven for other firms, though 
by roa.son of his age he was not qualified to hold a licence. On appeal to 
quarter sessions, it was held that (i) the driver was not himself entitled to 
be treated as insured, (2) that if at the material time the company was covered 
by the policy they would have committed no offence nowithstanding (i), 

(3) that the company must be taken to know what a request to the driver to 
produce a licence and an investigation of his statement would have revealed, 

(4) that by rea.son of that knowledge they were not within the cover of the 
policy in respect of the present case, so that the offence was proved. The 
company appealed to the Divisional Court. Lord Goduaku, L.C.J., giving 
the judgment of the Court, stated that quarter sessions were right on points 
(i) and (2) above, and the question was whether the company were protected 
by their jxilicy at the material time. If they were, it did not matter that 
there was no policy in force protecting the driver, for the company at the 
tim<; were driving a vehicle by their semant and their liability for his acts 
was covered by the ix)lic\'. Whether the company were prevented from 
relying on the jxilicy because tlnw recklessly failed to make the inquiries 
referred to depended on the terms of an exception clause in the policy, which 
exempted the insurer from liabilitj' while the vehicle was being driven with 
the general consent of the insured company by any jjerson who to the know- 
ledge of the company did not hold a licence to drive the vehicle unless that 
person had held and was not disqualified from holding a licence. The 
exception clause must receive a strict construction, in so far as it lay 
with insurers to prove the necessary facts to establish the exception. There 
was no duty laid on the insured company by the clause to make inquiries, 
and knowledge and means of knowledge were not in such circumstances the 

(«) [1924] I K. U. 102. (o) S. 12 (19 Halsbury’s Statutes 95). 

iP) ('933). 150 t- T. 157- 

(9) (>933). 149 1- >9“ following Martin v. White, [1910] i K. B. 665. See 

post, chapter IX. 

(r) Chapter IX, post, “ Repudiation." (s) [1947] K. B. 475 ; [1947] > All E. R. 337. 
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same thing. It was satisfactory to know tliat in fact the insurance company 
here concerned had not sought to take advantage of the exception clause. 
No doubt they had recognis^ that it did not apply to the facts of the case. 
The conviction must be quashed (<). ^ 

It would appear from the jadgments of Goddard, L.C.J., and 
Humphre^"^, J., in this case that where the relationship of master and 
servant exists between the owner of the veliicle and th e person guilty of the un- 
insured user of that vehicle, the master-owner will not be held, in the absence 
of evidence to the contrary, to have permitted the use of his vehicle by his 
servant when the servant uses the vehicle in a manner outside the scope of 
his employment. The owner does not have to .see that each of his servants is 
personally insured, whatever the user of the vehicle by the servant may be (U). 

" A motor vehicle."— \ “ motor vehicle ” within the meaning of the 
Road Traffic Act. 1930, and as far as Part II is concerned, is any mechanic- 
ally propelled vehicle intended or adapted for use on roads («). The test 
of whether or not any vehicle is a motor vehicle, and thus within the tenns 
of the Act, is the means w-heroby it is propelled. Hiunan or animal pro- 
pulsion prevents a vehicle from being a motor vehicle, but a vehicle which is 
ordinarily propelled or intended or adapted for non-mechanical propulsion 
becomes, it is submitted, a motor vehicle if in any instance it is in fact 
mechanically pro}>eIled ^M). The u.ser of the motor vehicle must also be a 
user of the road in the normal sense. Thus, a steam-roller is a motor 
vehicle (u), while a diesel dumper used solely in the construction of roads, is 
not. at any rate in Scotland {x). For the purposes of the .Act and the regula- 
tions made thereunder motor vehicles are divided into some seven classes. 
hea\'5' and light locomotives, motor tractors, heavy motor cars, motor cars, 
motor cycles (mechanically propelled vehicles with less than four wheels 
and an unladen weight of less than 8 cwt.) (a), and invalid carriages (6), 
WTiere the temt “motor vehicle ” is used, a vehide of any one of these seven 
classes is intended, unless expressly excluded. The section under con- 
sideration does not apply to certain motor vehicles by rea-son of the pro- 
visions of section 35 (5). which are later considered (c). 

“ On a road." — The .Act defines a road as meaning any highway or other 
road to which the public has access, and includes bridges over which a road, 
as thus defined, pa.sses (</). .A liighway is a way over w’hich all mcmlxus 
of the public are entitled to pa.ss and repa.ss {e). Roadways over which 
all members of the public have no right to pass and repass are not highways 
in lawr, altliough all members of the public use them for passage, or although 
some members of the public may have rights to do so (/). Highways are 
based upon dedication and acceptance, or upon the effect of statutory 

(9 .\ similar case arose in Canadian Mercantile Insurance Co. v. Clark, [19^6] i 
W. W R. 673, a Canadian case. In the exception clause in tliat policy the words “ to 
the knowledge of the insured " were nut present, and it was held that knowledge of the 
insured that the permitted driver was unlicensed was irrelevant The mere fact that 
he was unlicensed and therefore by the terms of the policy uninsured was suflicient to 
allow the insurance company to evade liability for the results of his negligent diiving. 

(tt) See post, pp. 190-191, for the effect of tins decision on a case where a servant is 
bedarred irom obtaining damages from his employer for injuries caused by a fellow 
servint in common employment with him. 

(u) S. 1 (23 Halsbury's Statutes 607) . whether in fact it is being meclianically 
propelled or not. Sec also Payne v. AUcoch, [193*] t K. B. ^13. 

(w) Weden v. Eddisem Steam Rolling Co., Ltd,, (1914] 3 K. B. 818. 

(*) MacDonald v. Carmichael, [1941] S. C. (J.) 27. 

(а) Quaere the position at motor driven lawn mowers. If they are propelled under 
tbeir own power along the road tor any distance, they might become motor vehiclee. 

(б) S. 2 (i) (g) (»3 Halsbury's Statutes 609). (c) Posl, p, 187. 

(iQ S. 121 (1). (<) 16 Halsbury's Laws, ?nd Edn. 181, 182. 

(/j 16 Halsbury's Laws, 2nd Edn. 181-187. 
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provisions (g). For the present purposes all roadways to which the public 
has in fact access, even though no right to access (gg), are " roads.” Some 
bridges are legally highways, others are the private property of individual 
persons or bodies ; the expression " road ” in the section under considera- 
tion applies equally to both classes (A). Section 14 of the Act, which pro- 
hibits the driving of motor vehicles upon land not being a road, or upon a 
road which is a footway or bridleway, should be noted in this connection (t). 
Reference may also be made to section 33 of the Road and Rail Traffic Act. 
1933, which replaces section 36 {2) of the Act of 1930 relating to hospital 
charges, and which applies to the user of motor vehicles on roads or " other 
places to which the public has a right of access ” (k). For the purposes of 
the present sectioi^ it may be said that ” road " includes any place to which 
the public has access for the purpose of passage, not;fexcluding the footway (/). 

The meaning of " road ” under section i fi) and section 15 of the Road 
Transport Lighting Act was considered in Bugge v. Taylor (m). A motor 
vehicle was left unlighted during hours of darkiWss on the forecourt of an 
hotel, to which the public had access though it ;ivas private property. The 
Divisional Court held that the defendant h^been properly convicted of 
leaving an unlighted vehicle on a road, 

In Harrison v. Hill (n), the road m question was private property, 
physically adapted for the carriage of vehicles, and led from a farm house tO 
a main road. There were no houses adjoining it, and it was not fenced off 
to prevent the public having access to it. Although such members of the 
public who walked along it were trespassers, and had no right to access, yet 
because they did in fact walk aioRg it, it was considered a road. In O’Brien 
V. 7 rafalgar Insurance Co\. Lid. (o); a. road tnside the grounds of a Royal 
Ordnance factory, to whiclvlhe (lublic could hot gain access, and which only 
thosefit work in the factory h^d, was held not'tofje a road within the defini- 
tion <* section\i2i (i). \ ‘ \ 

" .\ . . unJesxJhere is in foxe, in relation id user of the vehicle by that 
personU>r that otMT'^rson, as /As case may be ." — The task which is now under- 
taken IS to interpisgls^nsidermg for that purpose certain decided cases, 
the meaning of the 'ptu^&OvV umess there is in force, in relation to the qser 
of the vehicle by that persofrSs^. a policy” (/>). 

" In force." — At the ont^t m'sh^d be noted that unless and until a 
" certificate of insurance ” of a ” certificate of security ” in tfie prescribed 
form and containing the prescribed parwfilais is issued by the insurers 
to the party effecting the insurance, no poIicyl^ 5 j;;an^effect '^). Thus 


(s) 16 Halsbury’s Laws, 2nd Ktin 217-239. [gg) Ibid., 181-187. 

(A) Itid , 181-183. Most bridges are governed by special statutory pro< 

(l) S. 14 (23 Halsbury’s Statutes 622). 

(*) S. 33 (26 Halsbury>'s Statutes 898). 

(/) In Bryant v. .Marx, (1932), 147 L. T. 499. it was decided in relation to anothe 

section that " road " in the Koad Traffic Act. 1930, included the footway. 

(m) [194'] 1 K- B- mS. (») [1932] S. C. (J.) 13. 

(o) (1945), 78 LI. L. R. 223. In Scotland, the definition of a road within s. 121 of the 

Road Traffic Act, 1930, appears to be diSerent. In Purves v. Muir (1948), 98 L. Jo. 413, 
the High Court of Justiciary held that the fact that the pubhc had access to a courtyai^ 
was not alone enough to make it a road. The courtyard could not be a road unless it 
was also a means of vehicular communication. Compare this case with Bugge v. Taylor, 
note (m), supra. 

ip) Including a cover note, s. 36 (6) ; post, p. 219. 

(?) Section 36 (5) ; s. 37 (2) ; post, p. 214. There must be delivery of the certificate 
by ttie insurers to the assured, or to an agent who holds the certificate on behalf of the 
assured. Delivery to a hire purchase company, which holds the certificate as a matter 
of right, is not sufficient, and is not a compiiance with the Act (Starkey v. Halt, [1936] 2 
All E. R. 18). 

l.M.l. 
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where no certificate has been issued notwithstanding tliat a policy of in- 
surance may be in existence, the conditions of the subsection are not 
satisfied and the use of the vehicle becomes criminal. In these circumstances 
the issue of a certificate has become the urgent and immediate interest of 
both assured and insurers. 

The expression “ in force,” th6ugh one commonly found in statutes, has 
received little direct attention in the Courts, the cases in which its meaning 
has been considered involving exclusively questions under the Licensing 
Law (r). According to these authorities the expression means, briefly, 
” in existence." It is submitted that " in force ” cannot be accorded the 
meaning which has been conferred upon the same expression in the cases 
alluded to, which all concerned special circumstances under the provisions 
of the various relevant statutes. The object and purpose of the subsection 
under consideration must again be borne in mind, and the expression con- 
strued in relation to the criminal sanction which the legislature provided 
for an owner's or user’s commission to be covered by insurance or otherwise 
against third party liabilities. 

The importance of ascertaining exactly the meaning of ” in force ” 
lies in three px)ints which require separate consideration ; 

(i) The position before the insurers have become liable to indemnify 
the assured under the terms of an existing policy. 

(ii) The position where a }K>licj' has been effected through non- 
disclosure or misrepresentation, and although voidable for thc.se reasons 
has not been avoided. 

(iii) The position where use of the vehicle is made by a person other 
than the assured. 

(i) The first {wsition has been incidentally considered in the case of the 
Ocean Accident and Guarantee Corporaiwn, Ltd. v. Cole (s). In this case 
the insurers had issued a policy but not, ajiparently, a certificate of in- 
surance against third party liability to tlieir assured before June 3, 1031 (t). 
The policy contained certain conditions, one of which provided that no 
liability should arise under the policy until the premium had bt“en paid. 
The premium due was not paid until June ii, 1931, ujxm which date the 
insurers issued a certificate of insurance containing the statement ” Date 
of commencement of insurance June 4, 1931.” The insurers were prosecuted 
and in the first instance convicted under s, 112 (3) for issuing a certificate of 
insurance false to their knowledge in a material particular. L'ptju apjx;al the 
insurers’ conviction was quaslieci uj)on the question of " knowlerlge ” (/<). 

Apart from the absence of the necessary certificate of insurance it is 
submitted that had the assured driven his car before the date upon which 
he paid the premium (June ii) he could have been convicted of the offence 
under the present subjection. Although there would have been a ixjlicy 
in existence between the relevant dates, it would have been ineffective, botli 
by its conditions and from the absence of a certificate, during that time to 
protect the user against liability to third parties, the object and purpose of 
Part II of the Act would pro tanlo have been frustrated, and the jirotection 
designed to be secured to injured third parties under that Act, the Third 
Parties Act (r), and the Road Traffic Act, 1934, avoided {w). 

{r) Hargreaves v. Dawson (1871), 24 L. T. 428 ; freer v. Murray, j 804] A. C. 57O ; 
Tower JJ. V. Chambers, [1904J 2 K. H. 903. (i) [1932] 2 K, IJ too. 

(t) ily 8. 30 (5) of the Koad Traffic Act, 1930, a policy of insurance is ineliectivc 
for the purponea of Tart II of the Act unless a certificate of insurance lia.s been issued 
by the insurers. 

(w>.See further, pp. 261-262, post. (v) See ante, chapter lit. 

(ill) S'orman v, Oresham Ftre and Accident Ittsurance Co. (1935). LI- 1 - lb. 282. 
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( 11 ) Non-disclosure or misrepresentation of material facts {*) on the 
part of the assured or his agents {y) in the obtaining of a policy entitles the 
insurers to avoid their liabilities to the assured thereunder, both past and 
future. Where a motor vehirle is used under the cover of a policy the grant 
of which the owner or user induced by misrepresentation or non-disclosure, 
iiis protection against liability is extremely precarious. A claim by the 
assured to enforce the indemnity against his insurers could be defeated, and 
the policy rescinded so as retrosj^ctively to release the insurers from 
liability (a). 

In such a case, therefore, the policy of insurance, although “ subsisting ” 
at the time of user, would be as little effective as the type of policy with a 
suspensory condition last discussed to accomplish the object and purpose 
of Part II of the Act. It might be objected to this submission that it 
necessarily involves elevating misrepresentation or non-disclosure to the 
rank of a criminal offence. To such a contention the Act itself provides 
the answer. Section 112 (2) (b) makes it an offence, punishable by fine or 
imprisonment or both, to make a false statement or withhold any material 
information for the purpose of obtaining the issue of the necessary insurance 
or seevirity certificate (c). It is difficult to arrive at any conclusion other 
than that misrepresentation and non-disclosure are made criminal because 
their effect would be to avoid a prolicy induced by them and so derogate 
from the principle of " compulsory insurance,” and the protection thereby 
conferred upon injured third parties. The position in law of cases under 
this point differs, however, from the cases considered under (i) above (d). 
W hilst in the type of ca.so first considered the policy enjoyed a mere barren 
existence and no rights or remedies could arise under it by reason of its 
own comlitions. in tlie second tyjx? of case not only does a policy induced by 
misrepre.sentation or non-disclosure continue to exist until it is avoided, but 
the riglits and liabilities arising under it also have legal effect until such 
time as the insurers repudiate the policy or seek its rescission. Further, 
the insurers may never seek thus to avoid the policy, they may waive their 
riglit to repudiate and elect to treat the policy as valid, in which case the 
potential invalidating effect of misrepresentation or non-disclosure never 
oix rates (c). IIilhi-iky, J,, in Goodharnc v. Buck (/), considered the jxjsition 
of an assured under a voidable jxjlicv in relation to a prosecution under 
secticin 35 (i). He held that, as between the jiarties, the fact that the rights 
which wi*re immediately created by the contract of insurance were subse- 
qucntl\' avoided on the ground that the policy had been obtained by mis- 
repre.sentation did not prevent there having been a policy in force at the 
time of the user of the vehicle, when it was remembered that at that time 
there had been no avoidance of it. and that there might never have Ireen any 
avoidance at all if the insurance company had chosen to abide by the con- 
tract. On aprpeal (g), this view was not considered, for the appeal turned on 
a different })oint. But Mackinnon, L.J., referred to the setting aside of the 

(;r) See '■ inateri.il faetN, ' ilefined in Hoail Traffic .Act, 1934, s. 10 (5), post, p. 314. 

(y) See this subject discussed more fully, chapter VII, post. 

(a) See generally as to this, chapter IX, post. But note the changes introduced by 
the Road Traffic Act, 1034, s. 10. See chapter V, post ; chapter ATI, post. 

(fc) See posl, pp. 261-404. 

(c) It should be notid that ” knowledge " of falsity is not an essential element 
in the proof of this particular offence. Thus innocent misrepresentation may be 
criminal within the subsection. See post, pp. 261-4O2, more fully. 

(d) E.g. Ocean Accident and Guarantee Corporation, Ltd. v. Cole, [1932] 2 K. B. 100. 

(e) See generally chapter IX, post. ■ 

(/) [1940] I K. B. 107 : 04 l.i. L. R. 115. 

(g) I1940] 1 K. B. 771 ; [1940! I All E. R. 613. 
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policy as being based on a fraudulently composed proposal, with the resiilt 
that on the occasion of the accident the vehide was being driven without an 
effective policy of insurance to cover it. It would appear that where a 
policy is avoided ab initio by insurere^ any user of the vehide during the cur- 
rency of the subsequently avoided pMcy is criminal, and many be prosecuted, 
provided that the time-limit for bringing such a prosecution has not ex- 
pired (A) ; but until the pwlicy has been avoided in this way, it is in force for 
the purpose of this subsection. But the point is not finally determined. 

(ill) The third type of case involves some difficulties. Motor vehides arc 
commonly used by persons other than their owners and by persons not them- 
selves insured against third party risks (i). Frequently such user is 
effectively covered by the owner's third party liability insurance in circum- 
stances in which the owner is under a legal liability towards third parties 
injured through the user's negligence. Within this category fall all cases of 
master and servant, in the widest sense, whether or not the tie of employment 
exists between them. Where the right of control was enjoyed by the insured 
owner in relation to user by another person the insured owner will in law be 
liable for the consequences of that other’s wrongful acts [k). Where user 
under such conditions takes place, the owner’s policy of insurance operates 
to cov’er Am in respect of A/s liabilities for his sc*rv’ants’ acts. That is to say, 
w'here the servant acts within the scope of his employment. There is no 
requirement that an owner of a car is bound to have a policy which would 
cover the liability of his chauffeur who takes out his master’s car for what is 
commonly called a joy ride, and causes jwrsonal injury to a third party 
while so doing (/). 

But there arise cases in which an assured’s car is driven with his consent 
and permission where, owing to lack of the right of control, the relationship 
of master and servant docs not exist and the principles of vicarious liability 
for the user’s negligence do not come into oj)eration (m). This may be the 
case where the car is lent to a friend of the assured or to a member of his 
family ; should the “ user ” in this case be himself covered by the requisite 
third pwirty insurance there is, of course, no difficulty. Often, however, 
such a person will not himself be insured against third party liability. 
Should he be involved in an accident causing injury to third parties, the 
third parties in such case would not be able to claim against the owner of 
the car, but only against the user personally («). 

The question therefore arises as to whether the insured owner’s certifi- 
cate ;uid policy cover liabilities arising out of the user of the car by persons 
not being his servants or agents (o). Where the policy does not purpqrt 
to cover such liabilities there is no doubt that such a " user " of the motor 
vehicle, and the owner who " causes or permits ” such use is guilty of the 
offence under the subsection. Where the policy purports to insure persons 
driving with the assurcnl's consent against third party risks, Tattersall v. 
Drysdale (p) has now- confirmed that such authorised drivers have a right 
to sue the insurers for an indemnity against any such liability which they 


(A) See s. 35 (3), Koad Traffic Act, 1930. past. p. 

(l) E.g. membeia 01 the family of an insured person, or friends. 

\k) E.g. a person voluntarily acting as dnver for the owner ; a friend who drives 
while the owner is in the car. Chapter I, ante, p. 48. 

(/) Etlu (Jokn T.). Ltd. v. Hinds. 11947] K. B. 475 ; [1947] i All E. R. 337, over- 
ruling SiifcA V, Bums, [1943] z AU E. R. 441. See post, ]^. 190-191. 

(m) See this subject discussed fully at p. 48, ante, and the cases in the footnotes there 
cited. 

(i») Subject to Monk v. Warbey, (1935] 1 K. B. 75. 

(nl Sec post, p. ill. 
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may have incurred, and therefore there is with regard to them a policy of 
insurance in force, so long as the policy of him who gave his consent for them 
to drive is in fact valid. 

Considering the meaning of " in force ” in relation to these three points, 
it is submitted that the phrase has a wider implication than mere existence, 
and that, in fact, it means a valid, unavoidable policy of insurance issued 
by an authorised insurer (q) against the requisite third party liability, the 
rights to indemnity under which are vested in and can be enforced by the 
person using the vehicle, or someone who is in law responsible for his wrong- 
ful acts (r), and which will vest in the injured third party in the events 
specified in and by the effect of the Third Parties Act (s). From this sub- 
mission it follows that ‘‘ user ” before the benefits of the indemnity have 
become enforceable, or where the benefits are liable to defeasance through 
misrepresentation or non-disclosure, and the policy has in fact been avoid^ 
on these grounds, will in every instance be unlawful (<). 

This submission, which it is appreciated assimilates the expression 
“ in force ” closely to “ enforceable,” is supported by a dictum of Lord 
Hewart, C.J., in Ocean Accident and Guarantee Corporation, Ltd. v. Cole («) : 

" I find a difficulty in understanding how a person can be said to be 
" insured if the insurance company has no liability towards him." 

Although the consequences of this interpretation may in certain cases 
lx.* harsh — and from the whole of the Act it appears that the legislature 
intended to deal harshly with those who fail to insure themselves or who 
in insuring themselves have acted improperly— it is submitted that were the 
words " in force ” given any other meaning, the result would be considerably 
to derogate from the object and purpose of Part II of the Act, i.e. the principle 
of compulsory insurance therein defined and delimited. 

" In relation to the user of the vehicle by that person." — From the fore- 
going it follows logically that not only must a valid and enforceable policy 
of insurance against third party risks be in existence, but that policy must 
cover the use of the vehicle by the person using it at the time and place and in 
the manner in which it is being used on any particular occasion. Any other 
construction would frustrate the purpose of the subsection, which is designed 
to secure that every vehicle being used on the road at any particular time 
shall be covered, in relation to that particular user by that particular person, 
by the requisite policy of insurance. In order in any case to see whether 
these conditions are fulfilled it is necessary to consider the effect of the 
policy, as Lord Hanworth, M,R., said in Freshwater v. Western Australian 
Assurance Co., Ltd. (a) : " . . . one still has to look at the terms of the 
policy.” 

The whole policy in all its terms must be looked at to determine whether 
in relation to a particular user by a particular person the provisions of 
Part II of the Act are complied with. The terms of any third party liability 
policy may and frequently do contain a variety of conditions which must be 
fulfilled in order that the liability of the insurers to indemnify may arise. 
Apart from the limited categories of conditions made inoperative against 
third parties by section 38 (6), there is nothing in the 1930 Act (c) toinvali- 


(q) Sections 36, 42. See post, pp. 227 el seq. 

ir) Cf. Lord Hrwart, C.J., in Bright v. Askfold, [1932] 2 K. B. 153, at p. 158. 
(s) Ante, chapter III, pp. 120 et seq. 

(<) London and Scoitish Assurance Corporation v. Ridd (1940). ^5 LI. L. R. 46. 
(*♦) [1932] 2 K. B. 100, at p. 104. 

(«) [1933] I K. B. 513, at p. 523. 

(b) See post, pp. 219 et seq. 

[c) Cf. the 1934 Act, 8. 12 ; and see chapter V. post, p. 316, 
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date the inclusion of conditions to wJiich the parties have agreed in a third 
party liability policy (d). The effect of such conditions in a policy can be 
most usefully discussed under three heads ; 

(i) Conditions relating to persons using the vehicle. — Tenns are frequently 
found in the policy limiting the claWs of persons whose liability to third 
parties will be held insured under the policy. The effect of such terms is 
considered in detail elsewhere in this chapter [e). Again, terms are often 
included in the policy providing that no liability upon tlic insurers shall arise 
in the event of the use of the vehicle either by jiersons otherwise purported 
to be covered in the policy who are subject to specified disabilities, or belong 
to a special class (/), or by the assured himself in the event of his intoxica- 
tion (g). If in the circumstances of any particular case one of such con- 
ditions comes into operation, the policy becomes, as regards that particular 
user, inoperative. In such e\ ent the policy cannot be said to be " in force 
in relation to the user of the vehicle ” by the person using the same ; the 
offence under the subsection is therefore committed. In any jiarticiilar 
case the W'ords of Br.^nsos, J., in Gray v. Blackmore (h) may be aptly framed 
into a test — is " that use by him of that motor vehicle ” covered by the 
policy or not ? 

(ii) Conditions relating to the vehicle itself (i). — Policies commonly provide 
that no liability sliall devolve ujxm the insurcr.s in tlie event of ilie motor 
vehicle concerned being driven or used ufion tlie road in a defective con- 
dition. Such conditions have sevTral times come la-fore the Courts, which 
have held that no liability arises when the\' are broken (A-), l lie case of 
Jones and James v. Provincial Insurance Co.. Ltd. (/), where in breach of a 
term of the policy the car was taken out with defectn e brakes, and it was held 
therefore that the insurers were under no liabiliiv to indemnify, may be cited 
b}’ way of illustration (m). 

The effect of Part II of the Road Traffic .\ct upon such conditions was 
directly discussed in Bright v. Ashfold {n). In that case a jxilicy of insurance 
against third party risks was issued to .Ashfold in respect of a motor bicycle. 
The policy contained a term excluding the insurers’ liability " for any accident 
loss or damage caused or sustained while any motor cycle ... is carrying 
a pas.senger unless a side-car is attached." Ashfoid drove a motor cvelo 
on a road with a pillion [lassenger and w'ithout a .side-car. He w;ls charged 
with the offence under section 35 (i), and, on apjieal, convicted. Lonl 
Hewart, C.J , having indicated that in his view the ca.se wa^ tvKi clear for 
argument, said : 

" The policy referred to did not cover ii.se whilst cariy-ing a passenger 
" unless a side-car was attached to the motor cycle. I n those circumstances, 
" which were the circumstances in the present ca-se, there wa.s no policy of 
" insiyance in force in respect of third-party risks. . . . This was a condition 


(rf) On the other hand, » it ot the 1034 Act (see rh.rjUer Vj and the terms of the 
Domestic .Agreement (see chapter VI) have the ettect of invalidating, as against third 
parties, practically all conditions contained in any polity. Nevertheless, the terms of 
the policy it,sell must still be examined to sec whether on the lace of it it covers the user 
of the vehicle, for if it docs not an offence is still committed against s. 35 (t). 

(e) See post, pp. i tg et seq. 

(/) E.g. Jews, actors. Air Force officers, etc. Sec Rickards v. Rrain and Port of 
Manckesttr Insurance Co (i<)34). jo LI. L. R 88. 

(g) For the effect of s. 1 z of the 1934 .Act upon such conditions see chapter V, post. 
p. 316. (*) Post, p. 193. 

(«) For the effect of s. iz of the 1934 Act upon such conditions see chapter V. post, 
[k) See more fully chapterVIII, post. (J) (1929). 46 T. L. R. 71. 

(«ll) For farther examples of the some type sec chapter VTII, post. p. 616, 
in) HWii 2 K. B, 133, 
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“ which circumscribed the operation of the policy from the beginning. 
” There was, therefore, no policy of insurance against third-party risks at 
" all in force in relation to the use of the motor cycle by the respondent, 
" where a passenger was being carried otherwise than in a side-car." 

It is submitted that the same reasoning is applicable to the case of 
vehicles which^ontrary to a condition on the policy, are used on roads in 
a defective condition ( 0 ). 

(iii) Conditions relating to the user of the vehicle [p). — Almost all third 
party liability insurance policies in relation to motor vehicles contain 
conditions stipulating that in certain circumstances relating to user the 
risks arising from the vehicle concerned in the policy shall not be covered 
by the indemnity. Instances of such conditions are those stipulating that 
the vehicle shall not be used for certain purposes, e.g. for business, for 
purposes connected with the motor trade ; for the conveyance of goods, 
etc. ; or for the carriage of certain classes of goods (q). Where such stipula- 
tions amount to conditions of the insurers’ liability there is no doubt but 
that their application in any particular case may cause the policy in law to be 
inoperative, and may lead to the committing of an offence (r). 

The effect of Part II of the Road Traffic ,\ct upon this class of condition 
arose for decision in the case of Cray v. Blacknwre (s), where injuries were 
sustained by a third party by the use of a motor car insured in respect of 
pri\-ate puqroscs only which at that time was being used for the purposes 
of the motor trade. I'pon the insurers refusing indemnity to the assured 
he sued them for a declaration that they were liable to indemnify him. 
Hkanson, J., dicta from whose judgment have been quoted above, decided 
that the insurers were not liable since the condition restricting the user of 
the vehicle was valid and not rendered inoperative by the provisions of 
Part II of the .Vet. He concluded (rt) : 

" Having come to the conclusion upon the facts that the car wasbeingused 
" for a purpose which was excepted from the policy, 1 hold that it was not 
" covered by the policy at all at the time in question ; and I see nothing 
" in the Road Traffic Act which enables the assured, the plaintiff, to say, 
" ‘ Notwithstanding that I was using this car in the way in which the policy 
" ‘ says, not that I was not to use it. but that I could not use it and retain 
" ‘ my cover, you are still liable to pay me under the policy.' ” 

It is submitted that, where through breach of conditions restricting 
liability for third party risks the assured is not entitled to indemnity from 
his insurers. " user ” in such circumstances by him or any other person is 
not a lawful user, since the necessary conditions of the subsection are not 
fulfilled. This has been so held in relation to certain types of conditions, 
and there is nothing to prevent the principle from application to all con- 
ditions of the cla.sses discus.sed. Unless of any particular user it can be 
said that that u.ser by that person in that manner and for that purpose is 
within the terms of the policy, so as to entitle the jierson using the same to 
indemnity against third party risks, then the offence has been committed. 


(0) See chapter V. post, pp. 316 et seq., as to effect of 1934 Act on such terms. 
ip) Some of these conditions are unaffected by s, 12 of the 1934 Act. See chapter V, 
post. 

(q) The effect of conditions as to user is fully discussed in chapters VT and VII, post. 

(r) In some cases it has been held that words of this type are not conditions of the 
insurers’ liability, but words descriptive of the risks covered. See Provincial Insurance 
Co. v. Morgan [1933] A. C. 240, fully discussed in chapter VII, post. 

b) [1934] I R- B. 95 - 

(a) [1934] I K. B. 95, at p. 108. 
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It remains, in conclusion, to allude to the position which may arise 
when the enforcement of an existing policy is affected by illegality. The 
principle remains valid notwithstanding the decisions in T inline v. White 
Cross Insurance (6) and lames v. British General Insurance Co. (c) that a 
contract to indemnify a wrongdow against the liabilities and consequences 
arising out of a wilful wrong is illegal and unenforceable (d). J^ile this rule 
does not render inoperative contracts to indemnify a wrongdoer for the con- 
sequences of his negligence, possible cases in which it might apply to render 
motor insurance policies invsilid have been indicated. In any such instance, 
it follows from the foregoing submissions that user of the motor vehicle 
covered only by an illegal policy would be unlawful within the present sub- 
section. 

" Such a policy of insurance." — A policy of insurance includes a covering 
note (e). No policy of insurance is effective unless it complies with the 
requirements of Part II of the Act. That is ; 

(i) It must be issued by an authorised insurer ; and 

(ii) It must insure the person or classes of persons (/) named therein 
against certain specified liabilities (g) ; and 

(iii) It must be made effective by the delivery of a certificate of in- 
surance by the insurers to the person effecting the policy of insurance 
in question. This certificate must be in the form and contain the 
information prescribed for the purpose in the Regulations made and 
issued by the Minister of Transport in pursuance of his powers under 
this Part of the Act (h). 

" Or such a security in respect of third-party risks.” — .\s an alternative 
to a policy of insurance the person using a motor v ehicle or its owner may 
cover the risks of third party liability arising from the use of the vehicle 
on the road by a security under section 37 of the Act (f). Such security 
must be given by a proper person [}), and must consist in a specified tmder- 
taking under which the liability of the undertaker may. in contrast with 
liability under a policy of insurance, be limited to certain named minimum 
sums (7). The security is not , however, effective for the purpose of section 35 
until a certificate of security has been issued to the person who has covered 
himself thereby. The form of this certificate of security has also been 
prescribed by the Minister of Transport under Regulations {k). 

" As complies with the requirements of this Part of this Act.’ — The.sc general 
words again require reference to the sections of Part II of the Act and their 
general effect. The reader is therefore referred to the following pages in 
which these provisions arc fully discussed. It is sufficient for the present 
purpose to note what must be covered by a policy of insurance or security 
in order that it should comply with the .Act : 

(i) Liability in respect of the death of or bodily injury to any person 
caused by or arising out of the use of the vehicle on a road other tlian liability 


(6) [19*1] 3 K- B. 327. (c) [19*7] 2 K- B. 311. 

(d) See this subject discussed in chapter II. ante, pp. 107 el seq., and the case of 
HaseUine v. Hosken, [1933] i K. B. 822. in which the principle was reaffirmed. 

(#) S. 36 (6) (23 Ualabiiry's Statutes 639). See post, p. 219. 

(/) See the meamog of this phrase discussed post, pp. 1 Ho. r 1 1 . 

{/) S. 36 (t), as amended by Road Traffic .\ct. 1934. *■ '<> lialsbury's Statutes 

(*) S. R. ft O. i94> , No. 926. See post. pp. 214 et seq. 

(i) See this section discussed fully, post, pp. 222 el seq. 

</) S. 37 (i|. (2) (23 Halsbury's Statutes 639). 

Ik) S R. ft O. >941. No. 920. See post, pp. 214 et seq. 
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to servants, to voluntary passengers or arising under contracts. Under 
a security such liability may, under a policv of insurance such liability 
may not, be limited {/). 

(ii) Liability to pay a medical practitioner or hospital for emergency 
treatment afforded to an injured or killed third party under the provisions 
ol the Road Traffic Act, 1934 (”»)■ 

Section 35 (2) and (3) are dealt with in the section dealing with criminal 
offences under Part II of the Act, to which the reader is referred for their 
consideration («). 

4. Section 35 (4). 

" This section shall not apply to a vehicle owned by a local author! t3 
" a police authority, or the Receiver for the Metropolitan Police District, 
" or by a person who has deposited and keeps deposited with the Accountant- 
" General of the Supreme Court for and on behalf of the Supreme Court 
" the sum of fifteen thousand pounds, at any time when the vehicle is being 
" driven by the owner or by a servant of the owner in the course of his 
" employment, or is otherwise subject to the control of the owner." 

The different classes of vehicles e.xcepted from the operation of section 35 
by this subsection must be separately treated. While the benefit of ex- 
ception is expressly conferred upon vehicles of the various kinds and not 
upon the persons driving or using those vehicles, it naturally follows that 
persons using such vehicles are in certain circumstances relieved from the 
necessity of being covered by insurance or security in respect of their use of 
such vehicles. The subsection thus, though nominally only excepting 
vehicles from the operation of section 35. in practice confers the benefit of 
the exception upon persons using those vehicles, as it is only when a vehicle 
is in use that it is required to be covered by insurance or security. 

" a vehicle owned by a local authority." — The meaning of “ local 
authority " is defined by a following subsection and need not therefore be 
discussed here (0). Vehicles hired by local authorities for their purposes 
or vehicles which, more commonly, are engaged by local authorities on 
contract work, not being owned by such authorities, would not come within 
the exception. Inasmuch as a local authority cannot itself " use ” a vehicle 
on a road, the use of the authority’s vehicles by their members or serx'ants 
is covered b)' the exception. By the effect of the Minister of Transport’s 
Regulations the person using a local authority's vehicle must be furnished 
with the appropriate certificate of ownership [p). It is doubtful whether the 
exception would cover the use of a local authority’s vehicle for unauthorised 
purposes or for purposes which are private to the servant or member who 
is using it at any particular time. 

"... a police authority or the Receiver for the Metropolitan Police Dis- 
trict. . . — " Police authority ’’ is not defined in the Act, but must, it is 

submitted, mean the police forces established under the relevant statutes 
relating to the City of London {q), the Counties (r), and the Boroughs (s) 


(/) Ss. 36, 37 (23 Halsbury's Statutes 637, 639). and see fully notes to these sections, 
post, pp. 188 et seq., 222. 

(m) S. 16 {4) (27 Halsbury’s Statutes 548). See chapter V, post, p. 348. 

(ti) See post, pp. 244, 248. 

(o) Post, p. 187. 

(P) S. R. & O. 1941, No. 926, Rule 8 (3). 

(q) City of London Police Act, 1839 (2*3 Viet. c. xciv). 

(r) County Police Acts, 1839 and 1840 (12 Halsbury’s Statutes 775, 787) ; County 
and trough Police Act, 1856 (12 Halsbury’s Statutes 812). 

(s) Municipal Corporations Act. 1835 (5 & 6 Will. 4, c. 76) ; 1882 (10 Halsbury’s 
statutes 576). 
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respectively. The Receiver for the Metropolitan Police District is the 
holder lof a special statutory office (f) who controls the property, funds 
and accounts of the police of the Metropolis («). The exception from the 
operation of section 35 afforded by..this subsection has been extended by 
the Road Traffic Act, 1934, by the addition of the following words to the 
end of the subsection (t') : 

" or to any vehicle at any time when it is being driven for police purposes 
" by or under the direction of a police constable, or by a person employed 
" by a police authority, or employed by the said Receiver, or on a journey 
" to or from any place undertaken for salvage purposes pursuant to Part IX 
" of the Merchant Shipping Act, 1894." 

Lengthy comment could be made upon this addition. Wfficre tlie old sub- 
section only excepted vehicles owned by police authorities, the new sub- 
section covers all vehicles by whomsoever owned, provided they are being 
driven for police purposes by or under the direction of a police constable or 
other employee of the police authority. W hether or not a vehicle is being 
driven for " police purposes ” is a question which may be productive of 
much argument, but which it should be noted is only relevant when the 
vehicle is not one owned by the police authority but owned by a private 
individual. The salvage purposes referred to under the Merchant Shipping 
Act. 1R94 (le), are the affording of aid and assistance to vessels wrecked, 
stranded or in distress, and the cargoes, passengers and crews thereon (x). 

“ or by a person uho has deposited and keeps deposited with the 
Accountant-General of the Supreme Court for and on behalf of the Supreme 
Court the sum of ^15,000, at any time when the vehicle ts beitig driven by the 
oumer or by a servant of the owner in the course of his employment, or is other- 
wise subject to the control of the o!£»icr.’'~The owner of a motor vehicle, 
instead of covering the risk of liabilities towards third parties arising out 
of the use of such vehicle by him.self or his .servants by insurance or security 
in accordance with the requirements of Part II of the .Act, may make the 
dejxjsit which is indicated in this subsection with the .Accountant-General. 
When he has made such deposit he must then issue in resjKCt of that motor 
vehicle signed by himself or his agent a certificate that the vehicle is covered 
by deposit (y). The making, administration and application of such 
deposits are governed by section 43, which is later the subject of separate 
treatment (2). 

Where an owner makes such a deposit, the deposit will operate to cover 
the use of the vehicle in respect of which the deposit is made, by the owner 
or any other person who is the owner’s servant, in the legal sense {a). 
The words " in the cour.se of his employment ” refer to the use of the vehicle 
by the owner’s employee, not l)eing such that the owner would escape 
liability for the wrongful acts of his .servant while so using the vehicle (i). 


(/) Metropolitan Police Act, 1820, Metropolitan Police (Keteiver) .Act, iHOi (12 
Halsbury's Statutes 743. 825I. 

(u) 25 HalsburjCs Laws, 2nd Ldn. 207. 301, 302. 

(v) Road Traffic .Act, 1934, Schedule III (27 Ilalsbury’s Statulc.s yiH). 

(w) Merchant Shipping Act. 1894. Part IX (i8 Halsbury’s Statute* 358). 

(x) By Schedule III of the Road Traffic Act, 1934. 

(y) S. R. ft O. IQ41, No. 926, Rules 8 and 11. 

(t) See post, pp. 223 et 

(a) The Court of Appeal in Monk v. Warbey, [1935] i K H 75, considered that this 
part of this subsection afforded a strong indication that the Act was intended to give 
rights to third parties against persons who allowed others to drive their vehicle without 
insarance. 

ChApter I, ante. pp. 48 el ieq. 



Section 35 ( 6 ) 187 

The concluding words are designed to cover the case of use by a friend or 
relative of the owner who, in law, is in the same position as a servant of 
the owner when the latter has the right to control his actions (c). 

5. Section 35 (5). 

“ This Part of this Act shall not extend to invalid carriages within 
" the meaning of Part I of this Act or to tramcars or trolley vehicles the 
" use of which is authorised or regulated by special Act of Parliament or 
" by an order having the force of an Act, unless the special Act or order so 
" provides." 

As has already been indicated, certain motor vehicles are excluded from 
the operation of Part II of the Act. The definition and classification of the 
te.rm " motor vehicle ” has been discussed. It remains to indicate that by 
this subsection three types of such vehicles are indicated. These are : 

Tramcars : i.e. any carriage used on any road by virtue of an order 
made under the Light Railways Act, 1896 [d). But the Special Act or 
Order under which such tramcars are operated may provide that they 
are subject to the provisions of Part II of this Act (c). 

Trolley vehicles : i.e. meclianically-propelled vehicles adapted for 

• use on roads without rails and moved by power transmitted thereto 
from an external source (/). These are subject to a similar provision 
as may affect tramcars (g). 

Invalid carriaf’cs : i.e. mechanically propelled vehicles of unladen 
weight of not more than 5 cwt. AMD which are specially designed and 
constructed, and not merely adapted, for the use of persons suffering 
from some physical defect or disability and are used solely by such 
jiersons (h). 

6. Section 35 (6). 

" In this section the expression ' local authority ’ means the council 
" of any county, county borough or county district, the common council 
" of the City of London and the council of any metrojxilitan borough, and 
" includes any joint l)oar<l or joint committee which is so constituted as to 
" include among its members representatives of any such council." 

The effect of this subsection is merely to define what bodies are local 
authorities within the moaning of the exception conferred upon such bodies 
by subsection (4) of section 35 which has been dealt with above. Local 
authorities are constituted and governed by the provisions of numerous 
Acts of Parliament (i). P'or the purposes of the application of .section 35 to 
Scotland the term " local authority ” is given a special significance : 

7. Territorial limits of Act. — These may be taken to be, mutatis 
mutandis, the same as those of the Act of 1934, which are considered later (/). 


(r) Chapter \,ante,-pv- et irq. The legal significance of " servant " must beclearly 
distinguished from the use of the term in common parlance. Whenever one person 
has a right to control another’s actions, then that other person is his servant in law. 

(d) 14 Halsbury's Statutes 252. 

(e) Hoad Traffic .\ct, 1930, s. 121 (1). 

(/) Ibid. - (g) Ibid., s. 35 (5). 

(h) Ibid., s. 2 (j) (g). Whether such a vehicle would be excepted from the operation 
of Part II were it being used by a person not within the definition is a question which 
may some day have to be decided. Cf. also, Payne v. Allcock, [1932] 2 K. B. 413. 

(») E.g. Public Health Act, 1875 (13 Halsbury’s Statutes 623) ; Municipal Corporations 
Act, 1882 (10 Halsbury’s Statutes 576) ; Local Government Act, 1894 ; Local Government 
Act, 1929 (10 Halsbury’s Statutes 773, 883.) 

(7) Post, p. 27(1 
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Section 44. 


Application to Scotlattd. 


” This Part of this Act shall apply to Scotland subject to the follow- 
ing modification : — 

*' In section thirty-five the expression ' local authority ’ means any 
“ county, town, or district council or any joint committee which is so 
** constituted as to include among its members representatives of 
" any such council." 


Section 123 (3). 

"This Act shall not extend to Northern Ireland ” (A). 


PART 3.— REQUIREMENTS AS TO POLICIES AND SECURITIES 

I. — Policies 

1 . Section 36 ( 1 ). 

Requirements in respect of policies. 

In order to comply with the requirements of this Part of this Act, a 
'■ policy of insurance must be a policy which — 

" (a) is issued by a person who is an authorised insurer within the meaning 
" of this Part of this Act ; and 

" (b) insures such person, persons or classes of persons as may be specified 
'* in the policy in respect of any liability wliicli may be incurred 
by him or them in respect of the death of or Ixxlily injury to 
" any person caused bj' or arising out of the use of the vehicle 
" on a road : 

“ Protided that such a policy shall not be required to cover — 
" (i) liability in respect of the death arising out of and in 
'* the course of his employment of a person in the 
" employment of a person insured by the policy 
"or of bodily injury sustained by such a person 
" arising out of and in the course of his employ- 
" ment ; or 

' (ii) except in the case of a vehicle in which passengers 
" are carried for hire or reward or by reason of or 
" in pursuance of a contract of employment, 
" liability in respect of the death of or bodily 
" injury to persons being carried in or upon or 
entering or getting on to or alighting from the 
" vehicle at the time of the occurrence of the 
■' event out of which the claims arise ; or 
" (iii) any contractual liability." 

It should be noted that the above subsection has been amended by 
subsection (4) of section 16 of the Road Traffic Act, 1934, as follows : 

" {4) In paragraph (b) of subsection (i) of section thirty-six of the 
" principal Act, the reference to liability in respect of death or bodily injury 
" shall be deemed to include a reference to liability to make a payment 
" under tifis section in respect of emergency treatment required as a result 
" of bodily injury, and the proviso to that paragraph shall not have effect 
" as respects liability to make a payment under this section " (/). 


(A) The Northero Ireland Koad Traffic Act, 1930, contains insurance provisions 
practicsQy identical with the English Act of 1930, but the Northero Ireland Act of 
1934 i* evw more stringent than the English Act of tbst yesr. 

( 1 ) See chspter V, post. p. 348. 
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1. "In order to comply with the requirements of this Part of this Ad .” — ^The 
requirements referred to are principally those in section 35 {m), relating to 
the duty not to use a vehicle on the road without there being in force in 
relation thereto such a policy of insurance as the Act stipulates. 

2. "A policy of insurance must be a policy which (a) is issued by a person 
who is an authorised insurer within ike meaning of this Part of this Act.’ —The 
definition of a person who is an authorised insurer is given in subsection (3) 
of this section in dealing with which it will be considered (m) . It is submitted 
that the words " is issued by a person who is " an authorised insurer bear 
their plain and natural meaning, and that therefore not only must the jxjlicy 
have been issued by a person who was authorised at the time of issue, but 
that, subsequently, the insurer must remain authorised (0). 

3. "A policy of insurance must be a policy which (/>) (b) insures such person, 
persons or classes of persons as may be specified in the policy." — It is submitted 
that the word insures means " gives an undertaking to indemnify enforceable 
by the person (or p)ersons) to whom it is given.” 

The meaning of the words "insurance” and "indemnity” has been dis- 
cussed and contrasted. It has already been pointed out that, as the last 
section requires, the policy must be one which is “ in force,” and that 
" in force ” signifies that the policy must not be avoidable on account of 
any non-disclosure or misrepresentation, or on account of the breach of any 
condition of the policy prior to the occurrence of the event which gives rise 
to the liability [q). It is submitted further that a policy which contained 
any provision whereby the insurers might refuse the indemnity at their 
discretion in any circumstances would not be one which " insured ” 
sufficiently to satisfy this subsection 

Thus, " insures such persons, etc.,” must mean that the policy gives to 
such f)erson or persons, or to the members of the classes of persons specified 
in the irolicy, the right to enforce against the insurers the undertaking which 
the policy gives (r). 

It must be stressed here that “ person ” includes companies, etc. (s), 
and that a policy of motor insurance issued to and effected by a company 
would of necessity be an insurance of the driving of the vehicle by some 
person on behalf of the company (t). It was argued in Sutch v. Burns («) that 
this section of the Act was designed to secure that in respect of vehicles 
owned by a company (or, etc.) not only should the company be insured 
against liability which it might incur, but the j>ersons drimng with the 


(m) See ante. pp. 170-187, 

(n) See further as to this, post, pp. 227 et seq. 

(0) I.e. must not become unauthorised by failure to comply with the formalities 
prescribed by the Assurance Companies .\ct, 1909 (2 Halsbury's Statutes 724), and the 
Assurance Companies Act, 1946 (39 Halsbury’s Statutes 371). amended by the Road 
Traffic Act, 1930. s. 42 (23 Halsbury's Statutes 641). Such subsequent failure also 
renders the " insurer ” liable to a penalty under s. 2 (2) of the 1946 Act, post, pp. 231 
et seq. 

(p) Section 36 (i) (a), which requires a policy to be issued by an authorised insurer, 
is dealt with fully at pp. 227 et seq., post. 

(?) Cf. the provisions of Part II of the Road Traffic Act, 1934, chapter V, post. 
See also chapter IX, post. As to the meaning of '' in force ’’ see p. 117, ante. 

(r) Tattersall v. Drysdale, [1935] 2 K. B. 174 ; Digby v. General Accident Fire and 
Life Assurance Corporation, Ltd., [1943] A. C. i2i ; [194-] ^ All E. R. 319 ; . 4 Nsftn v. 
Zurich General Accident and Liability Insurance Co., Ltd., [1944] 2 All E. R. 243. 

(5) SeeaM/«, p. 121. 

(<) Since a company can only act through its agents or employees. 

(«) [«943l 2 All E. R. 441. 
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permission of the company sliould themselves be intiired (v), bot this conten- 
tion was rejected by the Divisional Court in EOii {Jtdm T.), L/d, v. Kinds (w) 
The argument which succeeded in Suich v. Bums (um) was to the effect that 
it is the duty of a master who covers his servants by a third party insurance 
policy while they are driving his vehicles on the road to cover them, in 
order to comply with section 35 (i) of the 1930 Act, by a policy, which extends 
insurance protwfion to them even while tliose ser\’ants are using the vehicles 
in circumstances in w-hich the master would not be liable, for instance, owing 
to the operation of the doctrine of common employment (i ), or because the 
servants are acting outside the scojh' of their employment. In Etlis {John 
T.), Ltd V. Hinds ) Goodard. L.C.J., /x)inted out that when' the servants 
are acting outside the scop' of their employment in their use of the vehicle 
the master cannot be said to have caus'd or jH'rmittwl that use of his vehicle, 
and is therefore not required by the iq30 Road Traffic Act to have a {xilicy 
of insurance to cover that unauthorised use. As the decision of Atkinson, J,, 
in Sidch v. Burns was decided on hy|»thetical facts, the Court of Appeal (a) 
held that the Court had no jurisdiction to hear the case And now hllis 
(John 1 .), iJd. v. Hinds (u) has reversed the derision. 

There is a vital difference between the position where the driver of 
the car is acting as the agent or servant of the assured, and the {xisition 
where he is merely driiing with the assured's permi.ssion or consent. 
In the first case the assured is liable for any death or injiirj' inflicted by the 
driver to third fiarties (b). In the other case he is not (c). It is submitted 
that when the driver of a motor vehicle is acting in such driving as the 
servant or agent of another person so as to make that other person vicariou.sly 
responsible for any liability which he (the driver) incurs, he satisfies the 
requirements of section 35 (l) and si'ction 3O (i) (b) if the person on wliose 
behalf he is driving has in force such a policy of insurance as insures that 
person against any liability (of the kind sjx'cified in siihscrtion (i) (h) of 
section 36) when the vehicle i" Ix-ing driven by some other person on his 
behalf (i.r. is not a policy under which only the assured is p'rmitted to 
drive). Such a driver, taking the word.s of the above sub.st'ct ions, could say 
that he was “ using a motor vehicle on a road ... in relation to the user of 
which by him there was in force such a p>liry of insurance as complies with 
the requirements of this Part of this .\ct, namely, .such as insures such 
person (the person on whose behalf he is dri\’int;) against any liability which 
may be incurred by him (not the driver, but the jx-rson on whose Ix-half he 
is dri\'ing) in resp-ct of, etc " The object of tlu- ,\( t would not be defeated 
by such an inteqiretation. since any jierson injured by the dnver in such 
cirrum.sfances, although he could not obtain advantage from anv insurance if 
he sued the dnver alone, could sue the p-rson on whose behalf the driver was 

(1 ) So as to prevent the third party h.<ving no rights against an insured person 
in ca.ses where the servant of the company, although driving its vehicle, was not driving 
on Its business or as its agent 

(u) [UHf K H 47S i<M7 i All I- K 337 (u u I HMjl -i Ml K K 441. 

(r) In thecase of £ 7 /o lyeAn 7 ) I Id \ K H 473 , [ 1047' i .Ml K. K. 337. 

next referred to. the situation arising where a servant is deharred bv the defence of 
common employment from obtaining damages from his emiiloyer fot injuries caused by 
a fellcjw servant was not consideresi, and is such an event the injured servant would some- 
times be prevented from obtaining satisfaction of any judgment he might obtain against 
the fellow servant himself. See note (d). tn/ta. 

(а) *1044] K. B 40b , (1944) I All K. K. 320. n. 

(б) Samson v. AUchison, [1912} A. C. 844; Reickardt v Shard (1913), 30 
T. L. R. 81 ; Pratt v. Pairtek, (1934] i K. B. 488 ; Parker v Miller (1936), 42 T. L. R. 
408 ; Smith v Moii, '1940J 1 K U 424 ; {1040’ i All IC K 

(f) Jod V, Morison (1834), 6 C. A P. 501 ; Sanderson v, Collins, [1004] 1 K. B. 628 ; 
Reukarett v. Shard (supra). 
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driving, and have the advantage which the Act envisages irom the insurance 
of that person (d). 

In other wor^, the driver of a vehicle who, if he incurs any liability 
to a third party, will make some other person as well as himself responsible 
therefor, will satisfy the requirement of the Act if that other person is 
insured against the consequences of the liability so incurred. Thus paid 
drivers employed by a firm, individual or company need not be themselves 
covered by a policy, provided that their employer has such a policy as 
insures the employer against any liability of the specified kind which may 
be incurred by the employer through the driving of such drivers. The 
position w’ould be the same in the case of private individuals when There 
is such a relationship between owner and driver as makes the former 
vicariously liable for any wrongful acts committed by the latter, the owner 
being insured (c). But the position is entirely different where the driver 
is merely driving a vehicle with the permission or consent of the owner. 
In that case, if the driver runs down and injures a third party, the liability 
thereby incurred is his alone, and unless he is insured the third party has 
no insured [>erson against wliom he can enforce the liability. In this case, 
it is submitted, the Act by sections 35 (i) and 36 (i) (h) clearly requires that 
the di'iver shall himself be insured by a valid contract of insurance to which 
he is a party and under which he can directly enforce payment of an in- 
deninity against insurers. This result he can achii've by making sure that 
the {xilicy of the ]K>r.son 011 whose permission he is driving his car has an 
extension clause in it covering such use. 

There is no reason why a single jwlicy should not insure two or any 
number of persons. At common law. however, the persons insured must 
be parties to the contract, must have given consideration and must be able 
to enforce the |K)licy against the insurers. 

There is nothing in tliis subsection taken by itself (/) to suggest that the 
well-known rule of the common law (which has survived so many contractual 
attempts to e\’ade it) (g), that no person who is not a party to a contract has 
any rights thereunder, should be abrogated. 

This conclusion at once begs the question as to what is effected by sub- 
section (4) of this section (A). For the reasons which have been given, it 
would seem that when the draftsman came to this subsection a doubt arose 
in liis mind as to whether " persons specified, etc.,” were persons who could 
enforce a policy to which they were not parties, and framed subsection (4) 
for the purpose of removing that doubt. It may be assumed that that 


[J) Si-i- chapter tl, ante, i)p 7(1 i 7 Hut he may be prevented from obtaining a 

judgment again.-.t the principal by the doctrine o) coinnion einjiloynient. Where tliere- 
lore an owner of vehicles, driven by servants, is likely to be faced by " Road Traffic 
Act ’■ claims wliicli arise from the use of Iii.s veliiclcs b)- his seriants within the scope of 
their employment but which would fail against him owing to this doctrine Of common 
employment, then that owner should see that his policy contains an extension clause in 
it which extends cover to his servants when they are permitted to drive by the assured 
owner, if he wishes liis servants to obtain personal cover under his policy. This require- 
ment will no longer be nccessar)- so far as the doctrine of common employment is con- 
cerned, for that defence (of common employment) has been abolished by the Law Reform 
(Personal Injuries) Act, 1948. against claims arising after July 5. 194S. See p. 37. ante, 
(e) AsinProffv. Po/ricA, [1924] i K. B. 488 ; Parftet v. Af i//«r (192O). 42 T. L. R. 408. 
(/) I.e. without regard to subsection (4) of this section, post, pp. 2H etseq. 

{g) As, e.g., in TweddU v. Atkinson (1861), i B. & S. 393, where it was expressly 
agreed by the parties that the third party should have power to enforce the contract. 
C£. Mclhado v. Porto Alegre Hail. Co. (1874), L. R. 9 C. P. 503 ; Dunlop Pneumatic Tyre 
Co. V. Selfridge <6- Co., Ltd., [1915] A C. 847. And see ante, chapter 11 , pp. 92 et seq. 

(A) Post, pp. 211 seq. 
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subsection was designed and intended to enable persons driving the insured 
car with the assur^'s consent to have a right which they might (*), apart 
from the subsection, not have — namely, the right themselves to enforce the 
policy against the insurers in so far as it purported to give them the indemnity 
which the subsection now under co&sideration requires to be given to them. 

The meaning and effect of subsection (4) will considered fully later (j). 
It suffices here to state that in TaUersall v. Drysdale (A) it was finally decided 
that insurers, upon the true construction of the later subsection, were legally 
bound to indemnify all p)ersons or classes of persons referred to in the policy as 
being insured whether they are parties to the contract or not, with the result 
thata person driving with theassured'sconsent, if the policy states that he will 
be indemnified, has himself a right of action direct against the insurers to 
enforce the policy in respect of any liability which the policy purports to 
cover (/). 

It was further decided in Digby v. General A ccident Fire and Life A ssur- 
ance Corporation, Ltd. (m) that an issued policy which complies with sections 
35 and 36 of the Road Traffic Act, 1930, and which extends indemnity to 
any person driving the insured car with the policy holder’s consent, in fact 
contains a number of contracts of insurance, one with the policy holder and 
one with each person dri\’ing on his order or with his consent. 

4. "Any liability which may be incurred by him or them.” — The various 
classes of liability which may be incurred by the use of a vehicle on a road 
have been described in detail in a previous chapter («). This phrase docs 
not mean what at first sight it might be thought to imply (0). It means any 
liability which may lie incurred by him or them pro\adcd it is incurred at a 
time and in the circumstances covered by the policy. In other words, although 
the insurance given must cover every class of liability — whether in tort {p) 
or in breach of a statutoiy duty {/>) — save those expressly excepted by the 
jMtJviso to the subsection, it n^ not cover any liability incurrtxl outside 
the limits to which the insurers may choose to restrict the risk which they 
undertake to insure {q). 

Thus, if before 1935 (r) the policy provided that it did not cover liability 
whilst the car was being driven by a drunken driver (s) ; in a manner 
dangerous to the public (/) ; by an officer of His Majesty's -Air Torce («) ; in a 
d^gerous or defective condition (r) ; at night ; with an excc.ssive load of 


(1) They would only have it if they were parties to the contract — as they might 
be — e.g. a relative of the assured who shared in paying the premium. 

(j) Post, pp. 211 et seq. (A) '>Q 3 S] r. K. B. 174. 

(/) Austin V. Zurich Oenerat Accident and Liability Insurance Co., l.td., [1944] 2 
All E. K. 24J ; affirmed, [1945] K. B 250 ; [1945] i All E. R. 316. 

(w) '1943] C. 121 ; [1942] 2 AH E.R. 319 

(n) Chapter I, aute. pp. 16-42. Otherwise than in respect of hospital charges or fees 
for emerg^cy treatment under the Road Traffic Acts. 1930-4, there seem to be no 
instances of absolute liability for injuries caused to persons by the use of motor vehicles. 
Altter, for injuries to property under certain statutes. Cf. Postmaster -Genet at v. Beck 
and Pollitter, [1924] 2 K. B. 308. 

f o) J.e. any liability of any extent in any circumstanciis. 
p) See ante, pp. 16-42. 

(y) Cf. the provisions of the Road Traffic Act, 1934. s. i*, post, chapter V. 

(r) As to the changes made by the 1934 Act see post, chapter V. Some of these 
restrictions are still permissible under the 1934 Act. but under the Motor Insurers' 
Bureau Agreements (see ch^ter VI) are of no avail against injured third parties. 

(s) Cf. James v. British Oenerat Insurance Co.. [19*7] 2 K. B. 311 ; Tiniine v. White 
Cross Insuramte, [1921] 3 K. B. 327. (f) See Section 11 of this Act. 

(«) See Rickards v. Brain and Port of Manchester Insurance Co. (1934). 5^ U* L. R. 88. 
(v) See. e.g., Jones and James v. Prooinciai Insurance Co., Ltd. (1929), 46 T. L. R. 
71 ; 35 Li. L. R. 135 ; and see post, chapter V. p. 320 and cliapter VIll, p. 606. 
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passengers ; for purposes of business (w) ; in the County of London (*) ; or 
in any particular manner, circumstance or place which the insurers saw fit 
expressly to except (y), the policy was valid and sufficient for this Part of 
this Act so long as the car thereby insured was being used only in such manner 
and circumstances as to be covered by the policy (a). 

At first sight this interpretation would seem largely to have defeated the 
general scope and object of the Act (b). Moreover, it is an interpretation 
which, it is submitted, the words of the subsection do not necessarily bear. 
It might well be contended that “ any liability " means what it seems to say — 
namely, " any liability caused by or arising out of any use of the vehicle 
on the road " and not “ any liabilit5' arising out of such use of the vehicle 
as the insurers choose to permit.’’ Insurers could (for example), imder this 
subsection issue a policy insuring the vehicle only when it is being driven 
in Oxford Street (c). Nevertheless, it must be taken now to have been 
settled by authority that the words “ any liability " in this subsection had 
only the limited meaning which has been indicated (d). This, moreover, is 
the interpretation of the requirements of the subsection given to it by 
the Minister of Transport (e). The general effect in this respect of this part 
of this subsection cannot, it is submitted, be more clearly expressed than in 
the words of Branson, J., in Gray v. Blackmore (/), where he said (g) ; 

" It seems to me that the best way of trying to understand the pro- 
" visions of the Act is to look at the series of sections, beginning with 
” s. 35, the first section of Part II. (His Lordship read the section.) If 
" a {x:rson acts in contravention of that section he is made liable to fine or 
" imprisonment or both. So there is an enactment prohibiting the use of 
" the vehicle upon the road unless the person using it is covered against 
" third-party risks in respect of that user of the vehicle. Then, s. 36 
" provides what the pwlicy must contain if it is to comply with the pro- 
" visions of the Act, that is, what cover a man who is using a motor vehicle 
" upon a road must have if he is to escape the consequences of s. 35 ; and, 
" in order to do so, he has to have a policy of insurance which is issued by 
“ an authorised jjerson and which insures him in respect of any liability 
" which may be incurred by him in respect of death or bodily injury caused 
" by or arising out of the use of the vehicle on the road. That, it seems to 
" me, is simply prescribing what cover the man must have if he is to escape 
" the consequences of s. 35. 

" Sect. 35 relates to the use by him of a motor-car upon the road, and it 
“ is that use by him of that vehicle on the road, that must be covered in 
" order to free him from liability under s. 35. All that s. 36 does is to 
" prescribe the kind of cover that he must have in order to escape the con- 
" sequences of using the vehicle in contravention of s. 35. 

" What is sought in this case is a construction of the section which should 
" say that any policy issued in respect of any vehicle which may be used on 
" the road must cover that vehicle whenever used on the road for any pur- 
" pose for which any vehicle can be used on the road. I do-not see that the 
“ statute says anytiung of the sort. It is defining the protection which a 
" man must have if he is to escape the consequences of s. 35. That that is 
“ so, app>ears from the provisions of s. 36 itself. It is obvious from s. 36, 

(w) See. e.g., Gray v. Blackmore. [1934I i K. B. 95. And see post, chapter V. 

(*) See, e.g., Bonney v. Cornhill Insurance Co., (1931), 40 LI. L. R. 39. 

(yj See. generally, post, chapter V. 

(а) Bright v. Ash/old, [rg32] 2 K. B. 153 ; Gray v. Blackmore, [1934] * K- 95 . 

(б) As no doubt the legislature thought when it passed the Act of 1934. s. 12 
thereof, post, chapter V. 

(e) See further, post, chapter V, but subject to s. 12 of the 1934 Act, post, p. 314. 

(d) Bright v. Ashjold, [1932] 2 K. B. 153 ; Gray v. Blackmore, [1934] t K. B. 95. 

(«) Who has prescribe " limitations of use " as being one of the particulars of 
conditions to which the policy is subject to be stated on an insurance certificate. See 
further, post, p, 219, (f) [1934] * K. B. 95. (g) Ibid., at p. 104. 

L.M.I. o 
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" sub-s. 5, gating to the certificate of insurance, that the policy may con- 
" tain conditions the nature of which is left completely open. ^ it clearly 
" contemplates that the policy may be issued subject to certain conditions, 
*' and unless they are to be conditions limiting the liability of the under- 
“ writer what possible reason c^n there be for their inclusion in the ccrtifi- 
'* cate, the object of which is to make clear to whom it may concern the 
*' conditions, if any, subject to which the policy has been issued. But it 
" would be an entirely different matter for the legislature to go back to a 
*' time before the accident had happened and to say that, if any one chooses 
" to underwrite a policy in connection with a motor car, no limitations as 
" to the time during which, or as to the persons by whom, or as to the 
" manner in which, that vehicle can be used can have any avail to save the 
" underwriter from liability. If that were the state of the law, it would 
" mean that there could be no such policies as are issued at present — policies, 
" for example, where a man insured two or three cars, warranting that only 
" one of them shall be in use at a time, and thereby gets a reduction of 
" premium. No underwriter would underwrite such a policy if it could be 
" said, «r post facto, that that condition, being broken, could not be relied 
" upon, and that he might be liable for the damage done by three cars out 
" at one time, although he had only insured one ; and similarly one might 
" imagine any number of ridiculous positions which would arise. I see 
“ nothing in the statute which prevents an underwriter and an assured 
" from agreeing to a policy with any conditions that they choose ; but if 
" the assured takes the car upon the road in breach of those conditions he 
" cannot thereby throw a greater obligation upon tlie underwriter. All 
" that happens is that he is on the road without a policy which is covering 
" him under the Road Traffic Act. and he is liable under s. 35 as though he 
" had never taken out a policy at all. He is using a car which is not covered 
" by a policy which insures him under the words of s. 36, sub-s. i (b)." 

It should be observed that the liability may be incurred to persons other 
than the person injured (A). In the case of death, of course, this would 
necessarily be so (1). 

It should be noted, however, that whilst msurers may under this sub- 
section restrict the Hability to liability arising out oi a specified use oi the 
vehicle, they cannot restrict the class of liability insured against save as is 
allowed by the pro^’isos to the subsection. In other words, although the 
insurance need not be against liability arising out of any use of the vehicle, 
it must be against any liability (other than such as is expressly excepted 
by the proviso). arising out of the use insured. Some motor policies issued 
under the .Act contained some such clause as confines the insurance to 
indemnity against : 

" Any liability at Common Law or under the Fatal Accidents Acts, 
" 1846 to 1908 {j), or under the Road Traffic Act, 1930 ” (A). 

It is submitted that any such clause docs not satisfy the requirements of the 
Act (A). Now, of course, it would have to include liability under the Law 
Reform Act, 1934. But besides these, there are other possible statutory 
liabilities in respect of the death of or injury to a third party (wi). 

The following results of the effect of this part of this subsection should 


(A) See post, p. 196. 

(f) As to tfais, see ante, chapter I, pp. 32 el seq. 

H) 12 Halsbury's Statutes 333, 340. 

(A) Moreover, whether this be so or not, the bolder of such a policy might find 
hjiii—n in difficulties when using bis car abroad. See post, chapter Vll, p. 333. 

(m) Cf. post, p. 210, as to the legality of policies which exclude indemnity for 
UabUiues to certain classes of persons {t.g. relatives ol the assured), and post, pp. 193-0, 
tm ta Ussiitissg the iisdemaity given by the policy to a certarn atnoant. 




195 


Requit ernents in tespect of Policies 

here be observed : 

(A) Since liability may be incurred personally or vicariously, the owner 
of a car who wishes it to be driven by some person such as a chauffeur as 
well as by himself must not only see that he himself is properly insured 
under this subsection in respect of his own driving (for if he does not he will 
be causing or permitting the use by such person of the vehicle in contra- 
vention of section 35) (n), but must also insure against anv liability which 
may be incurred by that person when acting as his agent, for which he also 
is responsible (0). 

(B) The husband of a woman who (whilst living with him) drives his car 
should sec to it that she is properly insured against liability whieh she 
may incur to third parties by running down and injuring or killing some 
person (/>). 

(C) There must apparently not be any limit to the amount of the indemnity 
which the insurers undertake to give. This is in curious contrast to the 
provisions of section 37 (q), relating to securities which may be used instead 
of and as substitutes for policies under the .Act. If the indemnity is given 
by means of a security instead of by a policy, the insurers can limit their 
liability to the sum of £^,000 in the case of private cars, or £25,000 in the 
case of public service vehicles. 

Rut it is not by any means clear that insurance limited to say £5,000 
in respect of any one (or more) (r) accident would not satisfy the subsection. 
Although this subsection, unlike subsection (i) (a) of section 37 (s), contains 
no express permission to issue a policy " subject to any conditions,” it has 
been held that this qualification is to be implied by reason of the provision 
in subsection (5) of this section that a certificate of insurance shall contain 
such particulars as may be prescribed of any condition to which the policy 
' is subject (/). If one condition, why not another ? The answer is that any 
such insurance limited in the amount payable by way of indemnity would 
not be an insurance against " any liability ” («). Moreover, the express 
permission of a limit in section 37 implies its prohibition in this section, 
though it is difficult to understand why a limit should be allowed in a security 
which is intended and prescribed to be alternative to a policy (r), and under 
which it as extremely doubtful whether third parties can acquire rights by 
virtue of the Third Parties Act (w), if it is not allow-ed in the case of an 
insurance policy. Moreover, subsection (4) of section 10 of the Road Traffic 
Act, 1934 (a), appears to contemplate that insurers can limit the amount 
of the indemnity given in policies issued under this section. But assuming 
that the section requires an unlimited indemnity, it would seem that any 
kind of limitation, whether by requiring the assured to bear the first £x 
of any claim, or by stipulating that the insurers will not pay more than £x 
on any claim (which in principle arc equally limitations of the indemnity). 


(«) Cf. Monk V. Warbey. [ig3,'il i K. B. 75. And see ante. pp. 163 el seq. 

(o) As to such liability see ante, chapter 1 , pp. 48 el seq. 

(p) Since he permits his wife to drive the car within the meaning of section 35 
if he knows that she may and does not forbid her to do so. 

(q) See post, pp. 222 el seq. 

(*•) Seeas to this thesamequestion discussed in reference to section 37, post, pp. 225-6. 
(s) Post, p. 225. 

{t) Gray v. Blackmore, [1934] i K. B. 95. And see post, p. 214. 

(u) Though this answer might be said to beg the question. 

(v) See 8. 35, ante, p. 184. 

(id) Since that refers to contracts of insurance. See post, pp. 224-26, and as to what 
is a " contract of insurance.” see ante, p. 121. 

(a) 27 Halsbury’s Statutes 545, post, chapter V, p. 345. 
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or by means of a rateable contribution clause (i), would be invalid. 

(D) The insurance must be against any liability, and therefore any such 
limitation as that the indemnity should only be payable upan judgment 
in respact of this liability being obtained against the assured would be void, 
since the assured's liability arises at the moment of the occurrence of the 
event from which it arises (c). For an example of such a pxilicy, see Re 
Nautilus Steam Shipping Co., Ltd., Ex parte Gibbs S- Co. (d). 

5. “ In respect of the death of or b^ily injury to any person.” — The con- 
ditions in which liability may be incurred m resjiect of the death of any 
pierson have already been described. It need only be rejieated here that 
the narrow limit within which such liability could formerly be incurred 
was widely extended by the passing of the Law Reform Act. 1934 {e). 

" Bodily injury ” means, presumably, any injury^ to the person as 
distinguished from injury to the estate. The question as to what consti- 
tutes bodily injury in any given case is governed by the general law of torts 
to which reference has previously been made (/). It is submitted that the 
term " bodily injury '' in this subsection includes mental injury in so far as 
mental injury can be the subject of a claim for damages (g). Thus severe 
shock sustained as the result of witnessing an accident caused by the negli- 
gence of the defendant, although apart from this he took no part in and 
suffered no tangible injury therefrom, might in certain circumstances 
entitle a pierson to recoi er damages in respjcct thereof (g). 

" Any pierson " must be read subject to the exceptions contained in the 
provisos to this subsection, and in this context would not include any other 
than an animate pierson, i.e. a human being, though the liability might be 
incurred to a company, etc., as where, for instance, a company was deprived 
of the services of its employee by reason of his being injured (A). This 
phrase " any pierson " when contained in a policy of insurance was held in. 
Digby V. General Accident Fire and Life Assurance Corporation, Ltd. (i) to 
cover the pxilicy holder or an individual insurer, if either of these two persons 
were to be injured by the negligent driving of the insured car by a borrower. 
The phrase in this section must be taken now to cover any member of the 
public, even though in another capacity he was a party to the contract. 

(fc) Per Rochs, J., in Loj'sl v. General Accident, Fire and Lije .isiitranee Corporation, 
Ltd., [1928.' I K. B. 359, at p. 363. Since this limits the assured's liability to a certain 
proportion of the total. See chapter Vlll, post, p. fx>4. 

(c) See per Tomlin. J.. in Hood’s Trustees v. Southern Union General Insurance Co. 
of Australasia, [1928; Ch. 703, at p. 800. (d) [1930] Ch. 17. 

(e) Law Reform (Miscellaneous ITovisions) Act, 1934 (27 Halsbury’s .Statutes 220), 
ante, pp. 53 et seq. 

(/) Ante, pp. 60 el seq. The definition of bodily injury is important, for the .Motor 
Insurers' Bureau agreements (see chapter VI) only cover .such injuries. Is damage to 
a set of false teeth or to a wooden leg bodily injury ? With some hesitation, it is sug- 
gested that bodily injury covers only injury to the living tissue, even though such injury 
IS intangible and invisible. Further, it might be argued that to cause a person to lose 
the services of his wife or servant is to cause him bodily injury. Per contra, it could be 
argued that the claim for loss of services, being originally recognised when wives and 
servants were in law the chattels of their lords and masters, is a claim for damage to 
property, and therefore is not required to be covered by insurance under this section. 
Since only a brave man would assert today that his wife and servant were his chattels, 
the point is still open to be taken. 

(g) Hambrooh v. Stokes Brothers. [1925] 1 K. B. 141 ; see Pugh v. London, Brighton 
and South Coast Rail. Co., [1896] 2 Q. B. 348 ; Witiinson v. Doamlon, [1897] 2 Q. B. 57 ; 
Dulieu V. White Sons. (1901] 1 K. B. 6^ ; Janvier v. Sweeney, [1919] 3 K. B. 316 ; 
Omens v. Liverpool Corporation, [1939] l K. B. 394 ; [1938] 4 All E. R. 727. 

(*) Jones V. Brown ( 1 794). Peake, 306 ; Martinet u. Gerber ( 1 84 1 ), 3 Man. & G. 88 ; Otbom 
V. Gilleli (1873). L. R. 8 Exch. 88 ; Bradford Corporation v. Webster, [1930] 2 K. B. 133. 

(*) [1943! C. 121 ; [1942] 2 All £. R. 319. This case is not applicable in Scotland ; 
see Generai Auident Assuranu Corporation v. Watson (1942), 73 LI. L. R. 189. 
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6. " Caused by or arising out of the use of the vehicle on a road .” — " Caused 
by the use of the vehicle on a road ” needs no explanation (k). “ Arising 
out of the use of the vehicle on a road " seems at first sight more ^fficult 
to understand.^ It is submitted, however, that it is a mere redundancy, 
and adds nothing to the meaning of " caused by.” For example, if the 
insured vehicle carries some dangerous substance such as explosive (/), or 
a dangerous animal (m) such as a snake which escapes (n) from the vehicle, 
causing damage to other persons on the road, such damage and the liability 
resultant therefrom would not, it is submitted, be damage or liability caused 
by or arising out of the use of the vehicle on the road. The presence of a 
comma in the same phrase in a later enactment gives it a wider meaning (o). 

It may, however, be that the latter expression is intended to apply to 
any case where the presence of the vehicle on the road is the causa sine qua 
non {p) of the accident which occurs without being in any way responsible 
therefor. But it is submitted that the words used in this subsection refer 
only to liability which is directly caused by the use of the vehicle on a road, 
and that therefore every liability which might be incurred whilst using the 
vehicle on a road need not be covered. In this connection it is important 
to distinguish between the direct and indirect causes of legal liability (q). 
An attempt to do so will not be embarked upon here. The difficulty of the 
task is weff iffustrateef in insurance cases. Thus where a fife was insured 
against accidental death " other than death caused by or arising from 
natural disease,” and the life insured died by drowning whilst crossing a 
shallow stream, it was held that although his fall into the water and inability 
to recover therefrom w'a.s caused by an epileptic fit, the accident was not 
one " caused by or arising o»it of ” the fit (r). Again, where the assured, 
severely concussed in a motor accident, staggered out of her car and fell 
into a stream, death being due not to drowning but to heart failure following 
shock, it was held that her death was ” solely ” due to the motor accident 
within the terms of the policy (s). On the other hand, where goods on 
board ship were destroyed by fire and the owners were responsible for such 
I 0 .SS if caused by unseaworthiness but not if arising from fire, and the fire 
was ignited by the intrusion of sea-water through leaks and the mixture 
thereof with lime in the hold, it was held that the loss arose from unsea- 
worthiness and not from fire (/)• It would seem, therefore, that applying 
the last case to the first, if the life had been insured against death if “ caused 
by or arising from ” epileptic fits but not otherwise, it would have been held 
that the fit was the direct, though not the proximate, cause of the death. 

Nevertheless it is submitted that the subsection requires insurance only 
against such liability as may be directly («) caused by the use of the vehicle 

(A) See Re Polemis and Furnfss, U'l'/Av Co . 3 K. f 3 . 560 ; Lie^bosch Dredger 

V. F.diion S.S., [1933] A. C. 449, as to when damage is directly caused by a wrongfulact. 

(!) Cf. FarratUv. Barnes (1862), ii C. B. (N. s.) 553. 

(m) Fardon v. Harcourt-Rivington, (1932). 146 L. T. 391, %nd see ante, chapter I. 

(n) See Hylands v. Fletcher (1868), L. R. 3 H. L. 330. as to liabilities for the escape 
of dangerous substances, and see also on this topic generally, ante, pp. 34-5. 

(0) In section 16 (i) of the Road Traffic Act, 1934- Seepos/, p. 341. 

(p) See ante, chapter I, and Hadley v. Baxendalr (1854), 9 Exch. 341 ; Re Polemis 
and Furness, Withy (S* Co., 11921] 3 K. B. 560 ; Hambrook v. Stokes Brothers, [1925] t 
K. B. 141 ; Great Western Rail. Co. v. Mostyn {Owners), The Alostyn, [1928] A. C. 57. 

(?) See Salmond on Torts. loth Edn., pp. tji e* seq.. where this question is discussed 
at great length and with copious reference to authorities. 

(r) Winspearw. Accident Insurance Co., (1880). 6Q. B. D. 4*. See further, chapter VII 
on this topic. 

(s) Smith V. Comhill Insurance Co., (1938] 3 All E. R. 145. 

(<) Royal Exchange Assurance v. Kingsley Navigation Co., [1923] A. C. 235: cf. 
Reischer v. Borwick, [1S94] 2 Q. B. 548. 

(u) As to directly, etc., see the reference given in note (/), ante, p. 196. 
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on the road, and that in so far as they are intended only to comply with 
the terms of this subsection, the usual terms of a motor policy which insure 
against liability " caused by or through or in connection with ” the insured 
vehicle are imnecessarily wide. * 

The word "use ’’ demands some explanation ; it implies something more 
than " driving " (r) or " being in charge of " (w), but something less than the 
mere " presence of the vehicle " (.r). In F.llis (John T.), Ltd. v. Hinds (y) it 
was made clear that an owner of a car " used ” it not only when he was 
dri\nng himself but also when it was driven on his account by his servant. 

The requirements of the subsection are further limited to the use of 
the vehicle on " a road.” The expression " a road,” as defined by a later 
section (a) of the Act, has already been explained (b). Here it need only 
be pointed out that insurance is not required against liability incurred by 
the use of the vehicle elsewhere than on a road, as. for instance, on the 
downs (c), on the seashore (c), or on any ground, whether a road or not, 
upon which the mere presence of the vehicle would constitute a trespass (d). 
In this sense also the usual cover provided in a private car policy is un- 
necessarily wide (e), if it is intended to cover Road Traffic Act liability only. 

7- " Provided that such a policy shall not be required to cover (i) liability 
i« respect of the death arising out of and in tire cottrse of his employment . . . ." 

The phrase " arising out of and in the course of " has, with the qualifica- 
tion noted below, been given the same inteqiretation as that which it has 
been held to bear in cases under the Workmen s Compensation Acts (/). 

The National Insurance (Industrial Injuries) Act, 1046 (/), which has now 
replaced the Workmen’s Com[)en.sation Acts, introduces a much wider 
system of insurance against personal injury caused by accident to all those 
employed under a contract of serv’ice in Great Britain Nevertheless the 
words under review will, it is thought, Ix'ar the same meaning as they did 
under the Workmen’s Compensation Acts, and will not include the artificial 
extension of the words effected by sections 8- 10 of the Industrial InjuricsAct. 

The proviso now under consideration might have been intended to except 
from the liabilities required to be insuretl against liability imposed by the 
Workmen's Compensation Act (g). It docs not, however, have exactly 
that effect. And. if that were the intention, the plain words "liability 
under the Workmen’s Gnnpensation .Act " would have been used. 

It is not proposed here to give a detailed account of the provisions of 
the National Insuramce (Industrial Injuries) Act. But it may be stated that 
the general effect thereof is that compensation is payable in respt*ct of the 
death of or bodily injury caus«“d to an insured person b\’ any accident arising 
out of and in the course of that person's employment (A) 

The expression " arising out of and in the course of his employment ” 


(v) Cf. section (i) ; see posi, p. 249. 

(ir) 6 f. section 15 of thii. Act. 

(r) Cj. section 40 (2) of this Act. post. pp. 2^2 et itq. and p 172. ante. 

(y) ' 1047') B 47.‘5 ; >9471 > All E K. 337. 

(a) Section 121; $ittanU.p 176. {b) Anie.p. lyO. 

(e) Whether or not the public has right of access thereto. Hut r/. s 14 of this Act, 
which makes such use of a motor vehicle, except in certain limited cases, an offence 
(d) /.« becaufe not a road to which the public has access. The use of the vehicle 
in a certain manner might amount to a trespass. See Harrison v. Rutland (Duke), 
[1893] I Q. B. 142. 

(d As to whether trespau is covered by the policy, see post, p 316. 
if) See Willis' Workmen's Compensation Acts, 30th Kdn., for all such cases. They 
have now been repealed by the National Insurance (Industrial Injuries) Act, 1946 (39 
Halsbnn's Statutes 322}, which came into force on July 5, 194S. 

(g) Ibid., s. 1. (A) 39 Halsbttry's Statutes 322. 
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constituted part of the operative words of section i of the Workmen’s 
Compensation Act, 1925 (hh), and has as such received judicial interpretation 
in innumerable cases. For citation of such cases the reader is referred to 
Willis’ Workmen’s Compensation Acts (i). It must here be pointed out 
that whilst the Industrial Injuries Act applies only to insured persons 
as defined by that Act {j) , the proviso now being considered applies to cuiy 
class of employee. The persons insured under the Industrial Injuries Act, 
1946, are all those persons employed in Great Britain under a contract of 
service or apprenticeship. The word employment in this section of the 
Road Traffic Act, 1930, is not so limited. Bran'son, J., in Burton v. Road 
Transport and General Insurance Co. (k), held that a similar use of the word 
in a policy of insurance which repeated the terms of this part of section 36 
included contracts of services as well as contracts of service. So that where 
the principal, the assured, contracted with an agent, the driver of the assured’s 
car, that the agent should if ixtssiblc introduce a purchaser for the car, a 
contract of employment was entered into. The special facts of this case 
were being examined by the judge to discover whether the driver was driving 
the car at the time of an accident on the assured's order, and the case cannot 
be taken as authority to decide that in all cases of principal and agent there 
is a contract of employment within the meaning of the word in this proviso. 
Nevertheless, there is no reason why the word should be confined to the 
meaning given to it in the Industrial Injuries Act, 1946, Schedule I (AA). 
Further, it must be noticed that liability under the Industrial Injuries Act 
arises independently of any act, neglect or default on the part of the em- 
ployer (/). .^gain, as has previously been described (m), the doctrine of 
common employment which in many cases protected an employer from 
liability at common law for the death of or injury to those in his employ does 
not constitute any defence to a claim under the Industrial Injuries Act («). 
The Employers’ Liability .-Xct, iKbo (e), which also to a limited extent ex- 
cluded the defence of common employment (/>), applied only to certain speci- 
fied classes of employees {q). In that .Act, on the other hand, the liability 
was dejiendcnt upon some negligent act or default committed by or attribut- 
able to the employer (r). The relevant sections of the National Insurance 
(Industrial Injuries) .Act, 1946 (s), are as follows : 

Part I. — Insured Persons and Contributions 

" Section 1. Persons to be insured. — (i) Subject to the provisions of 
'' this .Act, all persons cmploved m insurable emploATncnt shall be insured 
" in manner provided by this -Act against personal injury caused on or after 
“ the appointed day by accident arising out of and in the course of such 
" employment. 

" (i) For the purposes of this Act. every' employment specified in Part I 
" of the First Schedule to this Act is an insurable employment unless it is 
" an excepted employment, that is to say' an employment specified in Part II 
" of that Schedule ; 


{hh} II Halshury's Statutes 313. 

(») 37th Edn. (j) S. 1 and Schedule I ; 39 Halsbury’s Statutes 3^8. 401. 

(*) (i93?»). 83 LI- L. K. J53. See also Morgan v. Parr. [1921] 2 K. B. 379. 

[hh) See note {1} on p. 200, poil. 

(/) Ibid., s. 7. (w) AhU, chapter I. 

(n) Ibid., s. 7. The defence of common employment has been abolished by the 
Law Reform (Personal Injuries) Act, 1948, see p. 37, ante. 

(0) 1 1 Halsbury's Statutes 499 ; chapter 1 . ante. pp. 36-37. {p) Ibid., ss. i. 2. 

\q) Ibid., a. 8 . This Act has now been repealed. See Law Reform (Personal Injuries) 
Act, 1948, s. I (2). 

(f) Sections 1 and 2. (s) 39 Halsburyjs Statutes 322. 
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" Provided that Parts I and II of that Schedule shall have effect subject 
** to the provision made by Part III thereof for preventing anomalies (/). 

Part M. — Benefit 

Description of benefit and general conditions thereof 
" Section 7. Right to and description of benefit. — (i) Subject to the 
" provisions of this Act. where an insured person suffers personal injury 
“ caused on or after the appointed day by accident arising out of and in the 
“ course of his emplojTnent, being insurable employment, then — 

“ (a) industrial injury benefit (in this Act referred to as ‘ injury benefit ’) 
'■ shall be payable to the insured person if during such p>eriod as is 
“ hereinafter provided he is, as the result of the injury, incapable 
" of work ; 

" (b) industrial disablement benefit (in this Act referred to as ‘ disablement 
■ benefit ') shall be payable to the insured person if at a time not 
■’ falling within the said peritxl he suffers, as the result of the 
“ injury, from such loss of physical or mental faculty as is herein- 
■" after provided ; 

" (c) industrial death benefit (in this Act referred to as ' death benefit ') 
“ shall be payable to such persons as are hereinafter provided if 
" the death of the insured person results from the injury. 

*' (2) In this Act references to loss of physical faculty shall be construed 
" as including references to disfigurement, whether or not accompanied by 
" any actual loss of faculty. 

" (3) Subject to the provisions of Part VI of this Act relating to jiersons 
" on ships and aircraft, benefit shall not be j>ayable in resjrect of an accident 
" happening while the insured person is outside Great Britain. 

" (4) For the purposes of this Act, an accident arising in the course of 
“ an insured person's employment shall lie deemed, in the absence of evidence 
■' to the contrary, also to have arisen out of that employment. 

" Section 8. Accidents happening while acting in breach of regula* 
“ tlona, etc. — An accident shall be deemed to arise out of and in the course 
'■ of an insured person’s employment, notwithstanding that he is at the time 
" of the accident acting in contravention of any statutory or other rcgula- 
" tions applicable to his employment, or of any' orders given by or on behalf 
“ of his employer, or that he is acting without instructions from his em- 
'■ ployer, if — 

" (a) the accident would have been deemed so to have arisen had the act 
not been done in contravention as aforesaid or without instnic- 
“ tions from his employer, as the case may be ; and 
" (b) the act is done for the purpose of and in connection with the cm- 
" plovers’ trade or business. 

" Section 9. Accidents happening while travelling In employer’s 
" transport. — (i) An accident happening while an insured person is. with 
" the express or implied permis-sion of his employer, trai'elliiig as a passenger 
" by any vehicle to or from his place of work shall, notwithstanding that he 
'' is under no obligation to his employer to travel by that vehicle, be deemed 
" to arise out of and in the course of his employment, if — 

“ (a) the accident would have been deemed so to have arisen had he been 
" under such an obligation ; and 


(0 Sections 76-79 and Schedule 1 set out those classes of persons who are included 
in and excepted from the operation of the Act. Members of the armed forces of the 
Crown are outside the Act, but other employees of the Crown and the police forces come 
within its scope. Mariners and airmen receive special treatment. Children under school 
leaving ^ do not receive benefit. Insurable emptoyment, for the purpoac of s. t (2) of 
the Act it defined in Part i, s. 1 of the First Schedule to the Act as " employment in 
Great Britain niuler any contract of service or apprenticeship, whether written or oral, 
and whether exprcaaed or implied." 
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" (b) at the time of the accident, the vehicle — 

" (i) is being operated by or on behalf of his employer or some 
“ other person by whom it is provided in pursuance of 
'■ arrangements made with his employer ; and 
" (ii) is not being operated in the ordinary course of a public 
" transport service. 

" (a) In this section references to a vehicle include references to a ship, 

" vessel or aircraft. 

" Section to. Accidents happening while meeting emergency. — An 

" accident happening to an insur^ person in or about any premises at which 
“ he is for the time being employed for the purposes of his employer’s trade 
“ or business shall be deemed to arise out of and in the course of his em- 
" ployment if it happens while he is taking steps, on an actual or supposed 
" emergency at those premi.ses, to rescue, succour or protect persons who 
" are, or arc thought to be or possibly to be, injured or imperilled, or to 
" avert or minimise serious damage to property." 

It is of great importance to note that sections 8, 9 and 10 of the 
Act carefully provided that the phrase " arising out of and in the 
course of ” shall extend to acts to which it would not otherwise apply. 
There is no such express extension to the meaning of the phrase 
in the sub,section now under consideration (i'). Nor does it follow (although 
this might be so held on the principle suggested in Portsmouth Corpora- 
tion V. Smith (n) that the extensions would be implied. In a case 
envisaged by sections 8, 9 or 10 there would be benefit paid under the In- 
dustrial Injuries Act, whilst the death or injury would not ‘‘ arise out of or be 
in the course of ” the employee's employment unless the extensive meaning 
of that phrase in the Industrial Injuries .^ct be applied to the proviso. 

The position in relation to proviso (i) of subsection (i) (b) of section 36 
may be summarised as follows : 

(1) Insurance against liabilit}' which may be the subject of benefit under 
the National Insurance (Industrial Injuries) Act is not required, except in so 
far as the death or injury does not arise out of or in the course of the em- 
ployee’s employment {v). 

(2) Insurance against liability which might be the subject of a claim under 
the Employers’ Liability Act, 1^0, is not required in so far as such liability 
flows from death or injury " arising out of and in the course of the employee’s 
employment by the assured." This Act is, in any event, repeal^ after 
July 5, 1948. 

(3) Insurance against liability to an employee if he is not an insured person 
within the definitions of the Industrial Injuries .Act is not required to the 
extent that such liability may flow from death or injury' “ arising out of and 
in the course of " the employee’s employment by the assured. 

8. " In the employment of a person insured by the policy." — This at once 
raises the question as to who is insured by the pwlicy. The question has 
been answered previously (le) in the sense that such persons are insured by 
the policy who can directly enforce rights thereunder against the insurers. 
Thus persons driving with the assured s consent are insured by the policy 
if there is the normal extension clause contained therein (x). Attention is 

(«) (1885), 10 App. Cas. 364. per Lord Blackburn, at p. 371. 

(v) This overlapping of the National Insurance (Industrial Injuries) Act and the 
Road Traf&c Act. 1930, would seem to call for an amendment of this s. 36 (1) (6) (ii). 

(w) Ante, pp. 1 89 et seq. 

(x) Tattersalt v. Drysdale, [1935] 2 K. B 174 ; Digby v. General Auident Fire and 
Life Assurance Corporation, Ltd., [1943] A. C. 121 ; [1942] 2 .\11 E. R. 319 ; .4usttn v. 
Zurich General Accident and Liability Insurance Co., Ltd., [1944] * -AH E. R. 243 ; 
affirmed, [1945] K. B. 250 ; [1945] 1 All E. R. 316. 
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also drawn to the clause which appears in many policies to the effect that the 
insurers will " treat such person as though he were the insured ” ; it should 
be noted that such policies often except from the liability insured against 
“ death or bodily injury arising out of and in the course of his employment 
of a person ... in the employment of any person who is treated for the 
purposes of this policy as though he were the assured.” 

In the ordinary case the assured (i.e. the person to whom the policy is 
given and by whom it is effected) would not be liable for tlie death of or 
bodily injury to some person in the employment of a friend to whom the 
insur^ v'ehicle had been lent (and by whom it was being driv'en at the time). 
A possible case of such liability might occur where the driver of the vehicle 
was acting as the agent (y) of the assured and ran down and injured his own 
serv'ant. 

9 . “ Injury sustaimJ by such a person arising dm/ of and in the course of 
his employment." — " Such a person " means a person in the employment of 
a person insured by the policy. The same remarks apply to tliis part of 
this provaso as have been made above (z). 

10. " Except in the case of a vehicle in u hich passengers are carried for hire 
or reward or by reason of or in pursuance of a contract of employment." — The 
interpretation of this part of the proviso presents mans' difficulties, and has 
been the subject of a numtKT of decisions. Indeed it is still not quite clear 
to what limits the words ” hire " and ” reward " should extend For con- 
venience, this e.xception to the proviso is treated below by being split into 
its component parts, each being discussed in tuni. 

" Except in the case of a vehicle in which passengers are carried ...” 

The first point to be noticed is that the exception as a whole is intended 
to apply to a particular class of vehicles, namely vehicles in which passengers 
are habitually carried for hire or reward. If the construction wore to be 
otherwise, the words ” in the case of a vehicle in which ” are superfluous and 
confusing, and the exception should have been expressed as ” except in the 
case of passengers earned for hire," etc. The clause was interpreted in the 
manner suggestt'd in Wyatt v. Guildhall Insurance Co., Ltd. (a), by BkanSON, 
J. In that case the plaintiff had been injured while riding as a pas.sengcr 
in a car owned by' one Wilcox, who was driving his car on tin (Kxasion in 
question from Manchester to London for his own purjK)ses. and had agreed 
beforehand to carry Wyatt as a passenger in consideration of the paj’ment to 
him of the railway fare from Manchester to London. Wyatt obtained 
judgment, which was unsatisfud, against Wilcox for the sum of £235. and 
thereafter brought an action against the defendant insuranci* company to be 
indemnified under the terms of a fwlicy issued by them to Wilcox by virtue 
of section 10 ( i) of tlie Road T raffic .^ct , 1934. The policy defined the insured 
user of the vehicle as being use for social, domestic and pleasure pur}x}scs, 
and e.xcluded use for hiring. In order to succeed, the plaintiff had to prove 
that he was a passenger in this car for reward, in so far as MXtion 10 (i) of 
the 19J4 Act only gave him a right to sue the defendants on the policy if it 
complied with the requirements of section 36 (i) (b) (li), and secondly that 
the car was not excluded from the cover of the policy lx'cau.se it was not used 
for hiring purposes. In the event Branson, J., decided that the car was 


(y) I.t. ia the sense of attaching liability to the assured. See. as to vicarious 
liability generally, ante, pp. 4^-52. 

(r) Ante, pp. i^H-zoi. Cf. Sutek v. Bums, [1943] 2 All E. K. 441, overruled in 
effect by £ltts (John 7 ',). Ltd. v. Hiuda, ri<>47] K. B. 475 ; [1947] l All E. R. 337. 

(“I i‘937j ‘ K- !*• <>33 ; [»937] 1 All E. R. 792. 
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being used for hiring purposes outside the cover of the policy (b), and the 
claim failed on the second ground. But he decided the first point also in his 
judgment. If the first contention was right, he said, then anyone who 
takes a passenger in his car for anything which may be called a reward, im- 
mediately becomes liable for penalties if he has not a policy which covers 
that person. The subsection is really dealing with vehicles which are 
norm^y or habitually used in the way in which the exception mentions, and 
the mere fact that on one isolated occasion a man takes some reward — it 
need not even be a monetary reward — for the conveyance of a passenger in 
his car is not intended to render him liable to penalties if he has not got a 
policy which covers that passenger on that occasion. This being a statute 
which imposes penalties, if there are two constructions possible, it is right to 
adopt the one which does not turn the user of the car into a criminal user. 

It is possible to see in the form of the language used the distinction 
between the liability in respect of persons carried in or upon (etc.) the 
vehicle " at the time of the occurrence ” which is obviously directed to the 
moment of the accident, and the case of a vehicle " in which passengers are 
carried or hire or reward." The words at the commencement of the proviso 
" except in the case of a vehicle in which passengers arc carried ” cannot be 
read with the words " at the time of the occurrence.” 

" The effect is then that unless this is a vehicle in which passengers are 
" carried for hire in tlie sense in which one would generally use that 
'■ kind of expression, a.s for instance a house in which parties are given, or a 
" shop in which umbrellas arc kept, that is to say. habitually given or kept, 
'■ I think the proviso applies without the exception, and consequently on 
" this ground also the plaintiff would fail." 

The judgment of Bi<.\nson, J., in this case may be regarded as settled 
law, and the exception may be considered to have been designed to secure 
that liability in resix.‘Ct of the death of or bodily injurt’ to paying passengers 
in cars designed to carry paying pa.ssengers shall be insured against. Ex- 
amples of such are passengers carried in taxis, motor coaches, priyate hire 
cars, etc. 

In this connection it is important to note the provisions of sections 121, 
61, 72 and 97 of the Road Traffic Act. and of section 26 of the Road Traffic 
Act, 1934, which classifj' the various types of vehicles which habitually carry 
paying passengers. By section 121 (i) these public .service vehicles become, 
if they arc adapted to carry less than enght passengers, contract carriages. 
A contract carriage is defined by section 61 (c) as a motor vehicle carrying 
passengers for hire or reward under a contract e.xpressed or implied for the 
use of the vehicle as a whole at or for a fixed or agreed rate or sum. By 
section 61 (a) and (b) public service vehicles are further sub-diWded into 
stage carriages and express carriages. Stage carriages are motor vehicles 
carrying passengers for hire or reward at separate fares, not being express 
carriages. Express carriages are motor vehicles carrying passengers for 
hire or reward at separate fares none of which is less than one shilling or such 
greater sum as may be prescribed. These distinctions between the various 
types of public service vehicles are important at this juncture only because 
it is made illegal to use or cause or permit the use of such a vehicle on the 
road unless a road service licence has been granted under the provisions of 
section 72 for its use in its particular class, and penalties are provided by 
section 72 (10) for contravention of this provision. Many qualifications 
relating to the payment of fares are set out in section 61, Road Traffic Act, 


(6) See chapter VIII, post, p. 580 and J\fcCariAv v. British Oak Insurance Co., Ltd., 
[1938] 3 All E. R. I. 
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1930, as amended by the Road Traffic Acts of 1934, sections 24, 25 and 26, 
and 1937, section i (i) and (2). to make clear the requirements for a road 
service licence for certain specified jou^eys. From all these provisions the 
liability is defined of the owner of a private car to prosecution for not posses- 
sing a road service licence should he carry passengers for hire or reward in 
certain circumstances. Thus where a private motor car was used daily by 
its owner and three passengers to take them to and from their place of 
employment, and a weekly contribution was made by tlie passengers for 
running expenses of the car, it was held to be an " express carriage ” (c). 

These criminal provisions and the cases decided on their con.struction 
assist in determining the meaning of the words " hire or reward ” used 
in section 36 (i) (b) (ii), the consideration of which may now be undertaken. 
But the difference should be jx)inted out at this juncture between a contract 
for the hire of a car and a contract for the carriage of passengers for hire or 
reward. 

” A vehicle in which passengers are carried for hire." 

In Wyaii v. Guildhall Insurance Co., Ltd. [d), Br.\nson, J., held that the 
words " hire ” and " reward " were s>Tionymous. He said that the use of 
the words hire or reward in the section seemed to help in the construction 
that he put upon the fwlicy, Iwcause there really can be no distinction drawn 
between persons who are carried for hire and carried for reward. Carried 
for hire, of course, was something different from " hiring,” and he failed to 
see how the legislature could be thought to have drawn any distinction be- 
tween ” hire ’ and ” reward ” ; he saw therefore the words bt'ing used 
almost as synonymous in the Act. w'hich might have It'd to the use of the 
word “ hiring ” alone being found m the description of lust*. But in so far 
as the whole ratio decidendi of this case turned on a construction whidi was 
put on the terms of the policy, and because in order to determine its projier 
construction, the judge took into account insurance practice in differentiating 
between use for social and pleasure purposes, u.se for business purposes and 
use for business purposes including hiring, the rea.soning underlying liis 
judgment does not necessarily determine the meaning of these words as 
used in the section. It is for insurance policies to comply with the terms of 
the Road Traffic Acts, and not for the Road Traffic .\cts to be construed in 
the light of insurance practice. In Bonham v. Zurich General Auident and 
Liabilily Insurance Co.. Ltd. (e). Atkinson, J,, agreed with Brans<jn, J., 
that "hire" and "reward" meant very' much the same tfimg. but his 
decision on this point was reversed on app<‘al {/). In that case. Bonham, the 
assured, daimed in an arbitration to be indemnified under a policy issued to 
him by the defendants against a liability' he had incum>d to passengers in- 
jured by his negligcmt driving. He had habitually carried thnv passengers 
from Northampton daily to the common place of employment, and two of 
the three passengers regularly paid him a sum representing the railway fares 
between the two places. The payment was made voluntarily, and had not 
been requested, and it was found as a fact that if the passengers had not paid 
him any'thing, he would still have carried them. The policy excluded use 


(c) Eoit Midland Traffic Area Traffic Cornri. v. Tylrr. [1938} 3 All E. R. 39. Sec 
aJw Sidery v. Evans and Peters, [1938J 4 All E. R. 137 , ftirmtngham and Midland 
Motor Omnitms Co., Ltd. v Nelson, [1933] f K. II 18S ; Evans v. Hassan, [1936] Z 
All E.R. 107 : Oslroms v. Rickards, [1933] • K.B. 183 ; Newell v. Cook, [1936] 1 K. B. 
63* ; r All E. R. 20i ; Eoatis v. Dell. [19375 i All E. R 339. 

id) 119371 > K. B. 653 ; [1937] I All E. R. 792. 

W fi944l 2 All E. R, 573. 

if) [«943] K. B. t9* : [«945l * All E. R. 427. 
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for hiring, and he had stipulated in the proposal form not to carry passengers 
for hire or reward. 

In the Court of Appeal it was held that on these facts the passengers were 
not carried for hire, but that a distinction must be made between the words 
hire and reward. The meaning of " hire " in this context was not argued, 
but it would seem that it involves an antecedent agreement for the payment 
of money. 

" A vehicle in which passengers are carried for reward." 

The case [ff) raised a different point whether in order to prove a carriage 
for hire or reward, an antecedent agreement for that carriage must be shown, 
and on this point Mackinnon, L.J., agreed with Atkinson, J., that it must. 
In the view of Atkinson, J., great importance attached to the word “ for." 
It suggested to him that something was being done in order to obtain reward, 
something which but for the reward would not be done. 

" But if A says to B ‘ I am going into town. C,an I give you a lift ? ’ and 
B accepts, gets in and is taken into town, gets out, thanks A and gives him 
" a shilling, it cannot l)e said that A was carrying for that shilling. It is 
'■ true he got the reward. To my mind, that is not the same thing as 
" stipulating for it and doing what he did in order to get it.” 

Mackinnon. L.J. (g), thought that contention was right. He thought 
carriage for hire or reward imported carriage for some monetary' or other 
remuneration pursuant to some form of contract by which the owmer of the 
car would be entitled legally to claim the payment of that monetary reward 
from the passengers. There was on the facts no such legally enforceable 
contract, and therefore there was no carriage of passengers for reward. The 
majority of the Court of Appeal, nu Parcq and Uthwatt, L.JJ. (as they 
then were), took a different view, and considered that taking the word 
" reward '' in the proposal form in its ordinary meaning there was a carriage 
of passengers for reward on the occasion of the accident. 

DU Pakcq, L.J., u.scd these words: 

” I cannot really say, having said that I will not carry' passengers for 
” reward, that I arn nevertheless at liberty to carry pas-sengers regularly 
” every day and to take from them over a considerable period a sum 
" equivalent to them of travelling by the railway and I shall still be fulfilling 
■' my promise. The a.ssured was carrying two gentlemen as p>assengers 
“ and he intended to accept from them a payment which he c.xpected to be 
" tendered and which they intended to tender when he had given them their 
" ride in the car. It would seem plain that the assured was carrying these 
" pas.sengers for reward on the day of the accident.” 

" It ap{x;ars to me that a distinction falls to be drawn between the 
" word ■ hire ’ and the word ' reward.' The first word necessarily imports 
" an obligation to pay. The inclusion of the second word is not in my 
" opinion merely for the purix)sc of giving an alternative word to hire, which 
" means the same thing, but for the purpose of bringing in a subject matter 
" which does not include hire and including (I do not say it is confined to 
*' that) cases where there is no obligation to pay.” 

It would seem that the phrase ” carriage of passengers for rew'ard ” does 
not necessarily apply to every case where in fact a reward is given to the 
driver by the passengers. Atkinson, J.’s, illustration of the proffer of an 
unexpected tip as a solatium for a solitary act of kindness would not, it is 
submitted, be taken as a reward within the meaning of the section. Both 
the Lord Justices of the majority opinion in the Court of Appeal took into 
account the fact that pa}mient had been made to Bonham alraut 450 times 


(ff) [1945] K.B^292 ; [1945] I All E. R. 427. 
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before the day of the accident, Neverthdess, it is dear that drivers of 
private cars must not fall into the error of receiving an expected payment 
from passengers with anything that approaches regularity. 

Except in the case of a vehicle in which jfessengers are carried ... by reason of or 
in pursuance of a contract of employment. 

These words, until their meaning was finally settled by the decision of 
the House of Lords in Izzard v. Universal Insurance Co., Ltd. (h), gave rise 
to considerable speculation. Section 36 (i) (b) of the Act by its proviso 
stated that compulsorj' insurance need not be effected against liability to 
voluntary passengers and against liability to persons who would have a 
claim against the insured as their employer under the \\'orkmen’s Compensa- 
tion Acts. Did the words in this exception to the proviso mean that insur- 
ance must be effected against liability to pa.sscngers who were carried by 
reason of or in pursuance of a contract with the insured, but who did not for 
one reason or another (») have a daim against him under the Workmen’s 
Compensation Acts for injuries arising out of and in the course of their 
emplo>Tnent ? Or did they mean that passengers carried by reastm, etc., of 
a contract of employment icith anyone were to be covered ? Lastly, in view 
of the meaning attached to the words " except in the ca.se of a v'chicle in 
which “ in relation to the first part of the exception, that such words only 
applied to vehicles habitually ust^d for such puri)oses. should only vehicles 
be envisaged by the second half of this exception which were habitually u.sed 
for the carriage of such special passengers ? These problems were resolved 
by the dedsion in lizard's Case. 

In this case the terms of a jwlicy n'produccd verbatim proviso (ii) of 
subsection (i) (b) of section 36 of the Road Traffic .Act. that is to say : 

“ The Company shall not Ik> liable in resjx'ct of death or bodily injurj' 

■' of any person earned . . . other than by reason of or in pursuance of a 

" contract of employment." 

The assured was, among other things, a haulage contractor. He was 
engaged verbally by I. B., Ltd , to do haulage work between Didcot and 
Coventry' and to put a lorry at the disposal of I B , Ltd., for the conveyance 
of workmen in the employ of I. B., Ltd., from Coventry to Didcot and from 
Didcot to Coventry at wt'ek ends, the terms of payment for the jounieys 
between the two places being 35.S. [wr journey, whether men were carried 
on the lorry' or not. The workmen employed by I. B., Ltd., lived at 
Didcot, but in consideration of a higher rate of pay agreed to work at Coventry 
and a lorry was placed at their disposal if they cie.sired to go home to Didcot 
at week ends. Now, if such workmen when travelling on the lorry were 
injured, they had no claim against their employers I. B., Ltd., under the 
Workmen’s Compensation Acts by virtue of the cas<' of St. Helens Colliery 
Co., Ltd. v. Hemitson {k). In that case, the colliery comjiany provided 
facilities for their workmen to travel to and from their work at reduc<-d fares 
by special train. The railway company agreed to the carriage at reduced 
fares and excluded any' liability to the workmen arising from their ow’n 
negligence as carriers. It was held that an accident su-stained by' a workman 
whilst so travelling was not one which arose out of or in the course of his 
employTnent, so that the workman in the event had no claim against his 


(A) {1936} I All E. R. 738 ; reversed. [i93'>] * K H 555 ; [kjjo} 2 All Ii. R. 1565 ; 
on app^ CI937I A. C. 773 : [1937] 3 All E K. 79 (H. L.). 

(1) Because they were travelling in the circumstances which arose in St. Helens 
Colliery Co., Ltd. v. Hewttson. [1924] A. C. 59 ; vide mfra, note (i). 

(A) [1924] A. C- 39- S. 9 of the National Insurance (Industrial Injuries) Act 
qwctncally biin((s such a journey within the course of a man’s employment : vide supra. 
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employer or the railway company by virtue of the exclusion of liability for 
negligence. The test whether the claim could be made under the Workmen’s 
Compensation Act was that the workman must be under some duty or 
necessity to take the conveyance offered by the employers before it could be 
said that whilst travelling therein he was acting in the course of his employ- 
ment (although he might be enjoying the facility thereby given “ by reason 
of or in pursuance of his contract of employment”). 

1 he insurers contended in Izzard s Case that as he was not in the assured’s 
employment he was not being carried by reason of or in pursuance of a con- 
tract of employment within the meaning of those words in the policy. 
MacKinnon, J. (as he then was), agreed with the arbitrator that those words 
in the policy and in the Act meant any contract of employment, and must 
not be confined to a contract of employment with the assured. Since 
Izzard was being carried by rea.son of or in pursuance of his contract of 
employment with 1 . B., Ltd., the insurers were liable under the policy. 

In the Court of Appeal, Guker. L.J., agreed with Mackinnon, J., but 
Scott and Slesser, L.JJ., held that the words under review were placed 
in the Act in order to overcome the absence of any claim under the Work- 
men’s Compensation Act resulting from Heunlson's Case, and so the appeal 
of the insurers succeeded. Scott, L.J., went further and stated that as the 
description of the risk in the policy was user for general haulage and other 
trades, and excluded passenger risk, Izzard's death w'as not covered. 

Lord Wright delivered the judgment of the House of Lords (/) that 
the words " contract of employment ” contained in the Road Traffic 
Act sliould not be construed as subject to the implied limitation " with the 
person insured by the policy.” He thought that the Act was dealing with 
persons who were on the insured vehicle lor sufficient practical or business 
reasons, who had taken a contract of employment in pursuance of which 
they were on the vehicle as an adequate criterion of such reasons. There 
was no reason for holding that this criterion should be limited to employees 
of the insured jx-rson. Sucli employees would normally fall under exception 
(i) in the proviso to Uie st'ction (wi), though there might be rare occasions 
when an employee of the assured could claim as a passenger. The most 
probable case was where the man killed or injured was on the vehicle in 
pursuance of a contract with someone other than the owner of the vehicle, 
for instance a jierson whose goods were being carried on the vehicle. The 
insured owner of the vehicle might come under third party liability to such 
a passenger, who might be described as Ix^ing in the position of an invitee 
vis d vis the insured person. The facts of Izzard's Case afforded a further 
illustration of such a case. He saw’ every practical reason for construing 
the phrase " contract of cinployTnent ” as including a contract with a third 
party, as well as a contract with the insured. The words used were apt to 
include both cases. The words of the statute were general and imlimited. 
If the words of limitation (i.e. " with the insured person ”) were intended, 
they could and should have been expressed, as was done in the previous 
paragraph (i). The judgment of Mackinnon, J., must therefore be restored. 

It is to be noted that the National Insurance (Industrial Injuries) Act, 
1946, by section 9 specifically includes as arising out of and in the course of his 
employment a journey of an employee in euiy vehicle to or from his place of 
work, if the express or implied permission of his employer has been granted, 
even though he is under no obligation to his employer to travel by that 


(l) [1937] A. C. 773. at p. 782 : [1937] 3 All E. R. 79, at p. 83. 

(m) I.e. insurance against injury to them is not made compulsory, and their claims 
would be met under the Workmen’s Compensation Acts. 
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vehicle. The vehicle must be operated by or on behalf of his employer or 
some other person with whom his employer has made the necessary arrange- 
ments. Hemtson's Case is therefore overruled, and it would appear that the 
employees in Heuitson’s Case and in Izzard's Case would now by the Indus- 
trisil Injuries Act. 1946, be entitled to claim benefit thereunder. This arti- 
ficial extension of the meaning of the phrase “ arising out of and in the course 
of employment ’’ would seem to cause an overlapping of the scope of the 
Industrial Injuries Act and of the provisions of the Road Traffic Act, 
1930, which compel insurance against injuries to certain passengers. This 
double claim to benefit and common law damages can, however, be limited 
by contract to the first claim (n). 

As to the point whether the vehicles in which pas.sengers are carried in 
pursuance of or by reason of a contract of emplojonent are confined to those 
Tjsed habitually for such purposes, it is noticeable that both Izzard's Case and 
the case of Baker v. Provident Accident and White Cross Insurance Co., Ltd. (o), 
the vehicles were in fact habitually used in such a manner. The point was 
not taken in either case, but it is submitted that on the authority of Wyatt v. 
Guildhall Insurance Co., Ltd., habitual user of this nature must be proved in 
order that the claim may succeed. 

The decision in Izzard's Case was carried a stage further in Baker v. 
Provident Accident and White Cross Insurance Co . Ltd. (o). There the plain- 
tiff, a laundress, was injured while being carried in her employers' laundry 
s-an at a point on her way home far beyond the place to which the em- 
ployers permitted their employees to be earned as a facility' for getting to 
and from their work. In deciding whether the plaintiff was being carried 
by reason of or in pursuance of her contract of employment. Cassels, J., 
used these words : 

" In so far as there is a difference, and there undoubtedly is a difference 
" between the phrase ‘ in pursuance of ’ and the phrase ' by reason of,’ I 
" think its effect is thus. A person is carried in pursuance of a contract of 
" employment if it is a term of the contract that he shall be earned. In so 
" far as the pierson may be affected ' by reason ’ of a contract of empioy- 
" ment, I would say, it is with reference to a case where an employer says to 
" an employee ' Go on that vehicle ’ or ' Be carried on that vehicle,' and he 
" is only able to give that order by reason of the fact that there is the 
" relationship of employer and employee between them." 

A little later the judge makes it clear that where an employer permits 
an employee to travel on his van from point A to point B as a facility for 
that employee's work, that is carriage by reason of his employment. But 
the employers are entitled to put defmite limits on such facilities, and if the 
employee is carried beyond these limits, he has no greater rights than any 
other voluntary passenger. In this case the driver of the van was acting 
outade the scope of his employment, and without the permission of the 
employers, in travelling beyond these limits, and the insurers were not 
liable under the policy. 

Finally, in the dak of case likely to arise under this part of the section, 
the limited application of the rule of conamon employment should be remem- 
bered. It may well be that in certain cases, now becoming rare, and soon 
impossible, the plaintiff may fail at the first hurdle in that his claim may be 
baked against the driver of the vehicle on thi.s ground {p). 

(a) But see s. 97 of the Roiul Tnffic Act. 1930, which forbids contrsctual luoitation 
of liabfhty io psuwesgexs carried in public service vebicles. 

(o) [1934] 3 All £. K. 690. 

(p) Cotdrickv. Pawtrulge, James &’Co.,U 4 .. [1910] See chapter I, etitr.p. 37. 

The cause of actioB must arise before July 5, 1948, for on that date and thereafter the 
defence of cominon emfdoymient is aboUdied. 
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11. ‘‘ Liability in respect of the death of or bodily injury to persons being 
carried in or upon or entering or getting on to or alighting from the vehicle at 
the time of the occurrence of the event out of which the claims arise."— Thesa 
words appear to be wide enough to cover the case of any voluntary passenger 
(other than persons carried in the vehicle in pursuance of a contract of 
employinent) on any kind of vehicle during the course and at the beginning 
and end of his journey. It must be observed that there seems to be no 
doubt that, in England at any rate, a voluntary passenger can sue the driver 
(or his employer or both as the case may be) for injuries sustained by the 
negligence of such driver (y). In addition, an employer injured by the 
negligent driving of his chauffeur while travelling as a passenger may sue 
the chauffeur in an action for damages, where this course may be thought 
worth while.. Where the chauffeur is covered by the terms of the policy, 
the action would indeed be worth while, as was shown in Digby's Case (r). 

12. {Proviso (Hi)) " Any contractual liability.” — The section does not 
require insurance against liabilities which may be incurred by reason of 
any breach of contract on the part of the assured. It needs no further 
explanation than that which may be found in the first chapter of this book 
and in the remarks which follow. It should be noted, however, that liability 
for injury to or death of a pedestrian third party may be incurred by 
contract (s). 

In this connection the reader should be reminded that whilst contractual 
liability is expressly excepted from the class of liabilities against which 
insurance is required, the use of a vehicle on a road will not as a rule give 
rise to any contractual liability which is not also a liability in tort. Thus 
where passengers are carried for hire or reward, the owner or the driver of 
the ^•ehicle to whom the hire-money or reward is paid will, if the contract says 
nothing about the matter generally, be under a contractual duty to use aU 
reasonable care in and about the driving of the vehicle to avoid causing 
injury to the paying passenger (t). This duty is no greater and no less 
than the duty impost in such circumstances by the law of tort independently 
of any contractual obligation. Thus in the cases where there is a contractual 
liability there will as a rule be a coextensive liability in tort. It is, how- 
ever, open to the person who carries passengers for hire or reward in vehicles 
not public service vehicles («) to stipulate in his contract with them that 
he shall be under no liability in respect of any injuries whidi they may 
sustain whilst being carried in the vehicle. But in regard to public service 
vehicles, section 97 of the Act, as has been seen, prohibits "contracting out.” 
It should be noted that this section only applies to public service vehicles 
as defined by the Act, and if the definition of contract carriages in section 6i 
is to be taken as of general application, it follows that the owners of private 
hire cars, taxis, etc., can if they wish contract out of liability in respect of 
the death of or bodily injury to their passengers. In sucli a case, even if 
the liability in tort is not expressly referred to, it is deemed to be excluded, 
and a passenger who has by his contract abandoned his rights thereunder 

iq) See Pratt v. Patrick, [1924] i K. B. 488 ; Harris v. Ptrry (S- Co., [1903] 2 K. B. 
219, per Collins, M.R., at p. 226 ; Bevea on Negligence, 4tl> Edn., vol. ii, p. 1138 ; 
Karavias v. CaUtnicos, (1917] W- N- 323 - 

(r) [1943] A. C. I2I ; I1942] 2 All E. R. 319 (H. L.). For a similar Scottish case, 
diflerently decided, see General Accident Assurance Corporation v. Watson (1942). 73 
LI. L. R. 189. 

Is) See *0*/, chapter IX, " Motor Traders' Risks." 

(<) Kelly V. Metropolitan Kail. Co., [1895] i a B. 944 ; Taylor v. Manchester. Sheffield 
and Lincolnshire Rail. Co.. [1895] 1 Q. B. 134 ; Foulkes v. Metropolitan District Rail. Co. 
(1880), 5 C. P. D. 157. See also chapter I, pp. 66, 67, as to concntrence of breaches of 
contract and liability in tort. 

(h) Since in the case of these s. 97 (ante, p. 203) prohibits " contracting out.” 

L.11 I. V 
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is not allowed to impose the same rights by means of an action in 
tort (a). 

Provided, therefore, that the person who carries passengers for hire or 
reward in a private service vehicle, takes care always to exclude by his 
contract any liability which may be' incurred by him to his passengers, it 
would seem that he need not insure against this liability since it could not 
be incurred by him. 

The interesting question arises here as to what is tlie position of a 
passenger carried in a vehicle for hire or reward "who, by his contract with 
the owner of the vehicle, has abandoned any rights against him and sustains 
injury whilst being carried in the vehicle owing to the negligent driving of 
the owner’s ser\'ant ? In such a case, although the law cannot by any means 
be said to be settled, the better opinion appears to be that tUe protection 
given to the owner would enure to the benefit of his servant (b). 

The point is of importance in connection with the exception to proviso (ii) 
as above considered (c). since if the contract with the owner did not also 
relieve his servant from liability to passengers, insurance against such 
liability would be necessarj’, and the owner who, relying on the fact that 
he had excluded all liability to passengers by his contract, failed to sec that 
any person dri\’ing the vehicle was so insured would be in breach of 
section 35 (d) of the Act. Moreover, there seems no reason why an employer 
who gratuitous!}’ carries his servants in such circumstances as in Heu ttson’s 
Case (e) should not contract out of any liability which he might thereby 
incur to them, although as a rule there would be no liability out of which 
he could contract. On the other hand, in such a case it might well be said 
that, as far as the driver was concerned, the passengers were not being 
carried for hire or reward. 

2. Exclusion of liability to relatives, etc.— It must U- carefully 
noticed that, with the exception of the rla.ss<s of |>erson e.xpressh’ excluded 
by provisos (i) and (ii) the .Act requires insurance against the specified liability 
being incurred to any third party. In some jiolicies issiu'd under the Act 
some such clause as follows is sometimes to be found ; 

"... Indemnity against the assured’s legal liability for death or bodily 
" injury to any [xirson other than tlie dnver of the insured car. a j'«r.son in 
" the service of the a.ssured, a relative oj the assured or a person residing 
" with him. or a member of hi.s household ” (/). 

In so far as such a ciausi- exciude.s insurance made compulsory by section 
36 (I) (b) of the Road Traffic Act. 1930, against liability to relatives of the 
assured or persons residing with him. it is, it is submitted, clearly in con- 
travention of the requirements of the .Act, and persons driving under a policy 
containing such a clause would be liable to prosecution under .section 35 (g). 
Where such exclusion applies only to liability in respect of {x-rsons agatn^ 
whose injury the Act does not require insurance, it is valid. 


(«) Hall V Brooktands Auto-Haetng Club. s'iu33l 1 K. B. 105. per Scrvtton, L J., 
at p. 213. cited Elder, Dempster &■ Co. v. Paterson, dothonn Co , (1023; A. t'. 522, at 
PP 533. 547. 5<>4 

(b) See Elder, Dempster &• Co y Paterson, Zockonis &■ Co , [11)23] A. C. 522 ; cf. 
Salmond on Torts, loth Edn., p •}■ 

(c) Ante, p. 202. 

Id) Since the vehicle would be one is which passengers are carried for hire or reward, 
or by reason, etc., of employment. And the owner might be liable (according to the 
tenns of his contract) on the principle of Monk v. H'arbey, (1935} 1 K. 13. 75. 

(f) [19*4] A C. 59. • 

(/) For the meaning of such words as *' family, ’’ " household " and the like, see 
ebaptet VIll, post. (g) Cf. ptui. p. 238. 
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3. Section 36 (4). 

" Notwithstanding anything in any enactment, a person issuing a policy 
" of insurance under this section shall be liable to indemnify the persons or 
" classes of persons specified in the policy in respect of any liability which the 
" policy purports to cover in the case of those persons or classes of persons.” 

It should at the outset be observed that this subsection says insurers 
"shall be liable to indemnify, "etc. ; it does not say that the persons or classes 
of persons specified in the policy shall be deemed to be insured thereby (h). 
It has already been jointed out (t) that the presumption is very strong (A) 
that the legislature intended by this subsection to enable persons who 
are not parties to a motor insurance policy (/), and between whom and 
the insurers there is, therefore, no privity of contract, to have the right 
themselves to enforce the indemnity which the policy purports to grant 
them. 

It w’as not until 1935, when the case of Tattersall v. Drysdale was decided, 
that it was seen w'hether this presumed intention was in fact effected by the 
wording of the section, so that persons specified in the policy possessed by 
virtue of the subsection a right to sue insurers direct under the policy. 

The preamble to the Act showed that the intention of the Act was to 
make provision for the protection of third parties against risks arising out of 
the use of motor vehicles, i.c., that every driver of a motor vehicle should be 
covered against such risks by a policy of insurance. There were, however, 
several provisions in this part of the Act which suggested that the intention 
thereof was to .secure that every driver of a motor vehicle should be insured 
by a policy granted to and effected by him or his agent (w), save where he 
drives on another’s behalf (>?). The difficulties at Common Law were great, 
in that unless the subsection was held completely to abolish it, the defence 
that no party can sue on a contract to which he is not a party, and to which 
ho gave no consideration, must succeed when the ” authorised driver," i.e., 
one driving with the consent or permission of the assured, and not as his 
agent, attempted to claim against insurers for an indemnity against a liability 
incurred by him from the use of the insured vehicle. In an earlier chapter (0) 
it was shown how various means might be employed in order to overcome 
this difficulty, It will be remembered that the sequence of legal decisions 
was as follows ; in Williams v. Baltic Insurance Association of London, 
Lid. (/>), it was decided that in spite of the Life Assurance .\ct, 1774, which 
required privity of contract between parties benefiting tmder certain classes 
of insurance and the insurers, the authorised driver could obtain indemnity 
under the policy in an indirect way by' receiving the policy monies from the 
assured as his trustee, and secondly that as the motor insurance policy' in- 
sured a motor vehicle it was an insurance of goods and so was not affected by 
the Life .\ssurance Act, 1774. 


(A) Nevertheless, in Digby's Case, [1943] A. C. izi ; [1942] 2 All E. R. 319, it was 
held by the House ol Lords that any person specified in the policy as being covered may 
become pro hoc vuc the insured when driving the insured vehicle. 

(1) See ante, p. lOi. 

A) See the judgments quoted below in this section of this chapter. 

(l) As to who are parties see ante, chapter II, pp. 89 et ieq. 

(m) The provisions referred to are : (1) s. 40, which requires a driver to produce Ais 
certificate : (2) s. 36 (5) and the regulations made thereunder, which require special 
forms of certificate ; (3) s. 38, which enables insurers to recover money applied to third 
parties, etc., in certain circumstances from the assured. 

(w) And that other is insured against liabilities which he may incur through that 
driver's driving on the principle of vicarious liability. 

(o) Chapter If, p. 96 

(P) [>924] 2 K- 282. 
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After the Road Traffic Act of 1930 was passed, and section 36 (4) came 
into effect. Freshwater's Case (q) and McCormick's Case (r) threw doubt on 
the efficacy of section 36 (4) to give a right to authorised drivers to sue the 
insurers direct, in that Williams w.'^aUic Insurance Association of London, 
Ltd., only aimed at the mischief amtained in the Life Assurance Act, 1774, 
and the new subsection only confirmed that that Act had no application to 
risks which the Road Traffic Act. 1930, required to be covered, whereas the 
difficulty at Common Law of the absence of privity of contract was not entirely 
resolved. In VandepiUe's Case (s), which, being decided by the Privy Council, 
was not necessarily binding on the Courts in this country, the decision in 
Williams v. Baltic Insurance Association of London, Ltd., that the assured 
could sue on behalf of the authorised driver as his trustee was expressly 
disapproved. It must be remembered that the point whether section 36 (4) 
gave a new right to authorised drivers came before the Courts very infre- 
quently, although it had been a common practice of motor insurers to insert 
the extension clause covering " authorise drivers " for many years prior 
to 1930. As the insurers felt themselves in honour bound to give effect to 
the plain terms of their policies, those persons who drove insured cars with 
the bona fide permission of the owner found their liabilities to third parties 
invariably met, so that the }x)sition in law remained uncontested. 

I Finally, as stated prev'iousJy, it fell to Goddard, J., in Tatiersall v. 
Drysdale (/), to decide the meaning and effect of subsection 36 (4). It is not 
proposed to restate here the terms of the judgment, which has been set out 
in full in an earlier chapter (u) : the effect was that the subsection did in 
fact giv'e a new right to sue insurers for indemnity under the policy to 
' persons or classes of persons specified as being covered in the policy, and 
whether parties to the contract of insurance or not. After a somewhat 
chequered career, therefore, this subsection was held to have given legal 
effect to what had been common commercial policy for some years. 

This right to obtain indemnity from insurers, thus provid^ for specified 
but unnamed persons, is subject to certain conditions. The person or 
persons or clas^ of persons, etc., which may be actually specified in the 
policy are usually 

(i) the named assured ; 

(ii) his chauffeur or some specified relative ; 

(iii) any person driving the insured vehicle with the assured’s consent. 

But the policy usuall}' states (a) that the insurers will treat such other 
persons " as though they were the assured,” and most policies require that 
such other drivers shall hold a proper licence to drive, or at least shall not be 
disqualified from holding one. Even where the assured permits a person to 
drive his car who does not come within the class of persons specified in the 
policy, any member of the public injured by the negligent driving of this 
excluded driver may have a right of action for breach of statutory duty 
imposed by section 35 (i) of the Road Traffic Act, 1930, against the owner 
of the car for causing or permitting the use of the motor vehicle whilst 
uninsured, and it has already been noted that insurers have agreed by the 


J 193^1.1 K. B. 313. (r) (1934) 49 LJ. L. R. 361. 

A. C. 70. 

193^ 2 K. B. 174; ia tbu ca*c, too, the rights of the injured third party were 
■nd the conflict aroee between two insurers ss to which was bound in Uw to 
iadaau^ the suttiorised driver. 

M iqmpteT JI, anJe. p. 97. 

V W potictes genmtly and tbe common lonn now in aM see post, chapter VIII 
. djjMlHBllir, ' 
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Domestic Agreement (6) to pay the unsatisfied damages and costs of such 
an action against the owner. The owner of the car may have to reimburse 
the insurers for such damages and costs. But where the driver of the car 
is specified in the policy as being of the class which the policy indemnifies, 
there are two points of importance to be borne in mind. First, he is usually 
required to observe the terms of the policy, in so far as they are applicable 
to him (c). In Digby's Case (c) it was settled that the effect of the clause 
extending cover to a permitted driver was to bring into existence a second 
contract of insurance between the insurer and this permitted driver, which 
was valid save for a breach of condition of the terms of the policy by that 
permitted driver. The substratum of this second contract is the original 
contract between the assured and the insurer, and this fresh promise of 
indemnity falls with the rest of the policy if the main contract between 
assured and insurer is brought to an end (d). If the owner of the insured 
vehicle has parted with his interest in the vehicle concerned, or if he never , 
had an interest in it at all. there can be no policy to cover it, or, at least, he I 
cannot be in a position to give permission to the driver to use it (e). 

It is to be noticed that the terms “ owner of the vehicle insiu'ed ” and 
" the assured ’’ have been used synonymously in the consideration of the 
position of the permitted drivers. It has been decided, though not perhaps 
finally (/), that no one but the owner may give the requistite permission 
to any other person to drive the insured car. 

Lastly, against what kinds of liabilities does this right of indemnity, 
provided by section 36 (4) to all persons sj)ecified in the policy, extend ? Is 
the right to sue for an indemnity only provided by section 36 (4) against 
Road Traffic Act liabilities (».£., those required to be covered by section 36 (i) 
of the Act) or does it extend to all risks in fact covered by the policy in 
question ? The point was decided by Tucker, J., as he then was, in Austin 
v. Zurich General Accident and Liability Insurance Co., Ltd. (g), in a judgment 
which was confirmed in toto by the Court of App)eal (A). 

In that case the question was whether an insurance company was liable 
to indemnify a " permitted driver " under an extension clause against 
damages which that driver had been found liable to pay to a voluntary 
passenger in the insured car. The following is the relevant extract from the 
judgment of Tucker, J. : 

" The defendants point out that TaUersaU's Case («) ^Tas one where the 
" indemnity sought was in resjjcct of a liability required to be covered by 
'' the Road Traffic Act, 1930, section 36, whereas in the present case the 
■' liability of the assured was to a passenger in the car, w'hich is not a liability 
" requir^ to be covered by section 36, and could have been made the sub- 
" ject of a policy which in no way conformed to the requirements of the 
" Road Traffic Act. It was accordingly contended that the policy, although 
" for some purposes a policy issued under section 36, was for the purposes 
■' of the present case to be regarded as a policy issued irrespective of that 
“ section, and, therefore, Tattersall’s Case (a) does not apply. ... It is to 
" be observed that subsection 36 (4) is dealing with the liability of ' persons 

(b) See Introduction and chapter VI, post. 

(c) Digby V. General Accident Fire and Life Assurance Corporation, Ltd., [1943] 
A. C. izi ; [194Z] 2 All E. R. 319. 

(d) Peters v. General Accident Fire and Life Assurance Corporation, Ltd., [1938] 
2 All E. R. 267. 

(«) Zurich General Accident Insurance Co. v. Buch (1939), 64 LI. L. R. 115: Good- 
bame v. Buck, [1940] i K. B. 771 : [1940] i .Ml E. R. 613 ; Guardian Assurance Co., Ltd. 
V. Sutherland, [1939] 2 All E. R. 246. 

(/) Per Mackinnon, L.J., in Goodbame v. Buch [supra). 

(«) [1944] 2 All E. R. 243. at p. 248. 

(*) [1943] K. B. 250 ; [1945] t All E. R. 316. 


(») [1933] 2 K. B. 174. 
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" ‘ issuing a policy of insurance under this section ' and that the words ‘ in 
" ■ respect of a liability required to be covered by a policy issued under this 
" ■ section' are absent. Contrast with this the language of the Road Traffic 
'* Act, 1934, section lo, where suclt words do occur. The Zurich were ' per- 
" ' sons issuing a policy of insurance under section 36,’ . . . and Austin is one 
" of the ‘ persons or classes of persons specified in the policy ‘ in respect of a 
“ liability which the policy purported to cover in the case of those persons 
" or classes of persons. In my Ndew he comes within the express language 
*' of the subsection which is not confined to a liability required to be covered 
“ by section 36, and is according^, on the authority of TaUersatl’s Case, 
“ entitled to sue the Zurich in his own name.” 

4. Section 36 (3). 

" For the purposes of this Part of this Act, the expression ' authorised 
*' ‘ insurer ' means an assurance company or an underwriter in whose case 
" the requirements of the Assurance Companies Act. 1909 (9 Edw. 7, c. 49), 
" as amended by this Act, with resjiect to deposits by assurance companies 
" and deposits and guarantees by underwriters are comphed with.” 

This section has been repealed by the terms of the .Assurance Companies 
Act, 1946 (k), and replaced by section 5 of that Act. The definition and 
position of an authorised insurer, as set out in this new legislation, is con- 
sidered in Part IV of this chapter. 

5. Section 36 (5). 

" A policy shall be of no effect for the purposes of this Part of this 
" Act unless and until there is delivered by the insurer to the picrson by 
" whom the policy is effected a certificate (in thi.s Part of tins Act referred 
" to as a ‘ certificate of insurance ') in the prescribed form and containing 
" such particulars of any conditions subject to which the policy is issued 
" and of any other matters as may lie prescribed, and different forms and 
'' different particulars may be prcscril>ed in relation to different cases or 
" circumstances," 

This means prescribed by the Minister of Transport 
by order or regulation issued under the powers so to do gieen to him by 
section 41 of the Act. Section 41 i,s further considered in a subsequent 
section of this chapter. Only two points need be noted here. 

(1) What may be prescribed by the Minister are the particulars to be 
put on the certificate, and not the conditions under wliich the policy may 
be issued. In accordance with this view the Minister has adopted the 
opinion that the words in subsection (i) (b) of section 36, " arising out of the 
use of the vehicle on the road,” means the use allowed by the jiolicy, and 
has prescribed on the form of insurance certificate that " limitations of use " 
[other than those hit by section 12 of the 1934 .Act] (f) shall be stated, and 
on a certificate of security the conditions subject to which the security is 
issued. 

(2) There is no need to’ put on the certificate any particulars other than 
such as may be prescribed. 

The regulations relevant to this subsection which have so far been issued 
are reproduced below, not merely for the sake of convenience, but because 
they must be read with the provisions of the Act itself, bearing as they do 
the force thereof (»i). The specimen certificates are, however, printed in an 
Appendix. It must always be remembered that these regulations may 
change (n). 

(Jk) 39 Halsbury's Statutes 3H. (/) S R. & O 1941, No. 926, 

(m) Road Traffic Act, 1930,9 11 1 ; s. 41. 

(«) They may be altered, added to, or superseded at any time without notice or 
general puUicity. 
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These regulations are contained in the Motor Vehicles (Third Parties 
Risks) Regulations 1941 (nn), and the following are the extracts therefrom 
relevant in this context : 

" Regulation 5 . — (i) A company shall issue to every holder of a security 
" or of a policy other than a covering note issued by the company ; — 

" (a) in the case of a policy or security relating to a specified vehicle or 
“ to specified vehicles a certificate of insurance in form A ot a 
" certificate of security in form D set out in the Schedule to 
" these Regulations in respect of each such vehicle. 

“ (b) in the case of a policy or security not relating to any specified 
" vehicle or vehicles such number of certificates in the form B 
" or D set out in the Schedule to these Regulations as may be 
" necessary to enable the requirements of subsection (i). Section 40 
" of the Act and of these Regulations as to the production of 
“ evidence that a motor vehicle is not being driven in contra- 
" vention of Section 35 of the Act to be complied with : 

" Provided that where a security is intended to cover the use 
'' of more than 10 motor veliicles at one time the company by 
" whom it was issued may subject to the consent of the Minister 
" issue one certificate only and where such consent has been given 
".the holder of the security may issue duplicate copies of such 
" certificate duly authenticated by him up to such number and 
■' subject to such conditions as the Minister may determine. 

" (2I Every' policy in the form of a covering note (0) issued by a company 
" shall have printed thereon or on the back thereof a certificate of insurance 
" in the form C set out in the Schedule to these Regulations. 

Subject to Regulation 7 (as to which see below) it would appear that 
under this regulation not more than one certificate need be issued in re- 
sjX'Ct of any one vehicle where the policy relates to a specified vehicle or 
vehicles. 

The provisions in regard to the issue of certificates in respect of 
securities should be particularly noted. 

The provisions of these regulations should be carefully compared with 
the requirements of section 14 of the Road Traffic Act, 1934 (/>). 

" Regulation 6. — (t) Every certificate of insurance or certificate of 
" security shall be duly authenticated by or on behalf of the company by 
" whom it is issued. 

" (2) The certificate aforesaid shall be issued not later than four days 
" after the date on which the policy' or security is issued or renewed." 

"Duly authenticated" presumably means stamped with the company’s 
seal, or signed by some person having proper authority in that respect on 
behalf of the insurers. 

" Regulation 7. Where under the terms of a policy or security relating 
" to a specified motor vehicle the holder is entitled to drive any other 
" motor vehicle than that specified without contravention of Section 35 
" of the Act, the company by whom the policy or security was issued may 
" and shall on demand being made to them by the holder issue to him a 
" further certificate of insurance in form A or B set out in the Schedule to 
“ these Regulations or a further certificate of security as the case may be." 


{»»») S. R. & O. 1941, No. 926. 

(o) The cover note must constitute an effective policy. Where a cover note is issued 
covering an assured conditionally [cf. if the premium is paid) and the condition is not 
met, there is no cover, and therefore no reijuirement for a certificate (London and Scottish 
Assurance Corporation, Lid. v. Jiidd (1939). <>5 LI. L. R. 46). 

(/>) Post, chapter V, pp. 334 «t seq. 
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This shows that, under the ordinary form of private car policy now 
current, in which the insurers “ undertake " also to indemnify the assured 
whilst personally driving a motor car (or motor cycle) not belonging to him 
and not hired to him under a hire ptr^ase agreement, two certificates may 
be obtained. It should be noticed that the regulation prescribes forms A 
and B ; but when reference is made to these forms it be seen that both 
provide for the insertion thereon of the index mark and registration number 
of the vehicle insured. Either, therefore, this regulation means that the 
mark and number of the other vehicle is to be inserted, or that the certifi- 
cate is to be predsely the same as that which the assured requires for driving 
his own car, viz. gi^^ng the mark and number of the assui^’s car. If the 
former is the true meaning, it suggests that the .\ct requires a separate 
certificate in each instance where a car is being driven which refers to the 
driving of that car by that person driving it at that time, and since the 
regulation provides for the issue of “ a further ” certificate it would seem 
that the assured can only drive one particular car which is not his own ; 
if the latter is the real intention the regulation seems purposeless except 
as a facility for fraud by enabling two cars to be driven (under a policy 
which only covers one) at the same time without risk of detection. 

Thus if A had a policy coveiing himself whilst driving the insured car 
or any other car, and also covering the dri\Tng of his car by some person 
with his consent, the regulation would enable A to drive another car at the 
same time as his car was being driven by some person with his consent. 
In such a case, it is submitted, the policy would not be in force (y), and A 
and the person driving his car would be in breach of section 35 (r). But 
even if both were involved in accidents at the same time, there would be 
no risk of detection under the operation of section 40 (a). 

" Regulation 10 .— (i) Every certificate i.ssued in pursuance of Part II 
" of the Act and of these Regulations shall be printed and completed in 
*' black on white paper or similar material. 

" (2) No certificate so issued shall contain any advertising matter either 
" on the face or on the back thereof : 

" Prorided that the name and address of a company by whom a certi- 
" iicate is issued or a reproduction of the seal of the company or any inono- 
" gram or similar device of the company or the name and address of an 
" insurance broker shall not be deemed to be advertwing matter for the 
“ purposes of this Regulation if it is printed or stamped at the foot or on the 
" back of such certificate. 

“ {3) A company by whom a certificate of insurance or a certificate of 
" security is issued may insert on the face or on the back of the certificate 
" a statement as to whether or not the policy or security to which it relates 
" is effective while any motor vehicle in respect to which it is issued is being 
" driven in Northern Ireland." 

" Regulation 12 . — (i) Every company by whom a policy or a security 
" is issued shall keep a record of the following particulars relative thereto 
" and of any certificates issued in connection therewith : 

" (a) Full name and address of the person to whom the policy security 
" or certificate is issued. 

" (b) In the case of a policy relating to a specified motor vehicle or to 
" specified motor vehicles the index mark and registration number 
" ol each such motor vehicle. 

" (c) The date on which the ]Mlicy or security comes into force and the 
" date on which it exjnres. 


(f) See this question discussed post, chapter VII, p. 338. 

(r) See as to this, omU. pp. 177 

(•) As to s. 40 and for this and tinular points, see port, pp. 249 ti • 
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“ (d) In the case of a policy the conditions subject to which the persons 

^ " or classes of persons specified in the policy will be indemnified. 

" (e) In the case of a security the conditions subject to which the under- 
" taking given by the company under tiie security will be im- 
" piemen ted ; and every such record shall be preserved for one year 
" from the date of the expiry of the policy.” 

” (2) Every local authority as defined in sub-section (6) of Section 35 
" and Section 44 (fc) of the Act shall keep a record of the motor vehicles owned 
" by them in respect of which a policy or a security hfis not been obtained, 
*' and of any certificates issued by them under these regulations in respect 
*' of such motor vehicles, and of the withdrawal or destruction of any such 
“ certificates. 

" (3) Any person who has deposited and keeps deposited with the 
" Accountant-General of the Supreme Court the sum of fifteen thousand 
" pounds in pursuance of sub-section (4) of Section 35 of the Act shall keep 
" a record of the motor vehicles owned by him and of any certificates issued 
" by him under these regulations in respect of such motor vehicles and of the 
" withdrawal or destruction of any such certificates. 

■' (4) Any person, authority, or company by whom records of docu- 
" ments are require<l to be kept by these Regulations shall, without charge, 
" furnish to the Minister or to any chief officer of police on request any 
" particulars thereof." 

" Regulation 13 . Where to the knowledge of a company a policy or 
" security issued by them ceases to be effective without the consent of the 
" person to whom it was issued otherwise than by effluxion of time or by 
" reason of his death the company shall forthwith notify the Minister of 
" the date on which the policy or security ceased to be effective (c). 

" Regulation 14 . Where with the consent of the person to whom it was 
" issued a policy or security is transferred or suspended or ceases to be 
" effective otherwise than by effluxion of time such person shall forthwith 
" return any relative certificates to the company by whom they were issued 
" and a new policy or security shall not be issued to that person, nor shall 
" the said policy or security be transferred to any other porson unless and 
" until the certificates have been returned to the company or the company 
" are satisfied that they have been lost or destroyed. 

“ Regulation 15 . Whereanycomp)anyby whom a certificate of insurance 
" or a certificate of security has been issued are satisfied that the certificate 
” has become defaced or has been lost or destroyed they shall if requested 
" so to do by the jierson to whom the certificate was issued, issue to him a 
" fresh certificate.” 

Careful comparison must be made between the provisions of these regula- 
tions and those of sections 10 and 14 of the Road Traffic Act, 1934 (d). 

The effect in law of an insurance certificate, so far as it affects the position 
or creates rights between the insurers and persons driving the insured car 
with the assured’s consent, was considered fully and the relevant decisions 
quoted and referred to in an earlier chapter. That the words " containing 
such particulars of any conditions subject to which the policy is issued " 
have been held to show that section 36 (i) (b) does not require an imqualified 
or unrestricted insurance has already been noted (c). Apart from the fore- 
going, this subsection seems to speak for itself. The following points, 


(f>) Which relates to Scotland. 

(c) But see chapter IX, post, as to effect of waiver by the insurers of their rights 
to avoid ot' repudiate liability. 

( 4 ) Posi, chapter V, pp. 278 et seg., 334 ft seq. 

if) Ante, pp. 192 et seq. See Gray v. Blachmore, [1934] i K- B. 95, and cf. McCormick 
V. National Motor and Accident Insurance Union, IM. (1934}, 49 LI. L. R. 361. 
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however, some of which become more material when considering the effect 
of section 10 of the Road Traffic Act, 1934 (/), must be carefully noted : 

1. Although a policy in respect of which a certificate has not been 
delivered to the assured is ineffectii^ for the purposes of this part of the 
Act of 1930, and consequently a person using a car on the road with an 
imcertificated policy would be in breach of section 35, such a policy is not 
thereby ineffective for any other purpose (g). 

2. It follows that the rights of the assured under the policy against the 
insurers, and of third parties to whom such rights have been transferred 
rmder the Third Parties Act are not affected by the lack of an insurance 
certificate (A). 

3. The subsection requires the issue of a certificate to the person by 
whom the policy is effected (»). Section 40 requires the driver of a 
vehicle in the circumstances therein sjiecified to produce his certificate. 
That section defines the phrase " produce his certificate ’’ as meaning ” the 
relevant certificate.” where a person is driving with the permi.ssion of the 
assured, he is given time by section 40 (i) to obtain the relevant certificate, 
which refers to and makes valid his driving, from the assured. 

4. There is nothing in the subsection or in the regulations to suggest 
that not more than one certificate can be issued. It is apprehended that 
in cases where there is more than one person insured by a policy, a separate 
certificate can and perhaps should be issued to each of such persons. More- 
over. it is noticeable that by Regulation 7 of Order 926 insurers may and 
shall on demand issue a duplicate certificate in cases where the assured is 
by his policy covered when driving cars other than his own. One of the 
apparent defects of this regulation has already been remarked upt)n (j). 
Another remarkable feature of this regulation is that it exists at all. Unless 
the Act requires it, there seems to be no reason why an assured should w’ant 
a duplicate certificate when he drives another's vehicle, any more than he 
should want one in any other case. He might well, for example, want a 
duplicate certificate for use by him when he is driving another's car whilst 
at the same time some other person is driving his car with his permission. 
But the regulations make no provision for such a ca,se, perhaps thereby 
recognising that it is at least questionable {k) whether in such circumstances 
the policy would be in force so as to cover the driving of two cars at once (/). 
But there are many other purposes for which a private owner might well 
need one or more duplicate certificates, but the regulations provide only 
for the case where this would be least useful. 

5. The issue of certificates by Lloyd’s brokers and by hirers of ‘‘ self 
drive " cars is considered later (m). 


(/) As to which see chapter V, post. pp. 77'^ ei seq. 

{g) CJ. remarks above as to whether a policy not complying with the Act is binding. 
Under the .Vlotor Insurers' Bureau agrcenient-s, the third party's just claims m respect 
of " Road Traffic Act liability " will be met by the insurer concerned whether or no the 
policy covering the vehicle involved in the accident complies with the Act 

(A) Contrast the provisions of s. to of the Road Traffic Act, 1034. poit, chapter V, 
wbereunder a third party gets no rights unless and until a certificate has been delivered 
to the a.ssured {WymU v. GuMhall Insurance Co., Lid., [1937] > R- 1^- f’53 ; 1*9371 
1 All E. R. 702). 

(i) Delivery must be made to the assured or his agent, and not to a person or a 
company (;/. a hire-purchase company) who holds the certificate as a matter of right, 
and not on the assu^'s behalf {Starkey v. Hall (1937), 5® LI. L. R. 24). 

(j) Ante, pp. 

(A) See this question discussed potl, p. 538. ' 

(/) Since by doing this with one certificate the assured would run the risk of detection 
under the operation of s. 40 ; as to which tee poU. pp. 349 seq. 

(fit) Pott, chapter VII, p, 476, and chapter IX p. 649. 
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6. Section 36 (6). 

“ In this Part of this Act the expression ' policy of insurance ’ 
“ includes a covering note.” 

A covering note, or, as it is more commonly called, a cover note, is a 
document issued by insurers before a policy has been granted to a person 
who has applied therefor and whilst the insurers are considering whether 
or not to accept such person's proposal. The effect in law of the issue of a 
cover note, and the rights and liabilities which are thereby created, will be 
considered in a later chapter («). It suffices here to point out that a cover 
note of itself creates a contract whereof the validity and binding force are 
not affected by a subsequent refusal of the insurers to issue a policy. By 
Regulation 5 (2) of Order 926 (o), it is provided that every cover note shall 
incorporate an insurance certificate {p). 


II. — CoNDiTio.Ns IN Policies and Securities 

t . Section 38. 

Certain conditions to policies or securities to be of no effect. 

" Any condition in a policy or security i.ssued or given for the purposes 
" of this Part of this .\ct, pro\nding that no liability shall arise under the 
" policy or security or that any liability so arising shall cease, in the event 
” of some .specified thing being done or omitted to be done after the happen- 
“ ing of the event giving rise to a claim under the policy or security, shall 
" be of no effect in connection with such claims as are mentioned in para- 
'' graph (b) of subsection (i) of section thirty-six. 

" Provided that nothing in this section shall be taken to render void 
” any provision in a policy or security requiring the person insured or secured 
" to repay to the insurer or the giver of the security any sums which the 
" latter may have become liable to pay under the policy or security and 
" which have l>een applied to the satisfaction of the claims of third parties.” 

This section ha.s little effect in accidents occurring after July ist, 1946, 
when the Domestic .'Agreement (q) came into force, whereby insurers will 
honour their policies in respect of third party claims against a Road Traffic 
Act liability irrespective of any breach of condition b\' the assured. The 
Domestic Agreement sjx'cificidly res<>rvcs the insurer’s right to recover such 
monies, paid to satisfy the judgment obtained by the third party, from the 
assured, as set out in the proviso to this section. In an}' case, since the 
passing of the Road Traffic .\ct, 1934, ^ 3 ' section 10 of that Act, insurers were 
precluded from relying on conditions in the policy as affording a defence 
against third party claims, save those which had the effect of avoiding the 
policy ad initio. No cases of interest have therefore been decided on this 
section since 1934. Cases prior to that date on the interpretation of the 
section were fully discus.sed in the first edition (r). 

The section was designed to prevent the rights which third parties 
might acquire under the Third Parties Act, 1930, being defeated by some 
breach of condition on the jiart of the assured committed after his liability 
to the third party had been incurred. Conditions were (and subject 


(») PojI. chapter VII. 

\o) The Motor Vehicles (Third Party Risks) Regulations, 1941. 

(p) See anle, p. 214. 

(q) See poi/, chapter VI. 

(r) The cases were Bright v. Ashfold. [1932] 2 K. B. 153 ; Jesler-Bames v. Licences 
and General Insurance Co., Ltd. (1934), 49 LI. L. R, 231 ; McCormick v. National Motor 
and Accident Insurance Union, Ltd. (1934), 49 LI. L. R. 361 ; Gray v. Blackmore, [1934] i 
K. B. 9$ ; Revell v. London General Insurance Co. (1934), 50 LI. L. R. 114. 
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to the effect of this subsection still are) commonly placed in policies (s) 
whereby if. for example, the assured fails to report the accident out of 
which his liability to the third party arose {t), or makes an admission of 
such liability to such third party (o/t or refuses to allow the insurers to 
have control of proceedings brought against him in respect thereof (v), or 
refuses to arbitrate a disputed claim (ir). the insurers are not liable on the 
policy. Usually these conditions were (and are) made conditions precedent 
to the insurer’s liability to make any payment on the policy. 

These conditions are still valid agaittst the assured, or against anyone 
claiming indemnity under the policy (x). 

1. " Liability." — This means liability of the insurers to the assured. 

2. “ Some specified thing being done or omitted to be done." — Examples 
of this have already been given. The section only hits some act or omission 
specified in the policy. Suppose that the assured, having run down and 
injured a pedestrian, refuses to stop and render him assistance and the 
pedestrian as the result of lack of assistance dies of his injuries or is acci- 
dentally run over and killed by another car (y). Here the assured would 
commit a definite breach of duty which would, apart from the subsection, 
entitle the insmers to repudiate liability under the policy. As a rule such 
a duty would be a " condition in the policy ” specifically expres-sed there- 
in (r). But it would not, it is submitted, be a condition in the policy for 
the purposes of this subsection, if only implied, since although it might be 
argued that a policy contains not only such conditions as are expressed 
therein but also such as must necessarily be implied {a), there would be no 
specified thing which the assured had done or failed to do. 

3. “ After the happening of the event giving rise to a claim under the policy 
or security." — This means after the happening of the event giving rise to 
the liability to a third party (b). As a rule, and under the usual form of 
motor policy now compulsory, the two es’cnts would be contemporaneous. 
Formerly there were cases in which this might not have been so (c). 

4. “ Shall be of no effed." — This should be read as if followed by the words 
(“ subject to proviso to this subsection ”). The limited operation of this 
subsection must be stressed. It only invalidates conditions of the type 
described in so far as they apply to third party claims against whicli in- 
stance is compulsory’ {d}. 


(i) As to such conditions now inserted in the common form of policy, sec post, 
chapter VIII. 

(f) See as to this, post, chapter VIII, p. yjo et s^. and cases there cited. 

(u) Tusltn V. Arnold S- Som,, BnUsh liomimons General Imurance Co., Ltd., Third 
Partus (1915), 84 L. J. K B. 2214. 

(tr) See post, chapter V'lII and chapter X. 

(>') As to tius see farther, post, chapter VIII, p. 611. 

jx) Auittn V. Zurich General Accident and Liability Insurance Co., Ltd.. [1944] 2 
AU E. R. 243 ; afhnned, I194S'' K B. 230 ; [1945] 1 All E. K. 316. 

(y) In tins latter example, it is sab^tted that the assured might be liable for the 
death, the rule of romotenesa not applying in these circumstances, as it would where, 
«.g. the injured thixd party was involved in another collision whilst being driven to 
hospital. 

(r) I.e. the term requiring the assured to minimise the loss. 

(a) As to implied terms in a contract of motor insurance, see post, chapter VIII. 

(b) The liability to the third party is incurred at the moment at which the 
occurrence out of which it arises takn place. See Per Tomlin, J., in Hood’s Trustees v. 
Southern Union General Insurance Co. of Australasia, [1928] Ch. 795; chapter III 
generally, ante. 

(c) Am where the policy provided that the insurers should only be liable on claims 
actn^y paid by or on judgment being obtained against the aesnred. 

( 4 ) fa. those ^porifled in snbsectioa (s) (b) of sectioa 36. 
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5. “ In connection with such claims as are mentioned in paragraph (b) of 
subsection (i) of section 36.” — The claims referred to are claims in respect 
of the liability of the assured for the death of or bodily injury to certain 
third parties. 

6. “ Requiring the person insured to repay to the insurer." — The “ person 
insured ” means the persons or classes of persons specified in the policy as 
being insured («). 

It is submitted that the insurers could in the circumstances contemplated 
by the proviso to section 38 obtain repa5mient from such persons other than the 
assured of money paid in discharge of third party liability incurred by them 
in an action for money paid to their use (/). Under the Domestic Agree- 
ment, the third party is required to assign any judgment obtained against 
the negligent motorist to the insurer concerned. This judgment can subse- 
quently be executed against the motorist. 

7. "And which have been applied to the satisfaction of the claims of third 
parties." — The latter part of this proviso is curiously worded. Its apparent 
effect, taken with the substantive part of the subsection, would seem to be 
that a provision in a policy entitling insurers to repayment of monies paid 
in respect of the third party indemnity, but not applied to the satisfaction 
of third party claims (as where, for example, the assured had insisted — as 
he can, at any rate under some policies, insist) (g) on the money being paid 
to him and had then failed to apply it in discharge of the third party’s 
claim, would be void. It is curious, also, that many motor policies now 
commonly in use follow exactly these words and do not expre^y give the 
insurers any right to claim repayment in circumstances where the monies, 
although paid, have not been applied to the satisfaction of the third party 
claim. However this may be, it is apprehended that the proviso merely 
states, what without it would have been doubtful, that nothing in the section 
shall invalidate a provision of the kind described in the proviso, and does 
not by necessary implication exclude a provision whereby insurers could 
recover monies paid to the assured but not applied by him as aforesaid (A). 
In this connection it is important to remind the reader of the divergence of 
judicial opinion as to the meaning and effect of the indemnity clause in a 
motor policy which has been previously referred to {i). .'\nother curious 
result which the proviso might seem to produce is this : where a third party 
acquires rights under a policy by virtue of the Third Parties Act or by 
assignment he takes those rights subject to any defence available against 
the assured (/). Under a policy containing a clause such as that indicated 
by the proviso, the assured claiming the indemnity under the policies 
might be met with a set-off or counterclaim based on such a clause (A) ; 


(«) See s. 36 (4), supra. TattersaU v. Drysdale, fi93.‘)] 2 K. B. 174.: Austin v. Zurich 
General Accident and Liability Insurance Co., Lid., [I 9 ^ 5 j K. B, 250 ; [i 945 l * It. 

316. 

(/) See Re Leslie, Leslie v. French (1883), 23 Ch. D. 552 ; Kemp v. Finden (1844). 
12 M. 4 W. 421 ; Allen v. Wingrove (igoi), 17 T. L. R. 261 ; and see 7 Halsbury’s Laws, 
2Dd Edn. 61 etseq. 

{g) See ante, pp. 74-5, and the cases there cited, and cf. the remarks of Gkesr, L.J., 
in Israelson v. Dawson, [1933] i K. B. 301. 

(h) " Many instances might be given where provisos could be found in legislation 
that are meaningless because they have been put in to allay fears when those fears 
were absolutely unfounded and when no proviso at all was necessary.** Per Lord 
Herschell, in West Derby Union v. Metropolitan Life Assurance Society, [1897] A. C. 
647. See Fryer v. Morland (1876), 3 Ch. D. 675 ; and see Mullins v. Surrey Treasurer 
(1880), 5 Q. B. D. 170 ; Duncan v. Dixon {1890), 44 Ch. D. 211. 

(i) Ante. pp. 74-5. (j) See ante, pp. 131 et seq. 

(A) Unless indeed the section does prevent recovery where the money has not bees 
applM in satisfaction of the claims of third parties. 




222 Chapter IV — Road Traffic Act, 1930, Part II 

there is nothing in the subsection which says that such a defence cannot be 
raised against an injured third party claiming under the policy. Never- 
theless it cou^ not, it is submitted, defeat a third party’s claim. 

Ill — ^Securities 

1. Section 37 (1). 

Requirements In respect of securities. 

" In order to comply with the requirements of this Part of this Act 
" a security must — 

" (a) be given either by an authorised insurer or by some body of persons 
'■ which carries on in the United Kingdom the business of giving 
" securities of a like kind and whicli has deposited and keeps 
*' deposited with the Accountant-General of the Supreme Court 
*' for and on behalf of the Supreme Court the sum of fifteen 
" thousand pounds in respect of that business ; and 
" (b) consist of an undertaking by the giver of the security to make good, 
" subject to any conditions specified therein, and up to the 
“ amount, in the case of an undertaking relating to the use of 
" public service vehicles, of not less than twenty-five thousand 
" pounds, and. in any other case, of not less than five thousand 
" pounds, any failure by the owner of the vehicle or such other 
“ persons or Masses of persons as may be specified in the security 
" duly to discharge any such liability as is required to be covered 
" by a policy of insurance under the last preceding section which 
" may be incurred by him or them.” 

1. "An authorised insurer ” is defined, and the conditions such is required 
to satisfy are specified in section 5 of the Assurance Companies Act, 1946 ([). 
These are fully dealt with elsewhere {>«!. It should particularly be noticed 
that since the Road 'Iraffic Act. 1930, came tnto force, no persons or body of 
persons have given security in conformity with this section 37 (i) uho are not also 
“ authorised tnsiirers.’’ 

2. “ Some body of persons ." — The Act gives no meaning to this vague 
phrase and it is difficult to find one. It apparently excludes individuals 
acting alone, and a single under\\Titcr could not therefore issue a valid 
security under the .Act. On the other hand, it is doubtful whether two or 
more underwTiters joining for the purpose of underwriting a particular security 
would constitute a " body of persons.” The phrase seems to connote some- 
thing of a less ephemeral character, such as a partnership or company (u). 
Moreover, it should be noted that when several underwriters join in subwrib- 
ing a policy of insurance each undertakes only a proportion of the total risk 
insur^ (b). If this practice were followed in regard to a security, it is 
doubtful whether, in view of the provisions of the second part of the sub- 
section (c), the security would be sufficient (d). It is thought, therefore, 
that underwriters, whether singly or in groups, could not issue valid securities 
unless they were all authorised insurers (e), or unless the undertaking 
given by the security were joint so that each was liable for the full amount 


(/) 39 Halsbury's Statutes (m) At pp. tzy ct seq , post. 

(a) Or perhaps an association of underwriters. 

((>) See. as to the method of underwriting motor insurance risks, post, chapter VII, 
Tit. '• Lloyd's,” 

{c} /.«. fubsectioD (t) (a), which requires the undertaking to be given by the body 
and not split amongst the members thereof 

(d) Unless each separate underwriter undertook the risk up to £3,000 or £33,000 
as toe case might be. 

(e) As to what an underwriter moat do to be an ” authorised insurer,” see post, 
pp. 337 si seq. 
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thereof (/ ) . Moreovw: , the word *' body " implies some degree of permanence, 
and it seems doubtful whether any group of persons joining together 
for the purpose of issuing a single security would satisfy the requirements of 
the subsection unless their association amounted to a partnership (g). On 
the other hand, it seems doubtful whether an incorporated company, which 
in law exists as a separate entity independently of its members, could be 
held to be a body of persons. That phrase is habitually used in various 
enactments throughout the statute law as including incorporated companies. 
Thus the Assurance Companies Act (A) in section i refers to “ persons or 
bodies of persons, whether corporate or unincorporate ” ; the Income Tax 
Act of 1918 (t) defines “ body of pjersons " as being, for the purposes of that 
Act, " any body politic, corporate or collegiate, and any company, fraternity, 
fellowship and society of persons, whether corporate or not corporate '' {j). 
It is submitted that " body of persons" in the above section includes in- 
corporated companies, unincorporated companies, friendly societies, trades 
unions, clubs et hoc genus omne. Indeed, it may have been expressly 
designed to refer to such nebulous entities as those last mentioned (A). 

3. “ Which carries on in the United Kingdom the business.” — The meaning 
of the phrase “ carry on business " (and the application thereof to particular 
facts) has been the subject of innumerable decisions in the Courts in different 
branches of the law (/). It is submitted that the meaning most likely to 
be adopted here would be that which the phrase has been held to bear in 
the cases which decide whether a company is sufficiently resident in England 
to enable service of a writ against the company to be effected within the 
jurisdiction (tn). It should be noted, however, that in these cases the area 
concerned is England and Wales (n), whilst the United Kingdom includes 
Scotland and Northern Ireland, wliich countries are beyond the jurisdiction 
of the English Courts. 

4, "... 0/ giving securities of a like kind." — There does not seem 
to be any known business of giving securities of a like kind — or indeed 
any business of a like kind, with the possible exception of guarantee or 
fidelity insurance. Fidelity or guarantee insurance is usually carried on 
by insurance companies and consists in an undertaking given to one person 
(usually an employer), who p.iys a premium or gives consideration in some 
other form therefor to make good any loss caused to that person by the 
wTongful act or default of another person (usually an employee). This 
class of insurance, for reasons which will hereafter become plain, differs 
radically from the insurance required by the Act, and it is thought therefore 
that “ securities of a like kind ’’ must be taken to mean securities of such a 
kind, i.e. the securities required and prescribed by the section (o). 

(/) It should be noticed that section 36 suggests no difficulties of this kind : under 
that section a policy satisfies its requirements — viz. " a policy which insures ” although 
the underwriters subscribing thereto are liable only "each for their own part" and 
not jointly. 

ig) See s. I, Partnership Act, 1890 ; 12 Halsbury's Statutes 529. 

(h) 1909 (2 Halsbury's Statutes 724). 

(«) 9 Halsbury’s Statutes 426. {}) Ibid., section 237. 

(*) Cf. the provisions of s. 26, Koad Traffic Act, 1934. Assurance Companies 
Act, 1946, Second Schedule. 

(/) See the cases cited under this phrase in Stroud’s Judicial Dictionary, and Edn. 

(m) Cf. Dunlop Pneumatic Tyre Co. v. Act. fdr Motor und Motorfahrteugbau vorm. 
Cudell &■ Co., [1902] i K. B. 342 ; Saccharin Corporation, Ltd. v. Chemische Fabrik von 
Heyden Akl., [tgti] 2 K. B. 516. 

(n) And ^rwick-on-Twe^. 

(0) It shonld be noted that the section does not require that the body of persons 
shall have in the past carried on business of a like kind. On the other hand, it is 
difficult to see how, when issuing the first security under the Act, a body of persons 
could be said then to be " carrying on business ’* of such a kind. 
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S. “ And which has deposited and keeps deposited, etc” — " And which ” 
makes it doubly dear (since it would have be^ dear from the fact that a 
company cannot be authorised unless it has deposited £15,000) (p) that 
the paragraph should be read as ti; there were a comma after the word 
insurer, and that the whole of the paragraph thereafter refers to " body of 
persons." The rules rdating to the manner of the deposit, and of its treat- 
ment thereafter, are governed by section 43 (q) and the regulations made 
under section 41, and are dealt with in their appropriate place hereafter (r). 

2. Section 37 (1) (b). 

** consist of an undertaking by the giver of the security to make 
** good, subject to any conditions spedfied therein, and up to the amount, 
** in the case of an undertaking relating to the use of public service vehides, 
" of not less than twenty-five thousand pounds, and, in any other case, 
“ of not less than five thousand pounds, any failure by the owner of the 
" vehide or such other persons or classes of persons as may be specified in 
*’ the security duly to discharge any such liability as is required to be 
" covered by a pobcy of insurance under the last preceding section which 
" may be incurred by him or them." 

This perhaps is the most remarkable part of the provisions in Part II 
of the Act. 

1. " Consist of an undertaking” — The first question which leaps to the 
mind is. to whom is the undertaking to be given ? The answer, plain enough 
on the meaning of the words taken by themselves, though not so plain when 
regard is paid to the objects (s) of sections 35 (/), 36 («), 38 (r) and 
43, is removed from all possible doubt by looking at the next sub- 
section. and at the references to a security which appear in sections 35 (w), 
38 (jt) and 40 (y). It is that the undertaking is to be given to the jx!rson 
who may incur the liability referred to. It is difficult to see what good 
this can be to third parties, who might acquire rights under the Third Parties 
Act, unless it be held that the meaning of " contract of insurance " in that 
Act includes a security given under this Act (2). 

2. “To make good . . . any failure ly the owner of the vehicle, etc., duly 

to discharge. . . — It is hard to understand bow A can " make good " to B a 

failure by B to discharge a duty to C. An undertaking to make good 
another’s failure has hitherto taken the form of an undertaking given by 

p A to B to make good to B a fa.lure by C. 

" Nobody doubts that the word ’ fail ’ may have different meanings, 
having r^ard to the context in which that worci is used " (a). When con- 
sidered from the point of view of the third party to whom the liability is 
incurred " failure " would occur when B either — 

(a) Had no money wherewith to discharge such liability ; or 

(b) Having sufficient money therefor, wilfully refused to do so. 

But from the point of view of the person giving the security, which is the 


(p) As to depoaits by anthorued insurers, ice post. pp. 229 et .<«y. 

(4) Pest. p. 227 . <r) Post. p. 233. 

(s) Ij». the olqects to be deduced (rom the cooibined effect of their proviskms — 
naindy. that no person shall cause death or injuries by the use of a motor vehicle on 
the road onleas some proviskm is made whereby a third party suffermc damage thereby 
will be compensated from one source or asother. 

<0 et (a) dntt. pp. 189 ft nq. (i») AnU, pp. 219 «f rej. 

M p. 187. (T) AnU. p. 219. (y) Pest. pp. 249 *t seq. 

M. Ju to this and what is meant by a contract of insnrance, see ante, p. 121. It is 
that this Act intends a security to be something oi different character to a 
cflilllilLct of ittSomicoL bm d. 21%. 

(t) Per BAMKaa, L.J., in R. v. SenOueaek Borengk Conmil, Em parte Sontkwarh 
Berimgh Market Truttees (1921), 90 L. J. K. B. 399, at p. 360. 
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relevant point of view, failure would only occur in the first of the above 
instances. It would seem, therefore, that the section requires a form of 
insurance against insolvency. And there seems to be nothing in this Act, 
giving as it does no direct rights to third parties, to necessitate any other in- 
terpretation of these words than that which, it is submitted, they naturally 
bear {b). 

3. '* Subject to any conditions specified therein." — It will be remembered 
that there is no such express qualification as this in the requirements of 
subsection (i) (b) of section 36 relating to a policy of insurance (c). But it 
was decided that this qualification was implied in that subsection (d), and 
since section 38 expressly applies to securities there appears to be no material 
distinction in this respect between the terms required in a policy and those 
allowed in a security. But it does not by any means follow that the effect 
of this express qualification in regard to a security Ls tlie same as that 
implied in regard to a policy. The contrary is the case. The nature and 
effect of a security are, as has been pointed out, essentially different from 
those of a policy of insurance. A policy of insurance which purported to 
be conditional upon the assured’s taking all reasonable steps to keep his 
finances in order would hardly be a policy of insurance against third party 
liability. But a security against insolvency resulting from accident might 
well contain such a condition (e). It should be noted that the certificate of 
security prescribed by the Minister of Transport (/) requires that some of the 
conditions subject to which the security is issued shall be stated thereon (g). 

4. " In the case of an ufiderlaking relating to the use of public service 
vehicles.” — The “ undertaking ” referred to is the undertaking in the security, 
and not the " undertaking ” in the sense of " business,” or commercial 
concern, which owns or runs the public service vehicles, ” Public service 
vehicle ” is defined by section 121 as being a 

" motor vehicle used for carrying passengers for hire or reward (/>) other 
" than a vehicle which is a contract carriage within the meaning of this Act 
" adapted to carry less than eight passengers or a tramcar (q) or a trolley 
" vehicle " (A). 

" Contract carriage ” is defined by section 61 (i) (c) as a motor vehicle 
carrying passengers for hire or reward (/) under a contract e.xpressed or implied 
for the use of the vehicle as a whole at or for a fixed or agreed rate or sum. 

5. "Not less than £25,000.” — It is not clear whether the securer can 
limit his undertaking to a sum of this figure in the case of a single vehicle or 
in the case of any number of vehicles. It must be presumed that the latter 
is intended and provided by the subsection, since the singular " an under- 
taking " is used with the plural word vehicles, and there is no presumption 
that persons owning only one public service vehicle are not as numerous as 
those owning several, although in fact that may not be so (£). Whether the 

(6) See title to Part II of the Act, and sec ante, p. 161. 

(c) See ante, pp. 103 et seq. 

{d) Gray v. Blackmore, [1934] i K. B. 95 ; and see ante, pp. 194 et seq. 

(e) Expressly if not by implication as a duty not to increase the risk. Sed quaere, as 
this may be a principle peculiar to insurance. 

(/) See Form D, Third Party Risks Regulation, S, R. & O. 1941, No. 926. 

\g) Cf. the Certificate of Insurance which is only require to state certain 
■■ Limitations of Use." Conditions hit by section 12 of the Act of 1934 must not be 
stated, but others must. 

(A) As to when a vehicle is deemed to be used for hire or reward, see section 26 
of the Road Traffic Act, 1934. 

(»■) As to tramcars and trolley vehicles, see ante, p. 187. 

\j) On the other hand it must be admitted that the use of the singular *' vehicle ” 
later in the subsection makes this doubtfnl. It may be that in the case of public service 
vdiicles any number can be covered by one security, but in other cases only one. 

0 
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limit of £25,000 is allowed to be put upon (i) the total amount undertaken 
to be made good by the security during the time it is in force, (2) upon the 
total amount to be payable in resmct of one accident, (3) upon the total 
amount payable in respect of one -vehicle, or (4) up)on the total amount 
payable in respect of any one liability (since more than one liability may 
arise from one accident) (ft), is not clear. Having regard to the words of 
the paragraph taken as a whole, it is apprehended that the first is the meaning 
which it would be held to bear — namely, a limit of £25,000 in respect of the 
total amount payable under the security (/). This, however, must remain 
doubtful, and although the second is an unlikely construction, the last seems 
almost equally possible. 

6. "Not Uss than £5,000." — The public service vehicle would generally 
be of the class against liability to passengers in which insurance is required 
by section 36 (m), whilst other vehides would not generally be of that class(n). 
This it is presumed is why the limit is so much lower in the case of vehicles 
other than pubhc service vehicles (as defined) (0). The same doubts and the 
same hesitant condusion must be expressed in regard to what it is to which the 
limit applies as in the case of the limit in respect of public service vehides [p). 

7. " By the owner of the vehicle." — The contrast between this description 
of the person primarily required to be covered by the security and that in 
section 36 (i) (b) is noticeable. 

8 . "Or such other persons or classes of persons as may be specified in the 
security." — There is no difficulty here, as there is in the interpretation of the 
same words in section 36 (i) (b) as to what is meant. Clearly “ persons or 
classes of persons spedfied '' must mean “ parties to the contract of security 
between whom and the giver thereof there is privity of contract and the 
passing of consideration." For only to such could an enforceable under- 
taking be given. 

The special provisions as to certificates of security should be noticed {q). 

3. Section 37 (2). 

" A security shall be of no effect for the purposes of this Part of this 
" Act unless and until there is issued by the person giving the security to 
" the person to whom it is given a certificate (in Uiis Part of this Act referred 
" to as a ‘ certificate of security ’) in the prescribed form and containing 
" such particulars of any conditions subject to which the security is issued 
" and of any other matters as may be prescribed, and different forms and 
" different particulars may be prescribe) in relation to different cases or 
" circumstances." 

The provisions of this subsection arc almost identical with those of 
subsection (5) of section 36 (r) relating to the requirements in respect of 
certificates of insurance. The relevant regulations are contained in those 
which have been set out under subsection (5) of section 36 (s). Tlje remarks 
appearing in the notes to that subsection can therefore be applied, mulaiis 
m^ndis, to this (f). The question as to what rights third parties can 
acquire against sectuers is discussed elsewhere (m). 


(h) Ct. South Staffordikire Tramways Co. v. Sickness and Accident Assurance Asso- 
ciattem, [1891] I Q. B. 403 ; Aden v. London Guarantee and Accident Co., Lid. (1012). 28 
T. L. R. 254 - 

( 1 ) lA. doiiof Its currency. (m) As to this, see anti, pp. 202 etseq. 

(«) I.e. not vehicles in which passmgers are carried for hire or reward. 

(0) See above. 

which see above. By s. qy of the Road Traffic Act. (930. operators of 
pubhc servke veiueJes may not by contract iiinit their liability to passengers carried 
betein. (q) See ante. p. 214. 

M Ante. p. 2*4. (s) See pp. 214, et seq. 

\ft For thme, tee ante, pp. 216-18. («} Ante, chapter 111 , and post, chapter V. 
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PART 4.— THE LEGAL POSITION OF AUTHORISED INSURERS 

1. Section 36 ( 1 ) (a) and Section 42 . 

Requirements In respect of policies 

" (t) In order to comply with the requirements of this Part of this Act, a 
" policy of insurance must be a policy which — 

" (a) is issued by a person who is an authorised insurer within the mean 
" ing of this Part of this Act ; 

• • ^ • • 

['* (3) purposes of this Part of this Act, the expression ‘ authorised 

" ' insurer ' means an assurance company or an underwriter in whose 
" case the requirements of the Assurance Companies Act, 1909, as amended by 
" this Act, with respect to deposits by assurance companies and deposits and 
" guarantees by underwriters are complied with "] (uu). 

Section 42. 

Amendment of Assurance Companies Act, 1909. 

(i) -Section one of the Assurance Companies ^ct, 1909, shall have effect 
" as if after paragraph (e) thereof there were added the following paragraph : — 
" (/) motor vehicle insurance business, that is to say, the business of 
" effecting contracts of insurance against loss of, or damage to or 
" arising out of or in connection with the use of, motor vehicles, 

" including third party risks.” 

“ (2) ll^here an assurance company within the meaning of the Assurance 
" Companies Act, 1909, carries on motor vehicle insurance business, that Act 
" shall apply with respect to that business in the same way as it applies to 
" accident insurance business subject to the following modifications : — 

[" (a) If the company does not also carry on assurance bwnness of some 
” other class, the refennee in subsection (i) of section two of that 
" . 4 ct to the sum of twenty thousand pounds shall be construed as a 
" reference to the sum of fifteen thousand pounds ; 

" (6) If the company also carries on assurance business of some other class, 
" the reference in subsection (4) of the saicl fection two to a sum of 
“ twenty thousand pounds shall, as respects the motor vehicle insm- 
” ance business, be construed as a reference to a sum of fifteen 
" thousand pounds, and, notwithstanding anything in the said Act 
“ relieving a company from making a deposit in respect of any class 
" of insurance business where it has made a deposit in respect of 
any other class of assurance business, the total sum to be deposited 
" under the said subsection (4) shall in no case be less than thirty-five 
" thousand pounds ; 

" (c) Sections five and sir and paragraphs (a), (b) and (c) of section thirty- 
" two of that . 4 ct shall not apply ”] {uu). 

2, The authorised insurer. — The financial requirements to be observed 
by any person or body of persons who desires to become an authorised insurer 
within the meaning of section 36, and thus become enabled to issue valid 
policies of insurance under the Road Traffic Act, 1930, have been completely 
altered by the provisions of the Assurance Companies Act, 1946 (u). To 
allow a full understanding of the present requirements, a recapitulation is 
necessary of the relevant terms of the Road Traffic Act, 1930, and of the 
Assurance Companies Act, 1909 (w), which set out the obligations of an 
authorised insurer in the years between 1930 and 1946. B3{ section 36 (3) 
of the Road Traffic Act, 1930, an authorised insurer was defined as any 
assurance company or underwriter who had complied with the terms of 


(uu) The subsections in brackets were repealed by the Assurance Companies Act, 
1946 ; see ibid., Schedule 4. 

(w) 39 Hsdsbury’s Statutes 37 (w) 2 Halsbuiy's Statutes 724. 
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section i of the Assurance Companies Act, 1909, as amended by section 42 
(2) (a) (b) of thejioad Traffic Act. 1930, with respect to deposits by assur- 
ance companies and deposits and guarantees by underwriters {x). 

In order to determine who might be an authorised insurer it is forthwith 
necessary to refer, as section 36 (3) indicates, to the Assurance Companies 
Act, 1909, which hereafter in this section is referred to for convenience as 
the 1909 Act. 

The 1909 Act did not apply to registered trade unions or friendly 
societies (y), which thus could not b* authorised insurers under the Road 
Traffic Act, 1930. Further, companies which satisfied the Boad of Trade 
that they earned on business solely or mainly for insurance against employers’ 
liability or companies which carried on employers’ liability business as 
incidental only to marine insurance business were also excepted from that 
Act’s purv iew (z), and thus cannot be “ authorised insurers ” under section 36 
of the 1930 Act. The 1909 Act also provides that it shall not apply to a 
member of Lloyd’s or of any other association of underwriters approved by 
the Board of Trade, provided the requirements of the Eighth Schedule of 
that Act are complied with (a). But section 36 (3) of the Road Traffic Act 
expressly included such underwriters within the definition of " authorised, 
insurers ” lb). 

Subject to the above qualifications the 1909 Act applied to all persons 
or bodies, whether corporate or imincorporate, whenever and wherever 
established, which carry on within the United Kingdom assurance business 
of aU or any of the specified classes (c). The Act apivlicd to all foreign 
companies (d) which are registered under the English Companies Act (c), 
or which carry on any of the .specified classes of business within the United 
Kingdom (/). Such foreign companies, therefore, might be authorised 
insurers within the Road Traffic Act. 1930. 

The classes of business originally specified in the 1909 Act were ; 

(a) Life assurance business. 

\b) Fire insurance business. 

(c) Accident insurance business. 

(d) Employers’ liability insurance business. 

(c) Bond investment business. 

To these five classes the Road Traffic Act, 1930, has added a sixth, i.e. : 

(/) Motor vehicle insurance business, which is defined in tliat Act as : 

" the business of effecting contracts of insurance against loss of or 

" damage to or arising out of or m connection with the u.se of motor vehicles, 

" including third party risks" [g). 

It should be noted that the business comprised under this additional 
class of insurance is wider than the so-called compulsory insurance against 
death or bodily injury to third parties under Part II of the 1930 .Act. 

(») Section 3b (3) of the Road Traffic Act. 1930, and s ^2 (2) (a), (h). have been 
repealed by the .Assurance Companies .Act, 194b, t-idr iit/ra 

(y) Section t. Although it seems that an unreguitered trade union or friendly 
society could be an authorised insurer. 

(z) Section 33 (1) (a) and (b). (a) Section 28 (2) ; and Schedule VIII. 

(M AnU, p. iftj. (r) Section 1. 

(d) y.«#«oinpaiiies incotporated outside the United Kingdom. 

(e) Companies Act, 1948, and the enactments repealed thereby. 

(/) Section 1 . The test of the place of carrying on business is where its contracts 
a< issurafice are made. Such companies must comply with section 407 of the 
Companies Act, 1948, which provides for registration and delivery of documents to the 
Kegistrar. 

(gf Road Traffic Act. 1930, s. 42 (i) (33 Halsbury'a Statutes 641}. 
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The conduct by an assurance company of each class of business specified 
and^ by an “ authorised insurer " of the sixth class must in every case be 
subject to the provisions of the 1909 Act as amended. 

3. Preliminary obligations in regard to deposits from 1930 to 
1946. — ^The preliminary obligations of an " authorised insurer ” related to 
the making of deposits with the Supreme Court. By the 1909- Act every 
assurance company to which that Act applied had to deposit and keep 
deposited the sum of £20,000 with the Paymaster-General in respect of each 
class of the first five specified classes of business carried on by it (A). The 
common characteristic of all such assurance companies is that they issue or 
undertake liability under policies insuring against the contingencies, events 
and losses specified in the various classes I Ah). In the case of the sixth and 
additional class of insurance, i.e. motor vehicle insurance business, a different 
criterion is applicable. No " jxjlicy of insurance,” at least as commonly 
understood, need be is.sued, nor any liability thereunder accepted. A motor 
vehicle insurance business was carried on, and the requirements of the 1909 
Act had therefore to be observed, whenever a person or body of persons 
carried on the business of making contracts of insurance against the risks 
therein defined with other persons (f). 

Section 42 (2) of the 1930 Act provided that any assurance company 
w-ithin the meaning of the 1909 .\ct which carried on motor vehicle insurance 
business should be governed as regards that class of business by those pro- 
visions of the 1909 .Act which related to accident insurance business, subject 
to the modifications specified in that section. At the present juncture it is 
relevant to note that under the joint effect of the two enactments mentioned, 
where the assurance company carried on no other business of the specified 
classes, then the sum of £15,000 had to be deposited, and where the company 
carried on business of some other or others of the specified classes the 
additional sum of £15,000 had to be deposited in respect of the motor vehicle 
insurance busine.ss (f). But in such case the total sum deposited by the 
company had not to be less than £35.000. notwithstanding any provision in 
the 1909 Act to the contrar}'. This modified the provision of th<- 1909 Act 
requiring separate dejxisits of £20,000 to be made in respiect of each class of 
binsiness carried on by the assurance company. 

No deposit could Ixi accepted by the Paymaster-General except upon the 
warrant of the Board of Trade (A) with respect to the issue of which as well 
as to the pa5Tnent of deposits, to the dejiosit of stocks or securities in lieu 
of money and to certain other matters the Board of Trade had power to 
make rules which were to be laid before Parliament and which have effect 
as if they were part of the Act (/). 

The effect of the Board of Trade’s Order of June 6, 1910 {m), which was 
amended in relation to motor vehicle insurance business by the Board’s 
Order of October 8, 1930 (n), and December 22, 1930 (o), may be briefly 
summarised. The company or all or some of the subscribers to the 
company’s Memorandum of Association on behalf of the company’ had to 
apply to the Board of Trade for the warrant upon the issue of which the 
company or such other persons were entitled to deposit the necessarj’ sum 


(h) Assurance Companies Act, iyo<>, s. i (2 Halsbury’s Statutes 720). 

[kh) Ibid., a. i, passim. 

(i) Road Traffic Act. 1930 s. 42 (i) (23 Halsbury's Statutes 641). 

(j) Road Traffic Act. 1930, s. 42 (2) (a) and (6) (23 Halsbury's Statutes 641, 642). 

(A) For form of warrant see Encyclopsedia of Forms and Precedents, 2nd Edn., 

vol. iv, p. 22, No. 8. 

It) ^tion 2 (5), (6). (*n) S. R. & O. 1910, No. 566. 

(n) S. R. & O. 1930, No. 780. (0) S. R. & O. 1930, No. iioi. 
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(of ^15,000 in the case of motor vehicle insurance business) in Court. In 
lieu of money the equivalent of such sum must be deposited in authorised 
securities (p) and treated simUarly^to a cash deposit, the securities being 
valued at a figure near to but not exceeding the current market value. When 
the application for the Board of Ttade’s warrant was in respect of motor 
vehicle insurance business or in respect of a class of business for which a 
separate insurance fund is required to be kept (q), it had to state the class of 
business in respect of which the deposit was being made (r). 

4. The position of members of Lloyd *8. — In concluding the summary 
of the preliminary obligations of insurers before the Assurance Companies 
Act, 1946, it remains to deal with the position in that respect of underwriting 
members of Lloyd’s carrying on business as authorised insurers under the 
Road Traffic Act, 1930 (r). Their position can best be explained by setting 
out the relevant provisions of the Assurance Companies Act, 1909 (s). These 
are as follows : 

" Section i. — Tlus Act shall apply to all persons or bodies of persons, 
" whether corporate or unincorporate, not being registered under the Acts 
" relating to friendly societies or to trade unions (which person.s and bodies 
" of persons are hereinafter referred to as asssurance companies), whether 
“ established within or without the United Kingdom, who carry on within 
the United Kingdom assurance business of the following clas.s ■ 

“ The business of effecting contracts of insurance again.st loss or 
*' damage arising out of or in connection with the use of motor v'ehiclcs 
" including third party risks ” (/). 

*' Section 28 (2), — This Act shall not apply to a member of Lloyd's, or of 
“ any other association of underwriters approved by the Board of Trade. 
" who carries on assurance business of any cla.ss, provided that he comphe.s 
" witJi the requirements set forth in the Eighth Schedule to this .\ct, and 
" applicable to business of that class." 

■' Section 29. — The expression ‘ underwriter ' includes any person named 
" in a policy or other contract of insurance as liable to pay or contribute 
" towards tile payment of the sura secured by such policy or contract." 

The Eighth Schedule provided requirements to be complied with by 
underwriters being members of Lloyd's or of any other association of under- 
writers approved by the Board of Trade. 

Thus it will be seen that an underwriter, in order to be an authorised 
insurer within the meaning of the Road Traffic Act, had eil/ier to 

(1) deposit £15,000 as an assurance company, or 

(2) (a) be a member of Lloyd's or some other association of under- 

writers approved by the Board of Trade (m), and 
(ft) comply with the requirements of the Eighth Schedule. 

The requirements relating to the application and administration of under- 
writers’ securities or deposits were contained in the regulations issued by the 
Board of Trade which have been mentioned. 


(p) By the expression " authorised securities " wa'< denoted such funds, stocks or 
securities in which cash under the control or subject to an order of the Court msght 
from time to time be invested. 

(f) l.e. trot in respect of accident insurance business. See 1909 Act, s. 32 (1). and 
note that the provisions of the 1909 Act os regards accident insurance business were 
appbed, MHto/is MMlandis, to motor vehicle Insurance business by the 1930 Act, s. 42 (2). 
W S. 35 (3) (23 Haisbury’s Statutes 636). 

(f) As amended by s. 42 of the Road Traffic Act, 1930. 

(0 This apparently does not include the issue of a security under s. 37, since such 
need not be authorise insurers. See omit, p. 222. It seems clear, therefore, that a 
security does not come within the Third Barties Act, 1930. 

(n) In fact Lloyd's are tiM only assodatioa so approved. 
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5. Deposits by securers or In lieu of insurance. — Deposits under 
action 35 (4) of the Road Traffic Act, 1930, by persons who do not wish to 
insure, and deposits by those who issue securities under section 37, and who 
are not authorised insurers (i»), are not dealt with under the Assurance 
Companies Act, 1909. Provision in respect of them is however made by the 
Motor Vehicles (Third Party Risks) Regulations (le') which assimilates their 
treatment to that of deposits made by authorised insurers. 

6. The rights of policy holders. — The Act of 1909 required assurance 
companies carrying on separate classes of assurance or other business to 
keep separate accounts and form separate funds for each such business. 
The separate funds which were established partly from the deposits required 
to be made by the .\ct, had to bear distinctive names and form the security 
of the policy-holders under eacli separate class, not being available to satisfy 
the labilities of the company otherwise than in respect of such class (x). 
These provisions did not apply to any case in which accident insurance 
business is carried on (y). Likewise these provisions as to separate funds 
and accounts did not apply to motor vehicle insurance business, which is 
governed by the special provisions of the 1909 Act which apply to accident 
insurance business. The question therefore arose as to what, if any, rights 
holders of policies of motor vehicle insurance enjoyed against the deposit of 
£15,000 which must be made by an " authorised insurer ” in respect of 
motor vehicle insurance business (z). 

This jxiint was decided in Re South East Lancashire Insurance Co., Ltd. {a), 
in which the Court of Appeal held that the deposit formed part of the assets 
of the company and was available for distribution amongst all its creditors 
without distinction between different classes of policy holders, or between 
policy holders and other creditors. 

7 . The Assurance Companies Act, 1946. — On February 6, 1936, a 
Departmental Committee on Compulsory Insurance was set up under the 
auspices of the Board of Trade to consider possible changes in existing law 
relating to the carrying on of the business of insurance in the light of statutory 
provisions relating to compulsory insurance against third party risks. The 
main cause of the setting up of this Committee was the failure of five com- 
panies transacting compulsory insurance business. The Committee made its 
report on July 19, 1937, which was printed as Cmd. 5528. The main recom- 
mendations relating to solvency of insurers were ; 

1. That no insurer should be permitted to undertake any branch 
of compulsory insurance unless licensed to do so by the Board of Trade. 
The licence should be for a period of one year at a time and should be 
renewable. That solvency should be the sole criterion for the granting 
of such a licence, and that the standards of solvency should be severe. 

2. That there should be set up three Advisory Committees to advise 
the Board of Trade regarding the licensing of (a) Insurance Companies, 
(b) Lloyd's Underwriters and (c) Mutu^ Indemnity Associations re- 
spectively. 

3. That assets which arise from life and other insurance contracts of 
a permanent character should be effectively segregated and eannarked, 

(t») I.e. a body of persons which has deposited £15,000 (see ante, pp. 122 et seq.). 

(w) S. R. & O. 1941, No. 926. 

(;r) Ss. 2 (4), 3 (2 Halsbury’s Statutes 726, 727). Re Hearts of Oak Assurance Co. Ltd., 
[1936] Ch. 558. 

(y) Ibid., 8. 32 (rf). 

(r) S. 42 (2) (23 Halsbury's Statutes 641). See ante, p. 229. 

W [1935] Ch. 223. 
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but that the assets arising from motor insurance should not be so segre- 
gated, in view of other recommended safeguards for injured third parties' 
claims. 

4. That a Central Fund shoUd be constituted by insurers transacting 
compulsory motor insurance business to be used as a second line of 
defence to meet the contingency of the insolvency of an insurer licensed 
to transact compulsory motor vehicle insurance. 

5. That every new insurance company desiring to transact any class 
of insurance business coming within the provisions of the Assurance 
Companies Act, 1909, as amended, should make a deposit of £20.000 
before being permitted to become an insurer. 

6. That every company transacting compulsory motor vehicle 
insurance should render to the Board of Trade revenue accounts in an 
approved form. 

7. That givers of securities should be placed in a position analogous 
to that of insurance companies in relation to the granting of a licence. 

It was urged before this Committee that, as the statutory de{X).sit of 
£15.000 constituted a poor safeguard to the insured even in cast's where 
the deposit was earmarked for the satisfaction of creditors of the class of 
insurance business in question, since the annual premium income and the 
liabilities of the authorised insurer might greatly exceed the amount of the 
deposit, therefore the deposit for compulsory insurance sliould be sub- 
stantially increased and be earmarked in the first instance for the satisfaction 
of third pjarty claims. The Committee recommended, however, no departure 
from the view that these deposits should be regarded as primarily intendtkl 
to discourage persons of no substance from embarking on insurance business, 
rather than for the satisfaction of claims. 

In the Assurance Companies .\ct. 1946 {b), which embodied the recom- 
mendations of this Committee, however, a different view was taken. The 
system whereby insurers undertaking motor vehicle insimancc business for 
the first time made a statutory de|X)sit has been discontinued, but, instead, 
no insurance company is permitted to commence motor insurance business 
for the first time unless it has a paid-up share capital of not les.s than fifty 
thousand pounds (c). Any assurance company may be wound up if it is 
unable to pay its debts, and it is deemed to be unable to pay its debts if the 
value of its assets, two years after it starts business, does not excei-d the 
amount of its liabilities bv the amount of fifty thou.sand pounds or one- 
tenth of the general premium income of the comfiany in its last preceding 
financial year, whichever sum is the greater (d). Existing companies may 
within two years withdraw any statutory deposit made under section 2 of 
the Assurance Companies Act. 1909. as amended by section 42 (2) of the 
Road Traffic Act, 1930. but must satisfy the Board of Trade that it has the 
necessary paid-up share capital of fifty thousand pounds before doing so ; 
and after doing so, it is liable to be wound up if it is unable to pay its debts 
as described above (e). 

IJoyd’s underwriters, who, it will be remembered (/), had either to Ix'come 
an assurance company within the meaning of the 1909 Act, or else comply 
with the requirements of the Eighth Schedule to that Act, are excluded from 
the provisions of the Assurance Companies Act, 1946, relating to minimum 
paid-up share capital and the margin of solvency, but by Part 1 1 of Schedule 1 1 
to tlu^ 1946 Act a new Eighth Schedule is 5ul»tituted in the 1909 Act. By 

/ft) 39 Habbury* .Sutatea 37. (c) /M., na. 3 ji;. 4 (t). 

{ 4 ) IM.. s. 3 {1 )• H tt is unable to pay its debts, the Amnranoe Companies (Winding 
up) Acts, J 953 and 103s. apply. See p. 104, amfe. 

(s) Ibid., Schedule II, iWt I. (/) dnU, p. 230. 
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this new Eighth Schedule, all premiums received by an underwriter or an 
association of underwriters must be carried to a trust fund under a trust deed 
approved by the Board of Trade. The account of every underwriter must 
be audited annually by an accountant approved by the Committee of Lloyd's 
and the Board of Trade is to be informed by certificate from that auditor 
that the value of the underwriter’s assets is sufficient to meet his liabilities 
on a basis approved by the Board of Trade {ff). In addition, the Board of 
Trade may make regulations providing for the way in which deposits made 
and premiums placed in this new trust fund are to be dealt with {g). 

Mutual Associations, Friendly Societies, Trade Unions and assurance 
companies dealing with insurance business of a particular and limited class 
are also considered in the Second Schedule to the IQ46 Act. Without 
exception, if any of them engage in motor vehicle insurance business, the 
requirements of the Act relating to share capital and margin of solvency 
must be complied with (h). 

Lastly, where one assurance company is guaranteed by another company 
or underwriter, the requirements of the Act as to the margin of solvency 
need not be observed by the first company if the guarantor has observed 
those requirements, or is an underwriter, or is itself guaranteed under the 
same conditions (i). 

The jjrovisions of the Assurance Companies Act. 1946, and the rules 
made thereunder arc printed in the Appendix. No further comment is 
required here, for the terms of the Act are self-explanatoiy'. The rights of 
policy holders and third parties are safeguarded under the new Act. not by 
special protfisions with regard to them in the event of insolvency of an 
authorised insurer, but by preventing as far as px)ssible any company or 
underwriter from carr^ang on motor vehicle insurance business unless it 
or he is in a suitably strong financial position to do so. Applying the principle 
that prevention is better than cure, the formation of the Motor Insiuers’ 
Bureau effects a second line of defence against any fx>ssiblc default of insurers, 
for by the agreements entered into by the Motor Insurers' Bureau any 
failure of an individual insurer to satisfy the claims of injured third parties 
will be covered by the Motor Insurers’ Bureau itself (/r). 

It should be noted here that w’hile the authorised insurer under the new 
system set up by the Assurance Companies Act, 1946, is no longer required 
to make a deposit under the provisions of the now obsolete section 42 (2) of 
the Road Traffic Act, 1930, yet there are still two classes of jicrsons who may 
avoid the stringent requirements of the Assurance Comj>anios -Art and either 
may act as " securers ” under section 37 or may deposit a smn of *'15,000 in 
respect of their own vehicles under section 35 (4), so that, strictly speaking, 
the system of deposits has not been wholly^ abolislied. The position of these 
two bodies of persons is considered in the succeeding section. 

PART 5.~DEP0SITS UNDER SECTIONS 35 AND 37 

Section 43. 

" (i) No part of any sum deposited by any person with the Ac- 
" countant-General of the Supreme Court under section thirty-five or 
" section thirty-seven of this Act shall, so long as any liabilities, being such 
" liabilities as are required to be covered by a policy of insurance under 

{ff) See Lloyd's and other Approved Associations (Auditor’s Certificate) Regulations, 
S. 1 . 1948, No. 774. 

[g) Schedule 11 , Part II, Assurance Companies Act, 1946. See Lloyd's and other 
Approved Associations (Forms of Annual Statements) Regulations, S. I. 1948, No. 773. 

(A) Ibid., Schedule II. Parts HI. IV and V. 

(I) Schedule II, Part V. (A) See post, chapter 'V’l. 
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" this Part of this Act, which have been incurred by him have not been 
” discha^ed or otherwise provided for, be applicable in discharge of any 
" other liabilities incurred by him. 

" (2) Any rules made by the Soard of Trade under section two of the 
" Assurance Companies Act, 1909, which apply to deposits made by insurers 
" carrying on motor vehicle insurance business shall, with such necessary 
modifications and adaptations as the Minister, after consultation with the 
" Lord Chancellor, may prescribe, apply to deposits made with the said 
*' Accountant-General under the sections aforesaid." 

Whilst section 35 of the Road Traffic Act and the regulations made 
thereunder appear to contemplate that the taking out of a policy of insurance 
shall be the customary mode of provision against the sjjecified liabilities 
to third parties, it must not be overlooked that two alternative methods 
are expressly provided for by that section ; these are the taking out of 
security against such risks ( 1 ) and the making of a deposit of £15,000 by the 
owner of a vehicle («). The latter alternative was dealt with in its appro- 
priate place under section 35, whilst the former, the security, has been 
discuss^ at some length in an earlier part of this chapter («). 

The Cassel Committee in its report (0) took note of the fact that in 1937 
only eight companies, including certain co-operative societies, the Gas Light 
and Coke Company and five railway companies, had availed themselves of 
the facility under section 35 (4) of the 1930 .Act of exemption from insurance 
under Part II of the Road Tr^c .Act. 1930, by depositing £15 , (kx) with the 
Accountant General of the Supreme Court, but considered that the sum of 
£15,000 might well in some cases prove insufficient where a number of 
persons were injured in the same accident. They recommended that this 
exemption be limited to corporate bodies of sufficient .size and standing 
licens^ by the Board of Trade under conditions to be laid down by that 
Department. \^'ith regard to givers of security under section 37 of the 1930 
Act, they recommended that these persons should be governed by the same 
rules as to financial standing and margin of solvency as authorised insurers, 
if indeed they were not authorised insurers themselves. 

By section 5 (3) of the .Assurance Companies .Act, 194!), the Minister of 
Transport has been given the power to make such rules with resjx?ct to the 
deposits made both under section 35 {4) and section 37 of the Road Traffic 
Act as the Board of T radc might have made under section 2 of the .Assurance 
Companies .Act, 1909 (p). with regard to deposits made under the 1909 .Act. 
These rules which the Slinister is thus enabled to make arc wide in their scojx*, 
and after they have been laid before Parliament have effect as if they were 
part of the .Act. In fact, no regulations under this section have yet been 
prescribed by the Minister of T ransport, for the good and sufficient reason 
that no persons other than author!^ insurers have given securities under 
section 37 of the Road Traffic Act, 1930, and the eight bodies referred to 
above who have so far availed themselves of the power given to owners of 
vehicles under section 35 (4) of the 1930 Act of making a deposit of £15,000 
are of a financial standing that is more than sufficient for the purpose of 
meeting any liabilities incurred as a result of motor accidents. Until other 
persons who are not authorised insurers, and who are therefore not subject to 
the stringent requirements of the .Assurance Companies Act, 1946, in regard 
to finan<^ solvency, take advantage of these two sections 37 and 35 (4) 
of the Road Traffic Act, 1930, it is unlikely that any regulations under 
this section 43 will be inade. 


(h S. 37 (23 Halsbury's Statute* 639}. 
(n) Sec OMtf, pp 2Z2 ti 


<M) Ibtd., *. 3j (4). 
(a) Cmd. 3318. 
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Regulations under Section 39 

PART 6.— REGULATIONS 
I. — Regulations under Section 39 

1. Section 39. 

Production of certificate of Insurance or certificate of security on 
application for motor vehicle licence. 

" Provision may be made by regulations under section twelve of the 
" Roads Act, 1920, for requiring a person applying for a licence in respect 
" of a motor vehicle under section thirteen of the Finance Act, 1920, as 
" amended by any subsequent enactment, to produce such evidence as may 
■■ be prescribed that either — 

" (a) on the date when the licence comes into operation there will be in 
" force the necessary policy of insurance or the necessary security 
" in relation to the user of the vehicle by the applicant or by other 
" persons on his order or with his permission ; or 
" (b) the vehicle is a vehicle to which the first section contained in this 
" Act does not apply at any time when it is being driven by the 
'* owner thereof, or by a servant of his in the course of his employ- 
" ment, or is otherwise subject to the control of the owner." 

1. "Regulations under section 12 of the Roads Act, 1920” [q). — That 
section makes provision for the making of regulations (which shall have 
statutory force, and tlie breach whereof involves an offence for which the 
maximum fine is £20 (r) as in section iii of the Road Traffic Act, 1930) (s) 
for the purpose of carrying that Act into effect. 

Section 5, sul)section (i) of the Roads Act. 1920 (f), provides as follows ; 

" Provision as to licences. — Every person applying for a licence under 
" section thirteen of the Finance Act, 1920, as amended by this Act, or 
■' under section four of the Customs and Inland Revenue Act, 1888 (m), 
" shall make such a declaration and furnish such particulars with respect to 
" the vehicle or carriage for which the licence is to be taken out or otherwise 
" as may be prescribed." 

2. " Section the Finance Act, 1920 (v), as amended by any subsequent 
enactment." — Section 13 provides for the rates of duty payable for licences 
on mechanically propell^ vehicles. The subsequent enactments referred 
to are inter alia the Roads Act. 1920 (te), the Finance Acts of 1922 (a). 
1924 (b). 1926 (c), 1927 (cf). 1930 {e). 1931 {/), 1932 (g), 1933 (A), the Road and 
Kail Traffic Act 1933, (»). and the Finance Acts of 1940 and 1941. The 
following Regulations al.so effect certain amendments ; The Road Vehicles 
(Registration and Licensing) Regulations, 1941 {f). The actual rates of 
duty payable are laid down in the Second Scliedule to the Finance Act of 
1920 (v), which has been frequently amended by subsequent Finance Acts. 


(^) IQ Halsbury's Statutes 8,s. 

(r) By subsection 3, which imposes a penalty 
contravention of such regulations. 

(s) See pos/, p. 23S. 

(«) 16 Halsbury's Statutes 576. 

{v) 16 Halsbury's Statute.s 850. See also Road Vehicles Registration and Licensing 
Regulations, 1941. S. K. & O. No. 1149. 

(ui) Supra, note (g). 

(b) I b Halsbury's Statutes 917. 

Id) 16 Halsbury's Statutes 977. 

(/) 24 Halsbury's Statutes 383. 

(A) 26 Halsbury's Statutes 660. 

(7) S. R. ft O. 1941, No. 1199. 


of £20 on any person who acts in 
(<) Supra, note (g). 


(a) 16 Halsbury's Statutes 905 
fc) 16 Halsbury's Statutes 960. 
(e) 23 Halsbury's Statutes 506. 
(g) 25 Halsbury’s Statutes 578. 
(i) 26 Halsbury's Statutes 870. 
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3. " To produce such evidence as may be prescribed.” — The regulation 
now in force which prescribes this is Relation ii of the Motor Vehicles 
(Third Parties Risks) Regulations of 1941 (Ar), which is reproduced below : 

** Regulation 1 1 , Any person applying for a licence under Section 1 3 of 
" the Finance Act, 1920, as amended by any subsequent enactment shall 
*’ produce to the licensing authority any necessary certificate of insurance, 
" certificate of security or duplicate copy of a certificate of security issued 
"in accordance with Regulation 5 (i) (b) of these Regulations indicating 
" that on the date when the licence comes into operation there will be in 
" force a policy or a security in relation to the user of the motor vehicle by 
" the applicant or by any other {>ersons on his order or with his permission ; 

" I’rovided that there may be produced in lieu thereof — 

" (i) in the case of a motor vehicle of which the owner has for tlie 
" time being deposited with the Accountant-General of the 
" Supreme Court the sum of fifteen thousand pounds in 
•' accordance with the provisions of subsection (4) of Section 
" 35 of the Act a certificate signed by the owner of the 
" vehicle or by some person authorLsed by him in that behalf 
“ that such deposit has been made (1), 

" (11) In the case where the motor vehicle is one of more than ten 
" motor vehicles owned by the same jierson in resjject of 
" which a policy or policies of insurance ha%'e been obtained 
" by him from the same authorised insurer a statement duly 
" authenticated by the authorised insurer to the effect that 
" on the date when the licence becomes oi)erative an in- 
” surance policy which complies with Part II of the Act will 
" be in force in relation to the motor vehicle, 

" (111) in the case of motor vehicles owned by a local authority as 
“ defined in subsection (6) of Section 35 and SecUon 44 (m) of 
" the Act, or by a police authority or by the receiver for the 
" Metropolitan Police District a certificate signer! by some 
" person authorised in that behalf by such authonty or 
" receiver as the case may be, that the vehicles in respect 
" of which the application for a licence is made arc owned 
" by the said authority or receiver : 

" Provided further that a person engaged in the business of letting 
" motor vehicles on hire shall not, when applying for a licence under 
" Section 13 of the Finance Act, 1920, as amended by any subse(]ucnt 
" enactment, be required to contply with the first paragraph of this 
*' Regulation if the motor vehicle in respect of which the licence is applied 
" for is intended to be used solely for the purpose of being let on hire and 
" driven by the person by whom the motor vehicle is hired or by persons 
" under his control." 

Particular note should be taken of the provisions relating to a hirer of 
motor vehicles. These seem to contemplate that such a person can validly 
insure under one policy against liabilities which may l)c incurred by future 
and hypothetical customers. This can be done by some special form of 
policy under which the hirer acts as the insurer’s agent, and where each 
customer gives consideration («). Otherwise it would, it is submitted, be 
an impossibility in law (0). 


(A) S. R. A O. 1941. No. 926. 

(/) By tb« Motor Vehicles (Intematioual Circulation) Regulations 1941, S. U. A O. 
No. 1219. Regulation 8, no permit for a foreign car shall be tamed without the production 
of a certificate of iiwunnce, certificate of security or certificate of foreign insurance lor 
the period of the pennit appUed for, 

(m) This s. 44 relates to Scotland. 

{*) See chapter IX, foil, p. 632. 


(o) See OMle, pp. 96 et teq. 
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4. " The necessary policy ... or security in relation to the user of the 
vehicle by the applicant or by other persons on his order or with his permission.” 
— This again raises the whole question whether persons who drive a vehicle 
on the order or with the consent of the owner thereof are insured under a 
policy or security issued to ^d effected by him and to which they are not 
parties. Such persons are insured within the requirements of section 36 
(i) (b) by virtue of section 36 (4) (p). 

5. "A vehicle to which the first section contained in this part of this Act 
does not apply.” — The section referred to is presumably section 35, though 
why that copld not have been .specifically stated it is difficult to imagine. 
The vehicles to which that section does not apply are those specified in 
subsection (4) thereof — namely, those in respect of which the owner has 
deposited £15,000 with the Accountant-General [q), those owned by police 
or local authorities (r) or being used on police business (s) . 

II. — Regulations under Section 41 

1. Section 41. 

Regulations for purposes of Part II. 

“ The Minister may make regulations for prescribing anything which 
" may be prescribed under this Part of this Act and generally for the 
“ purfxise of carrying this Part of thi.s Act into effect, and in particular, 

" but without prejudice to the generality of the foregoing provisions, may 
" make regulations — 

" (a) as to the forms to be used for the purposes of this Part of this Act ; 

" (6) as to applications for and the issue of certificates of insurance and 
“ certificates of security and any other documents which may be 
" prescribed and as to the keeping of records of documents and 
" the furnishing of particulars thereof or the giving of informa- 
*' tion with respect thereto to the Minister or a chief officer of 
*' police ; 

" (f) as to the issue of copies of any such certificates or other documents 
" which are lost or destroyed ; 

” [d) as to the custody, production, cancellation and surrender of any 
“ such certificates or other documents ; 

" (f) for prosnding that any provisions of this Part of this Act shall, in 
" relation to vehicles brought into Great Britain by persons 
" making only a temporary stay therein, have effect subject to 
" such modifications and adaptations as may be prescribed." 

1. “ The Minister."— This, by virtue of section 121, means the Minister 
of Transport. 

2. " Regulations ." — Regulations made by the Minister have the force 
of law but are not to be regarded as the peers of the provisions of the statute 
itself (t). Under some Acts, in which it ise.xpressly so pro\ided, they are, and 
even take precedence of those provisions since they come into existence later, 
and must therefore be taken as representing the latest intention of the legisla- 
ture (m), but, where conflict between their apparent meaning and the apparent 

ip) Sec ante, pp. i«9, m. (?) Sec ante, p. 187. 

(r) See anU. pp. 185-6. (s) See ante, pp. 185-6. 

(/) Richards v. Att.-Gen. of Jamaica <1848). 6 Moo. P. C. C. 381 ; R. v. Walker (1875), 
L. R. 10 Q. B. 353 : Date's Case {1881), 6 Q. B. D. 376 ; National Telephone Co. v. 
Baker, [1893] 1 Ch. 180 ; Patent Agents JnsMute v. Lockwood, [1894] A. C. 347; Re 
Macartney, Brookkouse v. Barman (1920), 30 T. L. R. 394 ; R. v. Minister of Health, 
E* parte Yaffe, [1930] 2 K. B. 98 ; affirmed, [193O A. C. 494 ' As to legislation by the 
executive, see generally Porte's Administrative Law ; Robson s Justice and Adminis- 
trative Laws ; and The New Despotism, by Lord Hewart of Bury. 

(u) See Wood v. RiUy {1867), L. R. 3 C. P. 26 ; R. v. Baines (1840). 12 Ad. & El. 210 ; 
and see Maxwell on Statutes, 7th Edn.. p. 137. 
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meaning of provisions in the statute occurs, the former must in some cases 
be interpreted in the light of the latter (w), and in others vice versa (w). 

This is not the place to discuss" the question as to how far the power to 
make regidations given under this, section can be exercised (x). But it 
may be said shortly that despite the wide extent of the authority given, and 
although regidations contained in Statutory Instruments have the force 
of law, there is still some limit to the power given to an executive officer — 
in this case the Minister of Transport — to make his word the law. In 
the first place, although the regulations become effective as soon as the 
Minister chooses, according to the provisions of section in of the Act, 
any regulations must be laid before Parliament “ as soon as may be ” 
after they are made ; and that either House of Parliament has the right, 
provided it is exercised wthin 28 da>s after the regulation hasT>een laid 
before it, to annul the regulation (y). But such annulment does not affect 
anything previously done under the regulation. Secondly, although the 
Minister seems to have a complete discretion, it is limited to making regula- 
tions for the purposes of the Act, and the Courts have the power to decide 
that any particular regulation is not one made “ for the purix)se of carrying 
this Part of this Act into effect," and is therefore void. Finally, the pro- 
visions of the Statutory Instruments Act, iQ4h (<i) must be complied with. 

An interesting speculation (upon which it is not proposed to embark 
here) might be made as to how many of the provisions of the Road Traffic 
Act, 1934, the Minister might have enacted by Order. 

2, Section 111. 

Provisions as to regulations. 

" 111. — (i) Any regulations made by the Minister under this Act shall 
" be laid before both Houses of Parliament as soon as may be after they are 
" made, and if an address is presented to His Majesty by either House of 
" Parliament within the next subsequent twenty-eight days on which that 
" House has sat after any such regulation is laid before it praying that the 
*' regulation shall be annulled, it shall thenceforth be void, but without 
*' prejudice to the validity of anything previously done thereunder or to 
" the making of a new r^ulation. 

*' (2) Before making regulations under this Act the Minister shall consult 
" with such representative organisations as he thinks fit. 

" (3) If any person acts in contravention of. or fails to comply with. 
*' any regulation made by the Minister, under this Act, contravention of or 
" failure to comply with which is not made an offence under any other pro- 
" vision of this Act, be shall for each offence, be liable on summary convic- 
" tion to such maximum penalty not exceeding a fine of twenty pounds as 
" may be prescribed by the regulations. 

" (4) The production of a copy of regulations under this Act purporting 
" to be plinth by the Government printer shall be evidence that the 
" requirements of this Act as to the making of regulations and the laying of 
** regulations before Parliament have been complied with.” 


(p) Unless there is a strong presumption to the contrary. See Danford v. StcAnvity 
(1883), 8 App. Cas. 456 ; Rt ucam, Em parte Davu (1872). 7 Ch. App. yrt) . Schurtder v. 
Bait (1881), 8 Q. B. D. 701 ; R. v. Mtnuter of Health, Em parte Yaffe, [1930] r K. B. 98 ; 
affiimed. [1931] A. C. .494 ; Hartraoutv Foster (i88ij, 8 y. B U. »r 

(m) Sec Be SkettU, Em parte Godden {i86z). 1 l>eG J. A .Sm. 260 ; Rt H’etr, Em Parte 
Wetr (1871), 6Cb. App 873 ; Watkins v. Naval CoUtery Co. (1S97), Ltd., fiqilj 2 K, B. 
162. 

(a) See the cases and works died In note (/). tupra. 

\y) By section 5 of the Statutory Instrument* Act, 1946. this period is increased to 
forty days. 

(a) 39 Haisbury's Statutes 783. 
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It must always be remembered that the regulations made by the Minister 
under this or the 1934 Act may at any time, and without general publicity, 
be altered, added to, or superseded by new regulations. 

3. “ Anything which may be prescribed .” — Something may and has been 
prescribed under section 36 (subsection (5)) (6). section 37 (subsection (2)) (c), 
section 39 (rf). ^tion 40 (subsection (4)) (e).and section 43 (subsection (2)) (/). 

4. "And in particular ." — The Regulations now in force which affect 
Part II of the Act are those contained in the Motor Vehicles (Third Parties 
Risks) Regulations, 1941 (g). madeoy the Minister of Transport under this 
section, under section iii, and under section 12 of the Roads Act, 1920 (A). 

The relevant parts of this Order are to be found in their appropriate 
places in the text of this chapter as shown below, viz. : 

(a) " As to forms . . — ^This is contained in Regulations 5, 6 

and 10 (j) of the Order mentioned (k). 

(b) "As to applications for . . ." — This is Regulation ii (f) of the 
Order. 

(c) "As to the issue of copies . . ." — This seems to be Regula- 
tion 15 (m) of the Order. 

(d) " As to the custody . . ." — This is dealt with in Regulations 13 (») 
and 14 (n) of the Order. 

(e) " In relation to vehicles brought into Great Britain.” — The regula- 
tions relating to the use by foreign visitors of cars in England and to 
the application thereto of tliis Part of the Act are contained in Part II 
of the Order mentioned (0), w'hich is set forth and discussed in the next 
part of this chapter. 

It should be observed that subsection (2) compels the Minister to consult 
with such organisations as he sees fit. Subsections (3) and (4) are considered 
later (y). 

PART 7.— INSUR.\NCE REQUIRED OF VISITORS BRINGING 
MOTOR VEHICLES INTO ENGLAND FOR A TEMPORARY 
STAY. 

1 . Regulations. 

There is nothing in the Act which expressly excepts foreign cars brought 
into England from its provisions save paragraph (e) of section 41. The 
regulations referred to therein have bwn made by and are contained in 
Part II of the Motor Vehicles (Third Parties Risks) Regulations, 1941 (r), 
previously referred to (s). They are as follows : 

Part II. 

” 17 . In this Part of these Regulations unless the contejrt otherwise 
" requires the following expressions have the meanings hereby respectively 
" assigned to them : — 


(6) Sec ante, pp. ri4 ‘‘ seq- (c) See ante, pp. et seq. (rf) Ante, pp. 235 et seq. 
(«) Post, p. 257. (.0 Ante, p. 234. 

(g) S. R. & d. 1941. Ro. 926- (*) See ante, p. 235. 

(«) S. R. 8t O. 194 J. Ro. 920. 

(*) For these Regulations see ante, pp. 215 seq. 

( l ) For these Regulations see ante. p. 236. 

(m) For this Regulation see ante, p. 217. or it may be Regulation 8, post, p. 259. 

(«) For these Regulations see anU, p. ai 7. 

(0) /.«. S. R. ft O. I94«. No. 926. , . o ^ XT c 

\q) Post, pp. a6b et seq. (r) S. R. & O. 194 *. No- 92 b. 
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“ ' issuing authority ' means any one of the following, that is to 
“ say, the Ro^ Automobile Club, the Automobile Association, the 
Royal Scottish Automobile Club and the London County Couni^. 

" ‘ visitor ’ means a per^ bringing a motor vehicle into Great 
" Britain and making only a temporary stay (t) therein. 

'* ‘ motor veUcle * means a motor vehicle brought into Great 
" Britain by a visitor, 

" 18. A visitor who is a holder of a policy of insurance issued outside 
*' Great Britain in respect of third party risks arising out of the driving by 
'* him of a motor vehicle in Great Britain may make application to an 
'* issuing authority for a certificate (hereinafter called ' a certificate -of 
" ' foreign insurance ’) in the Form G set out in the Schedule to these 
“ Regulations. 

" 19. An issuing authority may issue a certificate of foreign insurance 
“ to any visitor who makes application therefor in the manner prescribed 
" by these Regulations. 

20. Every such application as aforesaid shall be signed by the person 
" by whom it is made and shall specify the number of tlie policy in respect 
“ of third party risks held by him, the name and address of the company 
" by whom it was issued, the date on which the poUcy commences and the 
" date on whicli it expires, and shall also contain a declaration (n) by the 
" applicant that the pro\isions of the policy with re.sficct to third party 
“ risks are effective in relation to the driving of the motor vehicle in Great 
" Britain by him or by some other person or persons or clas-scs of persons 
“ specified in the declaration. 

" 21. Every certificate of foreign insurance shall be signed by some 
" person dulyauthoriscdin that behalf by the issuing authority by whom it is 
" issued. 

" 22. The period of validity of a certificate of foreign insurance shall not 
" exceed the unexpired period covererl by the policy to which it relates. 

" 23. For the purposes of l^rt II of the Act and of Regulations 8 (6) 
" and ri (c) of Part I of these Regulations, a certificate of foreign insurance 
'■ shall have effect as if it were a certificate of insurance j.isued by an 
“ authorised insurer and tlic policy of insurance to which it relates shall be 
" deemed to comply with the requirements of Part 11 of the Act. 

" 24. The pro\'ision3 of Section 38 of the Act shall not apply in relation 
" to any policy of insurance in respect of which a certificate of foreign 
" insurance has been issued. 

" 25. A certificate of foreign insurance slialJ be forthwith returned by 
" the visitor to the issuing authority by whom it wa.s issued if the motor 
*' vehicle to which it relates is sold or otherwise disposed of or if by reason 
" of his obtaining a new policy or otherwise a new certificate of foreign 
" insurance is issued to him during his slay in Great Britain, and if the 
“ certificate is not so returned it shall be surrendered to the issuing authority 
“ by whom it was issued by or on belialf of the visitor when the motor 
" vehicle is taken out of Great Britain. 

" 26. Every issuing authority shall keep a record of the following parti- 
" culars relative to any certificates of foreign insurance issued hy them : — 

" (i) The full name and address of the person to whom the certificate is 
" issued and fiarticuiars of the persons or classes of persons 
" authorised to drive the motor vehicle ; 

" (2} the date on which the policy of insurance to which the certificate 
" relates commences and the date on which it expires ; 

“ (3} the date of retum of the certificate to the issuing authority ; 


(f) The temporary stay must not exceed 90 days (Motor Vehicles International 
CircuUtian Regulatioiu, 1941, S. K. A O. No. 1219). 

(a) For penal^ for knowingly making any iaiM statement or withholding material 
information, see Road Traffic Act, 1930, a. 112 (2), pml, p. 261, 

! b) For Regulation 8, see post. p. 239. 
c) For Reflation 11, see miU, p. 235. 
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" and the issuing authority shall without charge furnish to the Minister or 
“ to any chief onicer of police on request any particulars thereof. 

*' 27 . An issuing authority other than the London Couuty Council 
" shall notify that Council in such form and within such time as they may 
" require of the issue by the authority and of the return or surrender to 
" the authority of any certificate of foreign insurance. 

" 28 . In tJ>e case of motor vehicles brought into Great Britain by visitors 
" from Northern Ireland the provisions of Regulations 17 to 26 of these 
“ Regulations shall not apply, but a policy of insurance or a security which 
" complies with the Motor Vehicles and Road Traffic Act (Northern Ireland), 

" 1930 (d), and which covers the driving of the motor vehicle in Great 
" Britain and any certificate of insurance or certificate of security issued in 
" pursuance of that Act and the regulations made thereunder in respect of 
" such policy or security shall have effect as a policy of insurance or a security 
" or a certificate of insurance or certificate of security respectively for the 
" purposes of Part II of the Act, and of these Regulations." 

2. Comments. 

The effect of the above regulations is obscure. Whilst Regulation 24 
makes it clear that section 38 of the Act (r) does not apply, no regulation 
expressly states whether all or which of the other sections thereof do so. 
Regulation 22 strongly suggests that they do not (/). But apparently 
section 12 of the 1934 Act applies, although the Minister has left the old form 
of certificate unaltered (g). On the other hand. Regulation 17, where some 
reference to section 36 (h) would be expected, refers to " a policy of insurance 
issued outside Great Britain in respect of third party risks.” It is difficult 
to see how such a policy could be issued by an authorised insurer within the 
meaning of section 36, subsection (3). Per contra, ” third party risks " is 
not qualified or explained in any way, and it must be assumed that the 
definition thereof in subsection (i) {b) of section 36 applies {i). 

Again, Regulation 19 requires a declaration that ” the provisions of the 
policy with respect to third party risks are effective in relation to the driving 
of the motor vehicle in Great Britain ” by him or by some other person or 
persons or classc's of per.sons specified in the declaration. Whatever may 
be the effect of subsection (4) of section 36 upon English contracts of in- 
surance (A), this subsection could have no application to policies issued by 
foreign insurers abroad which would be governed by the law of the country 
in which they were issued (/). Moreover, it is remarkable that the declara- 
tion is required to refer to persons, etc,, specified in the declaration and not. 
therefore, necessarily specified in the policy. 

In the result it would seem, therefore, that the legality of a foreign in- 
surance used by a temporary visitor would depend in each case upon the 
particular terms and conditions of his policy, upon the relation thereto of a 
person who at any given time was driving the vehicle, and upon the law of 
the country in whicli tlie policy was issued or, more accuritely, the law of 
the country which governed the contract tlierein contained, which would 
usually but not necessarily be the same thing (m). 

(d) The provisions of this Act are identical with those of Part II of the Englisb Road 
Traffic Act, 1930, reviewed m this chapter. 

(«) See ante, pp. 2iq ef sef. ... , „ . 

(/) No provision has been made by fresh regulation m regard to s. t2 of the Act 

of 1934. 

(g) Whilst altering the forms applicable to residents. S. R.* O. I 934 .N‘>- 1399 - 
(X) As to section 36 generally, see ante, pp. 188 sw. 

(») I.e. that " third party ” does not include voluntary passengers, etc. For 
this, see ante, pp. 202 et seg. 

(*) As to this, see ante, pp. jh ei seq. 

\l) See 6 Halsbury's Laws, and Edn, 191 et seq. 

L.U.I. 


(m) Ibid. 
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A temporary foreign visitor would not as a rule be subject to the Bank- 
ruptcy Laws, and therefore any question of the application of the Third 
Parties Act would not often arise. But if it did. immense difficulties would 
be involved as to whether any rights against the foreign insurers could be 
acquired under that Act, and if so, how, if at all, they could be enforced. 
On the other hand it is not clear that the provisions of section 10 (n) of the 
Road Traffic Act, 1934, do not apply to foreign policies (0). The Cassel 
Committee (j6) found the problem presented by motor veliiclcs brought into 
this country by foreign visitors one of considerable difficulty. Their recom- 
mendations and the resulting paragraphs in the Motor Insurers' Bureau 
agreements are discussed in chapter VI (q). 

PART 8 — CRIMINAL OFFENCES 

Criminal offences may arise at common law in regard to motor 
insurance (r). 

The Road Traffic Act (s) and the regulations made by the Minister of 
Transport under its various sections (/) make provision for the punishment 
of offences against the Act and regulations made thereunder. Many of 
these provisions supersede corresponding rules made under the Locomoti\ es 
on Highways Act (m) and the Motor Car .Act (i>), and do not change tlic law. 
Others, how’ever, constitute new offences (such, for example, as pillion ridmg 
contrary to section 16 of the .Act). The present part of this chapter is con- 
cerned, however, not with all offences under the .Act, but only with offence.s 
arising under the pro\-isions of Part II and such other offences as relate to 
the matters dealt with in that Part of the .Act. 

1 . Section 35 ( 1 ). — This section has iieen fully discusst'd alxjve (;r), 
thus it is unnecessary to deal with it in detail here, although the results of 
the earlier discussions may be usefully indicated. The position when the 
accused is charged with driving under a repudiated policy is treated later (.r). 

" Use .” — It should be noted that this expression includes driving (A.t), as 
well as any other use to which the motor vehicle may be put upon a road 
whilst it is in motion or stationary. It is further suggest^ that the word 
implies active use such as is made of the vehicle by the person controlling 
or having the right to control it. and that the e.\pre.ssion does not extend to 
cover the mere passive use which a passenger without right or fact of control 
makes of a vehicle. The ovvmer of a car uses it when his servant drives it for 
his, the owner's, purposes (y). 

" Cause or permit to be us ^." — The meaning of these two words “ cause " 
and " permit ” has been fully discussed (z). It remains only to consider 
the evidence that may be produced in a prosecution for these offences. 


(*) 27 Halsbury's Statutes 334. post, pp. 27S et srq 
(et See post, p. 276, and see Kegulation 22, p. 240, ante. 

{p) Cmd. 5528. para. 180. (?) Post, p. 337. 

(r) These are not dealt with in this Part, which is conhned to ofienccs under the 
Ro^ Traffic Act, 1930. 

(s) 23 Halsbury's Statutes 607. 

(t) J.S.. as. 3, 9. 19. 30. 41. 59. Ill, etc. 

(a) 1896 (19 Halsbury's Statutes 64). (v) 1903 (19 IlaUbuty's Statutes 76). 

(B>) See ame, pp. 163 a saq Post, chapter IX. 

(xr) Where a man guided or steered a vehicle, with engine stopped and empty 
petrol tank, downhill for 200 yards, he was held to lie "driving a motor vehicle." 
Sayctil V. Bool, [1948] 2 All E. K. 83. On the other hand, tlic steersman ol a towed 
vamcle was held not to bea " driver " within section 1 1 of tlic Koad Trafficc Act, 1930 ; 
WaUoee v. Major [1946] K. B. 473 ; (1946] x All E. K. 87. 

(y) EUis {John T.). Ltd. v. /ii«d«,(i947] K- <75 : (19471 i All E. K. 337. See 
* 73 - W PP- > 7 * ** 
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The terms of any certificate of insurance or security produced to a police 
constable by the user of the vehicle will be taken as indicative of the limita- 
tions of the cover provided by the policy (a). In Egan v. Bower [b) the 
defendant was charged under section 35 (i) for using a motor van on the 
road uninsured, when it contained his wife and child. The certificate of 
insurance issued in the form prescribed by the Motof Vehicles (Third 
Party Risks) Regulations, 1933 (c), contained the following paragraph: 

" Limitation as to use : Use in connection with the policy holder’s 
business under ' C ’ licence. Policy does not cover carrying of passengers for 
hire or reward.” A letter was produced before the magistrates signed by 
the insurers which stated that in the event of an accident occurring while the 
vehicle was being used for private pleasure purposes, any claim normally 
covered by the policy would not be repudiated. This letter was, of course, 
not evidence in the case, and the Divisional Court on an appeal from an 
acquittal upheld the apjiellant Chief Constable’s contention that, in the 
absence of other evidence, use for pleasure purposes was not a matter rtor- 
mitlly covered by the policy, and that it was impossible to extract from the 
words of the certificate the affirmative proposition that voluntary passengers 
could lawfully be carried. As the limitations with regard to the vehicle 
already precluded the user for pass<>ngers at all, the words relating to car- 
riage of fiassengers for hire or reward seemed sujjerfluous. The offence was 
therefore proved. 

The whole puqwse of the certificate of insurance is to show in summary 
form on its face the limitations to which the policy is subject. As has been 
pointed out earlier {d), it is not necessary for the certificate to show all the 
limiting conditions to which the fwlicy is subject, nor is there any authority 
for claiming that the terms of the certificate in any way detract from the 
limitations imjxjsed by the [lolicy. On the other hand, it is submitted that in 
prosecutions under the section the certificate will be held to be conclusive 
evidence of the user j.)ermitted by the fxilicy unless the policy is produced to 
the Court. If it is so produced, the terms of the policy will be accepted in 
evidence to explain any definition of the permitted user as to which the 
certificate is silent or as to wbicli the terms of the certificate are ambiguous. 
Where the terms of the jxilicy conflict, in favour of the driver or user of the 
vehicle, with the terms of the certificate, it is thought that the policy must be 
accepted and the certificate rejected. Nevertheless, it might be said that 
where the tenns of the certificate do not truly set out the limitations as to 
user contained in tlie policy it is not a proper certificate issued under Part II 
of the Act, and the driver of the vehicle is thenforc driving uninsured for 
the purposes of the .Act, although between him and his insurer there is a valid 
policy (f). The defendant might object that the mischief at which the sec- 
tion is aimed is now removed by the effect of the Domestic Agreement [/) in 
that although the certificate docs not comply with the regulations, its defi- 
ciency does not prevent an injured third party from obtaining satisfaction 
of his just claims under the terms of that agreement. This argument might 
go to mitigation of penalty, but in all such prosecutions the one and only 

(rt) Third Party Kefiulations, 1941, S. R. & O. No. 926, Regulation 8. 

(fc) (1939), (>3 LI. L. R. 266. 

(c) Which were for practical purposes identical with those at present in force. 

Id) Chapter II, p. no. 

(e) If the certificate has been deliberately altered, so as to deceive, an offence is 
committed under s. 112 (i). post, and where a false statement has been made in 
order to obtain the issue of a certificate, an offence is committed under s. 112 {2), post. 
And a person knowingly issuing a certificate which is false in any material particular is 
guilty of an offence under s. 112 (3). 

(/) Post, chapter VI, p. 357. 
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question is whether the defendant is in fact insured as required by Part II 
of the 1930 Act, and the fact that insurers have voluntarily xindertaken to 
satisfy judgments obtained by third parties against their assured, even 
though in the circumstances there is fJb legal liability resting on the insurers, 
should not be called to aid a defendant who has by his b^ehaviour caused 
this burden to be placed on his insurer. Indeed, the Casscl Committee was 
at pains to point out that severe penalties should be inflicted on drivers who 
us^ motor vehicles whilst themselves uniiusured, and it will be seen that 
the heavy penalties imposed by section 35 (2) have been regularly enforced. 

Unless there is in force, etc." — As has been submitted, this means that 
every particular user at every particular moment, for any particular purpose, 
by any particular person must be covered by the necessary insurance against 
tWrd part}' risks in such a way that the person upon whom the liability in 
respect of such risks is incumbent is entitled to enforce the benefits of a 
valid and subsisting contract of insurance resjiecting them (g). Note also ; — 

(i) that knowledge or guilty intention is not a necessary element in 
the offence, but. on the contrary, that any infringement, however 
technical or innocent, of the substantive part of the subsection is an 
offence (A), 

(ii) that the offence exists quite indejiendently of any accident, or 
injury or damage to third parties arising out of the presence of the 
vehicle on the road, 

(hi) that the onus of pro\’ing that the offence has not been committed 
is upon the defence {i) to a certain extent. This question is fully 
discussed later (h). 

2. Section 35 (2). 

“ If a person acts in contravention of this section, he shall be liable to 
" a fine not excee<ling fifty pounds or to imprisonment for a term not 
'* exceeding three months, or to both such fine and imprisonment, and a 
" person convicte<l of an oficncc under this section shall (unless the court 
" for special reasons thinks fit to order otherwise and without prejudice 
“ to the power of the court to order a longer period of di.squalification) be 
" disqualified tor holdini; or obtaining a licence under I*art 1 of thi.s Act for 
“ a period of twelve months from the date of the conviction. 

" A person disqualified by virtue of a conviction under thLs section or 
'■ of an order made thereunder for holding or obtaining a licence shall, for 
" the purposes of Fart I of this Act. be deemed to be disqualified by virtue 
" of a conviction under the provisions of tliat Part.” 

This is provided to secure that the duty constituted by the preceding 
subsection should be observed and made effective. The offence created is 
not indictable and the offender has no right of trial by jury (j). Offences 
under the subsection can only be prosecuted before a Court of Summary 
Jurisdiction and the maximum penalties which may be imposed upon the 
guilty are as specified in section 113 {k). 

" A person." — These words, by x-irtue of the Interpretation Act. 
1889 (/), include a body corporate, such as a company. A body corporate is, 
however, incapable of suffering imprisonment, but with this necessary 
qualification is exposed to the same processes and penalties as ordinary 

(e) See ante, pp. 177 et teq. ; Bright v. AihfoU, (193*) 2 K. B. 153. 

(A) Ante, pp. 174 el iM. : WiUiame v. RutUu (1933). 149 L. T. 190. 

(i) Witliamu v. Jittaseli, nepra ; Martin v, Wktte, [1910J t K. B. 665. 

(i«) Pott, chapter IX. 

(7) Summary I urudictioB Act, 1679 (11 Haktniry'* Statute* 349). 

(k) Road Traffic Act, 1930. s. (13 (1). (3). 

(/) Ss. 3, 19 (<8 Halatnny'* Statutes 992, 1001). 
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individuals. The effect of section 35 (4) which takes certain persons out of 
the operation of this subsection, is dealt with elsewhere (w). 

" Acts in contravention of this section." — This refers back to subsection (i) 
and^ in effect means using, or causing or permitting to be used, a motor 
vehicle in such circumstances as to be uncovered by a subsisting and valid 
policy of insurance or security against third party risks of the specified 
classes. 

"He shall he liable to a fine not exceeding £50 or to imprisonment for a term 
not exceeding three months or to both such fine and imprisonment," — Within 
these limits the imposition of penalties is left to the discretion of the Court 
of Summary Jurisdiction before whom the offender is convicted. The 
imprisonment may be with or without hard labour, unless such imprison- 
ment is in default of paying a fine («). The Court may dismiss the charge 
under the Probation of Offenders Act, 1907 (0), upon the grounds of 
triviality, extenuating circumstances or on account of the personal character 
or condition of the offender (00). 

" And a person convicted of an offence tinder this section SHALL . . . 
BE DISQL ALIFI ED from holding or obtaining a licence under Part I of 
this Act for a period of 12 months from the date of conviction." — This dis- 
qualification, bo it noted, follows automatically (/>) upon a conviction for 
the offence, whatever the punishment, unle.ss the Court for special reasons 
thinks fit that no such |>criod of disqualification should ensue. The Court 
further has fiower to impose a more lengthy period of di.squalification than 
that laid down in the subsection. It Is submitted that “ special reasons " 
must f>c implied as a condition upon which the Court is entitled to impose 
a longer }>criod of disqualification than twelve months. 

Unless the Court for special reasons thinks fit to order otherwise ." — 
“ Sjx'cial rea.sons ” are nowhere defined in the Act and until recently have 
not received judicial consideration iq). The penalty of disqualification from 
holding a licence w’orks .great hardsliip on some offenders who make their 
living by driving on the road, and in the years between 1030 and iqqfi it was 
a common practice of benches of magistrates to take into account as a 
special reason tiie fact that the offender would be deprived of his livelihood 
for tw'elve months. 

In Wh’.ttall V. Kirby (r). where the offence had been committed under 
section 15 of the Koad 1 rathe .Xct, iqjo, of bt'ing “drunk in charge ’’ of a motor 
car, this offence al.so leading to automatic di-squalification in the absence of 
spt'cial reasons, it was held by the Divisional Court that the circumstances 

(w) Ante, pp. 183 et ',eq 

(b) Criminal Jii.stice Administration Act, kjh. s. 16 (it Halsburj’'s St.itutes syS). 

(o) S. 1 (II Halsbury's Stalule.s 363). 

(00) Sec QueUh v. CoUett, (1938; K. B. 478 . (1948] 1 All E. R. 454 ; Blows v. Chap- 
man, (1947] t -All E. K. 57<>. A typical case for dismissing the charge under the Act 
occurred in Southgate v. Bunre (unreported) before the Hampshire yuarter Sessions 
Appeals Committee. May 25. 1948. The assured had laid up the car referred to in the 
policy and used another, already owned by him, for hire-driving under the terms of the 
policy. Although he failed to inform his insurers of the change, ewdence was given by 
them that they would have considered themselves in the circumstances bound to pay 
any claim arising out of the use of tliis second car. 

(p) This follows from the words " shall be disqualified ” and the wording of the 
proviso to which their operation may in certain cases be expressly made subject. 

(}) Though see B. v. Crassan (1939), N. I. 106: Adair v. Brash, [194°] Sc. (J.) 69: 
Fairlie v. Hill, [1944] Sc. L. T. 224 ; Af«i> v. Sutherland, [1940] Sc. L. T. 403 ; Murray v. 
Macmillan, [1942] S. C. (J.) i«, for Irish and Scottish decisions. Appeals have been made 
to the Divisional Court recently owing to the requirement in W. v. Leicester Recorder, Ex 
parte Gabbitas, [1946] i All li. K. 615, that the facts constituting a special reason must 
te stated by the court wliich relieves the defendant from disqualification. 

(r) [1947} K. B. 194 : Imt*] * All E. R. 552. 
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constituting a special reason must be special to the offence and not to the 
offender and that financial hardship could not be taken into account. The 
following words are extracted from the judgment of Lord Goddard, C.J. : 

" It is to be observed that the sections (s) are mandatory, and Parliament 
'■ has provided that a period of disqualification shall be imposed, but they 
" have given a discretion to the Court which obvnously is a limited discretion, 
to be exercised only for special reasons. The limited discretion must be 
" exercised judicially. The reasons inducing the Court to exercise it must 
" be special, and special is the antithesis of general. The fact that a man is 
" a first offender or that he has committed no motoring offence for many 
" years are reasons of the most general character that can well be imagined. 
"... That a man is a professional driver cannot, as it seems to me, by 
" any possibility be called a special reason. ... A ' sjxjcial reason ' 
" within the exception is one which is S}XK;ial to the facts of the particular 
" case, that is. special to the facts which constitute the offence. ... A 
“ circumstance peculiar to the offender as distinguished from the offence is 
“ not a ‘ special reason ’ within the exception. . . . One may give as an 
illustration (of a special reason) a driver e.xceeding the speed limit liecause 
" he has suddenly been called to attend a dying relative, or a doctor going 
" to an urgent call. It is difficult to visualise any special reason in the case 
" of dangerous drir'ing except the one mentioned in the section itself. 
" namely the lapse of time from the date of a previous conviction. So, too. 
" it IS certainly difficult to visualise what could amount to a special rca.son 
" in the case of driving under the influence of drink or drugs, though jierhaps 
" one might be found if the Court was satisfied that a drug had l>een adminis- 
“ tered to a driver without his knowledge, as for instance where a driver 
" had taken a dose of medicine which he believed to be an ordinarv' tonic, 
" but which m fact contained a jxiwerful drug, . . . Magistrates Ixith in 
" petty and quarter sessions must take it to lx; the law that no con.siderations 
“ of financial hardship or of the offender being before the Court for the first 
" time . . . can be regarded as a special rca.son within these sections. For 
" mj-sclf, I find it verj' difficult to appiv any different test for construing the 
" words ' special reasons ' in .section 35 from that which applies to .section.s 1 1 
" and 15. . . . I strongly incline to the opinion that a person who drives or 
" causes or permits a vehicle to be driven when there is no policy in force 
“ must be disqualified unless the Court can find in relation to the particular 
" offence some mitigating circumstance, and that mere forgetfulness or 
" carelessness in not taking out a {Xilicy could not amount to a special 
“ reason." 

In Knoxcler v. Rennison (/) the meaning of the words " special reasons " 
under this section 35 (2) was n-viewed. and it was held that many, if not all, 
of the considerations which should influence the Court in deciding on the 
extent of relief granted by these words apply ctjually to Ixith the .sc'ctions 15 
and 35 {2). In this enw the defendant, a motor cyclist, had bi-en riding as 
a pillion passenger on his own cycle, while a friend had been driving it. in 
COTtiavention of the tcrni.s of the defendant s jxilicy of insurance. The 
defendant had an unfounded iK-licf that he himself was covi-red l>y his )>olicy, 
and that his friend also had a subsisting policy’ covenng his own driving. 

Lord Goddard, C.J., said that it would be most dangerous to hold that 
the fact that a man misapprehended the legal effect of his policy was a sjx^al 
reason. He had a duty to sec that he was insured. If he neither informed 
himself of the provisions of liis policy, nor obtained advice as to wliat it 
covered, he had no reasonable grounds for believing that the policy covered 
something which it did not. l^Iief, however hon^t, could not fic regarded 
as a special reason unless based on reasonable ground-s. If the Ixilicf was 


(j) S*. 1 1, 13 and 35 of the 1930 Act. 

(h [‘SH7] K- B, 488 ; (1947] 1 AM E. R. 30*. , 
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founded on a wrong opinion from, say, an insurance agent, or if the matter 
turned on sonie obscure phrase, those might be considered special reasons. 
Di^ualificalion was part of the punishment which Parliament had pre- 
scribed for certain motoring offences. There is no provision in the Road 
Traffic Acts in terms |x;rmitting the Court to refrain from disqualifying on 
the ground of exceptional hardship. Disqualification might work hardly 
on one person and not so hardlj’ on another, but Parliament had not seen 
fit to draw a distinction between different offenders. 

The meaning of these words “ Belief, however honest, could not be 
regarded as a special reason unless based on reasonable grounds '* is 
illustrated by the ca.se of Lahricm v. Wilkinson («). A garage proprietor 
made a proiX)sal for general cover for all his trade vehicles, and a temporary 
cover risk was is.siied to him covering “ third party risks for any vehicle used 
in connection with the motor trade.’’ The cover of the policy which was 
subsequently st-rit to him, and which he did not read, was limited to a named 
driver. It was held that the as.sured had been misled by the insurance 
company, and that it was reasonable for him to believe in the circumstances 
that liis projwsal for general cover had been acce})ted. Lord Goddard, 
C.J., said : 

■' It i.s perfectly tnie that in Rennison v. Knowler (mm) I said that it was the 
" obvious duty of jK'ople to make themselves acquainted with their policies 
'' and if they do not understand them it is their duty to take advice. . . . But 
" if an ignorant man who has a motor bicycle gets a policy and is puzzled 
“ by Its ternis and he gia-s to some jx-rson who it would be reasonable to 
" supiKrsc would lx- able to give him proper information about the effect of 
“ the ixilicy and that }x;rson gives him advice which turns out to be wTong, 

■' nothing i have said in licunisou v. Knoulcr was intended to cover that 
" ca.se, " 

These further points should be noticed. A right of appeal is granted by 
section 6 ( 2 ) (r) to the same Court which im|K)sed disqualification to apply 
after six months hn removal of the remainder of the twelve months’ dis- 
qualification. On such an apjH'al, all grounds, including those of financial 
liard.ship, may, it is submitted, lx- urgetl in supjxjrt. Secondly, it is open to 
the court of summary jurisdiction, where the facts .show that an offence has 
been committed, not to prixecd to conviction by virtue of the Probation of 
Offenders .-Cct (ii’). 

It may lx; said that the discretion to dismiss the summons under this 
Act could be but rarely c.\crri,s<-d. owing to the serious nature of the offence 
as evidenced by its prescrilied punishment (w). In so far as the rights of 
injured third parties are now safeguarded In' the setting up of the central 

(m) [1Q47J K. U. 816 ; I1947J I All K. K. 824. In Russman v. BanteK, unreported, 
a case decided at Hampshire tJiiarter Sessions on 3rd July, 1947, appellant had 
Ixiught a car from an owner who had stated at the time that the property passed *' I will 
see that my insurance jxilicy is transferred to you, and in the meantime you may drive 
with my permission," .\ little later the apjiollant received a letter from the insurance 
company stating that the jNilicy had been transferred to him. He at once drove the 
car. but later found that tlic policy had not in fact been transferred to him. As the 
late owner had divested himself of his interest in the car, he could not give permission 
to the apix'llant to drive, so that an offence was committed. But the Chairman held 
that the letter of the insurance comiiany could be held to have given the appellant 
reasonable grounds for belief tbat he was covered, and a " special reason " existed. 

( mm ) See note (/). p. 246. ante 

{v) Cf. the 1930 Act, vide infra. (vv) See note (00), p. 245. anU. 

{w) It is not ior a bench of magistrates to consider that disqualification is too severe 
a penalty. Unless there is a special reason, disqualification automatically follows a con- 
viction (Williamson V. Wihon, (1947] » All E. K. 30O). By the proviso to section 6 (i) of 
the 1930 Act, the disqualification may be limited to the driving of a motor vehicle of the 
same class or description as the vehicle in relation to which the offence was committed. 
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fund controlled by the Motor Insurers’ Bureau, it might be urged that the 
mischief against which the section 35 (2) operates is now removed, so that 
the Court is required only to consider the presence and extent of guilty 
intention in the offender when deciding whether or no to proceed to con- 
viction. But the Cassel Committee’s report (x) took the opposite view, that 
failure to insure should be treated as an offence of a very grave character. 
In 1936 there were 13,410 prosecutions for failure to insiue. Charges were 
withdrawn or dismissed in 958 cases, and licences were suspended in only 
4,571 cases, the average fine being 30s. In view of the decisions in the two 
cases quoted above, disqualification must ensue in the future in the great 
majority of cases. 

The disqualification attendant upon conviction extends to prohibit the 
guilty person from either holding, %.t. continuing to hold, or from obtaining 
a dri\’ing hcence under section 4 of Part I of the Act. The disqualification 
is made effective by the provisions of sections 6 and 8 of Part I, under 
which the Court must couple the disqualification with an order that the 
conviction be endorsed upon the offender’s licence {a), and which provide 
that the Court must retain a licence when it is handed in for endorsement 
and foiward it to the licensing autliority concerned as well as notifying that 
authorit}*, and the authority for the area in which the offender resides, of 
the conviction (b). 

" A person disqualified by tirlue of a conviction under this section or oj 
an order made thereunder for holding, or obtaining n licence shall for the pur- 
poses of Part I of this Act be deemed to be disqualified by virtue of a conviction 
under that Part of the .-Ic/."— The consequences of conviction for offences 
under Part II of the Act have been briefly described alxive. Cerl:un results 
are cxpres,sly made operative upon convictions under Part I which, apart 
from the provision now under consideration, would not follow from a con- 
viction of an offence tinder Part II alone. These consequences are provided 
in section 7 under which the licences of disqualified holders arc suspended 
and made of no effect |c), and by which it becomes an offence punishable 
with fine and or imprisonment for a disqualified jier.son to apiily for or 
obtain a licence to drive or to dnve a motor vehirle during his jKriod of 
disqualification (d). These provisions apply to disqualification ufx>n a con- 
viction under section 35. A further consequence of convictions under 
Part I, made applicable to the otfences under discussion, is the right ol 
appeal against an order of distpialification which is expressly conferred and 
the power given to the Court in such ca.se, if thought fit, to siis|)end the 
operation of the order jx'nding the apjx'al (e). 

The express pros ision of a right of apjical against the order of dis<]ualifica- 
tion prevents any doubt from arising as to the rights of a convicted man to 
appe^ against .such an order either when he has pleaded guilty (/) or when 
he does not desire to appeal against such other punishment as has been 
inflicted upon him (g). 

3. Section 35 (3). 

" Notwithstanding any enactment prescribing a time within which 

" proceedings may be brought before a court of summary jurisiiiction, pro- 

" ceedings for an offence under this section may be brought — 


(») Ciud. 5528. paras. 158 et teq., dated tgth July. 19J7. 

U) S. * li) {b). (6) S. 8 (6). (t) S. 7 (1) and (1). 

WS.bta). 

(niiainaina] Justice .Act, 19*5. s. 35 (11 Matsbury’s Statutes 413), 

W '^Sriminal Justice Admiaistnition Act. 1914. i. 17 (11 Habbury's Statutes 386). 
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" (a) within a period of six months from the date of the commission of 
" the alleged offence ; or 

" ( 5 ) within a period which exceeds neither three months from the date 
" on which it came to the knowledge of the prosecutor that the 
" offence had been committed nor one year from the date of the 
" commission of the offence, 

whichever period is the longer.” < 

The time within which proceedings for summary offences may be brought 
is prescribed by the Summary Jurisdiction Act, 1848 (A), which has general 
application to such cases. By this Act, unless the particular statute upon 
which a prosecution is based provides another period of time, proceedings 
must be commenced within six months of the time when the offence was 
committed or the subject-matter of the complaint arose. Proceedings are 
commenced by the laying of an information or the making of a complaint, 
and it is that point of time which is considered as the “ bringing of pro- 
ceedings," as far as the application of the time limit is concerned (t). The 
general period of six months above referred to has to be qualified in relation 
to numerous particular offences by statutory provisions, and in this respect 
the subsection under consideration makes no departure from the general 
tendency. 

Tlie contents of the sub.section as far as they specify a period of limitation 
are couched in unusual terms to pro\nde an alternative to the prosecution, 
which has the option of prosecuting either within six months from the date 
of the alleged ofTonce or within a time, not exceeding one year from the date 
of the offence, whicli does not exceed more than three months from the 
date when the prosecutor first knew of the offence. The effect of these 
alternative fwriods may be conveniently summarised : 

(i) Where the prosecutor knew of the offence when it was com- 
mitted. or learned of it within three months of commLssion, the pro- 
ceedings must be commenced within six months from the date of the 
offence. 

(ii) Where the jirosccutor did not know of the offence until after 
it was three months old, proceedings must be commenced within a year 
from the date of the offence. 

(iii) If no proceedings are commenced within one year from the date 
of the offence then no proceedings can thereafter be instituted. 

By the Koad Traffic .\ct, iqjq (k), a similar pR)vi.sion is made applicable 
to offences under st*ction 112 of the Act now under discussion. 

4. Section 40 (1). 

Requirements as to production of certificate of Insurance 
or of security. 

" Any person driving a motor vehicle on a road shall, on being so 
" required by a police constable, give his name and address and the name 
" and address of the owner of the vehicle and produce his certificate, and 
" if he fails so to do he shall be guilty of an offence : ” 

“Any person." — Person in this context must meem a physical person, 
and does not include a body corporate. Sucli a person may be either 
licensed to drive a motor vehicle, or a particular class of motor vehicles ; 
he may be a person qualified or unqualified to apply for or obtain a licence. 

*' Driving a motor vehicle on a ro<wf." — This involves the difficult question 
of construing the meaning of the expression “ driving.” The contrast 

{h) S. 11 (ii Halsbury's Statutes 278). (t) Stone’s Justices' Manual, 1948. 

(A) S. 33 {27 Halsbury’s Statutes 559). 
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between the various terms used in the Act has been indicated elsewhere. 
It is submitted, with some hesitation, having regard to the wording of the 
following subsection, that in section 40 (i) “ driving ” must receive its 
ordinary literal meaning since therc'is nothing to quality or displace it. 
Thus the duty imposed by the subsection is limited to cases where a motor 
vehicle is being driven on a road. It does not apply when, a vehicle is not 
being driven, i.e. when it is stationary and driverless, or when, although in 
motion, it is not being dri\’en on a road {/). 

" Shall, on being so required by a police constable." — The .\ct nowhere 
defines " police constable.” An interesting, if unmeritorious. argument 
might be raised as to whether the expression includes police officers higher 
in rank than mere constables. Elsewhere, as will bo later indicated, the 
.Act refers to the Police Pensions .Act. iqzi (m), which, albeit somewhat 
inconsistently, separates members of the jiolicc force for the purposes of 
that -Act into different classes—" constables, sergeants, inspectors, super- 
intendents, etc." The Police -Act of IQ19 (n) makes a similar cla.s.sification. 
Other Acts, such as the .Army .Acts, 1879 (‘’) t88i (p). expressly define 
" constable ” to include any police officer. It is submitted that the clue, 
although a somewhat obscure one. to the meaning of " police constable " 
in the present .Act must be found by reference to the Statutes from which 
the police derive their existence and the bulk of their present-day powers — 
namely, the Metropolitan Police .Act, 1829 \q), the County Police Acts, 1839 
and 1840 (r). the Parish Constables .Acts, 1842 and 1872 (s), and the Town 
Police Clauses Act. 1847 (/). Under these .Acts all the mcmlx^rs of police 
forces are treated as " constables ” whatever their rank within the force, 
and it is to this terminology that reference should lie made when an .Act 
using the e.tpression " police constable ” fails to define it. 

NMiile there is nothing in the subsection or the .Act necessitating that the 
police constable should be in uniform (a), it is submitted that the wording 
is sufficient to show that the driver of the motor \ ehicle must bt' made aware 
that he is being required to furnish the necessary particulars and produce 
his certificate to an authorised person. If the jierson driving were not 
made aware that the requi.sition made was a proper one within the .subsection, 
then he could not be convicted of the statutoiy offence of failing to produce 
his certificate, etc., when so required by a fmlice constable. The latter 
phrase is of the essence of the offence, and the onus of proving that the driver 
failed to comply when " so reejuired by a police constable ” would not be 
satisfied until it was proved that he knew that such requirement, i.e. one 
by a police constable, was being made of him [b). 

" Give his name and address and the name and address of Ute owner of the 
vehicle." — This means correct names and addresses. This comment would 
hardly be necessary were it not for the fact that another section of the 


{t] In this connection it shoald be noted that section 14 of the .\ct m.'ikes it a criminal 
ofience in certain circumstances and subject to certain conditions to drive a motor 
vebkJe off the road. 

(m) 11 & It Geo. 5, c. 31, referred to in s. 12 (i) (23 Halsbury's Statutes 621). poit, 
P » 5 b. 

(n) 12 Halsbnry'* Statutes 867. (o) 42 4 43 Viet, c, 33. s. iSi, 

Ip) S. 190 (17 Halsbury's Statutes 241). (f) 12 Halsbury's Statutes 743. 

(r) 12 Halsbury's Statutes 775. 787. (s) 12 Halsbury's Statuti^s 707, 831. 

(0 1 2 Halsbury's Statutes ^4 . 

(a) But see s. 20 (3), and remarks as to reading that provision with the present 
snbMCtion at p. 232. ^st. 

(b) But e/. on a charge of assanit, etc . on a police constable the knowledge of the 
offender of ttie status of bis vktim u not materi^. The reason being that an assault 
is, per j#. illegal. On the rtaeonsng contained in Harding v. t’rue, [1948} 1 All E. K. 283. 
it is snbi^tt^ that anch knowledge is essential to the commiasion of the ofience. 
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Act (c) specifically makes the giving of a false name and address a separate 
offence, apart from refusing to give a name and address. It seems obvious 
that a driver does not comply with the requirement of the subsection now 
under consideration unless he gives his and the owner’s correct names and 
addresses. It is submitted that it is not essential for the driver to furnish 
the address of his or the owner's residence, it is sufficient if he gives the 
address at which he or the owner may as a rule be found {d). 

The owner of the vehicle is expressly defined in the Act so as to include 
in the case of a vehicle the subject matter of a hire-purchase or hiring agree- 
ment, a person in possession of the vehicle under such agreement (e). 
Apart from this exceptional case the word owner possesses its ordinary 
significance and means the person entitled to the property in the vehicle 
in question. 

“ And produce his certificate,” i.e. the driver'.s certificate of insurance or 
security under the provisions of Part II of the Act, or other evidence that the 
vehicle is not or was not being driven in contravention of section 35. The 
expression " produce his certificate ” is given a special statutory significance, 
the essence of which is summarised below (y). 

"And if he fails so to do he shall be guilty of an offence .” — The words 
" fails to do so ” must be taken to apply distributively to each of the require- 
ments in the subsection with which the driver is bound to comply. If he 
fails, therefore, to give his name or his address, or the owner’s name or 
address or, subject to the proviso next considered, to produce his certificate, 
he wilt be guilty of an offence even though he complies fully with all of the 
other requirements (/). 

The offence created by this subsection can only be the subject of summary 
proceedings, not of indictment (g). and the i>enaUies are a maximum fine 
of £20 in the case of a first offence, and in the case of a second or subsequent 
conviction, a maximum fine of £50 or three months’ imprisonment (/«). 

" Proviso . — Provided that, if the driver of a motor vehicle within five 
“ days after the <latc on which the production of his certificate was so 
“ required produces the certificate in person at such police station as may 
" have been specified by him at the time its production was required, he 
“ shall not be convicted of ;ui oflence under this subsection by reason only 
“ of failure to produce his certificate to the constable." 

1 he effect of this proviso, which bears some resemblance to the proviso 
to the subsection next considered, is to give the driver of a motor vehicle 
an alternative as far as production of his certificate upon proper request is 
concerned. This alternative does not extend to the other requirements of 
the subsection, and in order to take advantage of it the driver must indicate 
at the time of the request that he cannot or will not produce his certificate 
there and then, but will do so at a Sfxjcificd police station within five days. 
In order to get the benefit of the proviso the driver must go in person to the 
police .station specified by him at the time wiicn he was requested to produce 
his certificate and failed or declined to do so. VN’hen the proviso is satisfied 
the driver is saved from possible prosecution for failure to produce his 
certificate when required to do so, but not from prosecution for any other 
failure to comply with this subsection (»). 


(c) S. 20 (i). (<t) Simmons v. H'ooda/ard . [tSgr] A. C. loo. 

(«) S. lil. Ut s. iO (4). post. p. 257 - 

is) S. 113 (1). post, p 264. (h) S. 113 [2), post. p. 264. . . , 

A similar-saving proviso may be found in s. 4 (5) Act, dealing with failure 

to produce a driving licence on similar request and the avoidance of prosecution by 
production at a specified police station by the licensee within 5 da^'^. It is submitted 
that a driver who fails to give his name or address or to produce his certificate under 
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To conclude the discussion upon this subsection it remains only to 
indicate a defect in the subsection which, if pursued to its logical conclusion, 
would frustrate its entire purpose. This lies in the wording of the sub- 
section which obliges a person '* driving a motor vehicle " to give certain 
information and produce documents in circumstances such that he caimot 
possibly comply with this duty imless he stops. Once he stops he is no longer 
"driving” the motor vehicle. Upon a strict construction of the subsection 
a person who is not *' driving ” a vehicle cannot be called upon to comply 
with its provisions ; by stopping, therefore, a driver would be able to evade 
his obligations under the subsection. In order to avoid this extraordinary 
position, therefore, it is necessary to construe the subsection alongside 
section 20 (3) of the Act : " any person driving a motor vehicle on a road 
shall stop the vehicle on being so required by a jTolice constable in uniform, 
and if he fails so to do shall be liable to a fine not exceeding £5.” 

Before the requirements of the present subsection would come into 
operation it would, as a rule, be necessary for the driver to be called upon to 
stop, and for this veiy pur^tose the .Act provides a penalty to make the duty 
to stop when called upon effective (j). It must therefore be implied in 
section 40 (1) that when the person driving stops, he does not thereby evade 
the obligations which that subsection imposes upon him [jj). 

5. Section 40 (2). 

" If in any case where, owing to the presence of a motor vehicle on 
" a road, an accident occurs involving personal injury to another person, 
" the driver of the vehicle does not at the time produce his certificate to a 
" police constable or to some person who, having reasonable grounds for 
" so doing, has required its production, the driver shall as soon as possible, 
" and in any case within twenty-four hours of the occurrence of the accident, 
" report the accident at a police station or to a police constable and thcre- 
" upon produce his certificate, and if he fails so to do, he shall be guilty of 
“ an offence : " 

This subsection calls for careful contrast cuid comjxirison with section 22 
ol the -Act which imposes upon drivers a duty to slop and furnish certain 
particulars in case of accidents. The points of contr.ist will be referred 
to as they arise in the consideration of the present subsection, but the two 
proNTsions should be textually compared in their entirety. 

If in any case owing to the presence of a motor vehicle on a road." — These 
words appear also in section 22 (i). The subsection apjiears at first sight 
to comprise all cases where a motor vehicle is present on a road whether 
it is being used or driven or not (At). There is, however, considerable doubt 
as to whether this interpretation is the correct one. Elsewhere the sub- 
section appears clearly to contemplate that no obligation slitill arise unless 
the motor vehicle is being ” driven ” when the accident occurs. For 

s. 40 (i) and also fads to specify a police station where he Vkill produce it. at the time of 
beuig aUled in lor production cannot purge hu guilt by producing his certificate later. 
Cp. VawsoH v. Winfer (1932}, 149 I. I'. lA. A Scotch rase under s. ti siiould also be 
noted. If a dnvrr does not give tus name and address at the time of an accident, and 
does not report to the police within 24 hoars, it does not lie on the prosecution to prove 
that the driver has not, within 24 hours, given his name and address to some person 
interested in the case (Wood v. Maclean. 11947] S. 1 . T. 22). 

0) It should be noted that the automatic duty to stop under a. at (1) does not 
arise in cases under s. 40 (i>, although it would axiac in cates under s. 40 (t); see pest, 
pp. 234 et teq. 

(ij) As to what amounts to ” driving,” see Sayesti v. Hoot, [194A] z All 1 C. K. S3, and 
Wallace v. Major, [1946] K. B. 473 ; (1946] 2 All E. K. 87, ante, p. 242. 

(*) See asUe, p. 171. 
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instance, the obligations under the subsection are imposed upon the " driver," 
not, be it noted, upon the owner, the p)erson in charge of, or the i)erson using 
the vehicle. That the latter interpretation is accurate is home out by the 
provisions of section 40 (3) (/) which require the owner to furnish certain 
information when a ‘ driver " has failed to produce his certificate under 
this section (m) for the purpose of determining whether or not the vehicle 
was then “being driven" in contravention of section 35 of the Act. 
Section 40 {3) thus, supplementing subsections (i) and (2), dearly con- 
templates only occasions when the motor vehicle was " being driven " as 
involving obligations under the two preceding subsections. Further light 
is thrown upon this point by the consideration of the similar terms of 
section 22 which impose the duty " to stop " upon the driver and thus 
appears to exclude cases in which the motor vehicle is stationary when an 
accident occurs. It is appreciated that the subsection under discussion is of 
importance, and that the interpretation of the expression under considera- 
tion is by no means an easy matter. It is, however, submitted that the 
obligations thereunder arising must be limited to cases in which the motor 
vehicle is being driven when the acddent occurs (n). 

“ An accident occurs im<olving personal injury to another person." — WTiereas 
the duty to stop and to fumi.sh certain information is imposed by section 22 
in cases when “ damage or injury is caused to any person, vehicle or 
animal " (0), the duty arising under tlie present subsection is limited to 
accidents involving personal injury to another person. Thus where the 
" duty to stop " becomes effective where the driver himself, or his or any 
other person's vehicle or animal sustains injury or damage, no duty under 
section 40 (2) arises in any such case. 

The diflcrcncc between " causing damage or injury ” (/>) and " involving 
personal injury,” apart from that necessitated by their different context, 
is probably merely one of words. For the purpose of the present duty the 
question of negligence or other wrongful act is immaterial (q). The 
" personal injury ” is defined in relation to " an accident " from which it 
results, and not in relation to any |>crson’s breach of dutj' or wrongful act 
whereby the accident was caused. The driver, however innocent, however 
careful, must stop where an accident occurring through the presence (r) of 
his vehicle on the road has involved personal injury' to any other person, 
whether a pas.senger in his vehicle or a stranger. The word " accident ” 
must receive a broad interpretation. It cannot be confined to circum- 
stances from which any question of guilty intention or negligence is absent (s). 
It cannot be confined to an " unlocked for mishap or an untoward event 
which is not expected or designed ” (t). It is submitted that " accident " 


(/) Seopost, pp. 258 el seq. (m) S. 40 (i) and fa). 

(«) In Dawson v. IVinler (1032). 149 L. T. 18. it was decided that the initial duty 
ol the dnvei of a vehicle involv^ in an accident under s. 22, to supply his name and 
address on request, must be complied with independently of reporting the same accident 
to the iKiUce ; and tliat a subsequent report to the jHjUce within the proper time did not 
excuse the omission to supply the name and address under s. 22 (i). The Scots Court 
has held that if he has supplied his name and address on request by the other driver, he 
need not report to the police under s. 22 (2) {. 4 dair v. Fleming. [1932] S. C. (J.) 51). 

(o) " Animal " means horse, cattle, ass, mule, sheep, pig, goat, dog : s. 22 (3). 

tp) Paraphrasing s. 22 (i). See also Dawson v. Winter (i93*)< *49 L- T. 18. 

(q) " Causing " might bo said to involve questions of fault, or legal liability, 
otherwise. 

(r) See p. 252, ant*, as to the meaning of this expression. 

\s) As In the common parlance, or in the phrase " accidental death. ’ 

(<) See per Lord Macnaguten in Fenton v. Thorley &■ Co., Ltd., [1903] A. C. 443. at 
p. 448. It is in this sense that ” by accident " in the Workmen’s Compensation Act, 
1925 (ii Halsbury's Statutes 513), is always interpreted. 
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within the present subsection must mean any occurrence arising out of the 
presence of a motor vehicle on a road in which a person other than the driver 
sustains injury (U). 

'* The driver of the vehicle does not at the tirrie produce his certificate to a 
police constable ." — The implication of the use of the term “ driver ” at this 
point has already been discussed. A similar difficulty such as was discussed 
m concluding the commentary upon section 40 (i) arises here. The 
“ driver ” cannot comply in practice with his obligations under this sub- 
section unless he stops driving and ceases, thus, to be a driver. The 
difficulty under this subsection is more easily sunnounted than that under 
subsection (i) («). inasmuch as in every case where the conditions of the 
present sub»ction arise the driver will already be under a duty to stop, by 
the operation of section 22 (f). To stop is therefore a duty inherent in all 
cases under section 40 (2), and one which must be complied witli before the 
obligations under the latter subsection become effective. 

The words at the time “ must also be widely interpreted. They 
cannot mean at the time when an accident occurs, nor at the time when the 
motor vehicle concerned is present or being driven ujxjn a road ; they must 
necessarily refer to that point of time at which the driver, in pursuance of 
his initial duty under section 22. has stopiied his vehicle. 

The expression " produce his certificate " has (he s;rme meaning as in 
section 40 (4), which is examined more fully below (ir). The meaning of 
“ police constable ” has been already discussed in relation to the preceding 
subsection. 

*' Or to some person, who, hat'ing reasonable grounds for so doing, has 
retired its production ." — Whereas the duty to produce the certificate to 
a police constable is automatic and arises where the conditions of this sub- 
section apply without any prior re<]uest on the part of such pohee constable, 
where that duty is not or cannot he complied with, the driver may produce 
it to some other person who requires its production. While nothing in the 
provision requires it, in practice the driver is iin ari.ibly reqiiesteii by a fxilice 
officer, where one is present, to produce his certificate, and he docs so with- 
out. as he might upon the constniction of the subsection be entitled to do, 
producing it to some other pierson instead (i). 

It is almost impxjsidble to indicate w'hat may be the " reasonable grounds " 
which entitle some person, not a police con.stabic, to request production 
of a certificate. No pnvaie person has any legal right in such circumstances, 
apart from this subnotion, to call ujion anotlicr to disclose or produce hi.s 
property or documents for inspection or perusal (a). " Rea.sonablc grounds ” 

cannot therefore be based upon any legal right, and must perforce be 
grounded on the facts of every particular case. It is submitted tliat a 


(tf) In Harding v. Pncf. « Ail E. R 283, a proiecution under » 22, it wa* held 

that as that section required a dnver ixMuttvely to (K-rlonn a duty, rather than in terms 
imposiag an aboolute prubibitiOD on doing a particular nnlasdul act, ttiereiurc the 
defendant could avoid conviction where he showed that be had. and could liavc bad. no 
knowledge of the occurrence of the accident. 1 he same reasoning can Iw applied to this 
section 40 (2). (ti; Sm ante, pp. 249 el ««7 

(e) See ante, p. 252. But the contrary does not bold true as the dut)' under s. 32 
is nittdi wider thM ttwt nndex s. ao (a). (v) Post, pp. 237-8. 

(a) Std fnaeri : the pbraac ‘ who . . . has required its proefuction ” may bo 
held to qualify both " police constable " and " some otiier |>er»on." The appearance 
of the comma before " who " tends to sopport, but the preeence of the (Mrentbesis 
** baviM reasonable . . . doing ” to rebut, such constmeuon. 

(e) But see rights to “ discovery " given in the Third BarUes Act, 1930, etc., ante, 
pp. 145 H seq. 
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private person has " reasonable grounds " for calling upon a driver to 
produce his certificate in the following circumstances, inter alia : 

(i) where such person intends to make a claim upon the driver in 
respect of injuries sustained by himself ; 

(ii) where such jierson intends to report the driver to the police 
with a view to a prosecution based upon the circumstances in which 
the accident occurred (6) ; 

(iii) where such person is a witness of an accident involving personal 
injury to another sufficient to render that other person unable to make 
the request himself. 

The driver shall as soon as possible and in any case within twenty-four 
hours of the occurrence of the accident." — These words may be compared with 
their equivalent in section 22 (2), " as soon as is reasonably practicable and 
in any case within twenty-four hours.” If there is any difference in practice 
between ” reasonably practicable " and " possible,” it must be negligible in 
view of the absolute limitation of twenty-four hours for the necessary report 
in both cases. 

” Report the accident at a police station or to a police constable and thereupon 
produce hts certificate." — Rejxjrt must, it is submitted, mean to report 
orally and in person, ina.smuch as the driver s report must be accompanied 
(subject to the provi.so) by production of his certificate by him in person 
cither at the time of the accident or subsequently, under the proviso. The 
driver may chtxtse wliether he rc{X)rts the accident to a police constable 
or at a jxdicc station, and to which constable or station and in which locality. 

The obligation to report and jiroduce his certificate (c) only affects the 
driver when he has not, at the time of the accident involving personal injury, 
produced his certificate cither to a police constable or to a person requiring 
its production upion " rca.sonable grounds.” Should tfie driver at the time 
of the accident produce his certificate to cither of such persons, then he is 
not subject to the obligation to report the accident and produce his certi- 
cate within twenty-four hours to a police constable or at a police station. 

" And if he fails so to do." — l ailure to do so is not, under this subsection, 
to tie construed distributivcly, as was the case under section 40 (i) {d). It 
applies only to failure by the dri%cr to report the accident and produce his 
certificate to a police constab'c or at a jxihee station within twenty-four 
hours, where the driver is obliged to do so by reason of his failure to produce 
his certificate at the time of the accident. 

“ He shall be guilty of an offence." — Failure by the driver to report the 
accident and produce his certificate, where necessary, as last defined, is 
a summary ofiencc punishable by a fine of £20 for the first offence and by 
a fine of £50 or three months’ imprisonment for second and subsequent 
offences (n). 

" Proviso. — Provided that a person shall not be convicted of an offence 
” under this subsection by reason only of failure to produce his certificate.. 
" if, within five days after tlie occurrence of the accident, he produces the 
" certificate in person at such police station as may be specified by him at 
" the time the accident was reported." 

This proviso only comes into operation in certain defined circumstances. 
In the first place, it can never take effect where the driver has produced his 
certificate at the time of the accident, fdr there the driver has done all that 


(6) It is submitted that the public interest would justify such a ground, 
(c) See s, 40 (4), post, as to meaning of this. 

(if) See ante, p. 249. (') See s. 113 (i) and (*). 
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can be required of him. In the second place, a driver who has failed to 
report the accident within twenty-four hours cannot take advantage of the 
proviso. In the third place, the proviso only covers the driver’s failure to 
produce his certificate at the time wfttn he reported the accident to a police 
constable or at a police station, an obligation which does not arise where he 
has produced his certificate in accordance with the subsection at the time 
of the accident. Subject to these limitations, the effect and meaning of the 
proviso are similar, mutatis mutandis, to those of the proviso to section 40 (i) 
which have already been examined. 

6. Section 40 (3). 

“ It shall be the duty of the owner of a motor vehicle to give such 
'* information as be may be required by or on belralf of a chief officer of 
“ police to give for the purpose of determining whether the vehicle was or 
“ was not being driven in contravention of section thirty-five of this Act 
" on any occasion when the driver was required under this section to pro- 
" duce his certificate, and if the owner fails to do so he shall be guilty of 
" an offence.” 

" Jt shall be the duty 0/ the owner of a motor vehicle." — The meaning of the 
words " owner of a motor vehicle ” has already been noted, as has the effect 
of the use in this context of the term " driver ” upon the meaning of the 
two preceding subsections (/). The provision now under consideration is 
inserted in order to make section 35 (g) effective where the driver who has 
been required to produce his certificate in tlie events specified in the two 
preceding subsections has failed to do so. 

" To give such information as he may be required ... to give.” — This 
phrase must be interpreted in conjimction with the words which next 
follow, which indicate the limits to the information which an owmer can be 
called upon to give. 

” By or on behalf of a chief officer of police." — " Chief officer of {X)lice " 
is defined in relation to the Police Pensions Act, 1931 (A). The relevant 
part of that . 4 ct (i) indicates that chief officers of police are the City or 
Metropolitan Commissioners of Police in London and elsewhere the Chief 
Constable of a County or Borough Police Force (»i). It is submitted that it 
must be made known to the owner in every case that information is being 
required of him by or on behalf of a chief officer of police, before be is 
obliged to fumisti the information necessary. 

“ For the purpose of determining whether the vehicle was . . . being driven 
in cotUraveniion of section 35 of this Act on any occasion when the driver teas 
required . . . to produce hts certificate.” — The circumstances in which a 
driver can be required to produce his certificate have been dealt witii fully 
in the notes upon the two preceding subsections. The duty of the owner 
under the present provision docs not arise unless the request to him for 
information has been preceded by the events specified in section 40 (1) or (2}, 
unless, that is, an occasion has arisen when the driver was required to 
produce his certificate. The existence of such an occasion provides the 
tnifial condition for the operation of the duty under this subsection, which 
is further qualified by the phrase ” for the purpose of determining, etc.” 
It is the duty of the owner to fumi^, u{>on proper request, information 
which he is required to give for determining whether his motor vehicle was 

(A AnU, pp. 149-256. U) See pp. 163 «t itq., anU. 

(A) & 131 (1), u smemled by Schedule 111 of the Road Tratbc Act, 1934. 

(>) 6 . go, Scb^ttle III (12 Haisbury'* Statutes 8SS. 894). 

(ti) A diiet officer of polka, other than in London, may delegate bis fanctioos to any 
police officer not below the rank o< inspector (s. 7, PoUm Pe^ons Act, 1921). The 
Commiwionm of Police in London cannot delegate their functions (tfiid., s. 9). 
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being driven (i) contrary to s^tion 35 at the particular time when the driver 
was called upon to comply with section 40, but not for any other purpose. 
The request of the police for information must be lunited to the spedhc 
purpose indicated and the owner is not under any obligation to furnish 
information which bears up)on the " driving " of his car upon some otfaef 
occarion, not within section 40. The subsection does not oblige the owner 
to give information directed to any other purpose or to any other occasion 
or offence. Its scope is limited to what is expressly provided. 

" And if the owner fails to do so he shall be guilty of an offence." — ^The offence 
is one which can only be made the subject of summary proceedings, and 
the pmalties therefor are as defined in section 113 (2) if) of the Act. It is 
submitted that the subsection as far as it may have penal consequences 
must be strictly interpreted and that, unless it is proved by the prosecution 
that an occasion for the operation of section 40 (i) and (2) has arisen, that 
the owner was properly requested to furnish information, that such request 
was confined to the driving of the car upon the occasion under section 40 
concerned, that such request was made solely to determine whether or not 
on that occasion the driver (m) was covered by the requisite insurance 
against third party risks, and that the owner in all these conditions failed 
to perform the duty laid upon him, the prosecution cannot succeed. 

7. Section 40 (4). 

" In this section the expression ‘ produce his certificate ’ means produce 
" for examination the relevant certificate of insurance or certificate 
" of security or such other evidence that the vehicle is not or was not 
" being driven in contravention of section thirty-five of this Act as may be 
" prescribed." 

Tlie expression " produce his certificate ” occurs throughout section 40, 
'as has been indicated, and this subsection is designed to give definition to 
the comprehensive ambiguity of the phrase where it is us^. 

" Produce for examination." — This phrase is governed by subsections (i) 
and {2) of section 40, and requires the driver upon the events therein specified 
to produce his certificate for perusal and examination : 

(i) by a police constable either when called upon to do so or when 
an accident involving personal injur\' to another has occurred ; or 

(ii) alternatively, under the respective provisos, by a police constable 
at a police station ; or 

(iii) under subsection (2) by some other person to whom he has 
produced it in response to a request upon " reasonable grounds " to 
do so. 

The scope of the examination to which the certificate, etc., may be sub- 
jected is limited only by the terms and contents of the certificate itself («). 

" The relevant certificate of insurance or certificate of security." — ^As has 
been stated every person who uses a motor vehicle on a road must be covered, 
save in certain exceptional cases, by insurance or security against risks of 
injury to third parties arising out of such use (0). Such a person is not 
sufficiently covered unless a certificate of- insurance or of security been 
deliver^ to him before he uses or permits the use of a motor vehicle iP). 
In order to comply with the requirements of section 40 the driver must 

(A) C/. the expression " use ” in s. 35 (i). ( 1 ) See post, p. 264. 

(m) Cf B. S'! (*)- “ the user." 

(ti) The Minister of Transport has made Regulations governing the contents, twins 
and appearance of certificates. See S. R. & O. 1941# No. 9 * 6 . 

(0) See atae, pp. 163 gt stq., s. 33 (>)• 

tp) Sopanu.pp. 214, 226, ss. 36 [5). 37 (a). 

L.11.1 
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produce for examination, unless he falls into one of the excepted categories, 
a certificate of insurance or security, in the prescribed form {q) which relates 
to his particular use of the car at the particular time when his obligations 
under section 40 arise. Unless sucb'a certificate does relate to such user by 
the driver at such time, so as to cover him in respect of the specified third 
party risks arising therefrom, it cannot be said to be " relevant.” To 
determine the question of whether a certificate is or is not relevant, according 
to the test which is here suggested, the previous comments upon the meaning 
of section 35 (i) (r) should be borne in mind. 

The use of the possessive pronoun in the phrase ” produce his certifi- 
cate ” is misleading inasmuch as it is the releitani certificate which must be 
produced. In practice many cases arise in which the certificate considered 
as being ” relevant ” is one which does not cover the driver producing it in 
name, e^. in the case of a hired car, or when the owner’s ser\'ant is driving 
otherwise than under a " named driver ” policy. Further difficulty arises 
in cases where the owmer or other assured obtains, as he is entitled to do, 
a duplicate certificate from his insurers (s). As has been indicated such 
duplicates could be used in evasion of the requirements of section 35, where 
by means of their use two cars are being driven by two separate persons 
at the same time under duplicate certificates issued in respect of the 
same policy of insurance. While in such case the policy would not be 
effective, as a rule, to cover the risks ari.sing to either or both drivers, 
nevertheless each driver being armed with a formal and relevant certificate, 
superficially, at least, in order, would be able apparently to comply with 
the letter of section 40, despite his driving in contravention of section 35. 
He would, of course, be liable to prosecution, but the risk of this would be 
small, for in practice it would be almost impossible to determine whether 
the “ duplicate " was being properly used and within the terms of the policy 
or not. Further, the Act provides no obligation upon drivers to carry* 
certificates about with them (/), and imposes no duty upon a person pro- 
ducing a certificate to prove that such certificate is effective or that the 
policy under which it was issued covered his user of the particular motor 
vehicle on the particular occa,sion concerned (u). 

" Or such other ei'idence that the vehicle is rtot or was not being driven in 
contravention of section 35 os may be prescribed ~T\\c exceptions from the 
requirement of section 35 (i) in respect to certificates of insurance or security 
have been earlier discuss^ (r). The phrase now under consideration is, 
it is submitted, introduced to deal with the cases of persons excepted from 
the obligation to be covered by insurance or security under Part II of 
the Act. These persons are specified in section 35 (4) (ir), and in 
section 121 (2) (x). They arc, briefly put, the Crown and its servants, local 
and police authorities, and persons who have deposited ^ts.txx) in the 
Supreme Court. 

As the person using a motor vehicle in cases covered by these exceptions 
will be protected by neither a certificate of insurance nor a certificate of 
security, possession of which is essential under the .Act, he must produce 
” other evidence " showing that be is not using the car in contravention of 
section 35. This other evidence varies according to the exceptional class 

(9) S. R. ft O. 1941, Ko 9i(t. b) Ante, pp. 170 «< foil, p. 292. 

(}) Seeanie. p. 215, S. R. ft O. 1941. No. pjt>. Kale 7. 

(tl Svt^ect to the qaalified obligation aricing under s. 40 (1) and (2) — limited by 
the pfoviso*. 

(w) But when a proMcutieit under a. baa lieen initiated, tembh, the onoa ol 
pmidof ” effective cover " is npon the deience. Sm WtUtams v. RntuH (1953), 149 
L. T. 190. And m* furtber, ch^Jter IX, post. 

(e) Ante.pp. ihfetseq. (w) Anie.p. 165. 


(a) Ante, p. 170. 
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within which the person using the vehicle falls. It is submitted that 
" other evidence ” does not and cannot imply that a person covered by 
certificate of insurance or security is entitled to produce other evidence 
that he is complying with section 35 than such certificate (a). The driver 
may only produce " other evidence ” when he is excepted from the obliga- 
tion of having a certificate of insurance or security. This construction is 
borne out by the regulations prescribed by the Minister of Transport under 
this section (6) . These regulations, after prescribing the contents and form 
of certificates of insurance or security, make the following provision : 

" 8. The following evidence that a motor vehicle is not being driven in 
" contravention of Action 35 of the Act may be produced by the driver of 
" such motor vehicle on the request of a police constable in pursuance of 
“ Section 40 of the Act as an alternative to the production of a certificate 
" of insurance or a certificate of security : — 

(1) A duplicate copy of a certificate of security issued in accordance 

“ with Kcgulation 5 (i) {b) of these Regulations. 

(2) in the case of a motor vehicle of which the owner has for the time 

“ being deposited with the Accountant-General of the Supreme 
■■ Court the sum of fifteen thousand pounds in accordance with 
" the provisions of sub-section {4) of Section 35 of the Act a 
'■ certificate in the form E set out in the Schedule to these Regula- 
" tions, signed by the owner of the motor vehicle or by some 
" person authorised by 1 im in that behalf. 

■ (3) in the case of a motor vehicle owned by a local authority as defined 
'■ in sub-section (6) of Section 35 and Section 44 of the Act, or 
"by a police authority or by the receiver for the Metropolitan 
" I’olicc Di.strict a certificate in the form F set out in the Schedule 
" to these Regulations signed by some person authorised in that 
" behalf by such authority or receiver as the case may be.” 

” 9 . Any certificate issued in accordance with sub-paragraph (2) or (3) of 
' the preceding Regubition shall be destroyed by the pe^^on by whom it 
“ was issued before the motor vehicle to which it relates is sold or otherwise 
" disposed of.” 

There remain to be dealt tvith under the heading of Criminal Offences 
certain further sections of the Road Traffic .■\ct, 1930. and some other 
matters which bear particularly ujx>n offences arising under the provisions 
of Part II of the Act. These are ; 

(1) Sections 112 and 113 of the Act. 

(2) Section 8 of the .Act. 

{3) The position of persons aiding and abetting offences under 
Part II of the Act. 

(4) Offences under the Minister’s Regulations. 


8. Section 112 (1). 

Forgery, &c., of licences and certificates. 

" If, with intent to deceive, any person — 

'■ (a) forges within the meaning of the Forgery Act, 1913 (3 ft 4 
" Geo. 5, c. 27), or alters or uses or lends to or allows to be 
" usetl by any other person a licence under any Part of tWs 
" Act or a certificate of insurance or certificate of security 
" under Part II of this Act ; or 


(а) This U home out by S. R. ft O. 1941. No. 926. Regulation 8 . There is, howver 
an exceptional case in which a copy of.a certificate suffices, under Reg. 8 (t), but a 

duplicate " may be produced (Keg. 7 of S. R. & O, I 94 i» No. 9a6). w. 

(б) Ibid. As to the meaning of “ presenbed, see a, 121 (i). and for the Minister 9 
powers to make regulations under Part II- see s. 41, amIs. pp. 337 ^ 
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" (b) xnakes or has in his possession any document so closely resembling 
" such a licence or certificate as to be calculated to deceive, 

** he shall be guilty of a misdemeanour and shall be liable — 

'* (i) on conviction on indictmecffc to imprisonment for a term not exceed* 
'* ing two years ; 

“ (ii) on summary conviction to imprisonment for a term not exceeding 
” four months or to a fine not exceeding one hundred pounds, or 
" to both such imprisonment and fine.’* 

An offence under this subsection is committed when a person with intent 
to deceive, that is, with the intention of inducing someone " to believe that 
a thing is true which is false, and which tlie person practising the deceit 
knows or believes to be false " (c). does any one of the following acts : 

(a) Forges a licence (d) or a ceriificaU of insurance or security . — The word 
forges is expres.sly referable to the Forgery Act, IQI3 [e), which enacts that 
forgery consists in making a false document in order that it may be used as 
genuine (/). 

(b) Alters a licence or a certificate of insurance or security. — This is probably 
surplusage inasmuch as a false dociuncnt in the definition of forgery quoted 
above and incorporated into the subsection mcludes a document to which 
a material alteration, whether by way of addition, insertion, obliteration, 
erasure, removal or otherwise has been made (/). 

(c) Uses a licence or certificate of insurance or security. — This m ust , of course, 
be qualified by reference to the essential element in all the cases considered 
here, i.e. the intent to deceive. It would co\'er the case of a person know- 
ingly using an e.xpired certificate or licence (although this in itself would 
constitute another offence), or the case of a person who borrows another's 
licence or certificate and drives under the pretended cover of it (g). 

(d) Lends a licence or certificate of insurance or security. — This again extends 
only to lending with the intent to deceive (g). 

(e) Allows another person to use a licence or certificate of insurance or 
security (g). 

(/) Makes a document so closely resembling a licence or certificate of insurance 
or security as to be calculated to deceive. — This must necessarily mean the 
making of a document which purports to be a valid licence or certificate, 
and which is not one in fact. Not only must such document be calculated 
to deceive, that is, such as might well from its appearance or content deceive 
a reasonable man, but it must also be made with intent to deceive (h), as 
above defined. This prevents this subsection from appl>-ing to the issue of 
invalid certificates of insurance by innocent persons, who by reason of their 
faQure to comply with the necessary statutory provisions (i) are not in fact 
" authorised insurers," and are thus not entitled to issue certificates under 
Part II of the Act. 

{i) Has in his possession such a document as in (f) above. — ^Thc Forgery 
Act, 1913. makes possession of certain forged documents a criminal offence 
" unless the person in possession has a lawful authority or excuse ’’ (k). In 

(c} Per Bucklxy, J., in R$ London and Globe Finance Corporahon, Ud., [1903) 1 Cti. 
728, at p. 732. 

(d) Adv licenca under the Road Traffic Act, 1930. 

(«) 4 Halat>ary*s Statutes 787. 

(/] ilnd., a. 1 . It may be noted that forging a potUy oi insurance or any asainroent 
tber^ or endorsement thereon with intent to defraud is a felony punishable with 
14 yean' penal eervitude under the Forgery Act, t<ti 3 . s. 2. 

ig] Tbw ofieacea would cow the suggested evasion of s. 35 by means of doplieate 
cerhmeatea iasned nsder the Minister's Kapolations. But such offences would be 
extremely difficnlt to prove. 

(A) S. tni (t). eel*, p. 239. (i) See fully, ante, pp. 227 et seg. 

(*) Se. 8, 9, ead 10 (4 Hsdsbory's Statutes 793-793}* 
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the' pyresent case there can be no question of lawful authority or excuse, 
because mere posse^on does not constitute the offence under the subsection ; 
intent to deceive is essential to the offence, and where a person is in 
possession of such documents as are dehn'ed with intent to deceive there 
can be no question of a lawful authority or excuse. 

9. Section 112 (2). 

If any person for the purpose of obtaining the grant of any licence 
" to himself or any other person knowingly makes any false statement, or 
** for the purpose of obtaining the issue of a certificate of insurance or of a 
" certificate of security under Part II of this Act makes any false statement 
*' or withholds any material information, he shall be liable to a fine not 
" exceeding fifty pounds or to imprisonment for a term not exceeding six 
" months, or to both such imprisonment and fine.” 

This subsection creates three distinct offences which must be separately 
considered. 

(a) Knowingly making a false statement for the purpose of obtaining a 
licence. — A person who for the purpose of obtaining the grant of any licence 
to himself or any other person knowingly makes a false statement is guilty 
of an offence for which he may be fined not more than £50, or imprisoned 
for not longer than six mt)nths. or both fined and imprisoned. The same 
penalties apply to the offences discussed under (b) and (c) below. No one 
who makes an untrue statement without knowing that it is false, or not 
believing that it is true, can be con\ncted under this subsection. 

(b) Making a false statement for the purpose of obtaining the issue of a 
certificate of insurance or certificate of security under Part II of the Act. — The 
sub^tion does not say' whether maJeing a false statement in order that such 
certificate sliould be issued to another person is an offence, although this 
is expressly so provided in the case of licences. The absence of such equiva- 
lent language, together with the practical consideration that circumstances 
in which a certificate would be issued by insurers upon the statement ot a 
person other than the assured must bo uncommon, make it doubtful whether 
this offence is as wide in scope as that which precedes it in the subsection (1), 
Much could be said for both constructions, but it is submitted that tbe 
offence could be committed by an agent for a prospective insured person 
who makes false statements in order to obtain the issue of a certificate to his 
principal. 

Again this offence differs from the similar offence relating to licences (m) 
by the absence of the word " know'ingly.” A false statement is merely a 
statement not in fact true, which does not necessarily involve knowle^e 
or recklessness on the part of the person making it. Having regard to the 
fact that " knowledge " is expres^y eliminated as an element in this par- 
ticular offence, an omission which the context reinforces, it is difficult to 
say that the expression " false statement ’’ has any subjectiv’e meaning, 
that, in fact, it postulates any state of mind on the part of the maker. It 
is, therefore, submitted with some reluctance that guilty knowledge 
(i.e. actual, knowledge of falsity, recklessness or carelessness) is not an 
element in the offence here created, and that the making of a statement in 
fact untrue, however innocently, would expose the maker to the dangers 
of prosecution. 

In Jones v. Meatyard (h). the defendant made an admittedly false state- 
ment, that of giving a false name, in order to obtain a cover note which 
included a certificate of insurance. The stipendiary magistrate dismissed 
the summons on the ground that no financial gain or advantage had accrued 


(0 /.«. (a) under*, iia (a)- 


{m) Ante, p. 259. 


(*) [»939] » AU E. R. 140. 
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to the defendant thereby. The Divisional Court held that the question 
whether gain or advantage was derived was immaterial, and by implication 
agreed with the suggested construction of this part of the section that 
once a statement is proved to be false and that the statement was made to 
obtain a certificate of insurance, the offence is proved without further 
evidence. 

(c) Withholding material information for a purpose similar to (b) above . — 
The Road Traffic Act, 1930, contains no definition of " material ” (0). It 
is submitted, however, that haWng regard to the object of the present sub- 
section, information is “ material when it is such that its non-disclosure 
would entitle the insurers to avoid a contract affected by such non-disclosure. 
" Material information," then, is such information as the assured should 
have disclosed when making his proposal or offer of entry' into a contract of 
insurance. The tests of materiality in this context are fully discussed 
elsewhere (/>) in this work. It is suggested that, on analogy with the offence 
discussed in (b) above, the withholding of material information for the 
purpose of obtaining the issue of a certificate of insurance or security to 
another person is equally an offence. But while under the offence last 
considered guilty intention is submitted to be irrelevant, the position under 
the offence under present discussion appears to be otherwise. “ With- 
holding." which consists in non-disclosure, must be read in conjunction 
with " for the purpose of." The withholding of material information 
innocently, without knowledge or belief on the part of the person concerned 
of its materiality would not, it seems, be a " withholding for the purpose of." 
It is submitted that this offence is not committed unle.ss a person deliberately 
withholds material information knowing that if he disclosed it no certificate 
might be issued, and knowing that his failure to disclose it may result in the 
issue of a certificate. The submission made as to the offence of making a 
false statement does not apply in this case, since the subject-matter of this 
offence is intrinsically different. 

10. Section 112 (3). 

" If any person issues a certificate of insurance or certificate of security 
" which is to his knowledge false in any material particular, he shall 
" be liable to imprisonment for a term not exceeding six months or to a 
" fine not exceeding one hundred pounds, or to both such impnsonment 
" and fine.” 

It is an offence which r.an be made the subject of summary proceedings, 
but as to which an accused can claim right to trial by jury (9), punishable 
by the imprisonment or fine specified, to i.ssue a certificate of insurance or 
security which the person issuing knows to be false in a material particular. 
Materiaiity in this context is different from materiality under section 112 (2) 
last considered. It is submitted that it should be construed in a sense 
similar to that in which it is used in relation to other documents, such as 
bills of exchange (r) or certificates, declarations and statements under the 
Perjury' Act, 19x1 (s). Upon these analogies a material particular is any 


({>) " Materia) " it now git-en a definition by i. to (4) of the Road Traffic Act, 
>9}4 (27 Haltbuiy't Statute* 54s). lor the purpose* of that »ection. See post, p. 31 3 
(p) .'■ee ebaptv 11. ante, pp. looelitq. and chapter VII, port, tit. " Misrrpretenta- 
tion and N'on-diarlosnre.*' 

Iq) The maxhntini sentence being 6 montht'impriaoajnent. Summary Joiisdiction 
Act, 1879. s. 17 (11 Halsbnry's Statute* 329)- 

(ri nils of Exchange Act, 1882, *. 64 ii Halnbury'g Statutes ; 2 Halsbury's Laws, 
2 nd MU. 713-14. 

(2) 4 Halsbtuy's Statute* 772. 
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particular which afiects the existence, validity, effect and availability of the 
certificate of insurance or security. 

Merely to issue a certificate fal^ in a material particular is not an offence. 
The element of knowledge of falsity is essential to the offence. In Ouan 
Accident and Guarantee Corporation, Ltd. v. Cole (t) the insurers had issued to 
their assured on June ii, 1931, a certificate which contained the statement 
" Date of commencement of insurance June 4, 1931.” The assured had 
applied prior to June 4 for renewal of his existing policy from June 4, 1931, 
to June 3. 1932. Under the conditions of his policy no liability arose on the 
part of the insurers until the premium had been paid by the assured, and this 
was not done until June ii, 1931, the certificate being issued on the same 
day. The insurers were prosecuted and convicted under this section (m) of 
issuing a certificate of insurance to their knowledge false in a material 
particular, viz. " Date of commencement of insurance June 4, 1931.” On 
case stated the insurers succeeded in quashing the conviction. The Court 
was in disagreement as to the retrospective effect of the acceptance of the 
premium, but agreed that there was no evidence that the material particular 
complained of was false to the appellants' knowledge and upon this ground 
quashed the conviction. 

" Any person ” in this .subsection bears primarily the same meaning as 
elsewhere in the Act. But inasmuch as a certificate of insurance or security 
must be a certificate under Part II of the Act it is difficult to see to whom 
other than ” authori.sed insurers ” under Pc^rt II of the .\ct this subsection 
can apply (v). A document purporting to be a certificate of insurance or 
certificate of security which has not been issued by an authorised insurer 
cannot be a certificate under Part II of the .\ct, to which documents it is 
submitted that section 112 exclusively applies. The effect of the subsection 
now under discussion might therefore be held to be limited to authorised 
insurers. It is thought, however, that a person pretending to be an author- 
ised insurer could be convicted under the subsection if he issued a certificate. 
The time within which a prosecution must commence has been explained (w). 

11. Section 112 (4). 

“ If any police constable has reasonable cause to believe that any 
“ licence or certificate of insurance or certificate of security produced to 
" him in pursuance of the provisions of this Act by the dnver of a motor 
" vehicle is a document in relation to which an offence under this section 
" has been committed, he may seize the document, and when any document 
" is seized under tins section, the person from whom it was taken shall, 
" unless the document has been previously returned to him or he has pre- 
" viously been charged with an offence under this section, be summoned 
" before a court of summary jurisdiction to account for his possession of 
" the said document and the court shall make such order respecting the 
disposal of the saiil document and award such costs as the justice of the 
" case may require.” 

This subsection is self-explanatory. It entitles a police constable to 
whom a licence or certificate of insurance or security is produced under the 
Att (a) to seize such document where he suspects upon reasonable grounds 
that some offence under the three preceding subsections has been committed 
in relation to such document. When a document has been thus seized it 


(0 [1932] * K- ■ s®* ente, p 178. 

(m) S. 112 (3). (<’) As to ■■ aflthorised insurers," see an/e, pp. 227 et seq. 

(w) By the effect of s. 33 of the Act of 1934 all the offences arising under s. 112 
must bo prosecuted within the same periods as are applicable to offences under s. 35 
of the 1930 Act. See ante, p. 242. 

ta\ Under s. 5 (5) and s. 40, ante, pp. 249 et seq., 252 ft seq. 
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may be returned to the person from whom it was taken (b). If it is not so 
returned such person must be summoned before a Court of Summary Juris- 
diction, which upon such summons will make an order for the disposal of 
the document seized and dealing withitosts as the justice of the case requires. 
The purpose of summoning a person from whom such document has ^n 
seized is that he shall " account for his possession of the document." No 
penalty other than in relation to costs can be inflicted upon him if he fails 
to account for his possession of it, and he is entitled to refuse to answer 
any question his answer to which may tend to criminate him (c). The 
subsection does not provide that evidence shall be given on oath, but it 
would seem that this could be insisted upon under sections i, 14 and 13 
of the Summary Jurisdiction Act. 1848 (rf). Such proceedings cannot be 
taken against a person who has been previously charged with any offence 
under section 112, whether he has been convicted or acquitted upon such 
charge (e). A person summoned to appear under this subsection may appeal 
by way of case stated from the order of the Court as to the disposal of the 
document in question upon the grounds that such order is erroneous in 
law or in excess of juri^iction (/). No appeal can be made to Quarter 
Sessions, inasmuch as there being no offence and no contiction the relevant 
procedure is not applicable (g). Thus it appears that unless, as is unlikely, 
an aggrieved person could show that the order as to costs is erroneous in 
point of law or in excess of jurisdiction (A) so as to justify appeal by way of 
case stated, the Court's decision.on costs cannot be question^. 

12. Section 112 (5). 

" In this section the expressions * certificate of insurance ’ and 
" ' certificate of security ‘ include any document issued under regulations 
" made by the Minister in pursuance of his power under l*art 11 of this 
" Act to prescribe evidence which may be produced in lieu of a certificate 
" of insurance or a certificate of security." 

Certificate of insurance or certificate of security, wherever those words 
appear in section 112, mean, primarily, a certificate of insurance or security 
issued under and in accordance with the prot isions of Part II of the Act (1). 
Their secondary meaning is a document Lssued under the Minister of 
Transport’s Regulations made under Part II of the Act, which prescribe what 
evidence is to be produced in lieu of such certificate. These regulations 
have already been discussed (A) in connection with section 40 of the Act 
and will be found reproduced in the notes to that section. 

13. Section 113 (1) and (2). 

" (i) Save as otherwise expressly provided, all offences under this 
" Act shall be prosecuted under the Summary jurisdiction Acts. 

" (2) A person guilty of an offence under this Act (or which no sfiecial 
" pen^ty is provid^ sb^ be liable in the case of the first offence to a fine 


(t) S. 113 U). 

(e) See Powell on Evidence, loth Edn., p. 193. and tlie Witnesses .\ct. 1806 (8 
Hslsbury's Statutes 190]. 

(d) II Halsbury's Statutes 370. 

(f) Cf. hlafaaffy and Dodson, Road Traffic Act. 1930. It is suhmitted that the 
wording of s. 113 (j) is nnambi^ous, and further that the principle ntmo dtM bi» 
ptxmri falla to be applied here. 

fj) Sommary Jufiadiction Act, 1879. s. 33 (11 Halsbury's Statutes 341). 

(g) /btd., a. 191 Criminal Jnstice Adtmnistnition Act, 1914, a. 37 (11 Habbnry's 
Statatea 3S6). 

(A) For example, ahoold an order purport to be made against a person not beliwie 
the Court. 

(t) See mOt, pp. 314 s< say., 3^7 tt seg. (A) AnU, pp. 357-9. 
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" not exceeding twenty- ponnds, and in the case of a second or subsequent 
** conviction, to a fine not exceeding fifty pounds, or to imprisonment for 
" a term not exceeding three months." 

By the effect of these provisions all the offences dealt with above, other 
than those arising under section 112 (i) (f) must be prosecuted before a 
Court of Summary Jurisdiction. Notwithstanding this, persons prosecuted 
under section 112 (2) and {3) have the right to claim trial by jury, the 
maximum penalties in those cases being in excess of three months’ imprison- 
ment. Where no penalty is expressly provided in a section created by an 
offence, subsection {2) of section 113 applies. Thus, of the offences dealt 
with above the penalties prescribed in this subsection apply to offences 
under .sections 22, 40, subsections (i), (2) and (3) (m), and section 113 (3) («). 
Offences under section 7 (4), 20 (3), 35 (i) and (2) (0). 112 (i), (2) and (3) (p) 
are governed by the specific penalties therein provided. 

14 . Section 113 ( 3 ). 

" Where the driver of a vehicle is alleged to be guilty of an offence 
" under this Act — 

(a) the owner of the vehicle shall give such information as he may be 
" required by or on behalf of a chief officer of police to give as to 
" the identity of the driver, and, if he fails to do so, shall be 
" guilty of an offence, unless he shows to the satisfaction of the 
■' court that he did not know and could not with reasonable 
" diligence have ascertained who the driver was ; and 
" (b) any other person .shall, if required as aforesaid, give any informa- 
" tion which it is in his power to give and which may lead to the 
" identification of the driver, and, if he fails to do so, he shall be 
" guilty of an offence.” 

The two provi.sions of this subsection are designed to enable the police 
authorities in cveiy case to enforce the penal sections of the Act against 
persons in breach. The owner of any veliicle or any other person comes 
under an obligation, when so required by a chief officer of police (4), to give 
information as to the identity of the driver or information which may lead 
to his identification respectively in any case where it is alleged that the 
driver of a vehicle has been guilty of any offence under the Act. The obliga- 
tion differs according to whether the request for information is made of the 
owner or of any other person. " Any other person," not being the owner 
of a vehicle, is only required to give such information which he is able to 
give, i.e. " which is in his power," as may lead to the identification of the 
offending driver. An owner, on the other hand, must give information as to 
the identity of the driver of his vehicle if he is alleged to have committed 
an offence. It is no defence to him that he caimot give the required 
information because he does not know, or upon any other ground, unless he 
proves that he could not with reasonable diligence have ascertained who 
the driver was. 

The onus, thus, is placed upon an owner to find out, if he can. by using 
reasonable care, who has been driving his car, and if he fails to do this and 
is consequently unable to fumisli the required information as to identity 
he will be liable to prosecution. Offences under this subsection are triable 
summarily, and the penalties specified in section 113 (2) are applicable. 


«) Ante, p. 259. (w) Ante. pp. 249 «tseq. 

(n) Post, p. 265. (0) Ants, pp. 24* W ssq. 

(p) AnU, pp. 26t etseo. 

(f) As to meaaiitg of this phiase see p. 256, o$iie, and s. tai (i). 
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15. Miscellaneous. — In concluding this section upon crinunal offences 
it remains to refer to three additional matters affecting criminal liability 
under Part II of the Road Traffic Act, 1930. These are, endorsements upon 
licences, the position of aiders, abettors and inciters of offences under the 
Act, and offences under the Minister of Transport’s Regulations. 

(1) Endorsements on licences. — WTiere a conviction under section 35 (i) 
and (2) of Part II is recorded. carr}nng with it the automatic disqusdifica- 
tion (r) from holding or obtaining a licence under Part I, particulars of the 
conviction and disqualification must be endorsed on the offender’s licence 
by virtue of section 6 (i) (b) of Part I (s). In the case of conviction for any 
other offence dealt with above, the Court may in its discretion order par- 
ticulars of the offence to be endorsed on the offender's licence. In such case 
the provisions of Part I of the Act as to endorsements, their effect, notifica- 
tion and discharge apply (/). 

(2) " Aiding and abetting.” — Part II of the Act makes no provision for 
the prosecution and punishment of persons who aid and abet principals to 
commit offences (m). In relation to all of the offences dealt with above, the 
ordinary law applies to aiders and abettors, who are thus, by the provisions 
of the Summary Jurisdiction Act, 1848 (c), rendered liable to be proceeded 
against and convicted either together with, or before or after, the princip.al 
offender, and to be punished in the same manner as the principal offender (a>). 

"Aiding and abetting" is a distinct offence from the offences of causing 
or permitting specified in section 35. A person aids and abets another in 
tlie commission of a crime when he is present as a willing party at the place 
w’hen and where the crime is committed, although he docs not actively 
participate in the crime, or when, without being present on such occasion, 
he counsels or procures the commission of a crime by another (*) . Although 
such a person may also be guilty of " causing or permitting." made a special 
offence under section 35 of the Act, the two offences are not ncccs.sarily 
coincident. 

3. Offences against Regulations. — The power given to the Minister of 
Transport to make regulations under the Road Traffic Act, 1930, dealing 
with the various matters therein referred to, have already been mentioned (yj. 
While various sections of the Act confer rule-making pow'cr on the Minister 
of Transport, section iii provides generally for the manner in which his 
powers shall be exercisable. The section has already been reproduced in 
Part 6 of this chapter (a). 

Of its subsections the first two were considered there. The fourth 
subsection is one commonly to be found in statutes conferring extensive 
rule-making powers upon responsible Ministers, and is designed to counter the 
submis-sion which is sometimes made in proceedings for the enforcement of 
penalties for breach of such regulations — namely, that it must be proved that 
the Minister has properly complied with the formalities necessaiy for the 

(r) Unless the Court for spccuJ reasons order* otberwUe. Sec pp 

(*) The relevant worduig is: " . . shall, where a person Is by virtue of a con- 
victioD disqualified from bolding or obtauimg a licence . . 

(/) See fully s. 8 of the Act. 

(w) C/. %. lo (5) of the Act. which makes such special provision (or the limited 
pnrposee of s. to. " rate of speed." 

(v) S. 5 (ii Halsbu^’s Statutes 275}. 

(a) In the case of oflences under §.113(1), which are indictable, aiders and abettors 
are put tn tbe same potition by the Accessories and Abettors .Act. 1861, s. 8 (4 Haltbory's 
Statutes 341) 

(r) See. generally, 4 Halsbury's Laws. 2nd Edn. 27-40. 

(y) Anu. pp. 237 er»«4. 

(a) Ann, p. 23>. 
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issue and enforcement of such regulations (6). The third subsection limits 
the penalties which the Minister may impose for the breach of regulations to 
be issued by him. The regulations in fact issued by the Minister of Transport 
under the Road Traffic Act, which are legion, prescribe various penalties 
for breach of their provisions. The penalty imposed under the rules is 
rarely the maximum specified in the subsection referred to. Order 926 of 
1941 (c) may be aptly used to illustrate this. The order is issued under the 
general operation of section iii, but the rules themselves prescribe by 
Regulation 37 that the maximum fine for their breach shall be £f, and not 
the £20, the highest possible penalty which the Minister is empowered to 
impose under that section (d). 


PART 9.— HOSPITAL CHARGES 
Section 36 (2) (e). 

" Where any payment is made (whether or not with an admission of 
" liability) by 

(a) an authorised insurer under or in consequence of a policy issued in 
" consequence of this Part of this Act ; or 
" (b) the owner of a vehicle in relation to the user of which a security 
" under this Part of this Act is in force ; or 
(c) the owner of a vehicle who has made a deposit under this Part of 
" this Act. 


' in respect of the death of or bodily injury to any person arising out of the 
‘ use of a motor vehicle on a road or in a place to which the public have a 
' right of access, and the person who has so died or been bodily injured 
' has to the knowledge of the authorised insurer or such owner as the case 
‘ may l)e received treatment at a hospital, whether as an in-patient or as 
' an out-patient, in respect of the injury so arising, there shall also be p>aid 
' by the authorised insurer or such owner to such hospital the expenses 
‘ reasonably incurred by the hospital in affording such treatment, after 
‘ deducting from such expenses any moneys actually received by the hos- 
' pital in payment of a specific charge for such treatment, not being mone3r8 
' received under any contributory scheme : 

“ IVovide*! that the amount to be paid by the authorised insurer or such 
‘ owner shall not exceed fifty pounds for each person so treated as an 
' in-patient, or five pounds for each person so treated as an out-patient. 

" For the purposes of this subsection the expression ' hospital ’ means 
‘ an institution (not being an institution carried on for profit) which pro- 
* vides medical or surgical treatment for in-patients and the expression 
' ‘ expenses reasonably incurred ’ mearts — 

" (a) in relation to a person who receives treatment at a hospital as an 
" in-patient, an amount for each day such person is maintained 
" in such hospital representing the average daily cost for each 
" in-patient of the maintenance of the hospital and the staff 
" thereof and the maintenance and treatment of the in-patients 
“ therein ; and 


" (b) in relation to a person who receives treatment at a hospital as an 
" out-patient, reasonable expenses actually incurred.’' 

(fc) The previsions of the Documentary Evidence Act, 1808 (8 Hatsbury's Statutes 
2 to), do not sufficiently dispose of this difficulty, . 

(e) S. R. * O. t 94 >. No. 926. (rf) Ibid.. No. 926. Rule 37. 

(*) The words reproduced in the text are those substituted for the old s. 36 (2) 
by the Road and Kail Traffic Act, 1933. * 33 - By the National Health Service Act, 
1046* loth schedule, any requirement in this subsection for the payment of money to a 
hospital is to be construed, as from July 5, 1948 (the appointed day), in the ^se of a 
hospital vested in the Minister of Health as requiring payment to be made to the Regwnal 
Hospital Board for the area or, in the case of a teaching hospital, to the Board of 
Governors. Ss. t6, 17 of the Road Traffic Act. 1934. sitnilariy afiected. 
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Section 36 {2) has now been replaced by section 33 of the Road and Rail 
Traffic Act. 1933, which is r^roduced above (/). Under the repealed sub- 
secti(») insurers were made liable in certain circumstances to pay a sum not 
exceeding £25 in respect of expenses reasonably incurred by a voluntary 
hospital in affording treatment to third parties in respect of whose claims 
the insurers had made payments. The substituted provision makes ftmda- 
mental changes (g). Insurers and the specified classes of owners of vehicles 
are by this subsection made liable to pay any hospital its reasonably incurred 
e-xpenses, up to the maxima of jfso or in respect of a third party who has 
recei\’ed treatment for his injuries as an in- or out-patient. This liability 
exists whether or not a hospital has charged or received payment for such 
treatment rendered to the third party. Pa>Tnents received must, however, 
be deducted from the total expenses reasonably incurred by the hospital and 
the insurer or owner is chargeable only with the balance, not excee^g £50 
or £5, respectively (A). 

Up to the passing of the National Health Service Act, 1946, hospital 
authorities have rightly made use of this subsection to charge for treatment 
received any person injured in a motor accident, where that person has a 
valid claim in a rurming-doum action against an insured motorist for the 
injuries received, even though the injured person would not, owing to his 
own lack of means, ha\'e been charged anything for the treatment received. 
The committee on Alternative Rem^ies seemed to assume in their report (hh) 
that ^ould a free State Health Ser\-ice be set up, such charges would no 
longer be made. If this view be correct, the subsection under review will 
become in the main obsolete. But whether it be so or not, a further point 
arises where the injured person avails himself of medical facilities not pro- 
vided by the free State Ser\ ice. In such a case, special provision has l»en 
made under section 2 (4) of the Law Reform (Personal Injuries) Act, 1948, 
by virtue of which such expenses, if reasonably incurred, will Ijc recoverable 
as special damages (<)■ 

Tlie subsection of the 1933 Act raises certain clear-cut and simple issues: 
(i) Liability of injured party to hospital charges. — Such liability is either 
statutory — where treatment Ls receiv^ in a local authority’s hospital (»i') 
or based upon contract. Where an injured person is received conscious into 
a voluntary hospital and submits to treatment, no question arises ; where he 
is received imconscious, then it would appear that he is not liable for the 
costs of treatment received whilst unconscious, unless such treatment was 
given upon the instructions of a person who had authority, express or 

(/) S. 33 (26 Halsbary's Statutes S9A). 

(^j Under the Koad Traffic Act, 1930. 8. 36 (j) (23 Halsbury'.s Statutes O37), the in- 
surers were only liable where the hospital has made no charge fur treatment. The new 
provision does not, however, it is submitted, entitle the hospital to make a profit 
out of insurers, and subject to the maxima claimable the hospital cannot receive more 
irmn any source than its reasonably incurred expenses. 

(A) Where the hospital has charged but received no payment the insurers are liable 
for the whole amount to the specified maxima. But should the hospital subsequently 
receive payments it is submitted that any excess over the expenses incurred should 
be refund^ to the insurers, etc. 

{kh) Cmd. 6860 at pp. 24-23, and p. 49, dated July, 194O. 

ft) S. 2 (4) of the Law Reform (Personal Injuries) Act, 1948, reads as follows : — 

" In an action for damages for personal injuries (including any such action 
" arising ont of a contract) there shall be disregarded, in determining the reason- 
" aUeiirm of any expenses, the possibility of avoiding those expenses or part of 
" them by taking advantage of facilities avaiiaUe under the National Health Ser- 
*' vice Act, 1946, or the National Health Service (Scotland) Act, 1947, or of any 
" txtrreMKMHling 'focthties in Northern Ireland.” 

(m) PnUtc Health Act, 1873, e. 132 (13 Halsbary’s Statutes 679). end Local Govern- 
ment Act, 1929, s. 16 (10 Hal^mry's Statutes 893). 
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iipplied, to give them ; or unless the instructions of an rmauthorised person 
are ratified by the injured party after he regains consciousness. Inasmuch 
as the expenses of treatment whilst unconscious would form in the majority 
of cases a negligible proportion of the total expense incurred, the problem 
may be dismissed as interesting but scarcely practical. 

(ii) Liability of the party in default . — The expenses of medical and hospital 
treatment to which an injured party has become liable through another’s 
wrongful act form part of the dfamages which he is entitled to recover for 
the wrongful act. Such expenses are invariably found particularised as 
" Special Damages," but are only recoverable if the insured party has paid 
or is under liability to pay them. It is clear that, unless he expre^y under- 
takes such an obligation, the party in default is not liable to the hospital 
directly for such cliarges and expenses (h). 

(hi) Liability of the insurers (kk). — This liability is the creature of statute, 
its incidence and extent being regulated entirely by section 33 of the Road 
and Rail Traffic Act, 1933. Under that section the insurers’ liability is 
dependent upon two conditions ; 

(1) having paid any sum with or without an admission of liability 
in respect of the death or bodily injury to a third party arising out of 
the use of a motor vehicle on a road or in a place to which the public 
have a right of access (/) ; 

(2) that the authorised insurers know that the person so killed or 
injured has received treatment in respect of such injury at a hospital. 

Where these two conditions are present the liability of the insurers to 
pay the amount of reasonably incurred expenses, not exceeding £50 or £5 
respectively, determined in accordance with its provisions, arises. Although 
neither the Road Traffic Act, 1930, nor the Road and Rail Traffic Act, 1933, 
provides macliinery for the enforcement of the insurer’s liability, in accord- 
ance with the general rules concerning the interpretation of statutes, it 
appears that the hospital would be entitled to sue for such sum as is properly 
due to it under the statute. Difficulty may arise when the deceased 
or injured tliird party concerned has received treatment for his injuries at 
more than one hospital. In such a case it seems that the insurers are liable 
to each such hospital for its reasonably incurred expenses up to the maximum 
amounts. Each such hospital would be able to qualify, the two essential 
conditions being present, as " a hospital ’’ at which the third party has 
received treatment , for pajTnent for which the insurers are liable under the 
section to make to " such hospital.” 

For the sake of completeness it may be noted that the Road Traffic .Act, 
1934 (m), confers additional rights upon medical practitioners and hospitals 
to remuneration and the recovery of expenses for emergency treatment to 
injured third parties. These leave unaffected the rights arising under the 
subsection under discussion, save to the extent that any payment made 
under that Act operates, pro ianto, to discharge any liability of the maker 
under the 1930 Act, as amended by the Road and Rail Traffic Act, 1933 (n). 

(A) " Where, in an action for (lenonal injunes, any party claims a sum for hospital 
" expenses, the i^arty against wiiom such claim is made may. in addition to or with- 
" out any payment into court, pay to the hospital the amount for which he may be 
" liable to the hospital under sub-section (2) of section 36 of the Koad Traffic Act, 
" i<)3o. and such payment shall not be deemed to be an admission of liability. 
'■ Notice of the payment shall be given to all other parties to the action within 
" seven days of the amount being paid." (R.S.C., O. 22, r. 5A, added by S. I., 
1948, No. 939). 

(**) Including owners of motor vehicles covered by deposit or security. 

(f) Such as, for example, the foreshoreor a ferry. 

(m) Ss. 16, 17 (27 Halsbury't Statutes 547, 548). See chapter V, post, pp. 341 sf soj. 
(II) Ibid., $. 17. See chapter V.post, p. 349. 
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PART I.— INTRODUCTORY 
I. — General Observations 

Part II of the Act of 1934 (a) is the Ic^cal conclusion (in so far as it is 
complete) of the legislation of 1930 (6). The Third Parties Act of 1930 (c) 
was primarily designed to secure that upon the banlgaiptcy or insolvency 
of an insured motorist who had taken the precaution to insure against third 
party liability of any kind, including the kind arising out of the use of a 
vehicle on the road, his insurance should operate for the purpose for which it 
had been intended — namely, the satisfaction of the third party's claim (d). 
Whilst that Act applied to all insurance, itjmnfprred no benefit upon the 
TOrson injured by an insolvent but uninsureil motorist. Part II of the 
Road Tr^c Act, 1936 (ej. was designed to prevent any person using a 
motor vehicle on the road unless he had provided security, by insurance or 
otherwise, whereby any liability incurred by him to a third party could be 
satisfied. This enactment was a considerable step towards the object of 
the principle which has been described. But it did not go far enough. 
Save for one section {/), it left untouched the principle that persons can 
make whatever contract they please. The consequence was that motor 
insurance policies continued in the form in which they had become 
customary (g). In this form they complied with the requirements of the 
Act with ortb hand, and with the other defeated the manifest object of it. 
They insured against any liability arising out of the use of the insured 
vehicle on the road, and at the same time provided that liability should not 
arise out of any use of the vehicle save that specified in the policy (A). 
Moreover, the policy bristled with conditions, the technical breach of which 
rendered the policy invalid, ineffective and useless to effect the object at 
which the Act aimed. 

The words of Mr. Justice Goddard, as he then was. in Jenkins v. 
Deane (i), may be referred to for a summary of some of the many loopholes 
which the Act of 1930 contained. The Act of 1934 was designed for the pur- 
pose of stopping those holes. This it was intended to effect by two methods, 
in the-first place it compelled insurers to discharge any liability incurred 
by their assured in resp)ect of fatal or bodily injury coverrf by the 
policy as soon as judgment in respect of it is obtained against him by a 
third party (j). In the second place (A) it rendered ineffective in regard 
to such liabilities certain clauses in a motor jxihcy which allowed insurers 
4 o issue policies purporting to cover the liability required to be covered 
by the 1930 Act, whilst in fact not covering that liability if the insured 
vehicle was being u.se<l in any manner proscribed by the policy or if the 
assured had committed any technical bn*ach of its formal terms {/). 


(a) f.e. I'nrt II oi tlir Koad 'irallic .Act, i<>j4 (^7 HaUburv's SUituteii 344). In 
N’nrtliern Ireland the statutory m|uireinent» lor motor insurance are very much the same 
as those ot the Koad Traffic Acts. 1930 and 1934 In the Dotniniuns, compare the 
British Columbia lasurance Act. 1045 . the New Zealand Motor Vehicles (Third Party 
Kulu) Act, 1928 

(A) /.e. the Third I^rties (Rif;hts at{ainst Insurers) Act. 1030 (28 HaUbury's Statutes 
13 ). ante, cliapter HI. pp. 1 13 r< lef.. and Part II ol the Road Traffic Act. 1030 (33 Hals- 
bury's Statutes 636). uiit, chapter IV. pp. 159 ft seq. 

(r) 23 Hatsbury's Statutes 1 2 : ante, chapter 111 , pp 1 13 r( seq. 

(d) See further, ante, chapter II, pp 70 el seq 

(») 23 Halsimry's Statutes 607 ; ante, cliapter IV. pp. 159 et stq. 

(/) Vis. Mctioa 38, «nl«, p. 319- 

(1) As to this tonn and its deficiencies, see ^st, chapter VHI, Introduction. 

(ij See. e.f.. Gray v. Btackmore, (< 9 J 4 ] t R- B 93 - “d Bright v. elsh/oU, [193*] 
a K. B. 133. (f) I1933). >03 h. J. K. B. 250. 

0 ) Section 10. enboection (1), poet, p. 178. (*) By section 12. past, p. 316. 

(I) As, in Grey v, Btaekmore, [1934) 1 K B. 95 ; and Hrtgkl v. Ask/oltl, [193*] 
a K. B. 133. 
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It will be seen, however, that the 1934 Act was not wholly successful in 
providing automatic relief to injured third parties. It may be said, of course, 
that the Road Traffic Act, 1934, was never intended invariably and in all 
circumstances to provide an insurance funi^from which injured third parties 
could recoup their losses, if such losses were not paid by the tortfeasor 
responsible for theift, and that the cases in wluch insurers in fact avoided 
liability to the third party were cases which the drafters of the Act had fore- 
seen and for which they had specifically made allowance. When the Act 
was drafted, the principle that an insurer, who had issued a policy of insur- 
ance covering the use of a motor vehicle on the road, should invariably 
indemnify the driver of that vehicle in all the circumstances envisaged by 
section 36 (i) (b) of the Road Traffic Act, 1930, had not been accepted. For 
emphasis, it must be said again that the Act left untouched the principle that 
insurers and assured can make whatever contract they please, subject to 
section 38 of the Road Traffic Act. 1930. and section 12 of the 1934 Act. 

In addition, the Act of 1934 allowed insurers to escape Road Traffic Act 
liability to the third party in the four following classes of cases : 

(i) VV'hcrc the liability arising from the accident was one not covered 
by the policy (»«). 

(ii) ^VTiere the assured or the driver was a person specifically excluded 
from the cover of the policy, or had been so misdescribed in the policy 
as not to be covered by its terms. 

(iii) WTiere the policy had been or was avoided before judgment in 
the running-down action on the grounds of matenal non-disclosure or 
misrejwesentation. 

(iv) Where the policy, before the accident, had been cancelled by 
consent, or had automatically lapsed by the death or bankruptcy of the 
assured or by his parting with his interest in the insured vehicle. 

Lastly, the .Act did not in any way attempt to deal with remedies for 
third parties in cases where grave injuries had been inflicted on memlxrs of 
the public by drivers of motor vehicles who had forgotten to take out or 
renew a policy of insurance, or who had driven vehicles knowing full well 
that they were not covered, and had no means to pay heavT damages. 

At this point, the reader not fully acquainted with Motor Insurance Law 
is referred once again to the Introduction which descrilies the next step 
after the 1934 Act taken to achieve complete satisfaction of injtiml third 
parties' claims. It wiD suffice to say here that in so far as insurers were 
entitled under the 1934 .Act to avoid liability to third parties in the classes 
of cases mentioned aboi'c, in a number of cases where damages awarded to 
third parties were very hca\y, opportunity was taken by the insurers to 
refuse to pay. The decision in Rose v. Ford (n) increased enormously the 
financial Labilities of insurance comfianics. and several of them were unable 
to meet their debts. It is hardly a matter of surprise that liability in bad 
cases, i.e., where the assured bad obtained cover virtually by false pretences, 
was avoided because the Act allowed that avoidance.' But this situation 
could not continue for long, for two reasons. First, the feeling was growing 
that, the principle of compulsory insurance having once been accepted, the 
claim of an injured third party should not be allowed to fail because an 
insurer refused to accept liability under an issued policy by reason of a 
breach of condition under which the policy was issued, or of mssrepresentation 

(M) Cf Farr V. Motor Tradm Mnhtai Jmtmratut Soetr/y, [1920} 3 K. B. 669, mmI 
Rob^ V. Anglo-Saxtm Inutranct Anonattom (1927). 96 L. J. K. B. 590 (um of car tor 
pleasure porpofes warraated only to be used for corntnenw trac'eUing) ; Bmmay v. 
CorahiU imttraaeo Ca. (1931). 40 U. L. R. 39 (wuranted use in Londoa and Wales: 
car destroyed by fire on }oiimey from London to Wake) ; Pminaal Imwrama Ca. v. 
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or non-disclosure of material facts by the assured. Secondly, the reputation 
of insurers in the United Kingdom was such that it came to be Considered 
almost improper for them to avoid liability under a policy which was running 
at the time of the accident. It should be said here that only in rare ina»?in p»»g 
was liability refused, but the number of such cases was sufficient to 
severe judicial comment to be made at the same tim^ as legal relief was given 
to insurers. 

In the end, as a result of the recommendations made by the G»n- 
mittee on Compulsory Insurance in July 1937, in 1946 an agreement 
was made between the Minister of Transport and the newly formed body 
representative of insurers in Great Britain called the Motor Insurers’ 
Bureau. 

The terms and effect of this agreement, and of the supplementary agree- 
ment between the individual insurers and the Motor Insurers’ Bureau (the 
Domestic agreement) arc fully discussed in chapter VI. It is suffide uW o 
state here that by those agreements the rights of third parties injured in a 
road accident occurring after July i. 1946, are fully safeguarded, and that 
where such a third party as defined by section 36 (i) (b) of the Road Traffic Act, 
1930, has prosecuted to judgment a negligent driver of a motor vehicle, that 
judgment, if it remains unsatisfied by the tortfeasor within 7 days of the 
date when the judgment creditor is entitled to enforce it, will be satisfied 
by either the Motor Insurers' Bureau or the insurer concerned. The effect 
of this agre-ement is to render sections 10. xi, and 12 of the Road Traffic 
Act, 1934. almost wholly unnecessary. These sections give by their terms 
certain rights to third partic*s who have obtaintnl judgment against a negli- 
gent driver to proceed by action direct against the insurer who has issued a 
policy covering the tortfeasor, to recover the sum awarded by that judgment 
and the costs thereof. The Motor Insurers’ Bureau agreement ensures that 
that sum and the costs will be paid automatically in the event of a judgment 
being obtained, without further proceedings on the part of the third party. 
‘Tlie agreement has not the character of a statute and cannot therefore by 
its terms rep<-al the relevant sections of the .Act of 1934, but for practical 
purjxises it has the effect of a statute, and so a miimte examination of the 
effect of these sections of the Road Traffic Act. 1934, is no longer necessary. 
For the sake of completion, reference is made in tlje text to cases decided 
under thesi* sections of the Road Traffic .Act, 1934. but it must be borne in 
mind that the principles to lie extracted from them arc no longer of direct, 
practical adv'antage to third jiarties who suffer dcith or personal injuries 
after July 1, 194b. 

II.— Construction of the Acts of 1930-1934 

I. The many differences between the Third Parties .Act, 1930, and tliis 
Act have already been examined in detaU, and it is imnecessaiy therefore 
to contrast them again here. 

a. Strictly speaking, the Boad Traffic of Act, 1930, cannot be contrasted 
or compared with this Act at all except by way of showing the chronological 
development of the legislation which it enacts. This is so because by sec- 
tion 42 of the Road Traffic Act, 1934. it is provided that ; 

Short dtlo, elution, conatroedon, conuneacuiuat and extant. 

" 43. — (i) Thia Act may be cited as the Road Traffic Act, 1934, sh*dl 

” bo construed as one with the principal Act, anci Parts I. II, III and IV 

Morgan, f 1933] A. C. 340 (lorry to be need only for canyio^ co«l. corned wood) ; Gray 
V. Hhekmon, (1934) 1 K. B. 05 (wrongful use for purposes of motor trade) ; PuUimgion 
V. Co-oforaUv Intmmmc* Socirty, Ltd-. (i 934 ] * R- R * 3 *. po*/. p. 575. 

l») t«937) A. C. 8i6 ; (1937] 3 AU E. R. 339 
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" respectively of this Act shall be constroed as one with Parts I, II, III and 
•' IV respectively of the prind^ Act. and this Act and the principal Act 
“ and the Road Traffic (Amen^ent) \ct. 1931, may be dted together as 
" the Road Traffic Acts, 1930 to 1934. ' ' 

" (2) In this Act. unless the context otherwise requires, any reference 
“ to any other enactment shall be construed as a reference to that enact- 
' ment as amended by any subsequent enactment, including this Act. 

“ (3) This Act shall come into operation on such day or days as the Minister 
“ may appoint, and the Minister may fix different days for different purposes 
*• and different provisions of this Act. 

“ (4) This Act shall not extend to Northern Ireland." 

3. The effect upon the construction of the various stations of the 1930 
Act which this union of the two (effected by the section just quoted) pro- 
duces has already been consider*^ (0). It was suggested that since the 
la^er enactment does not (except for direct or con.st'quential and minor 
amendments) deal with the same subject-matter as the earlier, the inter- 
pretation of its provisions remains unchanged. The priman,’ purpose of 
the Act of 1934 is to make provision whereby the objects of the .Act of 1930 
can be more readily and efficaciously enforced. 

If this deduction be correct, it follows that the construction and inter- 

? retation of the later .Act must where neces.sary be controlled by the earlier. 

his proposition, it is submitted, rests upon two leases. On the one hand 
the Act of 1930, enacting as it does the special obligation of insurance 
against third party risks, may be regarded as a special enactment, whilst 
the Act of 1934, which is expressed to be an amendment of the .Act of 1930, 
and giving as it does more effective force to tl»e provisions of that Act 
without enlarging its scope, may be regarded as a general enactment. In 
this case the rule gmeraJia specialibus non dtroganl applies, and the pro- 
visions of the 1934 Act cannot be taken as amending or altering the inter- 
pretation of those of the 1930 Act by implication unless there rs a clear and 
inevitable necessity to do so (/>). 

" The rule is, that whenever there is a particular enactment and a general 
" enactment in the same statute, and the latter, taken in its most coinpre- 
" hensive sense, would overrule the former, the particular enactment must 
" be operative and a general enactment must lie taken to afiect only the 
■■ other parts of the statute to which it may properly apply- 

" Again, wherever two parts of a statute are contradictory, the court 
" endeavours to give a distinct interpretation to each of them, by looking 
" at the context " ((}). 

It is submitted, however, tliat upon a true construction of each section 
of the combined enactments it will not be found that there is any instance 
of repugnancy or inconsistency Ixrtwcen them. 

Cffi the other hand, the provisions of the Act of 1934 throw light upon 
what was the real intention of the legislature in the Act of 1930. In so far 
as the enactments of 1930 were ambiguous, or really difficult of interpre- 
tation 

" it is a legitimate method of determining what Parliament had done, to see 
" what Parliament says subsequently, either expressly or by implication, 
" that it had ptevioosly done " (r). 


(p) AnU, p. 159- (p) R. V. Surrey JJ. (1788), 2 Terin. Kq>. 304. 

\g) P*r R0MIU.Y, M.R., in Pr«ffy v. SoUy (1839). 26 Bmv. 606. 

(r) Ptr Sascaxt, L.J., in Ormond Imvtfimini Co. v. Brtti, [192^ 2 K. B. 326. As 
to the construction of inooiporated statotes, see C»p* Brandy SyndieaU v. Intamd 
Rfotnnt Comrf., [1921) 2 K. H. 403; Channg Crou, W rut End ana C tty Lltdrictty Supply 
Co. v. London Hydraulic Powtr Co., [2914] 3 K. B. 772. 




Construction of the 1930-4 Acts 275 

Appl5ning this principle to the Act of 1934 it will be found that section 12 
makes it clear that section 36 (i) (b) of the Act of 1930 did not mean what 
its plain words might have been thought to require, namely, that " any 
liability . . . arising out of the use of the vehicle on a road . . meant 
any liability arising out of any use and not merely out of such use as the 
insurers might see fit to allow. Thus, as has been pointed out under the 
Act of 1930, it was possible for insurers to issue policies which fully complied 
with the requirements of that Act if the vehicle insured was only covered 
whilst being driven in Oxford Street, at any rate according to the sense 
in which the Act was interpreted by the Courts (s) and by the Minister of 
Transport (/). Section 12 of this Act, by prohibiting clauses in a policy 
which restrict the insurance thereby given, puts it beyond doubt that such 
clauses were permissible in policies issued under the 1930 Act. In so far 
as the prohibition of such clauses in section 12 is as has been shown («). 
and will appear again hereafter, strikingly incomplete, and in so far as it 
sanctifies the narrow construction of section 36 which has been indicated, 
it may be doubted whether it did not, in fact, achieve the exact opposite 
of the purpose for which it was intended (v). 

Section ii of the Act deals with the effect of section i of the Third Parties 
(Rights against Insurers) Act, 1930. But so far from assisting in the 
interpretation of that earlier enactment, it doe.s the exact opposite. 

It was shown in the chapter in which the Third Parties .Ac t is treated (w) 
that there might lie some doubt as to whether tliat statute did not, in the 
cases in which it operates, transfer the third party liability of the assured 
to his insurers at the same time as it transferred Ais rights against them 
to the third party. This doubt was carefully examined and was (it is sub- 
mitted) demonstrated to lie groundless. \ow section li of the 1934 .Act 
suggests-- indeed almost insists — that the Third Parties .Act did have the 
extraordinary meaning considered and rejected. This .section, therefore, 
can only be explained on the assumption that it was inserted ex abundanti 
cauUia to dispel doubts which (if they existed) rested upon very flimsy 
foundations. 

It remains to give a brief account of the remaining sections of the -Act. 
Section 13 of tlie .Act imposes duties on persons against whom claims in 
respect of death or bodily injuries arising out of tiie use of a vehicle on the 
road are made to funiish information as to whether they are insured there- 
for or not. Section 14 makes it obligatory upon motorists insured under 
the 1930 Act to surrender to their insurers their insurance certificates upon 
tlie cancellation of their policies in certain circumstances. Section 15 
makes the whole of Part II of the .Act applicable to securities issued in lieu 
of policies under section 37 of the 1930 Act. Sections 16 and 17 impose 
new obligations upon motorists to make payment to doctors in respect of 
emergency treatment of injuries arising from the use of motor vehicles on 

(s) In Bright v. Ask/old. [193^] * K H 133; and Gray v. Blackmart, [1934] 
I K.B. 95 

(() Who has prcscrit>ed Uic form ot insurance certificate as containing a statement 
of the " Limitations of Use " of the insured car. e.g. " liniitcd to use in the county of 
Sussex." See an/«, p. 193, and the Motor Vehicles (Third Party Risks) Regulations, 
S. R. ft O. No. 926 of 19.1 1 , auto, p. 313. 

|w) By noticing the various cases in which a third party who has obtained judgment 
against an assured in respect of death or bodily injuries may find that the assured urns 
not covered by his policy and that there are no insurers who can be made to satisfy 
the judgment. 

(0) Which was, ssmMs, to secure that as far as possible any motor accident involvi^ 
death or bodily injury to certain third parties should be covered by the policy issued in 
pursuance of Part II of the Road Traffic Act, 1930. 

(iv) Chapter 111 ante, pp. 117 ci seq. 
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the road, and adds to the liabilities required to be covered by insurance 
under se^on 36 of the 1930 Act the liability to pay for such emergency 
treatment. 

III. — Terhitorial Limitations of the Oferation of the 1934 Act 

The next question (which may be disposed of briefly) is whether Part II 
of the Road Traffic Act. 1934 (a), and Part II of the Road Traffic Act, 
1930 (b), operate beyond the limits of the United Kingdom (excluding 
Northern Ireland). Four questions arise here : 

(1) Does section 10 (c) of the .\ct apply to judgments obtained 
outside the United Kingdom ? 

(2) Does section 10 (c) apply to judgments obtained in the United 
Kingdom in respect of a liability incurr^ outside it [d] } and 

(3) Does section 12 (dd), whi^ prohibits any clause in a motor policy 
issu^ for the purposes of the .\ct which restricts the insurance thereby 
^nted by reference to any area or areas, apply to any clause limiting 
insurance by reference to the United Kingdom (excluding Northern 
Ireland) ? 

(4) Does the Act apply to policies issued abroad ? 

It is impossible to sa\' that any general rule as to the extra-territorial 
operation of English statutes can be laiil down in the present state of the 
authorities (e). The question in this case, it is submitted, answers itself 
when it is considered whether Part II of the Ko;»d Traffic .\ct, 1930 (/), can 
be said to apply outside the United Kingdom. That enactment applies only 
to insurance in respect of liability arising out of the use of a vehicle on a 
road (g), and " a road " is defined (A) as any road to which the public has 
access. This, it is submitted, must mean a road in the United Kingdom (»}. 

If this be correct, section 10 (A) of Part II of the Road Traffic jVet, 1934, 
does not apply to judgments obtained in England in respect of motor 
accidents which occurred outside the I'nited Kingdom. It follows, therefore, 
that there w'ould be no reason to hold that the reference to area or areas in 
section 12 (/) includes any area or areas outside the United Kingdom. 
Generally, it is suggested that the decision in l omaiin v. Pearson (S.) <9 Son, 
Ltd. (m), to tl)e effect that the Workmen's Coni{H'n.sation .Acts have no 
application to accidents happening during employment be\ ond the territorial 
limits of the United Kingdom would appl\'. 

Moreover, the exclusion in both .Acts of 1930 («) and 1934 (0) of their 
application to Northern Ireland strongly suggests that the legislature 


(a) 27 Habbury's Statutes S34- 

Ibi 2 3 Habbarv's Statutes ^>07 . an/r. chapter I II (c) /’tu/, p. 278. 

(d) See Machado v. FonUs. [1897] 2 Q. B. 231, as to the power to sue in the English 
conrts in respect oi liability incurr^ abroad. 

{dd) See Inrther, post, p. 3ii'>. 

{$) Sec hlaxwell on the Interpretation of Statutes, Ttb Edn., pp. 134 el taq. 

(/) 23 Halsbu^-'s Statutes <>07 ; ante, cliapter IV. 

(il) Ibid., sections 35. 36, ante. pp. ift3, i8». 

{k) Byshtd., section isi,«n<«,p. 17b. 

(9 See Adam v. Brttuk and Forngn S S. Co . ' i8o.H'> 2 tj. b 430 ; ftHuell v. Cambafart 
23 Q. B. D. 526 ; Re Sawtn, Ft parte Blain (1879), 12 Ch. D. 522 ; Re A. B. 
Co., figoo] I Q. B. 341 ; The ZoUvtrnn (1836). Sw. 9<i ; 27 L. T. (o. ».) 160 ; Grant v. 
Anderson 6- Co., [18^] i Q. B loS ; R. v, Jameson, [ i8«/ij 2 Q. B. 413. 

(A) Post, p. *78. (/) Port.p.xsh. 

(<<i)ji9a^2k. B. 61. 

(■) The RMd Traffic Acta, 1930 (23 llalsbury's Statutes 607) and 1934 (27 Habbuiy'a 
Statutes 334). 

(o) By lection 123 of the >930 Act. aad eectios 42 of the Act of 1934. 
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intended both these statutes to apply only to the United Kingdom, since the 
United Kingdom includes Northern Ireland unless that country is expres% 
excluded. It is not clear that the Act does not apply to policies issued 
abroad (/>). This question is, however, too complicated and of insufficient 
practical importance to merit discussion here [q). 


IV. — Difficulties and Anomalies of Construction in the Act 

A careful examination of the provisions of the Act of 1934 will, it is sub- 
mitted, lead to the conclusion that the drafting of the Act proceeded with 
one eye continually looking at a motor policy in the form and containing 
the terms and conditions commonly used by insurers in 1934 (r). It remains 
to consider further the relation between the language and provisions of the 
Act and the hitherto common form of motor insurance policy. It may be 
stated shortly at this stage that whilst a not very large proportion of the total 
number of motor policies in use have hitherto been identically similar, 
practically all have confonned to a common structure and a uniform 
phraseology (s). But there is nothing immutable in this fact. The standard 
form is not like the Twelve Tables ; thelanguageof motor insurance is not dead. 

Whilst the form and phraseology indicated have been develojied by 
insurers to give effect to rights derived solclj' from the Common Law, it does 
not by any means follow that when the exercise of those rights is strictly 
circumscribed by statute and new and onerous obligations added to them, 
a new form and a different method of construction w'ill not evolve. 

That the .Act was designed upon the assumption that motor policies and 
the method of their making would continue unchanged, and that some of the 
prorisions of this statute may, in course of time, be legitimately evaded by 
the unexpected change coming to pa.ss. need only be indicated here. It is 
enough to refer the reader to the phrase in section 10 of the Act, " covered 
by the policy,” and to remind him that a policy of motor insurance, whether 
made by means of a proposal form or an automatic money-in-the-slot 
machine, is and will remain a contract, and the fundamental rule of English 
law still lives that people can make whatever contract they please provided 
they do not infringe some statute or rule of law (<). 

The limited operation of section 12 has b«n noticed (m). It is only 
desirable at this stage to point out one more of the many defects or loop- 
holes whicli the Act may Ixr found to contain. 

It may be suggested that a logical if not moral defect in the Act is this : 
it allows insurers in certain circumstances to escape the obligation to satisfy 
a judgment obtained in respect of death or personal injuries against the 
assur^ if they can sliow that the policy was obtained by concealment or 
false representation of a material fact (v). The Act ignores the circum- 

(/>) Se« Kegnlation 32 . anle, p 340 

iq) Since, nlthough it miftht welt occur that a third party desired to enforce 
Judgment against a foreigner, the question would depend largely on the law of the 
country in which the policy m'os issued. Moreover, the Regulations which govern the 
que.stion may at .iny time change See anU. p. 239. and chapter \T. ixul. 

(r) Aa to this form of policy, which has been severely criticised by the Courts, see 
post, pp. 47(i ft Mf . 

a As to the aptness and propriety of this structure and phraseology, see post, 
, and the judicial opinions upon it there quoted. 

’(in Sec, e.g., p«t Lord Hiackwijkn in CaUttUa and Burmah SUam Xoagatiom Co., 
IM. V. D$ Mattoi 33 1 - J- Q- The cflect of the Motor Insurers' Bureau 

Agreements is to render almost all conditions in a policy inellectiv'e as against " third 
parries." ^though they remain in full force and effect against the assured himaeU. 
See chapter VI, pwl. 

(a) p. 475. (e) By virtue of subsection (3) of section 10; see post, p. J03. 
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stance tfa^t many if not most motor policies insure against a number of 
other risks besides those required to be covered by sul»ection (i) (b) of 
section 36 of the principal Act (u>). But the imdisclosed or misrepresented 
fact which entitles insurers to escape the obli^tion to pay the third party 
need not, according to the provisions of section 10. be a fact material to 
the third party risk (a). It is sufficient if it be material to any risk insurecl 
by the policy. Thus if X takes out a comprehensive policy insuring him 
inter altos against third party liability and against theft of the car, and 
fails to disclose, for example, that a previous car owned by him had been 
borrowed by thieves on several occasions {b) , or that he intended to keep it 
on an unguarded open space (c) . the insurers can under the terms of section 10 
evade any obligation to satisfy a judgment obtained against X by a third 
party in respect of death or bodily injuries arising out of the use of the 
vehicle on the road (rf). The case of Richards v. Brain and Port of Man- 
chester Insurance Co. (ti, reveals another startling defect in this legislation. 

WTiilst the Act thus leaves it open to insurers considerably to lighten the 
burdens which it attaches to motor policies conforming to the hitherto 
accepted standard, it maj’ be that the innate conservatism of marine in- 
surers will be found to have been inherited by their motor brethren. 
Although motor insurance law is no longer in its infanev, it may not be in- 
apposite to quote the following passage ; 

■' The main principles of marine insurance law are well settled. The 
“ difficulties that occur in practice arise chiefly out of the crabbed and 
“ obscure language of the time-honoured Lloyd’s polict’, which was framed 
" with reference to the conditions of commerce in a bygone era. New wine 
" has continually to be put into the old bottle, often with inconvenient 
" results ” {/), 

In the first edition of this book, published in early 1935, it was said : 

■■ Onlv the future will know whether motor insurance follows the same 
'■ course or whether the fact that marine insurance, in spite of many minor 
" and incidental enactments, has developed without restriction or 
" interruption in the common law fe the real rca.son for this rigidity.” 

The intervening years have produced a remarkable compromise. The 
forms of the standard policies of motor in.surance remain almo.st unchanged. 
Many policies bristle with condithms which the assuretl must perform and 
obej'. But against " third parties " these conditions are made one and all 
of no effect by the Motor Insurers’ Bureau agreements. 

PART i.— THE ACT 

I.— Amen'dmext as to Provision against Third Party Risks 

1. Section 10 (I). 

Duty of Insurers to satisfy Judgments against persons Insured in 
respect of thini-party risks. 

” If, after a certificate of insurance [g) has been delivered under 
” subsection (5) of section thirty-six of the principal Act (k) to the person 


(x'l See anie. chapter II, p 78. as to the diflerent classes of insurance included in a 
"comprehensive " policy. 

(e) See further as to this. potl. p. 303. 

ffc) Sec 1-arra v. Iitiktn%^U>n (luyii, 47 T L. K 463 

(ij Cf. CartUm V. Park (i^iji). 8 LI L. It. 818. (d) See fiosf, p. 303. 

(*) (1954). 50 LI. L R. 88 ; tne pent, ctiapter IX 

(/) Chalmera Marine Insurance, 4tii Edn., p 3. Cf. the judicial remarks on the 
form and pbraseolofy ot motor polkiM, quoted, past, p. 478. 

(r) Or a certificate of weeurity . see section ly poti, p, 340. 

(i) Aithonfli a certificate of seciirity is not deliverM lu^er this sobsectioo. 
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" by whom a policy (t) has been effected, judgment in respect pf any 
■' such liability as is required to be covered by a policy (i) undhr ,para- 
" graph (6) o{ subsection (i) oi section thirty-six of the principal Act (being 
" a liability covered by the terms of the policy) (k) is obtained against any 
" person insured by the policy (i), then, notwithstanding that the insurer 
" may be entitled to avoid or cancel, or may have avoided or cancelled, the 
“ policy (1). the insurer shall, subject to the provisions of this section, pay 
" to the persons entitled to the benefit of the judgment any sum payable 
" thereunder in respect of the liabUity. including any amount payable in 
respect of costs and any sum’ payable in respect of interest on that sum 
" by virtue of any enactment relating to interest on judgments." 

1. “ Certificaie of insurance.” — By virtue of section 15 ( 1 ) "certificate (m) 
of insurance ” includes " certificate of security ” (a). 

2. " Has been delivered under subsection (5) of section thirty-six of the 
principal Act." — Subsection 5 and its requirements have been fully dealt 
with and set out in the last chapter [b). Its short effect is that a policy of 
insurance issued under section 36 of the principal Act (c) is of no effect for 
the purposes of that Act unless and until an insurance certificate shall be 
delivered (rf). 

As has been noted, " certificate of insurance " includes “ certificate of 
security '■ in this subsection. But suf)section 5 of section 36 of the Principal 
Act makes no reference to certificate of security. That certificate is dealt 
with by subsection (2) of section 37 (c) of the principal .Act, whereof the 
effect is, mutatis miitandis, precisely the same as that of subsection (5) of 
section 36. This seems to be a draftsman s error, and it is an error which 
is not, it is apprehended, cured by the general words of section 15 (/) of this 
Act. It is therefore necessary', in order to make section 10 effectively 
applicable to securities (and tiiat that is the intention of the legislature, 
regard to section 15 places beyond doubt), to interpolate the words : " or 
under subsection (2) of section 37." It is submitted that this should be 
done, upon the principle that the Court will not allow the plain object of 
an Act to be defeated by a patent omission (g). " It has been said that it is 
a very serious matter to lu)ld that when the main object of a statute is 
clear, it shall l)c reduccrl to a nullity by the draftsman’s unskilfulness or 
ignorance of law " [h). 

It is submitted that the omission of the words above suggested would 


(l) Or a security . section 15, pojt. p 3|o. 

{h) Or any jrerson having a security in lorce; section 15, post. 

(/) Sec post, p. 3pj. 

(m) As to certificates generally. .ICC p 214. 

(a) As to securities generally, sec ante. p. in. (fr) ..In/e, p. 214. 

ff) / e the K<>a<l ’1 rathe Ait. iwpi (23 !l.iNt>ury’s Statutes (107) 

(rf) As to the cHcct of a policy in rcspicct of which a certificate has not been delivered, 
see ante, p. 217. and as to rights under the Third Parties Act, 1930, under such a policy, 
ante, chapter ill. 

(«) As to section 37 generally, sec ante, p. 322. 

(/) As to this, see post, p. 340. 

ig) Sec iill.-Oen V. Btawrhamp, fi92ol 1 K. B. 630 ; Salmon v. Duntombe (1886), 
II App. Cas. 027 ; R. v. ra.icv, 'kkis) 2 K. B. 74S ; fl'H/inms v. /Tctmi (1876). i Kx. D. 
277 , R. V. Ktngslrv (1831). in I- T. (O. S.) 408 ; R. v, Ettndge, [1909] 2 K, B. 24 ; but 
see Linderhill v. Longtidge (1839). 29 L. J. M. C. 65 ; London Couniy Conncilv. Aylesbury 
Dairy Co., Ltd., (*898] t y. B. 106 ; Thompson v. Goold <&• Co., [1910) A. C. 409, per Lord 
Mrrskv. at p. 420 ; Vtckers, Sons and .Maxsm. Ltd. v. Evans, (1910] A. C. 444, per l>ord 
LoRKnintN, at p. 445 ; Eredericks v. Payne (1862), i H. A C. 584 ; Re KmatckbulTs 
Settled Kstates (1884). 27 Ch. D. 349 : Sparrow \. Oxford. Worcester and Wolverhampto* 
Rail. Co. (1852), 2 De fJ. M. * G. 94 : R. v. Denton {Inhabitanls) (1864). 5 B. * S. 821 ; 
Interpretation Act. 1889, ss. 1, 2 and to (iS Halsbuiy’s Statutes 992. toot). 

(*) Per r.ord HoHHOirsE in Salman v. Duncombe {t886), ii .App. Cas. 627, at p. 634. 
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reduce this section to a nullity, since persons desiring to avoid the conse- 
quences of the section could tsdce out securities instead of policies (t). 

3. '* To the person by whom a policy has been effected " — “ Person ” here 
includes the plural, and also includes a cofporation or company, etc. {j). 
" Effected,” etc., presumably means “ Who is the assured under the poucy 
and who has paid the premium or otherwise given consideration therefor." 

4. " Judgment ." — ^This means final judgment (k) in an action or cross- 
action (/) which may be obtained either in the High Court of Justice or in 
a County Court, or in various other courts (such as the Mayor’s and City of 
London Courts or the Liverpool Court of Passage) in which a common law 
action for tort or contract can be brought. It is submitted also, that a 
judgment obtained in the Scottish Courts might be sufficient for the purposes 
of this subsection (m) , and that payment of the sum thereby awarded could 
be enforced in England (n). The question whether a collusive judgment or 
one obtained by baud comes within the section is considered later (n»). 

5. "In respect of any such liability as is required to be covered by a policy 
under paragraph (b) of subsection (r) of section thirty-six of the principal Act." 
— " Such ” does not, it is submitted, mean " of a like kind ” but " of tl>e 
very kind ” specified in the paragraph referred to. The liabilities required 
to be covered by that paragraph are fully explained, and the words of 
the stature set larth ia the last chapter (o). It need only be pointed out 
that many difficulties may arise where insurers dispute the meaning of 
subsection (i) (b) of section 36. as, for example, in cases where it is alleged 
that the plaintiff was not a person coming within proviso (i) of the sub- 
section (p). and that the judgment contemplated might Iw in respect of 
liabilities other than tliose mentioned and in addition thereto. It is appre- 
hended tliat the subsection would apply, in such cases, despite the difficulties 
of administration which will be point^ out hereafter (q). 

6 . " Being a liability covered by the terms of the policy ." — This is defined 
by subsection (5) of this section (r) as meaning : 

" a liability which us covered by the policy or would be .so covered but for 
" the fact that the insurer is entitled to avoid or cancel, or has avoided or 
“ cancelled, the policy.” 

Such liability must, of course, be one in respect of the death of or bodily 
injury to a third party, as is required to be covered by a policy (or security) 
under section 36 (i) (b) of the principal Act (s), or lees for emergency treat- 
ment (f). 

To ascertain the true meaning of the words " covered by the terms of the 
policy ” as defined by subsection (5), it is neccssarj’ to examine the meaning 
of — 

(a) " covered ” ; 

(b) " the terms of the policy ” ; 

(c) " to avoid or cancel the policy." 


(i) As to the limited extent to which the section conld. even on this conxtruction, 
be so avoided, see poiT, p. 294. (/) Sm anie, p. in. 

(A) As tu wliat constitutes a final judgment, sec Cot/im y Paddington Vestry (1880), 
5 Q. B. D. 368. 

(l) /.«. on a coonterdariB. 

(mi) Since the Act appliea to ScotJand, section 4 1 . 

(m) See U'tUtanu v Suansea Caseal Xavigation Co. (1S68), L. It. 5 Each. 138; 
MonnUfield v. Ward, {1897] 1 Q B. 326. 

(mm) Pott.p. 295- (o) Ante.p. 188. 

IP) E.g. where it is said that be was being carried in thevidiicle by reason of or ia 
panaance of a contract of enploymcnt. See fartber, aeUe, p. 198, 

(|) Snnpoa.p. 290. (e) Posf.p. 314. (4} See amU. p. iM. 

(I) Byiiectkm36(i)(b) oftfaepriBeipalActasuiMiidedb7wctloBi6(4)ofthi8Act. 
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Of these in tnm : 

(a) The word '* covered " is used here in the sense in which it is used in 
the phrase “ covered by the policy " as referring to some risk or loss which 
is inside the class of risk or losses insured by the policy. 

(b) ■■ The terms of the policy .” — ^The meaning and effect of the various 
terms of a motor policy are examined in detail in a later chapter (w). It is 
sufficient here to state that the terms of a motor policy may be divided 
into three classes : 

(i) Thpse which merely define the subject-matter of the insurance 
or describe and limit the risk insured (a) ; 

(ii) Those which amount to stipulations or promises the breach of 
which constitutes a breach of contract and may disentitle the assured 
from making a claim imder the policy (b) ; 

(iii) Those which amount to stipulations, the breach of which 
entitles the insurers to treat the policy as void — that is to say, to avoid 
the policy altogether (c). 

It must also be carefully observed at this point that in most motor 
policies the proposal form is incorporated with and made part of the 
policy {d} ; the answers to questions in the proposal form are made con- 
tractual terms in the policy, and the truth of these answers and of every 
term in the proposal form is made the basis of the policy (d). Thus as a 
rule most of the terms and clauses of a motor insurance contract which are 
to be found in the proposal form arc of the same class as those the breach 
of which vitiates the whole policj* (e) : such as are not of this class are 
generally mere descriptions of the risk (/). It must, therefore, be borne in 
mind that when " the policy " is anywhere referred to, whether in the pro- 
visions of a statute (g) or in the text of this book, the proposal form may be 
included in that phrase (h). 

(c) " To avoid or cancel the policy .” — The word " avoid ” is often, even 
sometimes in legal language (1), used in the loose or popular sense of 
" evade ” (j). In its correct, or at any rate in its legal sense (A), the word 
means " make void.” " Avoid the policy ” does not therefore mean “ evade 

(m) Pm/, chapter VIII. 

(a) Sec Dtiu'ifmi, t.ld v Bonntn. joJi] 2 C. 413 : PwiKtial Imuranre Co. v, 
.Morgan, ,'i0J3' A. C. J40 , l-arr v. Sfotor Tradm' .MniuaJ insurance Society. [1920] 
3 K. B. />(k> Sec the set out on pp po-l 

(fc) See post, chapter VIII, and sec Stevens ^ Sons v Timber and CeneraJ Mnittal 
A fadent Association (I93,J). loj L. J K. B. 337, and cases there cited. 

(c) These are stipulations which go to the root of the contract ; sec post, p. 493, and 
see Damom v. Bonnin, ^1922] 2 C. 413. and Provineiai insurance Co. v. .Morgan, [1933] 
A. C. 240. 

(d) See^s/, chapter VT 1 1 , and cases there cited. 

(r) See. e g , Damsons, Ltd. v. Oonnin. [1922! 2 C. 413. 

(/) .As. t.g., in Provincial insurance Co. v. .Morgan, [1933] A C. 240. 

(g) As, a.g; in the subsection now considered. 

(a) As to the purpose and odect of the proposal lonn generally, see post, chapter VII, 
P- 395 - 

(«) See further chapter IX aa to the moaning of '* avoid." and note that the words 
in the aectiou have no relerence to automatic avoidance by death, etc. ; see also per 
Lord CRaKWORTii, Edwards v. Hall (1855). 6 Pe G. M ft G. 74. Cf. chapter III. ante, 
p. 137. as to meaning of " avoid " in section 1 (3) of the Third Parties Act, 1930 {*3 
Habburj-'s Statutes 13). And see Stmms v. Registrar of Prints, [1900J A. C. 333, and 
for a statutory example of this use, section 5 (3) of the Regulation of Railways Act, 
1889 (14 Ilalsbury's Statutes 248). 

U) An iatereating et)rmotogjcal investigatioD mi^t be made as to bow far the use 
of tile word avoid in its popular sense it doe to a cockney corruption of " evade.” 

(A) See per Lord Kraoikc in Subbing v. Liverpool and London and Globe Imuremee 
Co., Ltd., fioi?] « K. B. 433. 
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liability under the policy." A i»licy may be avoided, in this sense, by the 
breach of any term therein which goes to the root or basis of the whole 
contract and gives the insurers the ^ht to declare that the policy is 
extinct (/). A policy is also avoided in .this sense where the assured has 
made a false representation concerning or has failed to disclose a fact material 
to tlie risk, or has obtained the policy by fraud. But liability under a 
policy may be evaded (m). in cases where the assured has committed some 
brea^ of contract which disentitles him to make a particular claim under 
the policy, although the claim is in respect of a loss which comes within the 
risks insured by the policy. The distinction between “ avoid the policy ’’ 
and " evade liability thereunder " may be put in another way, in a sense 
in which it has frequently been recognised by the Courts in motor and other 
insurance cases («). 

Where insurers are entitled to avoid the policy, they may " repudiate 
the piolicy." WTiere they are merely entitled to " evade liability ” there- 
under they do not repudiate the policy, but they repudiate liability under 
it (o). In many cases of course a policy is avoided automatically and the 
insurers are not " entitled ” to treat it otherwise (/>). 

The meaning of the word " cancel " needs little e.xplanation. It connotes 
" declare the policy extinct ” {q). Insurers are entitled to cancel a pwlicy 
of motor insurance in any of the following circumstances : 

(i) Wltere there is a clause in the policy gix’ing them the right to 
*do so— as. for example, that which is often inserted stipulating that 
either party may cancel the ptdicy on 7 days' notice imd providing 
that if this is done a specific proportion of the premium shall be 
returnable (r). 

(ii) Where tlie insurers and the assured have agreed to cancel the 
policy (s). 

(iii) In any case where the insurers are entitled to avoid or repudiate 
the policy (t). 

It will be seen therefore that the expression " a liability covered by the 
terms of the policy " has two possible meaning^: 

I. It may mean " a liability in respect of which an indemnity is 
enforceable imder the terms of the policj' or which would be so 

(/) Sec Dausons, Lid. v. nctnnin, [khz' z A. C 413 : Hcyman v. Dantins, [J94J] 
A.C. 356. '194^; I All K. )< 337 

(■•) Strictly speaking, there is no such thing as evading liability under the policy : 
either there is liabUity under and in accordance with the terms ol the policy, in which 
case it cannot be es'aded. or there is no liability, in which case no (|ucstion of evading it 
arises. But the phrase must be used lor convenience of terminology. 

in) See, eg, Sinms S' Sons v. Ixmhrr and (,rntral Muluai Accident Insurantt 
Afiocialian tK)]il, loz !- J K H 337; Ootdtnf; v l.ondon and Edinburgh ttnurance Co. 
(1932). 43 LI. L. R. 4S7 ; Woodali v Pearl .d,.>urance Co., 'i9i(»l I K. 11 . 593 ; Subbing 
V. Liverpool and London ami Globe [murance Co . Ltd., \ IQI7) 2 K H 433 ; Heyman v. 
Danvins, Ltd., [1942; .\ ('. 330; '1942 i .Ml L !<. 337. 

(o) See per l^ird Readinc, in Sleidnng't Cate, supra, note iu|, at p. 437 ; and see 
Golding V London and Edinburgh Imurame Co Mupra) , and I.<ird I’oktkr's judgment 
in Heyman v. Darwtm, Ltd.. 1042 A. C, 330 . ,1042; l All K. R. 337. 

ip) See note (1). ante. 

iq) See Bamberger v. Commercial Credit .Mutual Aauranct Society (1*1551. 15 C. B. 
67b ; Adamitm v. Newcastle S.S. Freight I murance Asiociation (1II79). 4 Q. FL 1 ). 462 : 
Be Jamiescm amd Newcastle S.S. Freight Insurance Association, 11895] 2 Q. B. 90. 

(r) As to this clause, tee post, chapter VII. 

(s) Provided the agreement is made for good consideration and is otherwise binding ; 
see ante, chapter I . 

(/) “ Cancel" has strictly three meanings : (1) cancel in the arose of destroy, as used 
in cancellation of a stamp, or "delivery up and cancellation " of a void policy ; (3) can- 
cel in pursuance of an agreement to do so ; (3) cancel in the sense of " declare void.” 
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enforceable but for the fact that the insurers are entitled to avoid or 
cancel the policy ” (i.e. " terms " in the subsection refers to all classes 
of terms in the policy). 

2. It may mean a " liability within the risks specified in the policy 
or which would be within the risks specified in the policy but for the 
fact that the insurers are entitled to avoid or cancel the policy, etc., or 
are entitled to ei ade liability thereunder ” (i.e. " terms " in the sub- 
section refers only to terms descriptive of risk) («). 

Nevertheless, it is apparent that, if the first meaning is to be given to 
these words, the whole object of this Part of this Act would be defeated. If 
only for that reason the second interpretation, however illogical, must be 
adopted. 

It is submitted, therefore, that " liability covered by the policy ” means — 

(i) Liability which comes within (or arises out oO a risk apparently 
insured by the express terms of the policy, whether or not H is a — 

{2) Liability in respect of w'hich the insurers are entitled to refuse 
an indemnity on the ground that the assured has committed some 
breach of the terms of the policy (v). 

The effect of this interpretation may l>e shown by the following ex- 
amples [none of which is affected by the proitsions of section 12 (w)] illustrating 
what is not and what is “ covered by the terms of the policy." Other 
examples will be found later (t). 

A X has falsely dcscnlnxl luiusilf or lus vehicle in his proposal form. 
Whether or not this misdescription is material, or did or did not induce the 
issue of the jiolicy. X or his vehicle, as the case may be, is not the person 
or vehicle '' insured by the {xihcy," and a liability incurred by X or caused 
by his vehicle, is not a " liability coverc'd by the policy ” (0), 

U A motor piilicy contains a term stipulating that the insured vehicle 
.shall not at any tune lx- u.sed lor the purpose of carr>nng goods of any sort 
and providing that the due observance of this term shall be a condition 
prcci-dent to tlie iiwurera' liability to make any payment under the policy. 
X, the assured, carnes goods in lus car in breach of tlus term. No accident 
liappen.s at the tune, but subse<|uently (fc), when X is not carrj-ing goods in 
the car he carelessly knocks down a tlurd party The insurers cannot 
repudiate X's claim in respect of tliis accident [c) and the liability to the 
third party is one '' covered by the terms of the pohey — although on one 
view. It IS a liability which by the terms of the policy is not covered, and in 


(m) 1q this sense " covered by the terms of the policy ” would nie.in pnma facte 
covered by the terms of the fxilicy vnthout reference to anything which the assured 
had done or not done except the act whereby Uic liability was incurred. C f Bonney v. 
Comhtli iHsuntnce Co. (1031), 40 IJ I- 1< 3Q. where l uvncrs. J.. said Here is a 
policy which without the intervcntitm of some cvuleiice is kikhI " -x>( a jiolicy which 
contained the clause : " The company will not lie liable for injury . . . caused by 
driving the vehicle in an unsafe condition." This, however, could be said of every 
policy, since the onus is always on the insurers to show that they come within an 
exception . 

(r) See. e.g , Cotdmg v London and Ldinbnrgh IniUrance Co (193J). 43 LI. L. R. 487 ; 
Hryman v Dartnnt, Lid , [1941^ A. C. 339; [194^] i All E R 337. 
tte) Potl, p. 3i(>. 

(jr) In the text and notes under s. 12, past. pp. 316 rf sty. 

(ej See SewcastU Fire Insurance Co. v Staemorran A- t'o. (1815), 3 Dow. 255. and see 
McCormick v Saiional Motor and Accident Insurance Union, Ltd U934)> 5° f ■ L. R. 
528. Sec also the facts in Jones v. Meatyard. 11939; 1 .Ml K. R. 140 

ffc) See Provinciat Insurance Co. v. A/orgitn, [1933] h. C. 240, per Lord Bockuastkr, 
at p. 247. 

(c) Sec Stevens 6> Sew v. Timber and Generat Mutual Accident Insurance Association 
('933), 148 L T. 515, and the cases there cited. 
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Fepudiating liability in respect of it the insurers rely upon the terms of the 
pcdicy and nothing else (<f). 

C. The same motor policy provide9,that the car is not covered when 
being used for the purpoM of the motM‘ trade. X causes an accident and 
thereby incurs liability to a third party whilst using the car for the purposes 
of the motor trade. This liability comes outside the risks insured against 
by the policy and is therefore not a liability “ covered by the terms of the 
policy (e). 

D. A policy contains a term to the effect that the truth of statements 
made in the proposal form shall be deemed to be the ba.sis of the contract. 
In answer to the question whether he was entitled to a “ No claim Bonus " 
from his previous insurers, the assured had untruly but inadvertently stated 
that he was not. The insurers are entitled to avoid the policy (/). but any 
third party liability which the assured has incurred is one which " would 
be covered by the policy but for the fact that the insurers are entitled to 
avmd the policy “ (g). 

The following decided cases illustrate the limits of the right given to 
insurers by this subsection to refuse pattnent for a liability which falls out- 
side the risks apparently insured by the express terms of the policy. 

(a) With regard to vehicle insured. 

In Laycock v. RoaJ Transport and General Insurance Co., Ltd. (gg), a motor 
trader's policy insured motor vehicles of which, among other things, the 
make, horsepower, registered number and date and time of departure were 
to be entered in a register kept for the purpose prior to each and every 
departure from the insured's premises or garage. The motor vehicle which 
caused the death of the third party was not insured by the policy in that 
some or all of the particulars were not entered in the special register kept by 
the assured prior to its departure from the garage for the journey on which 
it was engaged at the time of the accident. Accordingly, the policy and the 
certificate of insurance had no application. 

In Bullock V. Bellamy (A) the assured was covered white personally driving 
any other private car (other than his own Morris) not belonging to or hired 
to the assured for pleasure purposes, .^t the time of the accident the 
assured was driv ing another car. a Chrysler, and the question in the ca-sc 
was whether or not tlic Chrysler belonged to him. The assured had taken 
out the car on a trial run prior to making a decision whether he would keep 
the car in place of hLs own Morris. He paid a sum of £io cash as security 
pending his decision, and wTotc to his insurance brokers asking for a transfer 
of the insurance from the Moms to the Chiy*sler. On that same day an 
accident occurred owing to his negligence, and two days later he decided 
not to complete the purchase of the Chrysler on the grounds that it used too 
much petrol. On the peculiar facts of tiiis ca.se it was decided that the 
property in the Chrysler had not. at the time of the accident, passed to the 
assured, and therefore the driving of the Chrysler was at the rime of the 
accident covered by the terms of t& policy. 

(b) With regard to the driver ioaured. 

(t) In Rickards v. Pori of MatukesUr Insurance Co. (i), an insurance 
company issued a policy to a motor trader who hired out cars for driving 
by the hirers. The {xilicy enabled the assured to issue sub-policies to his 
customers in respect of each hiring, but contained a clause that Jews (iftter 
alia) would not be covered. The assured hired a car to a Jew. who injured 

(tf) li the carrying of the goods was sobs^oent to the accident, s. 3II of the principal 
Act would apply; see atOt. p. no- Soctioa 12. it is snbmitt^, would not apply. 
See ' ost, p. 320. (#) Cf. Gnm v. Blackmore. {1934] 1 K. B. 95. 

If) Cf. Damsons. Ltd. v, Bonnin, [1922] 2 A. C. 413. 

(g) Assuming, of course, that it was otherwise within the policy. 

r li940i, 67 U. L. K. 250. (*) (1941}, 67 U. L. R. 39a. 

(1934). 30 U. L. R. M. 
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a third party. On these facts, the negligent driver was clearly not covered 
by the terms of the policy. 

(2) In Burton v. Road Transport and General Insurance Co. (J), the policy 
covered the assured, who was a second-hand itar dealer, " or any person in the 
policy holder's employ who is driving on his order or with his permission." 
At the time of the accident, the car concerned, which was owned by the 
assured, was being driven by one Westwood, who, according to a pnior 
arrangement, took delivery of the car in order to give a demonstration drive 
to a prospective purchaser. On the facta, Westwood was held to be the 
agent of the assured to obtain a sale of the car, and that, on the authority 
of Morgan v. Parr (k), he was in the employ of the assured within the 
meaning of the phrase used in the policy. 

(3) In SpraggoH v. Dominion Insurance Co. (/), a hirer driving policy was 
issued by the insurers to one Wames, and it provided indemnity to persons 
hiring cant from Wames who did not come witliin the category of " excluded 
hirers." Many classes of persons were specified as being excluded, and in 
particular no ]>er8on could be a hirer " until the insured shall have satisfied 
himself by an actual driving test that the prospective hirer is a qualified, 
careful and competent driver of motor cars. No person shall be a hirer 
until he has completed a hirer driving proposal form. No person shall be a 
hirer unless he holds a current driving licence which must be the continuation 
without a break of a driving licence issued at least 12 months prior to the 
date of the hire and be free from endorsements.” A man named Trundle was 
driving the iicsured car at the time of the accident, and he had not passed 
the driving test, he had not posted the proposal form to the insurers as 
required, and his driving licence had been endorsed. It was held that he 
was an exclude<l hirer and was not covered by the policy. The third party’s 
claim against the insurers therefore failed (//). 

(4) In General . 4 aident Assurance Corporation v. Shuttleworih (m), the 
insurers were not liable while any car was being driven by the policy holder 
unless he held a licence to drive such a car. Shuttlew'orth drove while dis- 
qualified and the insurers were held not to be on risk when an accident 
occurred during his driving («). 

(c) In relation to the user of the insured vehicle. 

(1) In Lcvinger v. Licences and General Insurance Co. (o), the description 
in the fKilicy of the use of the vehicle which was to be insured was for " social, 
domestic and pleasure purposes and any business or trade purposes of the 
insured," this last being described as " carrying on or engaged in the 
business or profession ol millinery." The car involved in the accident from 
which the third jiarty's claim arose was owned by a millinery' company, and 
was driven by one of its employees. Mrs. I.evinger had started the miUioery 
business with her own money and had provided the car for the firm. Un- 
fortunately, she insured the car in her own name, and not that of the com- 
pany'. The third party obtained judgment against the company, and this 
action was brought by' Sira. Levingcr for a declaration that the insurers were 
liable to indemnify the millinery firm. It wa.s held that the company had 
no interest in the policy, nor was the business which was insured t^t of 
the company. The action failed. 

(a} In Passmore v. Vulcan Boiler and General Insurance Co., Ltd. (p), the 
plaintiff assured wras a business representative. At the time of the accident 
she was a passenger in the insured car and was being driven on her firm's 
business by a Mrs. Cook, also a business representative and employed 


(/) See also on this point Paget v. Poland (t947)> 80 LI. L. R. 283. post, p. 327. 

(A) [1921] 2 K. B. 3M. 

(/) (1940), 67 LI. L. R. 532. 

(tf) See also on this point Haworth v. Dawson (1947), 80 LI. L. R. 19, post, p. 652. 
(***} (1938). 60 LI. L. R. 301. 

\ m ) See also Lester Brothers v. Avon Insurance Co. (194*). 7* U- R- 


(«) (1936). 54 U. L. R. 68. 

W (>935). >54 !-• T. 258 : Broad v. Waland (194a). 73 LI- L R- 
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by the same firm. The plaintiff interfered with the driving of the car and an 
accident occurred thereby which caused injury to a third party. The 
plaintiff was found liable to pay damages to the injured third party. The 
policy insured the car while being uSfcd for social, domestic and pleasure 
purposes and for the business of the assured. The business was described 
in the policy as '* carrying on or engaged in the business or profession of 
representatiw and no other." It was held that the car although being used 
for the business of the plaintiff was also being used for the business of Mrs. 
Cook, and that therefore it was being used otherwise than in accordance with 
the description of use. 

{3) In Wyatt v. Guildhall Insurance Co., Ltd. (q), the description of use 
was for social, domestic and pleasure purposes and used by the insured in con- 
nection with his business or profession of company director, and it excluded 
u.se for hiring. A stranger who was being carried on an isolated occasion for 
a reward which had been agreed before the journey started was injured by 
the negligent driving of the assured. It was held that the u.se insured did 
not cover the case of a car which was Iwing used to convey jx-ople for |iaynient 
from one place to another, and the injured i>a.ssenger's claim against the 
insurers failed. 

(4) In Jones v. Welsh /nsurance Corporation, Ltd. (r), the description of 
use was for social, domestic and pleasure purposes and for u.se in connection 
unth the assured business or profession as motor mechanic. The assured in 
his spare time fanned a few sheep, and at the time of the accident which 
caus^ injury to a third jrarty the car was being used to convey some sheep, 
and was l>cing dnven by the assured's brother on his order. It was held that 
the assured must be regarded as canying on a business of sheep farming as 
a sideline, as he s*.)Id his sheep for profit. At the time of the accident his 
car was therefore being used for the carnage of goods in connection with a 
business other than tliat stated in the policy, and the injured third party 
could not recover from insurers. Secondly, this was not a question of the 
actual nature of the goods earned or their physical charactenstics within 
the Rfjad Traffic Act. 1034. section iz t'd’i. 

(5) In Herbert \ . Ratluav Passmqers .Issurame Co (s), the assuretl at the 
time of the accident was riding as a passenger in the side car of his motor 
cycle and a friend was dric ing the motor cycle at liis request and on bis 
behalf. In the profxjsal form which was the l>asis of the contract of insur- 
ance the assured had declared that he alone would drive and that no one else 
would do so The desc option of use clause contained this exception that 
" the company shall not be liable in rcs()ect of any accident incurred whila 
any motor cycle cs being driven by or is for the puryxise of being dnven by 
him in the charge of any jicrson other than the insured." It was held that 
the user at the time of the accident was not covered by tlie tenns of the 
[»licy. 

(6) In McCarthy v. Hnlish Oak Insurance Co , Ltd. (/), the insured car was 
being driven at the time of the accident by a friend of the assured with hii 
jiermis.sion. The dnver had paid fur the petrol and oil consumed on 
a journey to Southend to see the illuminations, and had liccn rcjiaid by his 
passengers, for whose pleasure be Iiad undertaken the journey. The pohey 
excluded use for hiring, and it was contended on the authonty of 
Wyatt's Case that this was a case of hiring. It was held that the car was 
being used for plca.sure purposes, and that driving for hire involved a genuine 
business contract for a stipuUtcd reward. 

(7) In Davey v Pearl Assuratu* Co., Ltd. (u), the description of use of the 
insured lorry excluded from the cover occasions when the lurry was used on 
hire for purpoises otlier than the assured's greengrocery business. At the 
time of the accident the lorry was in the service of a laundry, and the cover 
did not extend to such use. 


(y) [‘937'. * K ® 6.33 . '‘9371 ‘ AU E. R. 7vi. (r) [1937] 4 All E. R. 149- 

(») L‘93«J ‘ All E K 6yi. (ff (i93S| 3 AU E. R. t. 

(•») (‘939). 63 LI. L R, 54. 
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(8) In O'Brien v. Trafalgar Insurance Co., Ltd. {v), the policy insured one 
Bratton in respect of the death of or bodily injury to any person caused by or 
arising out of the use of the vehicle on a road. The third party was knocked 
down by the car on a road inside a Royal Ordnance Factory to which the 
public in wartime had no access, and the cover of the policy was held not to 
extend to such use. 

(9) In Bonham v. Zurich General Accident and Liability Insurance Co., 
Ltd. {w), the policy excluded use for hiring. The proposal form, which was 
made the basis of the contract of insurance, contained a question. " Will 
passengers be carried for hire or reward ? ” to which the answer no was made. 

In fact, three fellow employees were carried by the assured regularly to and 
from his work, and two of them voluntarily paid him a small sum of money, 
without being required to do so, and were l)cing so earned at the time of the 
accident. It was held that though this was no hiring, it was a carriage of 
passengers for reward, and so the cover of the policy did not extend to it. 

7. " Is obtained against any person insured by the policy." — ^The meaning 
of the words " persons insured by the policy ” was discu.s.sed in chapter IV', 
where it was shown that section 36 {4) gave a riglit to any person whom 
the jiolicy by its terms puriiorted to cover to claim that he is insured by that 
jxilicy and may sue the insurers direct for an indemnity thereunder, even 
though there was no privity of contract lx*twi-en him and the insurers [x). ! 
The question is also raised by these words whether a policy obtained byf a 
false represemtation as to the identity of the assured “ insures ” such person. 

In Jones v. .\ft'atyard (v), Meatyard gave a false name as his own to 
in.surers in order to obtain lietter financial terms in the issue to him of a 
cover note, .\pplying the law as to mistake in contract to the facts of this 
case, it is submitted that in fact no contract of insurance was effected. But 
it must Ix' remembered that now by the Motor Insurers’ Bureau agree- 
ments (:) it is sufficient, so far as third parties are concerned, that the vehicle 
which caused them damage is mentioned in the {Kilicy as being covered : 
whether the driver is himself covered by the {xilicy is immaterial. 

8 . " XotU'ithstanding thal the insurer may be entitled to avoid ... the 
policy." — The circumstances in which insurers are entitled to avoid the 
policy have been explained (a). The words "is entitled to " are vital. They 
show that the section has no application to a policy which has been auto- 
matically avoided, as when the assured dies (b). bwomes bankrupt (c). or 
parts with the insured vehicle (d). 

9. " Or cancel." — The circumsttances in which a peilicv may be cancelled 
by the insurer have been described (c). It seems doubtful whether the cancel- 
lation here referred to is cancellation in the sense of rejiudiation on the ground 
of breach of condition or non-disclosure, etc., or cancellation by mutual 
consent or by notice and return of premium (/). 

xo. " Or may have avoided.” — This must mean : in spite of the fact that the 
insurer has taken advantage of a breach of condition or a failure to disclose. 


(e) «09 J P 107- 

(w) [1945] K- B- ; il 9 ^ 5 ] 1 All E. R. 427. 

(x) TatterioU V. Dry^daie, [1935} 2 K. B. 174. 

(y) [ 1939 ] • All E. R. 140. it) See chapter VI. posl. 

(a) Ante, p. 2S0. {b) See post, chapter IX, " Termination of poUcy.” 

irj See ante, p. 115. 

(«) See Rogtrson v. Scottish Automobile and Central Insurance Co., Ltd. {1931), 146 
L. T. 26 (H. L.). In all these cases the policy comes to an end willy nilly and cannot be 
revived. See post, chapter IX. (e) Ante, p. 280. 

(/) Since the insurers are always entitled to avoid the policy by mutual consent or 
in pursuance of any clause entitling them so to do. On the other hand, this may be 
Intended to make clear (what is in enect provided by the next subsection) that insurers 
cannot evade>tbeir obligation under tliis subsection by cancelling the policy by agreo- 
ment or notice alter the third party liability has been meurred. 
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etc., and repudiated the policy or declared it to be void — ^in other words, in 
spite of the fact that the insurer has exerdsed his option of treating the 
policy as void (g). 

11. “ Ornuykaoe . . . cancelUd ." — ^Here " cancelled ” must be understood 
in the sense of cancellation under the cancellation clause (or by mutual 
consent), or at any rate in that sense in addition to the sense of " repudiate." 
In this i^rase, therefore, " cancelled " seems to be used rather in contrast 
to " avoided " (A). 

12. “The insurer shall." — The word " shall ” is imperative (1). It means 
that there is an absolute duty upon the insurer to do what is required by the 
succeeding words of the sub^tion. 

13. “ Subject to ihe provisions of this section." — This is equivalent to " except 
in the cases specified hereafter in this section," or " except as hereinafter 
provided.” The exceptions referred to are fully explained below (A). 

. 14. “ Pay to tiu persons eniiiled to the benefit of the judgment." — Itshouldbe 
noted that this subsKtion brings about two radical changes in the previous law : 

(i) It directly alters the contractual rights as between insurers and 

assur^ ; 

{2) It gives to third parties rights which they never had before, 
except to the limited extent to which they might acquire them under 
the Third Parties .Act, 1930. 

Of these changes in turn ; 

(1) (.A) Under the previous law of contract, where the assured was 
entitled to an indemnity under a motor policy he could (at any rate 
in theory') demand payment of the sum due in respect thereof to him (/), 
and the insurers were not entitled to pay that sura to the third party 
without his consent. Ttiat this was the strict legal position is, it is 
submitted, decided law (w). In practice, however, the insurers almost 
invariably paid the sura due in respect of the indemnity to the third 
party. Nevertheless, unless they chd so with the express or implied 
consent of the assured (n) they acted in breach of their contract with 
him, and at any rate in cases such as Hood's Case (o) it is at least doubtful 
whether, luider the old law, insurers who paid the tliird party could 
not be compelled to pay again (p). 

(B) Under the previous law of contract, in any ca.se where an 
assured claimed under a policy to be entitled to an indemnity in respect 


Ig) But not, apparently, if instead of so exercising his option be has merely refoaed 
to recognise the pBitkalar claim as being one covered by tlw policy, bee, e.g., Woodait 
V. Peori Assurance Co., [1919] 1 K. B. 393. 

(A) See amU, p. aito. 

(l) See Salford Corporation v. Ackers (1846), 16 M. ft W. 85 ; Bowman w. Blytk 
(i 8 j 7 ). 7 E. ft B. 47 ; Yonmg Co. V. Royal Leamington Spa CoHeoratton (1883), 8 App. 
Cas. 517 ; S’mewortiy v. Bncklandsn-tke-Moor (1873), L. Jt. 9 c. P. 233. 

(i) Post. p. 207. 

(n Unksa, of coarse, there was anything in the contract which deprived him of that 
right. Cf. note («), infra. Bat that was the nature of an indenuiity. See chapter II, 
pp. 74 et seq.. and cases there cited. 

(m) See Re Hmmngbm Motor Co.. Ex pmie Chaplin. [1928] Ch. 103. and see the case* 
cited asde. p. 71, note (m). The principle seems to have been doubtM by Caxsa, L. I., 
in Israetson v. Dautom, (>933l 1 K. B. 301, and Fratue v. Puldington (1931), 43 IX E. K. 
49 *- 

(a) Most poUdea contain a danse giving insurers " completa diacretkm " in settling 
any tidid party claim ; how far this nves them the right to pay the indemnity to the 
thud party dinct is coodUefed post, diapter IX. 

(o) Hood's Trustees v. Sowtkem Union General Insurance Co. of AmstnUatia, [JpsS] 
Ch. 793 

{p) See atde, p. 76. 
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of third party liability incurred by him, and the insurers disputed this 
claim, or contended that the policy was avoided, they could by contract 
a^ee with- the assured to pay him some smaller sum in full discharge 
of his claim to an indemnity {q). Such an agreement was valid and 
bindii^, and if made before the assured commenced to become bankrupt 
or, being a company, to go into liquidation, etc., would even defeat 
such rights as a third party might otherwise acquire imder the Third 
Parties Act, 1930 (r). 

(C) It is submitted that both the above rights are, so far as concerns 
claims covered by the Act (s), now (at any rate for all practical 
puiTOses) repealed. 

^e assured has now no right to insist upon payment to him of the 
indemnity provided by the policy, and, if that sum or any part thereof 
is paid to the assured, the insurers may become obliged to pay a second 
time to the third party (/). 

(D) The result is that the subsection takes effect as if, in the phrase 
" notwithstanding that the insurer may be entitled to avoid or cancel, 
etc." were the words " and notwUhslatiding that the insurers have discharged 
or compromised their liability under the policy to the assured " (m). 

(E) This result, it is submitted, follows (in spite of the rule that such 
an enactment as this must be construed strictly (v)) from the peremptory 
words of the subsection which saj' " if after a certificate of insurance 
has been delivered . . . the insurer shall, notwithstanding, etc., 
pay ...” and from the general scope and object of the whole section. 

(2) The whole position of a third party in relation to insurers (as it 
was before the enactment now under consideration was passed) has 
been fully discus.sed in a previous chapter of this book (tr). At this 
point no useful purpose is served by enlarging upon this radical change 
in the position which this .section effected. 

15, "To the persons entitled to the benefit of the judgment ’ — These, it must be 
remarked, are not necessarily the |x;r5ons to whom the judgment was awarded 
— namely, the plaintiffs in the action. A judgment can be assigned (x), and, 
if it Is assigned, the assignee is the person entitled to the benefit thereof (a). 
On the other hand, in certain cases the nominal plaintiff — that is to say, the 
person to whom the judgment is awarded— is fci fact suing in a representative 
capacity on behalf of other persons who will be entitled to the benefit of the 
judgment when it is obtained (b). 

This often happens in actions brought in respect of the death of some 
person killed in a motor accident. The action is brought under the Fatal 


(f) For an example u( such an agreement, sew Hcxxt'i TrusUts v.Simikem Union 
Generat Inutranet Co. of Anitralana. [i<>at$] Cb. 7<J3. As to discharge ot contract by 
agreement, sec 7 Habbury's latws, and Edn. «< say. 

(r) 33 Hatsbury's Statutes 12. 

(s) /.«. claims required to be covered by s. 36 (1) (fr) of the Road TraCBc Act, 1930. 

(/) Cl. Hood's Trusltts v. Southern Unton Generat iHsura-nee Co. of AustreUasia, 

[1938] Ch. 793. where the insurers were obtiged to pay a second time to the assured's 
trustee in bankruptcy. 

(n) Cf. Hood's Case [supra] and Howe v. Kenway and United Friendly Tnsuranee 
Co. (1921), 8 Lt. L. K. 235. 

(v) See per cur. VandepitU v. Preferred Accident Insurance Corporation of Hew "it'oek, 
C* 933 j a. C. 70, at p. 80. 

Ii^ Chapter III, anU, pp. 113 «t teg. 

(x) Law of Property Act, 19*3. »• «36 (15 Halsbury's SUtutes 313). 

(«) See Goodman v. Robinson (1886), 18 Q. B. D. 332 ; Re Freshwater, Yarmouth and 
Hewport Rail. Co. (1913). ao T. L. R. 568. 

(h) At, e.g., in the cooe of on infant suing by his next trieiid. See R.S.C., 0 . 16, r. 16. 
oiui notes thereto in the enrreat Annual I^actice. 


V 
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Accident Acts, 1846 to 1908 (c). and now it may also be under the Law 
Reform Act, 1934 (d), by some person (who may or may not himself be 
entitled to the tenefit of the jud^ent),jon behalf of and for the benefit of 
certain of the deceased person’s dependm't relatives. 

In such an action these, clearly, are persons “ entitled to the benefit of 
the judgments,” and not the nominal plaintiff. Nevertheless it is submitted 
that as used in this subsection the words would be limited in application to : 

(i) The plaintiff in the action in which the judgment was awarded ; 

. (2) Any person to whom the rights under the judgment have been 
assigned. 

It follows, therefore, that the dependants of a deceased jjerson (e) for whose 
benefit an action is brought could not demand pa^mient from the insurers 
direct to themselves of the amount of the judgment obtained in such action, 
and that the insurers would not discharge their obligation by making any 
pajmient to such persons direct. 

It remains to be repeated that the benefit of a judgment may be assigned 
by agreement (/) or by operation of law. It is in the case of bankruptcy or 
liquidation that assignment by operation of law occurs. On the other 
hand, it must be carefully not^ that the benefit of a judgment in respect 
of death or personal injuries docs not always pass by operation of law in 
bankruptcy or liquidation. It would only so pa.ss where the claim was 
bj’ an employer for the loss of services of his servant caused by the injury, 
or where, in the case of death, the action in which the judgment was recovered 
was one brought under the Law Reform (.Miscellaneous Provisions) .Act, 
1934 (g). for the benefit of the estate of the decea.scd person, which esdate 
was being administered in bankruptcy. 

16. ” Any sum payable thereunder in respect of the liability.'' — It must be 
stressed that the stun made payable by the insurers under this section is not 
necessarily the full amount of the judgment. It is such awount of the total 
sum awarded by the judgment as represents damages in respect of death or 
personal injuries or in respect of fees for emergency treatment (h). 

“ The liability ” referred to means the liability which i.s required to be 
covered by a policy under paragraph (b) of subs^tion (i) of section 36 of 
the principal Act (i"). viz. ” ^ability in respect of the death of or bodily 
injury to any person." 

This, it is conceived, need not create any difficulty in pr.icticc. Where an 
action arising out of a motor accident is brought in respect both of bodily 
injuries (or death) and damage to property, that part of the claim which 
relates to damage to property is usually (^) for a fixed or liquidated sum : £x. 
The judgment awarded to the plaintifl in such an action may be in the form of 
one lump sum which includes both such damages as the Court thinks suffi- 
cient to compensate for the personal injuries and such sum as the Court 
thinks represents the damage to property. But the latter sum is not neces- 
sarily the amount claimed, and, unless the judgment itself contains specific 
directions to that effect (which as a rule it does not) it is not possible to say 


(c) 12 Hal>bur> 's Sututes 335, 337, 340. 

27 Halsbury’s Statute# 220 See ante, chapter I, pi>, 52 et seq. 

(2) Aastnning tfaem not to be the actual plaiotifis. 

(/) See mtUe, p. 284, note# (a) and (a) 

Ki) 27 Halsbury's Statute# 220. 

(A) For fees payable for emergency treatment, by s. 36 (1) {b) of the principal Act 
as amended by s. 16 (4) of this Act. 

(1) See anti, p. i8«, for this section and the c 0 ect and meaning thereof. 

(A) Dot not always ; oa, for example, where the ptloinufi claims damage* for the 
loH <4 oae of bia vriueJe. 




Third Party Risks Amendment — s. lo (i) 291 

what part of the lump sum awarded represents damages for personal injuries 
and what part damages to property. It might seem, therefore, that an 
insurer could evade his liability under section 10 (i) on the ground that it is 
not his business to determine what part of the damages awarded to the 
third party relate to liability for personal injury so as to make that section 
operative. 

In this connection the following points must be noted ; 

A. By Order 41, rule i ( 1 ) : In every judgment " the forms in Appendix F 
shall be used, with such variations as circumstances require." The forms 
referred to are to be found in the Appendix to the Rules of the Supreme 
Court (w) and those appropriate to actions for personal injuries and damage 
to property arising out of the use of a vehicle on a road are Forms No. 7 
(for trial with a jury) and No. ii (for trial without a jury). Neither of 
these forms provides for the award in the judgment of an^hing but one 
lump sum. The qualification in the rule that such variations as circum- 
stances may require maj' be made shows, however, that there is nothing to 
prevent the Court directing that the judgment shall specify what portion 
of the total sum awarded represents damages in respect of the personal 
injuries. It would, however, be within the discretion of the Court to order 
that this indication should be given in the judgment, and there seems nothing 
in this Act to suggest that that discretion must be exercised in any particular 
way. 

Moreor er, in rases of trial by jury it would be necessary to direct the jury 
to make a similar apportionment or division of the damages awarded by 
them. 

B. It is perhaps a defect that this.\ct docs not contain some such provision 
as is found in Orcler 22. rule 14 (q) («). which enjoins that where proceedings 
arc brought under the l-'afal Accidents .Vets, 1846 to iqoS (0), for more than 
one jKjrson and the amount to lie recovered to l>e divided amongst such 
persons, 

" the judge or jury as the case may be .shall diviile and apportion the share 
" to be paid to each of the said {arsons and the amount so apportioned shall 
" be specified m the order or ]u<lgmcnt made or directed in the High Court." 

In c.ises under the Fatal Accident Acts, on the other hand, it has been 
held that the alwve rule gives the judge |X)wer to ap|x>rtion the damages 
where the jury has not done so (/>). It is apprehended that this .^ct does 
not, bv itself (7). give the Court any power either to compel the jury to 
apportion dam.igcs as between personal injuries and damage to property, 
or to make that apportionment itself where the jury’ fails or refuses to do so. 

C. It has been held that where there isa claim in respect of personal injuries 
and another claim in respect of damage to property arising out of the same 
accident there are in reality two separate causes of action in respect of each 
claim (r). W'here there are two separate causes of action joined in one action, 
the jury and judge must sjrccify what sum is awarded in respect of each 
cause of action in the verdict or judgment as the case may be (s). It would 
seem, therefore, that in cases where damages are claimed for injury’ to 

(/) R.S.C. I'ce the current Annual Practice and the notes to this rule therein. 

(m) See the current Annual Practice. 

(f») R.S.C. See the current Annual Practice and notes to this rule therein. 

lo) 12 Halsbury’s Statutes 335, 337, 3^0. 

IP) See liulmet v. Bulmer (1883), 25 Ch. D. 400; SandmoH v. Sanderson (1877), 36 
L T. 847 : Condhffv. Condliff (1874). 29 L. T. 831. 

(y) But he nevertheless has such power See post. 

jr) Brunsden v. Humphrey (1884). 14 Q. B. D. 141. approved in WiUon v. United 
Counties Bank, Ltd., [1920] A. C. 102, per Lord Atkinson, at p. 131. 

(s) Weber v. Birkett, [1923] i K. B. 720 ; on appeal, [1925] 2 K. B. 152. 
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property as well as damages for personal injuries (or death) and it is desired 
to take advantage of this Act. the two causes of action should be carefully 
pleaded. The ^stinction between " bodily injury ” and " damage to 
property " is discussed elsewhere (/). 

17. " Including any amount p<^abU in respect of costs ." — Although thesub- 
section does not expr^sly say so, it must be assumed that " amount payable 
in respect of costs " refers only to such costs as are attributable to the claim 
for personal injuries and death. Thus when in one action there is also a 
claim for damages to property it will be necessary to apportion the costs as 
between those attributable to the claim for personal injuries and those in 
respect of the other claim. The Judge has a complete discretion as to what 
order he shall make as to costs (m) and has presumably power to direct that 
the costs shall be apportioned in respect of different causes of action (v) in 
any particular manner he sees fit (te). The issues in such an action will be 
as follows : 

(1) The issue of liability | 

(2) Quantum of damages for personal injuries or death. 

{3) Quantum of damages for injury to property. 

The first issues will in most cases (but not in all) be common to each of 
the others. In most cases, therefore, it will be necessary to segregate only 
such part 0/ the costs as are attributable to the issue of damage to property. 

But in some the issue of liability for damage to projicrty will be a distinct 
issue from that of personal injuries. .-Vs where, for e.vample, it is alleged 
that the injury or the damage to property was not caused by the defendant (.r). 
WTiere, in other words, not merely the quantum of damages claimed is in 
dispute, but it is denied that any or some part of the .actual injury or damage 
to the property was caused by the defendant. This might, for instance, 
occtir where it was contended that some breakage or injury to a vehicle 
alleged to have been caused by the accident was in fact already present or 
was caused bv some subsequent mishap. In any such case there might well 
be costs attributable only to that issue (a). 

It is thought, therefore, that in all running-down cases where damages 
are claimed both in resfiect of injury' to property as well as in respect of 
injury to the person, those instructed by insurers on Ix-half of the defence 
should request the Court to make an order for costs on the separate issues 
indicated, with the result that the costs may be .so apportioned on ta.xation {b) . 

(/) Wtirlher. « loss of false tceUi is " IxjUiIv injury " see anU. rliapter IV. p i<y> 

(«) O 65, r, I, R.S C. Jsce the notes to this order in the current \nnnal Practice. 

{[•) See Myers v Defrus (iftSo), 5 Ex l> iSo ; S/sarrmr v HtU (iSSi), 8 Q, B. D. 
479 : .Abbott V Andrews (1881), 8 Q B D 0.|S ; and see the current Annual Practice, 
notes to Order 65, r 1 

(ii>) Sec H'lUmoU v Barber (18S0). 17 Ch. D 771 : Bradford Corf oration v Pickles, 
[1894] jCb 53, Copestake V West Sussex County Councit,\t<jii- 3 Clx 331, and aee the 
cnircnt Annual i’ractice, notes to Order 65, r 1 

(x) See next note and Homell v Drrtng, ''1915) 1 K. B 34, per Bccklev, L.J , at 
p. 63, a« to what IS an " uaue." See also Busk v. Rogers, [1913] 1 K. B 707 ; Yorke v. 
Yotksktre Imurarue Co .[tOtB'i l K B 662; Retd. Hemit S- Co v yai««A, (1918] A C. 
717 , Todd V Sortk Eastern Rail Co (1903). 88 L. T. 112 ; Brenom v. Houston, {1901] 
2 K B 833 ; Re Wngkt, Crotsley ^ Co '• Appfuation and Royal Baking Powder Co. of 
Sew York, (1900) 2 Ch 218. 

(a) Again it might be aDeged that the personal in juTiee or death, although admittedly 
present and Juatilying wbatm-er sum the Court would reesonably award, were not 
caused by the accident ta question at all. This otten involves very heavy costs for 
medical sntnesses and protracts the trial greatly. 

(8) In practice, ol course, this will only be oncemarv in rases where (1) the poUcy 
gives only limited cover (a,g. an " Act " policy, aa to which see post, chapter Vlll), or (ii) 
there is a right to repudiate liability under a policy so far as the assured is coaoeroed. 
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Particular care will, it is submitted, be needed in cases where there is a 
counterclaim (c) or a pa)rment into court (d). 

18, " And any snm payable in respect of interest on that sum.” — Here it is 
made clear what is omitted in relation to costs, that the interest is on that sum 
— namely, the sum awarded in respect of the liability for personal injuries or 
death (e). Before the Law Reform Act, 1934 (f), whilst interest accrued on 
all judgments, none could be given as damages m respect of personal injuries 
or death (g). Now by section 3 of that Act it is provided that ; 

Power of courts of record to award interest on debts and damages. 

“ 3. — (i) In any proceedings tried in any court of record (A) for the re- 
" covery of any debtor damages, the court may, if it thinks fit, order that there 
" shall be included in the sum for which judgment is given interest at such 
" rate as it thinks fit on the whole or any part of the debt or damages for 
” the whole or any part of the pieriod between the date when the cause of 
“ action arose and the date of the judgment ; 

" Provided that nothing in this section — 

" («) shall authorise the giving of interest upon interest ; or 
" (b) shall apply in relation to any debt upon which interest is payable 
" as of right whether by virtue of any agreement or other- 
" wise ; or 

" (c) shall affect the damages recoverable for the dishonour of a bill 
“ of exchange. 

" (2) Sections twentj'-cight and twenty-nine of the Civil Procedure 
" Act, 1833 (g), shidl cease to have effect." 

In ninning-dovTO actions, it is not normal for the Court (A) to award 
interest on damages. But it may be apposite to quote here an extract from 
the Report of the Law Revision Committee upon the recommendations of 
which it is suppost'd the above enactment was passed : 

" \Vc have come to the conclusion that the time has come when the old 
" and rigid Rule {regarding the recoverv' of interest) should now be altered. 

" The courts, including all apjtellate tribunals, should have the power 
" to award interest in every' case in their discretion where it is not already 
“ provided for by statute, or by the contract, or otherwise. 

" In practically every case a judgment against the defendant means that 
" he should have admitte<l the claim when it was made and have paid the 
" appropriate sum for damages (i). There arc. of course, some cases 
" where it is rea.sonabk that he should have had a certain time for investiga- 
" tion, and in those cases the Court might well award interest only from 
" the date when such reasonable time had expired. This is often done at 
■' present in claims under insurance jiolicics. There is no doubt that the 
" present state of the law provides a direct financial motive to defendants 
" to delay procecilings. 


(c) See MeJwav OiJ and Storagf Co v ConOncfi/p/ f 1929] A. C. 88. And 
see the current Annual I’mcticr. notes to Order os. r. 1, and the cases there cited. 

(d) As to cost.s when there tias lx.-cn payment into court, see Ponril v rirfters. Setts 
and Maxim, l.td . [1907'j i K. P. 71. ,ind fitsgrrald v. Tilling (Thitmas). Ltd. (1907). 96 
L. T. 718, and sec the current .Annual fVactice. notes to Order 22, and cases there cited. 

(«) Or medical fees. 

(/) 27 Halsbury's Statutes 220. ^Vs to the other provisions of this Act, see ante, 
pp. 53 el sea. 

(g) *3 Halsbury's Statutes 112. 

(A) A County Court is a Court of Record, as is practically every Court in which 
damages for death or personal injuries can be awarded. Sec 8 Halsbury’s Ijiws, and 
Edn. 327, 528. 

(t) It is difficult to see how this could apply to cases where the injury' becomes 
worse alter the claim was first made (as often happens) or particularly when the claim 
as originidly made was excessive. 
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" It has often been suggested that although this might at once be con- 
" ceded so far as debts, damages for breach of contract and special damages 
" are given, as for instance in running |i|pwn cases, or indeed for, say, libel or 
" slander, or for pain and sufiering in personal injury, they might be left as 
‘ they are, as standing on a different basis. 

'* There seems, however, to be no reason for a different rule in these 
" latter cases. 

To take as an extreme example, a libel action in which the defendant 
'' is held liable. The Court is in effect deciding that he has defended the 
" case wrongly and without sufficient grounds. He ougfU, that is to say, 
" to have admitted the claim when made and have offered a proper sum by 
" way of damages. In any event the Court will have a discretion which can 
" be exercised in cases accordingly where it would be unreasonable to award 
" interest. 

" In Admiralty cases the rule is thus stated in Lttsbosch Dredger v. 
“ Edison S.S. (A), where the damage claimed was for the loss of a vessel 
" owing to the wrongdoer's tort ; ' It is on the true value of the vessel so 
" ■ ascertained that the interest at 5 per cent, from the date of the collision 
" ■ will run. as further damages, on the principles of the Court of Admiralty 
“ ' stated by Sir C. Butt in The Kong Magnus (I). that is damages for the 
" ' loss of the use of the money representing the lost vessel as from the date 
" ' of the loss until payment * " 

It should be noted that the amount of Interest, and whether any at all 
is to be awarded, must be determined by the judge and not by the jur\' (w). 
Further, the following remarks on the question of when interest is likely to 
be awarded in running-down cases may be usefully suggested here : 

1. Where the plaintiff originally claimed (as not infrequently 
happens) considerably more than the amount awarderl him by the 
Court, the basis of the principle («) goes, unless it can lx; suggested 
that the defendant ought to have p;ud the sum due, although a much 
larger sum was demanded. 

2. The principle will not neccs.s;irily apply in cases where money 
has been paid into Court. 

3. The principle dfx.“s not seem to apply to sums awarded in respect 
of loss of future earnings — in such a case the invariable practice is to 
award a sum calculatetl by reference to estimated loss in the future as 
from date of judgment. In so far as a sum awarded is in respt;ct of future 
earnings, it is difficult to sec why any interest should lx- payable thereon. 

4. It is submitted that the Court need not award a s|)ecific sum 
for interest, but may award interest at x per cent, from a named date, 
the rate being the general rate of interest that money can cam at that 
date {0). 

2. General effect of subsection (I). — The following general ob.'Xjrva- 
tions upon the effect of subsection (i) of section 10 may here bo made : 

I. It is remarkable that this subsection contains no provision, such as 
is to be found in the British Columbia Insurance Act. i«»25, whereby the 
insurer is only obliged to pay if the assured fails to satisfy the judgment 


(*) [«‘> 33 ]. A. C. 440, at p. 468, (0 [1801). V. J13. 

(m> Ttus. it ia aubniitted. roast neceasanly be itnpliet] trom the words ol the section 
itself See also Rtekes v M'ttlmm- ftr Hanh, ^1943; J .Sll K K 7^3 Income tax Is 
payable on toch interest when awarded (Rie^s v, H’e*lmini.ler liamh. Ltd.. [1947] A. C. 
390 ; '1947! I All R. R 469 (H L i). 

fn) 1^. the principle that the defendant ought to have paid up as soon as a clsim 
was made, suggeeted is the extracts from the Law Revision Committee's Report 
quoted above. 

(o) Kuluktmdis v. Norwieh Um<m Ftrt immranc* Soeitly, [1937] 1 K. B. i ; [1936} 
2 All E. R. 242 
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obtained against him. It is clear that insurers are under this subsection 
obliged immediately to pay the amount of the judgment in the circumstances 
indicated in the section. It should be noted that the third party in order 
to enforce his judgment against an insurer must proceed by way of action. 
He cannot merely execute the judgment which he has obtained against 
the assured against the. insurers. They have, it is submitted, a reasonable 
time within which to do so. " Immediately,” however, is an elastic term {p), 
and in this context it should, it is submitted, be held equivalent to " a 
rea.sonable time ” (q). What is a reasonable time is a question of fact in 
each case, but it is suggested that it would expire at the end of the period 
of three months from the issue of the writ in the action in which judgment 
was obtained (r), if that period expired after the date of such judgment, 
or (as would more usually be the case in High Court proceedings), if that 
period had expired before the date of judgment, as soon as the plaintiff 
could levy execution (5) upon the defendant in pursuance of the judgment. 
This depends upon the time s{X‘ciftod in the judgment for pa>Tnent of the 
sum thereby awarded (/), and if none be specified the insurer would be 
obliged to pay forthwith (n). that is, without any delay. But although this 
w'ould be their strict obligation, it is thought that in any proceedings com- 
menced against insurers to enforce pa\Tncnt under this section, the plaintiff 
might be in danger of having to pay his own costs if he did not allow the 
insurers a more liberal inteqiretation of the phrase ” reasonable time.” In 
any ease, as a result of the Motor Insurers’ Bureau agreements (i). if the 
accident from which his rights arose occurred after July i, 1946, the plaintiff 
will have no need to bring an action against insurers, for they will have paid 
the amount of the judgment obtained against their assured, together with 
costs, within seven days of the e.xecution date thereof, provided that the 
assured has not satisfied the debt himself. 

2, Whilst imposing the peremptory obligation upon insurers to j>ay the 
amount of the judgment obtained against the assured, the Act makes no 
general provision for any right of the insurers to recover from their assured 
the sum so paid in cases where the assured has by a breach of condition dis- 
entitled himself to any indemnity under the jiolicy. But it might be that 
insurers would be held entitled in such cases to recover any sum so paid 
from their a.ssined in an action for money paid to his use (if). The position 
here should lie contrasted with that under section 12 of this .\ct and that 
under section 38 of the principal .Act (r). where insurers can only recover 


(/>) See Harkcr v. L<wn ami Peal. 3 K It 34 ; AmolJ v DimsdaU (1853). 2 

E. & B. 380. 

(</) See per CocKnvHN. (' J , in W v lirrk^htre JJ (iS;.)). 4 (J. IS, II. 4(x). and other 
similar cases where it i.s held that under a statute rci^uiring something to be done 
'■ immediately " a reasonable time is allowed. 

(r) Since that is the last date upon which insurers can commence proceedings under 
sub-s. (3) of this section See post, p. 303. 

iWe Order 41, K.S C , and the notes thereto in the current .\nnual Practice : see 
also the Motor Iii.surers' Bureau agrci'inents, chapter Vl, po^t. 

(/) Sec Order 41. r. 17, and notes In the current .\nnual Practice. 

(w) Order 42. r. i, R.S.C. 

(I'j See chapter VI. po't 

(«') 5 >cc thisquestion further discussed post. pp. 327-8. as to the rightof insurers to 
recover from a person not a p.irty to the contract of insurance a sum paid by them 
which has discharged his liability. Some of the defences suggested there might be 
available to an as.siired under this subsection. 

(x) As. (or instance, where the breach relied on was that of having made a false but 
immaterial statement in the proposal form, /t liter, in cases where the loss would 
not have occurred but for the breach, e.g. where the third party liability was incurred 
by reason of the vehicle being driven in an unsafe condition, in which case the insurers 
are expressly given the right to recover by the proviso to s. 13. See post, p. 327. 
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money which they would not have had to pay out for the provisions of that 
Act if they inserted a term in the policy entitling them so to do. The in- 
surers could, of course, in any case claim damages from their assured for any 
breach of contract committed by him, but under the present form of policy 
these would be usually merely nominal (a), except where the third party 
liability was caused by the breach (&). 

3. The Act makes no provision as to the procedure to be pursued by a 
person entitled to the benefit of a judgment against insurers who fail or 
refuse to discharge their obligation under this suteection. But immediately 
upon any such failure or refusal on the part of insurers a cause of actirm 
arises agmnst them in respect thereof, and could be enforced by 
action (<Q. 

In any such action (e) the defence open to the insurers (apart from the 
defence that the liability was not covered by the policy and the defences 
open to insurers imder subsections (2) and (3)) would be that the judgment 
in respect of which they were sued had been obtained by collusion between 
the plaintiff and defendant or by fraud (/). Collusion would in practice 
not occur frequently, since judgment in respect of liability to voluntary 
passengers does not come within the subsection, and in most cases, there- 
fore, the plaintiff and defendants would be strangers bt'fore the accident 
occxirred, and would be unlikely to become friends after that event. 

Whilst it is doubtful whether even these defences could be raised, since a 
judgment is deemed to be inviolate and unquestionable unless set aside in 
proceedings duly constituted for that purpose (g). if is submitted that they 
could (A). In this connection it should be not^ that the position between 
a tliird party claiming payment in respect of a judgment under this Act is 
essentially different from that of a tliird party who seeks to enforce the 
assured's rights under the Third Parties Act, iqjo (1). In exceptional cir- 
cumstances. a judgment obtained by default against an assured may be set 
aside by insurers under the Rules of the Supreme Court. In Windsor v. 
Chalcrafl [k) insurers were informed of the issue of the w'rit m the running- 
down action against their assured, but received no further information, and 
had no knowledge tfiat the writ was M-rved. Judgment by default was 
obtained for £2,250 against the assurt-d, and the insurers were held entitled 


(«) See BnUam v Uoyd (i845(. 14 M A W 761 ; Tke Orcku (i8oo). 15 P. V. 38 ; 
Spencer v Parry { 1 H35!, 3 -■Vd. * El 331 . Lubltock V. Tnhe (1838), 3 M. 4 W. £107 , Pkilhpf 
V. MtUer (18751. L K. 10 C. P. 410 ; Sleigh v Sleigh (1850), 5 Kxch 514. at p 516 ; Re 
Fax. Walker Co., F.x parte liukop (18S0), 15 Ch D 400; Vnderkay v. Head (1887), *o 
Q. B. D. 2CK> 

(fcl E g where canied by defective comlition of vehicle, 

(d) Or in the case of bankruptcy or lM{uidation of the insurers by proof in nich 
banJcraptcy or liquidation. 

(rj Which, in view of the Motor Insurers' Bureau agreements, will only tic necessary 
in respect of accidents which orcurretl liefore July 1. 1946. 

|/) See further, aad aa to the analogous poaition under the Third Parties (Rights 
against Insurers) .Vct^ 1930 (.13 tfaUhury's Statutes 11). ante, p. 153. 

(g) Fltmer v. Lhyi (1879). 10 Ch. D. 327 ; Re Sunrt, Melior v. Saw (1885). 30 Ch. D. 
239; Baker v. Wadxtaortk (1898), 67 L. j. y. B 301; R.M.K.R (Firm of) v. 
M.R..kf.yL.{Ftrmof),'jqat>lAC.7bi; Ktmekv. Walcott, A C. 482. Thereare. 

however, cases in which it has been held tliat s collusive judgmsnt can always be 
questioned. 

(ki See WyaO v. Palnur, (1899] 2 Q. B. 106. 

(1) 23 Haisbnry's Statutes 12; ante, chapter III. As to the insurer's rights to 
disrate a Judgment obtained against the assort in proceedings under that Act. eee mnU, 

** ^ I«W9i « K. B. 279; (1938} a AH £. R. 751. 
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by the Court of Appeal under Order 27, r. 15 (/), to set aside the judgment and 
to enter an appearance to the writ, even though the nominal defend^t in the 
circumstances was not so entitled. 

4. Whatever may be the correct answer to the question last considered, 
there remains the question as to whether the right (and as compared with 
an insurer the privilege) of the giver of a security to limit his liability there- 
under which is expressly given him by section 37 of the principal Act is 
affected by this subsection. There are no express words m this Act which 
take away that right. Nevertheless, it may be that, having regard to the 
general object of this Act, and construing subsection (4) of this section in 
the sense shown hereafter (m), the Courts would hold that the giver of a 
security is obliged by this subsection to pay the full amount of the judgment, 
although that sum exceeds the sum to which he has limited his undertaking 
in the security. But, lor the reasons which arc given in a later section (n) 
of this chapter, it is submitted that this construction would violate the rule 
that rights given by one statute are not to be taken away by another except 
by clear words (o). 

5. It would .seem that in cases where the person entitled to the benefit 
of the judgment is the judgment debtor of some third party, such third 
party could attach the debt due from the insurers in garnishee proceedings(^). 

3. Section 10 (2). 

" No sum shall be payable by an insurer under the foregoing provisions 
" of this .section — 

" (a) in respect of any judgment, unless before or within seven days after 
" the commencement of the proceedings in which the judgment 
" WHS given, the insurer had notice of the bringing of the pro- 
" ccedings : or 

" (b) in respect of any judgment, so long as execution thereon is stayed 
" pending an appeal ; or 

" (c) in connection with any liability, if before the happening of the 
" event which was the cause of the death or bodily injury giving 
" rise to the liability, the policy wa.s cancelled by mutual consent 
" or by virtue of any prorision containecl therein, and either — 

" (i) before the happening of the said event the certificate 
" was surrendered to the insurer, or the person to 
" whom the certificate w.us delivered made a statutory 
'■ declaration stating that the certificate bad been 
■■ lost or destroycrl, or 

■■ (ii) after the happening of the said event, but before the 
" expiration of a pcrioil of fourteen das's from the 
" tiking elfect of the cancellation of the policy, 
the certificate was surrcnderetl to the insurer, or the 
" person to whom the certificate was,delivcred made 
" such a statutory declaration as aforesaid, or 

( l ) Order ly, r. 15 ; " .tny judgment by default whether under this order or under 
any other of these rules, may be set .-i.skIc by the Court or a judge, upon such terms as to 
costs or otherwise as such Court or judge may see flt." .\nd sec Jacques v. Harrison 
(18841. 1/ y. B n ih.s. 

(m) Post, p. 313. (") Post, p. 340. 

(o) See Maxwell on the Interpretation of Statutes. 7th Edn.. pp. 152 et stg., and the 
cases there cited. " Having already given its attention to the particular subject and 
provided for it, the l^islaturc is reasonably presumed not to intend to alter that special 
provision by a subsequent general enactment unless that Intention be manifested in 
riMr language, ’’(up fit , p 133). Moreover, in this Case the two Statutes ate to be read 
as one : s. 42. Sec further, ante, p. 286, and see also Pretty v. Solly (1S59), 20 Beav. 606 ; 
Di Winton v. Brecon Corporation (1859), 26 Beav. 533. post, p. 341. 

(p) Provided the debt was immediately due. See Order 43, r. i. and the notes 
tiMteto In the current .\nnual Practice, and see IPAi/e. Son and PtU v. Stonnings, [igi i] 
3 K. B. 418; Kenntll v. Westminster Improvement Comrs. (1855), ii Each. 349. 
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" (iii) either before or after the happening of the said event, 
“ but within the said period of fourteen days, the 
" insurer has commenced proceedings under this 
" Part of thisAiitin respect of the failure to surrender 
" the certificate." 

*' No sum shall be payable . . . unless before or within sei’en days after 
the commencement of the proceedings ... the insurer had notice of the bringing 
of the proceedings. — The commencement of the proceedings is the issue 
of the WTtt therein (q). 

Four questions arise upon the construction of this paragraph. These are : 

1. Is notice a condition precedent to the obligation of the insurers 
to pay under subsection (i) ? 

2. What form of notice is required, written or not written, and if 
not written, actual or constructive notice ? 

3. By whom must the notice be given ? 

4. To whom must the notice be given ? 

1. It seems clear that notice is required as a condition precedent to the 
insurers’ liability. The subsection, which must be construed strictly, says 
" no sum shall be payable unless . . It is submitted that clearer words 
could hardly be required. 

2. The question as to what form the notice is to take is more difficult. 
Since it is merely pro\ided that the insurers must have had notice, and there 
is no requirement that notice shall be served, or even given (r), bv any 
particular person, it is submitted that neither written nor express notice 
is necessary (s). On the other hand, it is submitted that there must be actual 
notice (/). and that constructive notice would not lx> held to lx sufficient (m). 
In the words of Li.vdley, M.K., “ ' unless he shall have had notice ’ means a 
great deal more tlian ‘ unless he shall have some vague information ' which, 
if followcxi up, will had to such notice ' (s ) It mu.st in any caw be a 
notice in the sense that it given fonnally , it must not In a mere piece 
of casual conversation 'ir) It must lx shown that the insurers in fact 
knew of the procet^mgs commenced against their assured, and it would 
not, it is submitted, be suflicicnt to .show merely that they ought to have 
known (m), though proof of the latter fart would no doubt help consider- 
ably in establishing the fonner But it mast lx carefully obsi rved that 
the fact of which notice is necessary is not tlie commencement of the 
proceedings — i.e. the issue of the wnt — but the " bringing " of them. It 
IS conceive! that this must mean either knowledge (v) that proceedings had 
been commenced or that they were threatenetl. It is apprehended that 
difficulties may arise under this paragraph of the subsection in cases where 
a cautious solicitor, acting for a client dt*sinng to bring an action in resjiect 


(fl Ctjrke V RralJaugh (rSStI, .S Q ll I» Oj, f,er Nirtl ( , C,allatt4 v 
thtrton (iSSjl. 30 ( h I"* 2 3 1 . J al |i \nd mx Orilcr i, r 1. I< SI' . anil note* 

thereto in the curren: Annual A.<i to the diihculuca uluch nu|ji>t arise uiicn a 

wnt u Maned but not iiervcd. tec further pat, p tigt 

(r) ll'itonv 0 S < > It 103,4. H v (iSfh). 17 O U I> 3^3 

(i) /fit Maltcer, hx parte \ickoU tiSSt), I) y H t) 4110 
(f) Cl He. FnexUatuter, f.x p^rle Oa^lleT (1KH4). 131,) B D. 471 
(m) Oreenuood v. Leather SAott Wheel Co, 'toool 1 Ch 411. per L1NOLF.V. M B , at 
p. 436. llie Courts dislike applymg ttie pnnupicaoi constructive notice to commercial 
transactiom. iret Houghicn Co v Kotkard. Loue and it ill, , C 1 

(r) See ffim/ V. fr90i] I Cli 43. 

jnrl hertjertv Hatlway t'aMfneert Avturante Co . ' t Ml K II. hjo. 

(«) See. however, Mildred v. Ata^pom (1.1X3), 8 App. (as. 874. where it is ssid that 
knowledge and raitjce are not oecessanly the same ttubg. Per LorrI BtACKfit'ini, at 
p. 8S3, oixt per SBLDOnK, L.C., at p 888. 
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of personal injuries sustained in a motor accident against a public authority, 
takes out a writ at once but does not serve it until some time after, when 
negotiations for a settlement have failed. In such a case it might well 
happen that the insurers would not have notice of the bringing of the pro- 
ceedings until after seven days from their commencement, i.e. from the 
date on wliich the writ was issued. Writs are issued but not served in cases 
such as these for the purpose of making sure that the injured person’s 
claim shall not be defeated by the Public Authorities Protection Act {a), which 
provides that no action against public authorities or against individuals 
in respect of an act done by them in pursuance of a public duty shall lie 
unless it be commenced within six months of the injury cx>mplained of (6). 

This jx)int arose in Cross v. Brilish Oak Insurance Co.. Ltd. (c), in which 
case the insurers had notice of the issue of a third party notice in proceedings 
in which the assured was defendant. The jxrson brought in as third party 
counterclaimed against the assured, but no notice was given to insurers of 
the counterclaim. The counterclaim succeeded against the as.surcd, and 
the judgment sum awarded on the counterclaim was claimed from the 
insurers, mi P.^RCQ, J., as ho then was, con.sidercd that as under the 
proviso to subsection 3 of .section 10 the insurer must give notice to " the 
person who is the plaintiff in the said proceedings,” and as a defendant does 
not become a plaintiff until he counterclaims, proi^r notice of the bringing 
of the jirixeodings had not been given to the insurers He thought that the 
words ” prwevdings in which judgment was given ” used in subsections (2) 
and (3) of section to did not refer to the issue of tht' writ, but rather to the 
service of the writ, because of the great length of time which might e'apse 
iM tween issue and serv ice of the wait. The jxiint is not wholly clear, but it 
has become of secondary importance in view of the Motor Insurers' Bureau 
Agreements. 

3. It is thought that, in spite of the contrary impression which may be 
produced with regard to the provisions of section 13 of the Act (d), it is not 
necessary tliat notice should emanate from tlie person making the claim or 
suing .'IS plaintiff in the action against the assured. The subsection states 
" unless the insurer had notice,” and he would have notice whether it came 
from one source or another. If the statute required the notice to be given 
by the plaintiff or by any particular person it would, it is submitted, have 
said so. Moreover, if notice was required from the person to whom the 
liability had lieeii incurred, it might enable the insurers in certain cases 
to be shielded by the wrongful act of an assured who failed to comply with 
section 13 (</), 

4. The notice or knowledge must be given to the insurers or their agent. 
In this connection it sliould l)e oliserved that a person who is an agent for 
one purpose is not necessarily an agent whose knowledge will be imputed 
to his principal (c). The words of Portfr, J.. as he then was. on the 
authority of insurance agents to receive such notice should be noted (/). 

(a) 13 1 laKbiir) ■> Mill lilt". ^ .iS- 

(<>) linJ., s. 1. The limitation period was incrc.iscd to one year by the Limitation 
Act, I <>30. 

(f) [ 103 ''^] '■! K. B. if'7 : [103S] I All K. R. 383- 

id) f'O'-t. (I 3.11). Sec Herbert v Katluav /'<i^.^en^er< .l.^ruranre Co. (supra). 

(r) [11114! 3 K. B. 722 ; He Sloharl *• Co., Ltd.. Deep Sea 

Fishery Co.'s. Ltd., C/.iim, [ iooj) i Th. 507; W'yUir v. Potl'u (1803). 3 Dc G. J. * Stn. 
sob ; He Solvrncv .yfulual Huarantee Sorirlv, Hawthorn s Case (iSbi), 31 L. J. Ch. 025 ; 
'C,ale V, l.rwts (1846), 0 0 . B. 730 ; North Hntiih Insurance Co. v. Hatiell (iSbil. 7 Jur. 
(N. S.i 1203 ; HenJal (AjS) v. ,^rrtwi. Ltd . (i" 37 l 3 K. *77 ; Evans v. Emplirwrs 

Mutual Insurance Association. Ltd., [193^] « K. B. 505 ; ComktU Insurance Corporation 
V. Assenheim (1937). 5 ® f-*- * 7 - 

(f) Herbert v. Katlway Passengers Assurance Co., [1938] * All E. R. 650, at p, 651. 



300 Chapter V — Road Traffic Act, 1934 , Part II 

Since notice is a condition precedent to the insurers* liability, it is sub- 
mitted that in any action brought against insurers under this section for 
the recovery of the amount aw^ed th* onus of proof would be upon the 
plaintiff to show that the insurers hftd had the necessary notice. The 
defence that no notice was given to insurers must be specifically pleaded by 
them (g). 

" so long as execution thereon is stayed pending an appeal ." — 
This supports the view, stated above, that the obligation of the insurers to 
paj' the amount of the judgment is co-terminous with the right of the person 
to whom it is award^ to levy execution in respect thereof. Difficulty 
arises as to what is meant by " execution stayed." It clearly connotes 
execution stayed by order of the court (A). Docs it also include execution 
stayed by consent between the parties to the action ? A stay of execution 
pending appeal can be granted by the court of first instance, or. if refused 
there, by the Court of Appeal. It is submitted that, in cases where the 
defendant did not object to a stay (which had been refused by the Court of 
first instance) and desired to avoid the expense of an application to the 
Court of Appeal whicli he might ultimately have to bear, a valid agreement 
to refrain from levying execution would be a sufficient stay within the 
meaning of this paragraph of the subsection (»). 

It is submitted that " pending appeal " includes “ pending an applica- 
tion for a new trial.” Although an application for a new trial technically 
differs from an appeal, and is govenietl bv a different Order (k), the tw'o are 
in substance the same {/). and it would, it is ajiprehcnded, be so held (w). 

It should be noted that stay of execution (pending appeal («) or pending 
an application for a new trial (o)) is only granted in special circumstances. 
It is not thought that the fact that an insurance company was liable to 
satisfy the amount of judgment would be regarded as a special circum- 
stance {j>). 

*' In connection mth any liability, if before the happening of the event 
. . . the policy xeas cancelled by mutual consent or by virtue of any provision 
therein. , . — It is difficult to see why the phrase " in connection with 
any liability " is used in this paragraph. The result must be the same, 
since there is nothing in the " foregoing provisions " of the section to require 
payment by insurers except in respect of a judgment. 

" Was cancelled.” — It is submitted that, for reasons which appear here- 
after, " cancelled " must be read as " validly cancelled " {q). 

" Cancelled by mutual consent.” — A policy may effectively be cancelled 
1^ mutual consent provided there is a binding contract to tliat effect (r). 

(g) Balrr V. Prmident .iccuUnt and li'Ai/c Croa Imurame Co., Ltd., [1039] t .Ml 
E. R. 6 qo. 

(A) See Order 5.S. r, 16, R.S.C.. and the notr* thereto in the current Annual Practice. 

<0 Ante, p 297. 

(A) Order 39. R.S.C., whereas an appeal is governed by Order jA. R.S.C. 

it) Heekulur v. Crosley. fiSgi) 1 Q. B. 224. 

jiii) Bntsee Ponnammo v. Arumogam. [1903] A. C. 383. 

(«) Momkr. Bartram, [1891] 1 B. 346. 

!ej The Annat Lvle (ifiUf’i. 11 P. I>. 114- 

Ip] ha to what are special circumstances, sec Be Queemland Mertantih Agency Co. 
(1S91), 61 'L. J. Ch. 48; Barker v, Lavery (1885). 14 Q B. D 7(19; Alkmf v. Great 
B’estem Bail. Co (1886), is 1 !.. R. 400 ; Hloor v, Liverpool Dfmetnng C<f“(i943l, 76 
ii. L. R. 39. Cf. Windsor v. CkaUrafi. t»939] i K- B. *79 ; (1938) a All E. R. 731. ««/#, 
p. 396. {{Jcoally tenn« are impoaed on the appellant, e.g., the injured third party is 
swarded a certain proportion of ttie damages forthwitbi. 

{9) Ct.poa. p. 301. 

(r) At to discharge of a contract by agreeiricnt see 7 Halebnry’e Laws, and Edn. >24 
«M. See, for an example of cancellation by mntual comeni. Hood'e Truttau v. 
Somtkerm Union General Imvranee Co, oj Auslrahuia, [192S] Ch. 793. 
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In motor insurance the premium is usually paid at the outset, and in 
any such contract therefore the insurers must give some consideration, either 
by return of part of the premium or otherwise (s), 

" Cancelled by virtue of any provision therein ." — This may mean either — 

(i) The cancellation clause often inserted in a motor policy which 
has already been described (0 ; or 

(ii) Some condition or term of the contract, the breach of which 
entitles the insurers to repudiate the policy and declare it void («), 
and in any event 

(hi) validly and rightfully cancelled. If the cancellation is wrongful 
it is ineffective for the purposes of this subsection unless the assured 
gives it validity by accepting it as a repudiation of the contract instead 
of treating it (as he would be entitled to do) as a nullity. 

It is submitted that cancellation by virtue of any provision in the policy 
is not limited to cancellation by virtue of only one provision — namely, the 
cancellation clause. If this were the interpretation accorded to these words, 
the absurd result would follow that where the insurers became entitled to 
and did cancel the policy on the ground of some breach of condition (as, for 
instance, non-disclosure or misrepresentation of a material fact) months 
before the third party liability had been incurred, they would be obliged 
in order to escape the obligations under subsection (t) to take proceedings 
against their assured for a declaration imder subsection (3). On the other 
hand, it might be argued that cancellation under a cancellation clause is 
cancellation by mutual consent, for that in effect is precisely what it is, 
although the consent is given when the policy is issued. It must be admitted, 
however, that there may be considerable doubt as to whether " cancella- 
tion by virtue of any provision in the policy ” does not refer exclusively 
to a cancellation clause, having regard to tlic use of the same phrase in 
section 14. The difficulties in applying that section in cases where the 
insured disputes the validity of a purported cancellation made, for example, 
on the ground that he had misrepresented a material fact in tl»e proposal 
form, are considered later (b). Moreover, a strong argument in support of 
the limited interpretation of the phrase might be based upon the contention 
that cancellation by virtue of a breach of condition is not cancellation by 
\'irtuc of a provision in tlie policy, but c;incellation by vdrtue of something 
dehors that document — namely, the wrongful act of the asstued. Never- 
theless, it is submitted that the phrase “ cancellation by virtue of (not. be it 
noted, " under," or " in pursuance of ") (c) any provision in the policy 
includes any kind of cancellation whidt the insurers may validly effect in 
reliance upon the breach of any term or condition in the policy {d). In cases 
where the assured disputed the right of the insurers so to coded the policy, 
they must take proceedings under section 14, in which proceedings the 


(?) Alil*r if the premium is not p-iid. In cases where the premium is paid by 
equal instalments the insurers would not, as a rule, be willing to cancel the policy unless 
aome further sum was paid to them to make the total sums paid equal to a short period 
prenuutn. which is generally at a much higher rate than the annual premium. 

(t) Ante, p. 2K2, and see furtlier post, chapter VIII. 

(a) In certain cases there might here be a cancellation by mutual consent, as where 
the insuren agreed to return the premium in consideration of the assured's forgoing 
all clsdms under the policy. 

(h) Pest, chapter IX. 

(f) Cf. .Irdiur v. FtoHomit Priniing and Publishing Co., Ltd. (1S98). 79 L. T. 622 ; 
Sturgt V. Great iVesIrm Kail. Co. iqCh. P. 444. 

(d) It is doubtful whether cancellation by virtue of an implied term — e.g. on 
breach of the duty of good faith by making a fraudulent claim — ^is encompaaaed. Is 
an implied tmm a " provision contained " in the policy ? 
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dispute must be determined, although in those proceedings the Court has 
no power to make any declaration as to the insurers' rights or to order the 
delivery of or cancellation of the certificate or the policy. 

It is noticeable that this paragraph does not refer to cancellation apart 
from a provision in the policy — i.e. cancellation where the insurers discover 
that the policy was obtained by non-disclosure or by false statements. In 
practice both non-disclosure or false statements would usually be covered 
by a condition in the pohcy, and so the omission is perhaps not so important 
as it might be (c). 

" (i) Either before ... the ei’ent ... the certificeUe was surrendered to 
the insurer." — This refers to the certificate mentioned in subsection (i) — i.e. 
a certificate delivered under subsection {5) of section 36 of the principal 
Act (/). The assured is under the statutoiy duty imposed by section 14 of 
this Act to surrender his certificate when the policy has f>cen cancelled by 
reason of the matters referred to in this paragraph. 

" Or the person . . . made a statutory Jeclaritiion sUiiitu; that the certificate 
was lost or destroyed."— h should l)e noticed that, althougii the certificate 
might in fact have been lost or destroyed before the event giving ri.se to the 
liability, and could not, therefore, be surrendered l»efore that date, it is not 
sufficient if the statutorv declaration is made after that event. 

A statuiorj’ declaration is one made by virtue of the Statutory Declara- 
tions Act. 1S35 (g) (A). The form in whicfi anti the nietlKKl bv which it may 
be made is described lielow (i). It must be dcliveretl to the insurers as if it 
were a certificate (A). 

" (ii) After the happening of the said et'ent. hut before the expiration . . . 
of fourteen days from the taking effect of the cancelLttwn. . . ." It must In: 
emphasised that although the certificate mav, under this suliparagraph. be 
returned (or a declaration be made) after the hai)pt'ning of tlie event, the 
cancellation must under this jiaragraph have taken effect before the event. 
The first subparagraph could have been made superfluous b\’ adding the prefi.x 
“ before or after ” to this subparagraph. 

It is noticeable that whilst under this suhjwragraph the certificate may 
be returned (or a declaration made) within fourteen d.iys after the taking 
effect of the cancellation, the assured commits an offence under section 14 
of the Act if he docs not perform his statutory duly thereunder of surrender- 
ing the certificate (or making a declaration) within seven days (/). 

" (iii) Either before or after . . . but within fourteen days the insurer has 
commenced proceedings. . . The i>roceedings referretl to as lx*ing under 
*' this part of this Act ” are presumably cnminal proceedings against the 
assured under section 14, and will be further considered below in connection 
with that section, where the possibility of civil priKcedings is considered (m). 
It is remarkable that the requirements of this j>art of the subsection 
are satisfied if proceedings are merely commenced. Nothing is said as to 
their being brought to a successful conclusion. Nor is there any power in 
proceedings under tliis part of this Act to obtain an Order of the Court for 


(e) lo cases where the policy was caoceUed on the ground of false rrprrsentatioa 
or non-disclosure not covered by a condition in the policy, insurers would ^ obliged to 
argue that non-disclosure and false representation avoid the {lolicy by virtue of an 
impbed condition therein (as to which, see poU, chapter VII), and that an inipUed 
condition is one *' contained in the policy." 
ij) AfOe, p. J14. 

OP » Halshury's Statutes 194 

(*) Interpretation Art, i8S*> (i8 Halsbury's Statute# yoj*. 

(t) Under s. 14, pent. p. 3^. 

(At By Kegulation 16, Third Party Klska Regulations. 1941. S. R. A O 1941, No. 936. 
(/) See port. p. 334. m) Post. pp. 334. 338. 
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delivery up or cancellation of the certificate. Nevertheless it is submitted 
that these omissions will be seen to be more apparent than real when it is 
remembered that " cancelled ” in the operative part of this paragraph of 
the subsection must mean “ validly cancelled.^’ Where, therefore, the 
proceedings, although commenced within the requisite fourteen days, 
prove to be abortive in the sense that the assured succeeds in showing that 
he is under no duty to surrender his certificate, the cancellation will not 
have been valid and the requirements of tiiis paragraph of the subsection 
not satisfied. 

Certain general observations on this subsection are necessary : 

1. If, as the view lias Ix^on expressed, it is a condition precedent to the 
liability of insurers under subsection (i) that they should have had notice 
of the proceedings against their assured, the plaintiff in any action against 
insurers based on subsection (i) would be obliged to discharge the burden 
of proving («) lliat there had iK-en such notice (o). 

2. The burden of proving that they came witliin the exceptions specified 
in paragraph (i) of subsection (2) is uf)on the insurers. The exception is 
cxpressi'd as " if" {el seq.), and the general rule that the burden is on the 
party who sin ks to show that he comes within an exception to prove it would 
seem to apply. Moreover, the relevant facts would be more peculiarly 
within the knowledge ol the insurers (p). 


4. Section 10 (3). 

" No sum shall be payable by an insurer under the foregoing pro- 
“ visions of this section, if, m an action commenced before, or within three 
" months alter, the commencement of the proceedings in which the judg- 
" ment was given, he has obtaineil a declaration that, apart from any pro* 

" vision contained in the jKilicy, he is entitled to avoid it on the ground 
" that It was obtained by the non-disclosure of a material fact, or by a 
" representation of fact wliicti w.i.s fuL-.e in some material particular, or, if 
" he ha.s avoided the piolicy on that ground, that he was entitled so to do 
" apart from any provision contained in it ; 

" I'rovuied that an insurer who has obtained such a declaration as 
" aforesaid m an action sh.dl not thereby bc'comc entitled to the benefit of 
" this sulisection as resjiects any judgment obtained in proceedings com- 
" menced tieforc the coinmeiiceincnt of that action, unless before or within 
" seven days after the cominencenicnt of that action he has given notice _ 
" thereof to the }>erson who is the plaintiff in the said proceedings specifying 
" the non-disclosure or false representation on which he proposes to rely, 

" and any person to whom notice ol such an action is so given shall be 
" entitled, if he thinks fit, to be made a party thereto.” 

” If, in an action commenced before, or within three months after . . .” 

5 , Action for declaration. — It should Ix' noted here that actions by 
insurers for a dixlaration that they arc entitled to avoid the policy on the 
grounds permitted by this subsection will not, since the Motor insurers' 
Bureau agreements came into existence {</) be brought at any time after the 
assured’s liability to the third party arose, i.c., after the accident giving rise 
to the liability under the policy. A full discussion of the effect of this sub- 
section as expressed in reported cases between 1935 and 1946 is therefore 


(n) As to burden of pnwf generally, see 13 Halsburv 's l^ws, 2nd Edn. 542. 

{o) Afi«* V. Barber (i 830), I M.*W. 425, at p 427; Talt>ot\. ton Borb, [191 1 ] 1 K. B. 
854, at p. 863. 

ip) SeeB. V. Thomas (1870), 22 L. T. 138 ; and sec Powell on Evidence, loth Edn., 
p. 140. 

(q) The agreements affect all claims by third parties arising from accidents occurring 
after July i, 1946. 
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unnecessary. On the other hand, one of the few conditions on which insurers 
are still entitled to refuse payment to a third party under the Domestic 
Agreement is given by this sentence in tihat agreement (r), that the insurer 
who has issued a policy covering the vehicle involved in the accident ceases 
to be concerned (with the liability to the third party) " when before the date 
on which the Road Traffic Act liability was incurred the Insurer has obtained 
a declaration from a Court of competent jurisdiction in Great Britain that 
the insurance is void or unenforceable." The rare occasions on which the 
insurer will take the course of obtaining such a declaration are considered in 
the following chapter. At this point these features of the action for a 
declaration d)ould be noticed. 

(1) By this subsection (which is still legally operative) a substantive 
right is conferred upon insurers to claim a dedaration e\'en where there 

^ is no dispute or question raised by the defendant as to the matters 
sought to be declared. Normally, the Court will not entertain an 
action daiming only a dedaratoiy judgment where the defendant does 
not dispute tlie claim (s). But where insurers seek a declaration that 
the policy is void for misrepresentation, he will be entitled to proceed 
by virtue of this subsection even though the defendant assured does 
not app>ear, and if he obtains his declaration costs will normally be 
awarded to insurers (/). 

(2) In almost all motor insurance policies, there is an arbitration 
danse making an award in arbitration proceedings a condition pre- 
cedent to the right to sue under the policy. This clause, however, does 
not affect the insurer’s right to bring an action in open Court for a 
declaration that the policy is void for misrepresentation, for such a 
claim is not based upon any term in the policy. Indt-ed. the claim is in 
such drcumstances that the policy is void nb iniho, and is as though it 
had never existed («). The matter is discussed at length in a later 
chapter (i'). but it should be noted here that the right to avoid a policy 
for misrepresentation has been held not to arise from an implied term 
in the policy («■) 

(3) In so far as insurers in Great Britain will from July I, 1946, only 
bring actions for a dedaration that the jiolicy is avoided before the 
liability to third parties has b<*en incurrid under the policy, the action 
must necessarily be brought against the assurtd hims<*lf. no third fiarty 
being concerned, in the protection of his own interests, to prevent the 
declaration from b<-ing obtained. The proviso to this suljsection will 
therefore not be brought into operation in claims brought in relation to 
aeddents after July i, 1946. 

(4) When claiming a declaration that the policy is avoided under this 
subs^ipu, insurers have a heavy’ burden to discharge. As is shown lielow, 
prodsions in the policy itself normally make the truth of any statement 
made by the assured in the proposal form and the due fulfilment of 
other terms of the policy a condition precedent to any liability of the 
insurers to make any payment under the policy’. Under this subsection, 


(r) Clause 1, subparagraph (vi). 

(i) London Paaengor Transparl Board v. Moxcrop, ’loei] C. 333 ; ( 1043 ) t All 
E.K.gj : Hnmian V. Crilly, B. 16S ; [1943J > All U. R. 140 : £uar v. XaBonal 

Empioyeri" Mutual OenartU Jmuotme* AtsonaUtm, Ud.. {1937} 2 All £. It. 193. 

(/) Heaihmn^on v S'eaU 0936}, Lloyds List Newspaper, 34th June. 

(«) Toller V. Lam Accident Iniuranc* Society, Ltd., [1936] a All E. K. 933. 

(e) Chapter IX, poiL 

(*) MerchauU and Mamu/aclmren Imutamee Co., Ltd. v. Hunt and Thorite, [i94J] t 
K. B. 295; [1941) « AU E. H, 133. 
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insurers have to show (a) that the assured was guilty of non-disclosure 
or misrepre^ntation, (b) that the policy was obtained by such mis- 
representation or non-disclosure, (c) that the non-disclosure or misrepre- 
sentation was material, i.e., that it was such that had they been in- 
formed of the fact not disclosed or falsely represented, they would not 
have issued the policy, either at all or at the premium at which it was in 
fact issued [x). 

" Apart from any provision contained in the policy ." — For the construc- 
tion of policies and the many problems and difficulties connected with the 
effect on a motor policy of a f:^ statement or a material concealment the 
reader is referred to later chapters, where they will be fully discussed (a). 

Tlie provisions referred to are of three kinds : 

1. That frequently found at the foot of the proposal form, whereby the 
assured warrants the truth of every statement contained therein and that 
he has not withheld any material information. This warranty makes the 
truth of any immaterial statement in the proposal form a terra of the con- 
tract and may make unstated facts materi^ which would otherwise be 
immaterial (b). 

2 . (a) The term also frequently found at the foot of the proposal fonn 
whicli states that the “ warranty of truth and disclosure ” (as it may con- 
veniently be called) is of a promissory nature and shall be the basis of the 
contract between the assured and the insurers (c). 

(b) The clause often found at the head of the policy (whether or not the 
term last mentioned also appears in the proposal) to the effect that the 
prop()sal form and the warranties therein shall be the basis of the contract (d). 

These last two provisions, whether found in the proposal or in the policy 
or in both places, have the effect of making the truth of any statement con- 
tained in the proposal, whether it is material or immaterial, a condition th6 
breach of which entitles the insurers to avoid the contract (e). 

3. The condition usually found amongst the conditions at the foot of 
the policy which states that the due fulhlment of the other terms and condi- 
tions of the policy shall l>e conditions precedent to any liability of the 
insurers to make any pa)Tnent under the policy. 

The combined and several effects of these provisions may in any given 
case result in some perfectly innocent and innocuous mis-statement, or 
some completely irrelevant and purely technical breach of contract being a 
ground upon which the insurers can avoid the policy (/). 

Two examples may be given here to illustrate the effect of such pro\-isions 
in policies in which they are contained ; 

(i) X is asked in his proposal form to give a full account of all 
convictions for motoring offences experience by him or any servant 


(*) The fact that the pro^xjser tailed to make a proper disclosure, even of a fact 
which might not have been considered to be material ij it had been dmclosed, may in 
itself be a material factor which entitles the insurer to avoid the policy {LocMer and 
Woolf, L-td. V. H'avtom AustrtUian Insurance Co., Ltd., [1936] i K. B. 408 ; .Merchants and 
Manufaeturers Insurance Co. v. Davies, [1938] i K. B. 1^; [1937] 2 All £. R. 767). 
Though it i* difficult to see how the policy would be obtained by the non-disclosure in 
tuch GMet. 

fal Post, chapters VII, VIII and IX. 

\b) See further, as to the efiect of this, post, chapter VIII. 
fc) See further, as to this, post, chapters VII and VTIX. 
la) See further, post, chapters VII and VIII. 

(al Dawsonat IM. v. Bounin, [igstj 2 A. C. 413. 

{Q See, e.g., Damsons, Ltd. v. Bonnin, [1922} 2 A. C. 413 ; GlicMsman v. LaneasMire 
and General Assurance Co., (1927] A. C. 139- 
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in his employ during the past ten years. X gives a full accouht of 
several convictions for excessive speed, careless driving, etc., but 
omits to mention conviction of onA of liis drivers (suffered seven years 
ago) for having a noisy e.xhaust on his motor cycle. It matters not that 
X never knew of, or had forgotten this conviction. The failure to state 
it may (according to the exact terms of the policy) entitle the insurers 
to repudiate liability and avoid the policy (g). 

(ii) X is asked “ Where is the vehicle garaged ? ” and by mistake 
gives the wrong address. This mistake may entitle the insurers to 
avoid the policy (A). 

It is at provisions such as these that may take effect in these waj's that 
the words " apart from any provision ” seem primarily to be aimed. But 
in point of strict necessity the words are superfluous in this subsection, since 
the ensuing words provnde that 

(a) The false or undisclosed statement must be material ; and 

(b) It must have induced the insurers to issue the jwlicy. 

Wliere those conditions can be satisfied insurers have always been 
entitled to avoid the policy, and no provisions therein could enlarge their 
right to do so. 

“ He is entitled to ai'oid it ." — The meaning of the term “ avoid ” has been 
discussed above in relation to its use in subsection (1) (i). 

" Obtained by . . ." — As has been pointed out. the insurer must not only 
show that the non-disclosure or false representation was of some material 
fact, but he must go further and show that it induced him to issue the jxrlicy. 
This seems to be a departure from the common law on the subject (k). It 
was atwaj's idle for an insurer to sliow that, for example, the assured had 
omitted to state a material fact, if that fact was at the relevant time known 
to the insurer (/). But apart from certain exceptions such as this, it was 
the failure to disclose or the false representation, a.s the C4tse might lx?, 
which vitiated the contract, and not the fact that the insurer was thereby 
induced to issue a policy (i»i). 

No doubt in some cases this would follow, but in many it would not. 
This provision, tliereforc. certainly detracts from the rights of insurers, 
upon whom the burden will rest, in any action under this subsection, to show 
t^t had they been informed of the fact not disclosed or fals<*ly represented, 
they would not have issued the policy, either at all or at the premium at 
which it was in fact issued (n). This it may in some cases be difficult lor an 
honest insurer to do. For example, A. B., the assured, might have stated, 
as the fact was. that he had dnven cars for twenty years. He might have 
omitted to state that he had ever had any accident, when in fact he was 
involved in a substantial smash two years ago. Having regard to the 
wide meaning given to the word material by subsection (5) of this section, 

(g) See Siveri v Mminuaring '/imrt. lyil March. an«t cf, fteitll v. London 

General Insutance Co 50 I.i L K 114 

th) Dmmnms, Ltd. v. Bonnin, [1921] 3 A. C. 413. 

(I) Ante.p. 380. 

(k) See post, chapter \ 1 I, as to the efiect of non-disclosure and murepresentatioa. 

{/) See Carter v. Boehm {tyCB). 3 Hurr. 1903, at p 1010 ; and see lurUicr potl. 
chapter VH. 

\m} See chapter vn. 

This was the tea* hud down by the Privy Council in Mutual Ltjt lnt,utane* Co. of 
Sem York v. Ontario MrtaJ l^roduets Co. Ltd , fi935} A C' 344, at p 331, See also 
Ztteiek Gemeral Aeetdent and Ludnttty Insnrarue Co., Ltd. v. Mormon, ( 1943) 3 K. B. 53 1 
tt94«l I Alt E. R. 339. 
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there seems little doubt that it could be proved that this was a material 
non-disclosure. But could an insurer who had issued A. B. a policy at an 
ordinary rate of premium honestly say that he would not have done so had 
he known of the one accident ? Nevertheless, as I.x)rd Greene. M.R., stated 
in Merchants and Manufacturers Insurance Co. v. Davies (0) ; 

Underwriters may well regard a fact as material which is concealed 

" from them, and disregard it if a frank disclosure is made." 

On the other hand, it must be carefully observed that all the insurer has 
to prove is that had he known the true facts he would not have issued that 
policy at that premium ; it will be no answer to a claim by him for a declara- 
tion to say that, had he known the truth, he would have i.ssued a policy with 
slightly different terms, or at a different premium. Thus if the policy insures 
against third party liability and against loss by fire, it is enough for the 
insurer to show that he would not have issued the policy had he known of 
some fact material to the risk of fire, and it is irrelevant to say that he would 
still hav(* granted the insurance against third party liability. On the ques- 
tion of fact whether a prudent underwriter would consider the non-disclosure 
or misreprest'ntation as material in the sense described above, expert 
evidence may be given (/>). It should be remembered that it is a crime 
knowingly to make a false statement for the purpose of obtaining motor 
insurance [q]. 

“ Son-disclosure.” — The subject of non-disclosure generally and in par- 
ticular relation to motor insurance policies is fully di.scussed in a sub- 
sequent chapter (r). It need only be pointed out here that whilst the insurer 
must, for the purposes of this subsection (s), prove that the policy was 
obtained by the non-disclosure, he need not show that the failure to disclose 
was dehlx-rate or intended to induce the issue of the policy. Nor need he 
show that the fact undisclosed was within the knowledge of the assured, 
provided that it ought to have Ireen within his knowledge (/)• 

" Of a material fact.” — " Material ” is defined by subsection (5) as being 
" of such a naliire as to influence the judgment of a prudent insurer in deter- 
mining lehcther he will take the risk, and. if so, at what premium and on what 
conditions.” 

It should be noted that the '' risk " to which the facts are material is not 
merely the risk required to be covered by section 36 of the principal .^ct. 
but any risk to In* covered by the proposed insurance. Thus if the vehicle 
w'as to l)c insured, inter alia, against fire, the fact that it was usually garaged 
in a building containing a furnace would be material to the risk of fire, though 
quite immaterial to the risk of causing bodily injury to third parties on the 
road. Ne\'crtheless insurers can take advantage of the non-disclosure of 
such a fact in proceedings under this subsection (m). 

In any particular case the question whether an alleged non -disclosure 
relates to a material matter is a question of fact. This question of fact can 
be and usualJj’ is proved by the evidence of underwriters or others engaged 


(o) [1938] 1 K. B. : [1937] - All E. K. 707. 

(/>) Menhanli and .SI a tin} an arm Insurance to., Ltd. v. Davies, ri938] i K. B, 196 ; 
[1937] i All li. K. 7(17 ; toHides v. Pender (1874), 1-, K. 9 Q. B. 531 ; Glultsman v. 
Lancashire and General /Assurance Co.. [iQJ.S] J K. B. 593 

(q) By 8. 112 (2) 0/ the Koad Traffic Act. 1930. See ante, p. 261. 

(r) Chapter Ml. posi, pp. 388 el zeq. 

(4) Hut not otherwise 

(0 Sec, e.g., Holt’s Molor.t, Ltd. v. South I:asl Lancashire Insurance Co., Ltd. (1930) 
35 Cum. Cas. 281 ; 37 LI. L. K. i ; see post, chapter VII and authorities there cited. 

(w) Since there is nothing to show the contrary. 
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in insurance business (v) It should be noted that a statement of belief (w), 
of expectation {x) or of intention (a) is a statement of fact (b). 

C^e further point should be noted, if the statement made is in fact false, 
it matters not that it was made innooeoitly, though an innocent misrepre- 
sentation made by an assured does not vitiate the polic}» unless he knew or 
ought to have known the truth. Further, the assured will be judged by 
the manner in which he answers a question, and it may be that he will be 
held to have as.serted that he has the knowledge which he purports to im- 
part, and secondly that that knowledge is what he is imparting. For in- 
stance, where he answered " No ” to the question " Have you or has any 
person who to your knowledge will drive been convicted of any offence in 
connection with any motor vehicle : if so. state nature of the offence, its 
date and the amount of the fine or if the licence was endorsed or suspended,’’ 
it was held that his answer meant that he knew that no one who would 
drive had been convicted, and not that he meant " No, to the best of my 
knowledge and belief ” (c). 

“By a representation of fact false in some material particular.” — This 
phrase must be read in conjunction with the definition of material in sub- 
section (5). With that definition this phrase has two meanings. 

1. The meaning in which it has received judicial interyjrctation on a 
number of occasions before the Road Traffic Act of 1934 came into opera- 
tion (</). In this sense the word " material " refers to some material f^sity 
in the statement : some substantial falsity (not an irrelevant inaccuracy 
which might make the statement technically false) making the statement one 
which creates a wrong impression (r). 

It should be noted that, under the terms and conditions of a policy out- 
lined above (/), a statement which is merely technically and not substantially 
false might Wtiate the policy. Such falsity is, of course, quite inadequate 
for the purposes of this subsection since it is fal.se in a material particular 
neither in the sense just explained nor in that about to be stated, and, on 
the other hand, is not a statement which entitles the insurers to avoid the 
policy on grounds ap>art from any provision in the policy (g). 

2. By reason of the proxasions of subsection (5) (h) of this section, it is 
not sufficient for insurers to show, in an action under this subsection, that 
the statement w’as false in some material particular in the sense defined 
above — namely, as giving a wrong impression. They must go further and 
show that the particular was material in the sense of l>eing of .such a nature 
as to influence a prudent insurer in accepting the risk, etc. In other words, 
the particular must not only be substantial but also relevant to the risk, 

(r) See Yorke v. Yorkshire Insurance Co , [1918] i K B. 662, and the case* cited by 
IfcCARDie, J., at p. 670. 

(ir) See Manne Insurance Act, 1906 (0 Edw. 7. c. 41). t. 20 ; 19 Halsbury's Statutes 
851, 

(r) R. V. Cooper (1877). 2 Q. B. D. jto. 

(a) Hettlemell v. Refuge Assurance Co . [1908} 1 K, B. 345. 

(8) " The state o( a man's mind is as much a matter oilact as the state of his diges- 
tion," per Bowxn, L J., in EdgingUm v. FiUmaurue (1885). 29 Ch. D. 439, at p. 483. 

(f) ZunchOenerai Actidem and l.tabthsy tnsurasut Co v Eirnigiton. ( 1940] S C.406. 
followed in MertkemU and Manujaclurtrs Iniurance Co , Ltd v. Hunt and 1 home, 11941] 
1 K. B. 293 ; [19411 ■ All K. K. 123. 

{d) See. e.g., Ghukstaen v. Baenes, [1900] A. C. 240 ; Peek v. Gserney (1873). L. R. 6, 
H L 377 ; Aaron's Rufs v. Twiss. [1896] A. C. 273. 

(e) R. V. Xylsanl (Lord), {1933J 1 K. B. 442. 

If) Ante, p. 303, and see furthw, post, chapters VII and VIII. 

(;;) C/. the provistuns of s. to {4) of the Uanne Insurance Act, 1906 (9 Halsbury's 
Statutes 858) : " A statement is true if the difference between what is r e pr e sented and 
what is actually correct would not be considered material by a prudent insttrer." 

(*) Poet.p. 314. 
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and the false impression must concern a matter material to the risk (k). But, 
as has been shown, it is sufficient if it is material to any risk insured by the 
jxjlicy, and a false statement of fact quite irrelevant to the third party risk 
wUl suffice, if it is material to any risk covered by the piolicy. 

6. Examples of facts considered material within the meaning of 
section 10 (3). 

(1) In Locker and Woolf, Ltd. v. Western Australian Insurance Co., 
Ltd. {/), it was held that in a proposal for fire insurance, a previous 
refusal of motor insurance on the ground of non-disclosure and mis- 
representation of material facts in the proposal therefor by one of the 
partners (who made lx)th the motor and the fire proposals) was a 
material fact which should be disclosed not only in answer to the ques- 
tion " Has this or any other insurance of yours been declined by any 
other company ? " but also under the general duty to disclose. The 
judgments of the Court of Appeal indicated that the character and 
record for honesty of a proposer are material facts. 

(2) In Norman v. Gresham Fire and Accident Insurance Society, 
Ltd. (m). the cancellation of policies by other insurers for non-payment of 
premium was held to be. a material matter which must be disclosed. 
Indeed, since the Motor Insurers' Bureau agreements, the financial 
condition of the assured would apj)car to be a matter of the greatest 
moment to insurers («). 

(3) In Clcland v. London General Insurance Co. (o), it was held that 
the question in a projxtsal form " Have you or your driver ever been 
convicted or had a motor license indorsed ? ” required the disclosme of 
convictions for offences having nothing to do with motoring. Semble, 
such convictions if the iifTences involved dishonesty are material and 
must be disclosed apart from any question in the projxjsal form. (Sec (i) 
above.) 

(4) In Taylor V. Eofile Star, etc.,lnsuranceCo. (p), evidence was adduced 
that the assured had tx-en convicted of certain drinking offences and that 
he had also b<*en convicted ujjoii charges of permitting a car to be used 
without a jwlicy of insurance and of driving a car with no road fund 
licence in force. These convictions had not Ijeen disclosed. The 
arbitrator found as a fact that the assured was under a general duty to 
disclose the convictions and that they were material. 

(5) In Merchants and Manufacturers’ Insurance Co., Ltd. v. Davies (y), 
certain convictions for motoring offences were not disclosed. The 
assured in an action for a declaration commenced by insurers under 
section lo (3) applied for di.scovcry of documents in the plaintiff com- 
pany’s ix>s.session to show that insurance had been granted to persons 
who had been convicted of similar motoring offences without an in- 
crease in premium. The Court of Apjjeal refused the application, on 
the grounds that whether or no such insurance had been granted in the 
j>ast by the plaintiff there was all the difference in the world between a 
case where an underwriter accepts a risk after receiving full information 
as to previous convictions and may well be willing to issue the 
policy to a person who makes a frank disclosure, and the case where 

(A) See further, pod, chapter VII. 

(0 [>93f>] I K. H. 408. 

(HI) [1936] 2 K. B. J53 : [iMf'] < All F.. R. 151 

(h) 5>ee also, on this point, ComhiU Insurance CorporaJion v. .-tssenheim (i937)> 5® 
Li. L. R. 37. 

(0) (1935). 5* LI L. R. 156. (p) (1949). 67 LI. L. R. 136. 

(f) [*938] I K. B. 196 ; [1937I 2 AH E. R. 767. 
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no disclosure is made. Slesser, L.J.'s, comments on the “ moral 
hazard *’ in this case are illuminating. 

(6) In Merchants and Manufacturers Insurattce Co., Ltd. v. Hunt and 
Thorne (r) the assured warranted in the projXKal form that the car 
would not be driven by any person who to his knowledge had been con- 
victed of a motor car offence or by anyone under 21 years of age or with 
less than si.x months car driving experience. To his knowledge his son, 
aged I7i, whom he had taught to drive 4J months ago, would often 
drive the car. The son had 2 convictions for motoring offences, of which 
the father was unaware. It was held that there were two misrepresen- 
tations of material facts, as to the age and as to the convictions of his 
son. 

I7) In Guardian .Assurance Co . Lid. v. Sutherland (s), the untrue 
statement that the proposer was the mvner of the car to be insured was 
held to be a material misrepre.scntation. 

(8) In .{ustin v, Zurich General .Accident and Liability Insurance 
Co.. Ltd. (/), the material misrepresentation alleged was that questions 
concerning defective vision and physical infirmity had not Iwen cor- 
rectly answered. But the allegations were not proved. 

(q 1 In Broad v. W’aland ml, the age of the a>^iired wa.^ stated in the 
proposal to be 21 years, and it was also stated that iinmediatelv Ixfore 
the date of the projKisaJ he had held a British driving licence for si.v 
months In fact, the assured was iqi. and he had onlv driven irregu- 
larly under a provisional licence for five months The undenvriter 
plaintiff proved clearly that he would not have i.ssiu-d cover to the 
assured if his true age had b<'en stated The mis-statement as to the 
driving exjH*rience was held immaterial, but the niis-statenient of the 
age gave a right to the plaintiff to avoid the {xilicy. 

7. Examples of facts considered not material within the meaning 
of section 10 (3). 

(l) In Zurich General .Accident aiul Liability Insuraiue Co . Ltd v 
Morrison ':■) the assured stated that Iv had driven motor lars for three 
years, and that he had drivm cars regularly and (ontmuousK- in the 
United Kingdom for the twelve month.s pnor to the jirojxKil Neither 
answer w'as strictly true, in that he first diove a ear two and a half 
years before the projvisal rlate but ha<l driwn it and other cars only 
within an extensive works area, and h.ad driven ngularlv for eleven 
months on the roads under a provisional lirriice prior to the juojiosal 
Xon-disclosure of a material fact was itlliged m that he had failed to 
pass a driving test and that he Iv-ld onlv a provisional licence to drive. 
Neither an.swrr was held to lx- a material misrepresentation, nor was 
there non-disclosure of a material fact The plaintiffs would clearly 
not, on the evidence, have required a higher premium, nor would they 
have required a further limitation of habilitv if they had known the 
true facts. The decision on this jxiinf was followed in Broad v IV aland 
(supra). 

{2) In Mackay v London General Insurance Co (tr) the assured 
stated in the proposal form that no other insurer had required from him 

<,r} .■i<>4i; I K H 195. 'lOti. 1 Alt I-. H flj 
1 ) [f’ri’h I All K R zfft 

*^>44; I All I-. R J43; affnmed. .'i945j K B. 150, 1 -Ml R 316, 

(19411, 7J LJ I- R. lOj 
h) ii 94 ii] i K. B. $j . 10411 » All E. R 519. 

!»} l‘ 93 S}, 5 * U UK 101. 
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an increased premium or special condition, and that he had not been 
convicted before. In fact, when aged 18, three years before, he had 
insured a motor cycle with an excess of £2 los., and had been fined ten 
shillings in a magistrates’ court for having inefficient brakes. Both 
answers were held to be quite immaterial (x). 

" Or, if he has avoided the policy on that ground, that he was entitled so to do 
apart from any provision contained in it." — “ If he has avoided the policy,” 
means if he has repudiated or cancelled it (a). 

" That ground ” is the ground previously specified and discussed above 
— namely, the ground that the policy was obtained by non-disclosure or false 
representation. 

The meaning of ” apart from any provision ” has already been explained. 

'■ Provided that ... not .. . entitled to the benefit of this subsection ." — 
The iienefit of this subsection is the right to evade the obligation imposed 
by subsection (i) to pa}' the amount of the judgment obtained by the third 
party against the assured in rcsj)ert of personal injuries or death. 

” .ds respects any judgment obtained in proceedings commenced before 
the comnieucement of that action." — It must be carefully noted that the pro- 
viso do»-s not apply where the insurers commence their action for a declara- 
tion against their assured before the third party commences his against that 
fXTSon. In actions arising out of accidents occurring after Jul\' i, 1946, the 
Motor Insurers' Bureau agreements will operate, and the third party will 
have no need uf the benefit granted by this proviso. 

” I'nlcss before or xeithin scr en days after the commencement of that action." 
— The action referred to is, of course, tiic action commenced by the insurer 
against his assured for a declaration that he is or was entitled to avoid the 
policy. 

" Ife has given notice." — There is no doubt here, as there is in regard to 
notice under subsection {2) (a) as to whether the notice must be actual or 
constructive, anrl if actual, whether it must be expressly given by the person 
against whom advantage of it is sougfit to be taken {b). 

On the other hand, contrary to the case of notice under subsection (2) (a) 
there was considerable doubt whether the notice must l>e in writing. It has 
br-en settled now that the fact that the notice must be express and must 
six-cify certain matters shows that written notice is intendecl (cj. 

" Specifying the non-disclosure or fUse representation on vrliich he proposes 
to rely."- It is not thought that the insurers need do more than indicate 
clearli' in a summar\’ form the facts ujwi which thev pru^iose to base their 
case. The notice must sfxcify all the grounds on which the insurers intend 
lo rely at the trial id). 

" Any person to whom notice of such an action is so given shall be entitled, 
if he thinks fit, to be made a party thereto." — The person to whom notice is 
given is. and can only be, the plaintiff in the running-down proceedings 
against the assured, or the person entitled to the benefit of the judgment. 

It should Ixr carefully observed, however, that the effect of so sjxicifying 
that plaintiff is to make it clear that he has no right to be made a party to 


(at) Tills w.'is not an action liroiiKht (or a dccl.aration, but an attempt by tlie assured 
to obtain iiulcmiiity under Iiis policy, but as he had warranted the truth of his statements 
in the projHisal form, the insurers were held not liable to him. See also Revetl v. London 
General Insurance Co. (193 )). 50 LI. 1.. R. 1 14 ; Vawsom. Ltd. v. Bonnin, [1922] 2 A. C. 
413, and Farra v, Helhenngton (1931), 47 T. L. K. 465. 

(a) , 4 nle. p, 2»o. (t) t/. ante, p. 297. (c) See note {d), infra, 

(d) Contingency Insurance Co. v, Lyons (1940), (>5 LI. L. R. 53 ; Zurich General 
Accident and Liability Insurance C o.. Ltd. v. Alorrtson, 1 1942] 2 K. B. 53 fi942l 1 All 
K. R. 529. 
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the insurers’ action unless he has had the notice specified. It follows that 
insurers cannot come \rithin the proviso unless they prove not only that 
some notice was given, but that such, notice was sufficient to satisfy the 
requirements of the subsection in regard to specifying the non-disclosure 
or false representation. It seems clear, moreover, that the onus of proof is 
upon the insurer to show that he comes within the exception. 

This part of the proviso seems considerably to enlarge any power which 
the Court would have under Rule ii of Order 16 (e). 

It is not clear what is meant by *' be made a jwirty thereto.” There are 
two different wa)re in which the third party might become a party to the 
action between insurers and assured : 

1. He might be joined as defendant with the assured. 

2. He might be joined as defendant with the assured and be per- 
mitted to counterclaim against the insurers in resjject of his rights under 
subsection (1) of this section. He could only counterclaim, of courje, 
if he had already obtained judgment against the assured, and it is 
doubtful whether he could do so then, since it might be said that the 
cause of action did not arise until the insurers failed to obtain the 
declaration against the assured. 

It is submitted, however, that upon the true construction of subsection (3) 
it merely provides means wliereby insurers can escape their liability under 
subsection (i), which, as has bc(.‘n sliown, arises immediately upon judgment 
being obtained against their assured. 

The procedure to be adopted by a third party desiring to be joined 
in the proceedings between insurer and assured would presumably lie by 
application under Order 16. Rule 11 {/). 

Wlierc the third party had not already obtained his judgment against 
tlie assured in the running-down proceetlings and couhl not, therefore, 
counterclaim against the insurers, it is difficult, in the atisence of spetnfic 
provision, to see what advantages he would obtain by being made a party 
to the proceedings, save that of .seeing that his future rights against the 
in-surers are preserv'ed {§]. 

" Be made a party thereto " — These words were considered in Merchants 
and Manfacturers Insurance Co.. Ltd. v. Hunt and I home (g). There was an 
obvious danger, said Scc.)rr. L.J.. of the injured third party being deprived 
of the pecuniary safeguard which was the subject of subsection lo |i), 
through the {xwsibility of the policy btdng avoided in proceedings under the 
first part of subsection (3) without his knowledge and even by collusion 
between the insurer and the msured. The proviso creates two conditions 
precedent to the insurer's right to get his declaration. The third party gets 
full notice of the ground of the insurer's claim and is given an iinqu^ified 
right to become a party in the insurer's action. He may therefore be treated 
for all purposes as a defendant in that action, and if he apfiears as such, he 
is entitled to have the insurer's case proved against him b>’ proper evidence. 
In this case the evidence of material misrepresentation adduced by the 
insurers was good against the assured, but was not evidence against the 
third party, as it consisted of admissions made by the driver of the car. A 
di'claration was then-fore refu.sed as against the third party, and in the 
Court's discretion, was refuscxl against the assured also. Costs of both 
assured and third party were awarded against the insurers. 

let K.HC. Sec iwHm this rule in current Annoal I’nictice. And see Ilatetgk v. 
Gmetun. ['iJMi', i Qj. 73 , Hood Bam v. Frampton, Knight and Clayton, [1924] W. N. 
*87 ; but nee i/ontgomery v. Fey. Morgan Co„ [1893] J Q. B. 311 . 

ij) to which, see note (#), rmpra 

!/) » K B. 195 ; [<940 < E R- 
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8. Section 10 (4). 

" If the amount which an insurer becomes liable under this section to 
" P^y respect of a liability of a person insured by a policy exceeds the amount 
" for which ho would, apart from the provisions of this, section, be liable 
" under the policy in respect of that liability, he shall be entitled to recover 
" the excess from that person." 

It is submitted that this subsection was intended to apply to clauses in 
a policy where — 

1 . The assured agrees to bear the first £x of any claim ; or 

2. The insurers have limited their liability in respect of third party 
claims under the policy to a certain sum. 

Stipulations of the first kind arc not uncommon in motor insurance 
policies {h). As to the second method of limiting the insurers’ liability, 
whilst the giver of a security under section 37 of the principal Act is clearly 
entitled to limit his liability to £5,000 or £25, (xk), as the case may be (t), it is 
doubtful whether a policy under which the insurers purported to limit their 
liability to a certain figure would be valid or effective under section 36 of 
the principal Ac t so far as claims required to be covered by that section are 
concerned. Tliis question has idreadj' been discussed (k). and it has been 
submitted that a policy containing any such limitation would not be such 
a policy as section 3b requires (/). It has also been pointed out that clauses 
of the first kind mentioned above are in substance only another method 
whereby insurers restrict their liability under the jxilicy and, therefore, 
either Ixrth are or neither is permissible under section 36 (/). However 
this may be. it is difficult to see to what else this sub.section could be intended 
to apply. If it is intended to show that insurers who have been compelled 
to jjay to a third party the amount of a judgment obtained by him against 
the assured can recover such sum from the assured in circumstances wliere 
he had — as by breach of a condition in the policy — disentitled himself to 
any indemnity under the policy, it does not seem to have words apt to effect 
this intention, since the words are applicable only to cases where the insurer 
would have been obliged under the policy to pay Uie assured sometliing, 
whereas in cases where the insurers are entitled to avoid the policy on any 
ground no sum at all is payable by them to the assured. Moreover, the 
more explicit language of the provisos to section 38 (w) of the principal Act 
and the proviso to section 12 (n) of this Act indicate that this was not the 
intention of this subsection (o). Since the Act came into operation in 
January, 1935, this point has not been argued, and there is no authority to 
suggest that the less includes the greater, and that this subsection does give 
insurers the right to recover any sum which they have been compelled to pay 
by virtue of this section which they would not otherwise have been obliged to 
pay to anybody, whether such sum be the excess over a smaller sum or not. 

It is confidently submitted that the suggested meaning of this section is 
the correct one. As to recovery from the assured of sums paid to third 
parties by insurers by virtue only of section 38, Road Traffic Act, 1930, and 
of sections ro and 12 of the Road Traffic Act. 1934, and of the Motor 
Insurers’ Bureau Agreements, see chapters VI and IX, post. 


(A) See further os to such, poi/, chapter IX. (1) See chapter IV, ax/e, p. 222. 

(A) Ante, p. 195. 

(/) See further, a«/e. p. 195. Often •uch clauses merely require the assured to 
repay a certain sum, when they are of course valid under s. 36. 

{m) Ante, 2it). (") Per/, p. 328. 

(o) See further as to comparisdn between this aub^tion and those provisos, 
post, p. 328. 
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9. Secdon 10 (5). 

*' In this section the expression * material ' means of such a nature as 
" to influence the judgment of a prurfpnt insurer in determining whether 
" he will take the risk, and, if so, at what premium and on what contlitions, 
“ and the expression ‘ liability covered by the terms of the policy ' means 
“ a liabiUty which is covered by the policy or which would be so covered 
“ but for the fact that the insurer is entitled to av'oid or cancel, or has 
" avoided or cancelled, the policy." 

The meaning and cfifect of this subsection have already been explained (/>) 
in dealing with the various parts of the preceding subsections of this section 
to which it relates {q). 

10. Secdon 10 (6). 

" In this Part of this .Act references to a certificate of insurance in 
" any provision relating to the surrender, or the Ios.s or destruction, of a 
" certificate of insurance shall, in relation to jxjlicies under which more than 
“ one certificate is i.ssued. In- con.striietl as references to all the certificates, 
■■ and shall, where any copy has liccn issued of any certificate, be construed 
'■ as including a reference to that copy." 

" Policies under ichich more ifuin one certificate is issued ." — There are 
policies not relating to any spccifictl vehicle or vehicles (r). or policies which 
do relate to the use of a specified vehicle, but alv) cover the driving of 
another vehicle by the as.surcd in respect of which an additional certificate 
may be issued (s). 

" Where any cofiy has been issued of any certificate ." — Where a policy not 
relating to any specified vehicle or vehicles is issued ami is intended to covxr 
the use of more than ten vehicles at one time, the insurers may, providctl 
thcj‘ obtain the consent of the Minister of Transport so to do, issue duplicate 
copies of a certificate, authenticated by the Minister (/;. 

The implications and effect of this subsection ujwn the various provisions 
of the preceding subsections should l>e noted, 

1 1 . Section 1 1 . 

Bankruptcy, etc., of insured persons not to affect certain claims by 
third parties. 

" Where a certificate of insurance h.as licen delivered under sub- 
" section {5) of section thirty-six of the pnncip.il .Art to the person by whom 
" a policy has been effected, the happening in rehiuon to any person insured 
" by tile policy of any such event as is mentioned in sulisection (i), or sub- 
" section (j), of section one of the Murd I’artics (Rights against Insurers) 
" Act. 1930, shall, notwithstanding anything in th it .Act, nut atfect .my such 
'■ liability of that person a.s i.s required to be lovernl by a policy under 
" paragraph (6) of subsection (1) of section thirty-six of the principal .Act. 
" but nothing in this section shall afle«:t any rights against the insurer 
'* confcricd by that .Acton the person to whom the liability was mcurresl." 

" Where ... the happening . . . of any such eirnt . . . shall ... not 
affect any such liability. . . — Twelve years after this section came into 

operation, its meaning, and its intended meaning, i.s still wrapped in 
obscurity. 

Upon the face of it, it appears to proride that, in spite of the bankruptcy 
or liquidation, etc., of an insured person, his liability to a third parly in 


(/>) Ant*, p. 307. {q) I t kubsectioni (1). (i), and (3). 

(r^ See ReguUtiofi 3 (1) (a) of th* Uotor A'ebiclc* (Tturd Rartic*' RJslu) Kegulationt, 
1941 (S. R. dt O. No. ffiij of 194 1), anU, p. 315. 

(4) Sec Regulation 7. Uni., anU. p. 313. 

(0 See Regulation 3 (jj {(>), ibti.. ante, p *13. 
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respect of the death of or bodily injury to any person arising out of the use 
of a vehicle on the road shall be preserved in situ, notwithstanding anything 
in the Third Parties Act (m) to tlie contrary. It can therefore only be con- 
cluded that this section was inserted in the Act ex majore cautela in order 
to allay the fears or doubts of certain persons that the effect of the Third 
Parties Act was the same as that of section 7 of the Workmen’s Compensa- 
tion Act, 1925 {v) — namely, that upon the bankruptcy (etc.) of an insured 
person his liability to a third party was transferred (though not extinguished) 
from him to his insurers. The following dictum may, it is submitted, be 
applied here in explanation of the true meaning and effect of this subsection : 

In construing an Act of Parliament, when we find provisions put in by 
way of precaution not absolutely required, it is by no means necessary to 
infer that. Ixjcausc those provisions arc put in, therefore everything not 
included in the exception is to lie included in the general provision which 
we find in the .Act of Parliament, and which by itself would not include the 
thing excepted " (ir)- 

*' BtU nothing in this section shall affect any rights against the insurer 
conferred by that Act on the person to whom the liability was incurred." — Upion 
whatever construction the preceding part of the section is taken, this proviso 
seems equally unnccessaiy. It is submitted, therefore, that this is clearly 
an example of the kind of proviso mcntionefl in the liictum quoted above (x), 
inserted only from cxccssiv'e caution and to dispel any doubts that there 
might lie in pcr.v)ns who doubted both the effect of the Third Parties Act, 
1930 ( v). and the effect of this section. 

Concurrence of operation of the Third Parties Act, 1930. and section 10 of 
the Road Traffic Act. 1934. — .Although, as has licen submitted, the sole effect 
of section ii of the Koa<l Traffic Act, 1934 («), is to dispel certain unfounded 
doubts as to the efiect of the Third Parties .Act, there is one effect of that 
.Act to which it does not n fcr. 

Under the Third Parties Act (6). uf»n the bankruptcy (etc.) of an insured 
person his rights against his insurers are automatically and at once trans- 
ferred to and Ix’coiue vested in the third party to whom he has incurred a 
liability covered by tlie terms of his policy (c). In cases where a person 
insureii under a luoioi jioliiy has incurred liability of the kind required to 
be covcrcti by section 3b of the Koad Traffic .Act, 1930 [d), becomes bank- 
rupt, bis rights under his pdiev are thereby iransfened to and vesttxl in 
such third party. If such third party obtains judgment against the assured 
and then priK'ceds to enforce payment of the sum thereby awardeti against the 
insurers under sc'ction tool the Koad Traffic .Act, 1934 (c). what ishisjxisition ? 

In the first place he has the rights given him by tlie Third Patties .Act — 
namely, such rights ;is the assured had, subject to such defences as would 
have been a\ailablc to the insurers in an action against them by' the 
assured (f). In the second place he lias the right to immediate payment of 
the judgment debt conferred on him by subsection (i) of section 10 of this 
.Act. The third jiarty would no doubt ignore his rights under the Third 


(u) Hal-sbuiy's Statutes li ; om/<. cliapU-r HI. 

(e) II Halsbiirv's Statutes SI.?- 

(tr) /Vr IajoI HftRSttiui.L in hVif Derby {'men v, .ytetropolitan Life Assurance 
Sortfly, ! iSoy!. A C. (147 Sec also Fryer v. Myrianet (1S7OI. 3 Ch, D. 675. per Jessell, 
M.K.. at p bS'J ; Smyth v. H., A. C. jSi . McLaiishlin v. IVrstgarlh {igoO), 75 

L. J. 1*. C, tty, 

(e) Of Lord Herschkll. supra, note («’). 

ly) Sec chapte r III. ante. p. uo. (fl) ^7 Halsbuiy’s Statutes 534. 

(ti) S. I, sub-s. (I), ante. p. i jo, (c) Or of any other kind. 

(rf) 23 Halsbury'a Statutes (>07 ; ante, chapter I\', p. 188. 

{#) 27 HaUbury’e Statutes 534. (J) See further, ante, chapter HI, p. 133. 
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Parties Act, and in any action against the insurers rely solely upon section 10 
of this Act. In such case, the insurers cannot say : " It is true you have 
rights under section 10, but since the assped's rights against us have been 
transferred to and vest^ in you by the Third Parties Act, 1930 (g), you are 
in the same position as the assured against whom we should have a complete 
defence and a counterclaim, and we propose to avail ourselves of this counter- 
claim against you " ? Any such contention would be based upon the 
assumption that the Third Parties Act (g) operates to transfer to the third 
party not only the rights of the assured, but also his liabilities. This 
assumption is, that the third party is under the Third Parties Act put in 
the same position as the assured's trustee in bankruptcy (or liquidator, etc.) 
was before that Act was passed (i). It is confidently submitted that that 
is not so, and that the words in that Act, “ tlie assured's rights shall . . . 
be transferred to and vest in the third party " {k). mean only what they say, 
and do not operate to transfer the assured's liabilities. In other words, the 
assignment effected by the Third Parties Act is an assignment not of the 
policj’ but of the right to pa57nenf under the policy (/), and the assured’s 
liabilities are transferred to the third party only in so far as they refer to 
passive obligations and in the sense that they may be set up by the insurers 
m defence to the claim for pajTnent. If this be the correct (wsition, the in- 
surers could in no circumstances counterclaim against a third party asserting 
rights imder the Third Parties Act (w), in respect of any liability of the assured 
to them. Still less could they rely upon or enforce any such liability in 
cases where the third party proceeded under section 10 of this Act, ignoring 
and not in any sense relying upon his rights under the Third Parties Act. 

In any ca.se. as has bwn repeatedly stated, injured third partiis; no longer 
require to avail themselves of the Third Parties .Act, 1930, and of section 10 
of the Road Traflic Act, 1934. in cases of " Road Traffic .\ct liability ” 
arising out of accidents occurring after July i, 1946 (mm). 

12. Section 12. 

Avoiitance of restrictions on scope of policies covering third-party 
risks. 

" Where a certificate of insurance has lieen delivered under sub- 
" section (5) of section thirty-six of the princip.il .\ct to the person by whom 
■' a policy has l>ecn effected, so much of th-* policy .i.s purijorts to restrict 
" the insurance of the persons in.sured theieby by reference to any of the 
" following matters : — 

" (a) the age or physical or mental condition of (icrsons driving the 
" vehicle ; or 

" (b) the condition of the vehicle ; or 
“ (c) the number of persons that the vehicle carries ; or 
" (d) the weight or physical characteristics of the goods that the vehicle 
" carries ; or 

" (e) the times at which or the areas witlun which the vehicle is used ; or 
" (f) the liorse power or value of the vehicle ; or 
" (g) the carry'ing on the vehicle of any particular apparatus ; or 
*' (h) the carrying on the vehicle of any particular means of identification 
“ otbCT Uian any means of identification required to be carried 
" by or andcr the Roads Act, 1920 (10 & 1 1 Geo. 5, c. 72) ; 

(el S. i (1) (ajHabbury's Statutes 12) tao. 

(i) See its Htmirngton MoU» Co.. Ex part* Chuphn, f 1928] Ch. 103 
(*) Third Ruties Act, 1930. *. i, cub-* (1), ante. p. 1 20. 

Uf As to the distinction between these assign men ts, we p 94 . 

(m) 23 Ilalsbury's Statutes 607 ; auU, chapter lit. pp. 120 >( isf. 

(mm) By reason ol the 11.I.B. agreements, see poti. copter VI. 
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" shall, as respects such liabilities as are required to be covered by a policy 
" under paragraph (b) of subsection (1) of section thirty-six of the principal 
" Act, be of no effect : 

" Provided that nothing in this section shall require an insurer to pay 
" any sum in respect of the liabUity of any person otherwise than in or toward 
" the discharge of that liability, and any sum paid by an insurer in or towards 
'* the discharge of any liability of any person which is covered by the policy 
'* by virtue only of this section shall be recoverable by the insurer from that 
“ person,” 

Once again it must be rcp)eated that this section need no longer be relied 
upon by injured third parties who bring a claim in respect of " Road Traffic 
Act liability ” arising from an accident which takes place after July i, 1946, 
in view of the overwhelming benefits afforded to them by the Motor Insurers’ 
Bureau agreements. Whereas conditions of the nature defined by this 
section may still l)e contained in any insurance policy, and are still effective 
against the assured. 

" So much of the policy as purports to restrict the insurance of the persons 
insured thereby by reference to any of the following matters.’’ — At the outset 
it is necessarj’ to note the great importance of the phrase " purports to 
restrict.” It is submitted that the express terms of the policy (including 
the proposal form), as well as implied («), are aimed at, but that the right 
of insurers to avoid the policy on the ground of misrepresentation, non- 
disclosure, or fraud is not touched by this section (0). It must be 
remembered that this section is clearly one which must be construed 
strictly (/>). It cannot be given any wider meaning than its words necessarily 
bear. It must be emphasised, therefore, that although a term in a policy 
which, for example, expressly entitled the insurers to refuse payment if 
the assured has failed to disclose the truth in regard to his age is made of no 
effect by this section, it dot's not follow that the insurers could not avoid 
th«‘ fxjlicy if the as.s»ired fails to coni|)ly with that term, on the ground that 
the policy was obtained by a false statement or a non-disclosure concerning 
a material fact (</). 

The parts of a jiolicy which could restrict the insurance by reference to 
any of the matters specified are as follows : 

1. Any clause in the policy specifying or limiting the risk insured (r) ; 

2. Any stipulation in the fwlicy, the breach of which entitles the 
insurers to evade payment under the policy (s) ; 


(n) /I.g. the implied term that the vehicle sliall be in a roadworthy condiboo. 
See DarrtU v. London Gtnttat Insurance Co. (10J4). 50 LI. L. K. 88. 

(o) I.e. s. 12 docs not cut down the rights left to insurers by 9ub-s. (3) of s. 10. 
Clearly it conld not touch non-disclosure or false (but not fraudulent) representa- 
tions unless the rules as to these are based upon an implied term of the contract. As 
to whether this is so. see post, chapter VII. In any case fraud would not beeJiected, since 
this is something altogether dehors the contract. See e.g.. Monro v. Bognor Vri>an 
District Council, [1915J 3 K- B. 167 ; cf. U'oodaJl v. Deari Assurance Co., [1919] r K B. 
593 

ip) Since it so extensively cuts away common nghts. See Vandepitu v. Dreftrred 
Accident Insurance Corporation of Nero York, fi93.d A. C. 70. at p. 80. 

(o) Merchants and Manufacturers Insurance Co., Ltd v. Hunt and Thome, fi94t>I 
4 AU K. R. 205; affirmed. [1941] 1 K. B. 295; t«940 » AU E. R. 123; Broad v. 
Waland (1942), 73 LI. L. R. 263 

(f) See, e g.. Provincial Insurance Co. v. Morgan. [1933] A. C. 240 ; Farr v. Motor 
Traders' Mutual Insurance Society, [1920] 3 K. B. 669. 

(f) See, e.g., Golding v. London and Edinburgh Insurance Co. (1932), 43 LI- L. R. 
487 : Woodall V. Peart Assurance Co., [i9>9] » K. B. ,<i93- And see Stebbing v. Liverpool 
and London and Globe Insurance Co., Lid., [1917] * K- B- 433. see ante, p. 281, as to 
evading. 
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3. A stipulation, the breach of which entitles the insurers to avoid 
the policy (f). 

The distinction between a clause which merely limits or describes the 
risk and one which amounts to a condition or warranty has already been 
mentioned and will be further described in a subsequent chapter {It). 

The relevant words in the section may therefore be paraphrased as " so 
much oj the policy as purports to restrict the right of the persons insured thereby 
to claim an indemnity in respect of such liabilities as are required to be covered 
by section 36 (1) (b) 0/ the principal Act shall be of no effect, save in so far as 
the duty of good faith is concerned “ (it). 

That tliis is the meaning and effect of this section is. it is submitted, 
made clearer by reference to the pri>visions of section lo (:■). Under that 
section insurers can only evade payment of a judgment in rcs}>ect of a 
liability covered by the terms of the policy (m) by showing that the policy 
is void (or voidable) on the ground of non disclosure or false re})resentation 
and apart from any provision in the policy (a). They cannot evade sul>- 
section (i) of section lo by showing tliat they would Ik* entitled to cancel 
or avoid {^;) the policy or evade jMynient thereunder on the ground of some 
breach of stipulation, if the liability is one in resjx-ct of which there is other- 
wise an indemnity enforceable by the assured (r). 

" By reference. " — It is apprehcndwl that this phrase spreads the net as 
wide as possible : anv clause in a policy, whatever its nature and effect 
may be, which directly or indirectly restricts the right to an indemnity by 
requiring the truth of a statement or stipulating that something shall or 
sh^l not be done in regard to any of the various matters which are sub- 
sequently specified, is aimed at and hit by the section. 

Before proceeding to examine the particular provisions of this section, 
the reader must be reminded (as has already been shortly explained) (d) 
that the piroposal form in a motor insurance contract is generally incor^Kiraled 
with and forms part of the p>ilicy (c), and that .my in.iccur.ite statement 
in the propxisal form may Ix' a brtacfi of contract entitling tfic insurers to 
avoid tW pxilicy or to evade liability thereunder (/). 

Treatment . — Each paragraph of this section will be explained in the 
following manner ; after any general observations that may be necessary 
have been made, examples will fjc given by way of illustration of the meaning 
and effect of each paragraph. These will lx* of two. and in some cases three, 
classes. Class A will show what, it is submitted, the paragraph docs affect ; 
Class B what it does not ; and Class C, wliere it apipcars, contains doubtful 
instances. 


(h Sec. e g . f)da.'n>wr. Ltd v HoHutn. (i^rj) j A C 413 See potl. chapter IX. 
and ante, p z8i. as to avtnUing policy 
{«) Chapter VIIl, poti 

(a) /.e. the accoon dor* oot cut down the right* left by a to (3) It muat be 
admitted that the relercoce lu the title to the Mxtion (anTr, p 3i(>) to " ncopie "of piottcies 
auggeat* that limitationa of ruk only ate aimed at 

(i ) Aj to the meaning of " covered by the tenna of the poltcf," *ee atru, p. 1H3. 

Ante, p iSy. 

(a) A* to the pf-c.ae grounda upon which the inaurera can rely, tee ante, p. 304. 

(ij " Avoid " in its proper aenac . i.c. to make or declare void. 

(fj Thus the interpretation above given lo * 12 it complementar)* to that given 
to a. to (1), ante, p. 283. 

(a) Ante, p. 281. 
p] See fot/, chapter VII. 

(/) See farther a* to this, post, chapter VIl. 



Section 12 319 

(a) ** The age or physical or mental condition of persons driving 
the vehicle/' 

(A) This, it is submitted, -kits the following : 

(1) Inaccurate but immaterial {g) answers in the proposal form to 
any question concerning the age (h) or physical defects or infirmities 
of the assured or of anyone who to his knowledge is likely to drive the 
vehicle (i). 

(2) Any clause which the policy might contain which stipulated that 
the car should not be on risk or that there should be no right to an in- 
demnity when driven by any person suffering from any physical defect (ft). 

(3) Any clause in the policy which provided that the risk should not 
attach, or that there should lie no right to an indemnity, or that the 
policy should be avoided if the liability was incurred at a time when the 
vehicle was being driven by an intoxicated or a drugged or a mad driver (/). 

(B) The following are not, it is thought, hit by these words : 

(1) A false representation or non-disclosure of a material fact con- 
cerning tlie age or physical or mental condition of the assured or of any 
person who to his knowletige is likely to drive the car (m). 

(j) A clause iu the piAuy to the cfSect tlujt tJw vehicle should not 
1)0 driven by p<Tsons of a particular class, profession, race, or religion (n). 

(3) A clause in the policy that the policy should not cover the 
vehicle when Ixing driven knowingly and dclifx’rately in breach of 
some law relating to driving — e.g. the speed limit in built-up areas 
(allliough in this case the mental attitude of the driver would be the 
detemumng factor (o)}. 

(^) A false; statement, whether in the propcjsal form or not, concern- 
ing the physical condition of the a,ssured (/>) (or of anyone who to his 
knowledge was likely to drive) provided such statement was sub- 
stantially and materially false (y), and an immaterial statement con- 
cerning tlie idenitty of the assunxl (r). 


(X’) but MS' nutv 10, iH/m Sc-c. «■ u , I tu ice, v Hlaekmotr 3 i 

1. 1 1 . K 150, je.Ui liatHti \ /,ui-x>rv oh .1 Oenctal lHsuran<e Co. Ltd (u>nl. 49 

1.1 L a .'ci. 

(/i) Cl Honil V CommcTcml I'nnoi Ai,utaH(f Cq iiojoi, jijH L K 107. whemt was 

hclil that the assureit <. hnlurc to tiiscluw ttiat tus son who w-as a bad nsk was hkclv to 


drive was a nv,itt-ri.il non-disc. Insure entitling insurers to avoid the policy afiart (rum 
any provision therein Sec also .Merchants and .\lannJatftt,fTs Imiummee Co . Ltd v. 
Hunt and J hotne. I04t. i K H t’/J : 'I'H'. • -^11 li H- ijj; Broad v. Waland 1,1942}, 
73 1,1 1. 1< 2i>i 

(l) The physical condition or age of the non-driving assured would doubtless be 
material to a comprehensive policy insuring such assured'^ lile. 

(A) Sec post, chapter V III, as to this tyjie ui clause. 

(/) Cl. Isnhnev. While Cross Insurant*. [1921^ 3 K. B 327 : Jamesv. BntsskCnurml 
Insurance Co., (1927] 2 K. B. 311. 

(m) Since this would entitle insurers to avoid the policy on this ground under sub-s. (3) 

of 8. 10. ante, p 303 ; cl Bond v Commercial I 'nion Assinante Co. (1930). 30 1.1. L. K. 
107 ; .National Farmers L'nion Muluat Insurance Society. Ltd. v I>aHse>n. ; 1941 1 2 K. B. 
A2e ; Merchants and Manujaclurers Insurance Co., Ltd v. Hunt and Thorne, (1941^ 1 
K. B. 295 ; *■- '*.} ■ tiroad v. Waland (1942). 73 Lt. L. R. 263. 

(n) This IS a common clause in some liirc-drive pohcics ; see, e g , Carittm v. Park, 
{1921) 8 LI. L. K. 818 : Horne v. Poland, [1922] 2 K. B. 394 ; Richards v. Port of Man- 
chester' Insurance Co. {1934). 50 bl. L. R. 88; Spraggon v. Dominion Insurance Co. 


(1941), (>9 LI. L. R. I. , „ a 

(0) Sac Haseldine v. Hoshen, [i933] * K- “**■ 

(/>) See note (t>, supra. 

(o) Sw ai*<e, p. 30 <). See chapter VII, ^sl. 

(r) Newcastle Fire Insurance Co. v. Maemorran 6- Co. (1813). 3 Dow. 233. 
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(b) ** The conditldn of the Tehicle.’* 

(A) This sMtHs to kit : 

(1) Any clause providing that tliie vehicle shall be kept in a safe or 
roadworthy (s) condition or that the policy does not cover the vehicle 
when in an unsafe condition (t). 

(2) Inaccurate (but not materially false) answers in tlie proposal 
form to questions concerning the condition in relation to safety or 
soundness of the vehicle (m). 

(B) *' Condition of the vehicle " does not, it is submitted, touch any of the 
following : 

(1) Statements in the proposal form concerning the condition of 
the vehicle which are substantially and materially false (v). 

(2) Non-disclosure of a material fact concerning the condition of 
the vehicle (w). 

(3) Clauses of any kind relating to the age (a), make, type, carrying 
capacity, weight, tj^je of engine or other matters describing and 
identifying the insured vehicle (A). 

(C) It is doubtful whether it touclus : 

Clauses (c) relating to towing or trailing (if), carrying an excessive 
load, or leaving the vehicle in a dangerous position (c). 

(c) “ The number of persons that the vehicle carries.” 

(A) This catches any clause which 

(1) Prohibits Uie carrjmg of more than a specifie<l number ol pas- 
sengers in (or on) the vehicle at any one time (/). 

(2) Any clause which provides that the rii shall not attach at any 
time when the vehicle is carrjing more than a certain number of 
persons (g). 

(3) An inaccurate but immaterial statement in the proposal form 
as to the number of persons which the assured intended to carry at 
any one time (g). 

(B) But does not affect : 

(i) Any clause prohibiting the canying of passengers of a particular 
class — as, for example, passengers earned for hire or reward in the case 
of a private car (A). 

(1) See HarftU v LonJan Ocneral Iniurana to. i K U .'itt . I ruhctl v. 

QueemilanJ Insmramct to , \ ( 159. 53 U I- 1 < 

(<) Jomet and Jamti v. Frm-inciai tninrantf < o I. Id 41. f I, K 71 . CrmtUy 

Road Tramporl and Gentrai Insnianet Co n 1.1 L h 219, Uonney v. Com- 

kiU Jmurauce Co (1931). 40 U t. I< 39 

(«! Cl AUfn V Cniiersat AmomohtU Iniurancf Co (1933;. 4$ 1.1 1 ' It 35 
(r) Since Uteae vitute the policy 

lie) Cl Almndy s / ruiUn v Itlackmoft <192*). 32 LI 1 . K ijo 

(a) SanUT v Poland (1924). 19 IJ 1 . it 29. Patman v Motor L'niom Auuramce 
Society (1923). i.s IJ L. It ZOO. Alien v L’niveriat AuZomoi/tU tmuranfe Co. (1933). 
45 U. L K 55 

(h) See. as to how lax this section aliccta clauses describing and identifying the sub- 
ject-matter, i.e. the vehicle, as opimsed U> the nsh insured, potl. chapter \ II . 

(c) As to clauses ol this tyy c, -ce poit. p. yni. 

(d) It IS ssboutted that il Coiidaru, J.'s. decision on a timilat point is applied (see 

post, p, fio9) it would not apply to towtng or trailing (r) See p si, p bob. 

ij) See. r.g.. Bright V, Ashfotd, [193*] * K B. 133 There does not appear to be any 
other reported case in which this type of clause haa been brought under oaeisideration. 
In the case cited the policy did not cover a motor-cycle when a pillion paeaenger was 
carried thereon. 

(g) See Bright v Aikfoid {fupra) . sec, e g . Bounty v. ComhiU tmurance Co- (i 93 »). 
40 U L K 39 

(A) Cl ante, p 104 ; Wyatl v GmtdhaU tmuramta Co . Ud , 5,19371 1 K. B. 653 ; 
(> 937 ) ( All £. li. 791 . Balaam v Zuruh General Auidmt and Ludnuty Jtuurauu Co., 
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(2) Any clause which refers indirectly or incidentally to the numbw 
of persons which the vehicle carri^ for tlie primary purpose of identify- 

. ing and describing the vehicle insured — thus, for example, if A insures a 
20-seater motor coach and the vehicle is so described in the policy the 
clause would not be ineffective for the purpose of showing that a 
60-seater coach was not the vehicle insured by the policy (i). 

(3) A false representation or a non-disclosure of a material fact 
concerning the number of persons that the vehicle carries {k). 

(C) It is doubtful vhether it affects : 

A clause referring to the means by or position in which passengers 
are carried {/). 

(d) “ The weight or physical characteristics of the goods that the 
vehicle carries." 

(A) This covers : 

(1) Any clause providing that the risk shall not attach, or that 
an indemnity shall not be payable, if the vehicle is carrying goods of a 
particular description or of a particular weight (m). 

(2) Inaccurate but immaterial statements in the proposal form 
referring to the above matters («), save in so far as such statements 
identify the vehicle (0). 

(B) 7 ’he words do not cover ; 

(z) A clause providing that no goods at all of any description shall 
be carried in the vehicle, or providing that, if they are, the risk shall 
not attach (/>), or a clause idcntif>Tng the vehicle (q). 

(2) A false statement or non-disclosure of a material fact concerning 
the weight or physical characteristics of the goods to be carried (r). 

(C) It is doubtful whether they cover : 

(l) A clause providing that no goods above a certain quantity or 
number shall be carried in the vehicle at one time — for example, that a 
milk lorry shall not cariy' more than the number of chums which it is 
constructed to hold (r). 


[19^5) K. B. .’Oi ; [unii I All K. K. 4^7; McCarthy v. Bntnh Oak Imwranct Co., 
[19381 3 All li. K. I ; lizatJ v. Umicen^al InmrarKe Co.. Lt 4 .. [1937} A. C. 773 ; [19373 

3 All E. K. 79 : Crcfn v. (1938). 159 1- T. ibS , in the case of vehicles in which 

passengers are carncil for hire or reward, tliis. of course, would be prohibited by proviso 
(u) to sub-s. 1 1) (b) of s. 36 ul the pnna|xil Art. 

(i) Sec further, post, chapter VII. 

(*) Sec ante, p. 303: Oaonons, Ltd. v. lionttin. [J9iJ3 a A. C. 413; PrtnrimcuU 
Insurance Co. v, Morgan, (1933) A. C. 440. 

(/) E.g. an exclusion of ennying paxsengm on a motor-cycle pillion or otberwiie 
than in a side-car. See Bright v. Ash/oid [snpra) ; Herbert v. Railway Passengers Assur- 
ance Co., [19383 I All E. R. 650. 

(m) See. e.g., Piddinglon v. Co-operative Insurance Society, [1934] a K. B. *36. 

(m) Cf, ProviMciaJ Insurance Co. v. Morgan ‘1933I A. C. 240 ; Roberts v. Anglo- 
Saxon Insurance AssocusUon {iqi-j\. 96 L. J. K. B. 590 ; Parry. Motor Traders’ MuBtnl 
Insurance Society, [1910] 3 K. B. 669. 

(e) In this parucular case an inaccurate statement would rarely affect the identity 
of the vehicle, unless it concerned a material matter. 

(p) Piddington v. Co-operative Insurance Society, [1934] * K. B. 236} see also 
Payne v. AUcoch, [1932J 2 K. B. 413; Jones v. Welsh Insnrmnce Corporation, [i937l 

4 All E. R. 149 : Roberts v. Anglo-Saxon Insurance Association (1927), gb L. J. K. B. 390. 

(9) Thus if a milk lorry is insured, a petrol -carrier is " not the vehicle covert." 
(r) Cf. the clause in the policy in question in Piddington v. Co-M>erative insurnne* 
Society (tupra), which prohibited the carrying of a load tn etteess of that for which the 
twAicfs MU constru^ad. 
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(a) A clause prohibiting the carrying on the vehicle of goods other 
than of a certain class, or providing that if such are carried the vehicle 
shall not be *' on risk.” For exantjj^e. some policies prohibit the carry- 
ing on tlie vehicle of any goods " other than personal luggage." 
Could this be described as a restriction of the insurance by reference to 
" the weight or physical characteristics ” of the goods ? It is submitted 
not, since it is neither their weight nor their physical characteristics 
which determines whether goods are personal luggage, but the relation 
between them and the assured, or even the mental attitude of the 
assured towards them (s). 

(e) ** The times at which or the areas within which the vehicle 
is used.** 

(A) This applies to : 

(1) A clause proriding that the vehicle shall not be used within 
certain hours (/), upon certain daj-s, or outside certain places or areas {a), 
or one providing that if the vehicle is so used the risk shall not attach 
or the indemnity shall not be paj’able (&). 

(2) Inaccurate but immaterial statements in the proposal form (c). 

(B) It does not apply to : 

(1) Any clause restricting the insurance to use within the United 
Kingdom (excluding Northern Ireland) (d). 

{2) False statements or non -disclosure of material facts concerning 
the times at which or the areas within which the vehicle will be used (e). 
The area within which a vehicle is to be us<>d is one of extreme 
materiality {/). 

(C) // is doubtful whether it applies lo : 

Any clause referring to the place at which the vehicle is garaged or kept (g) . 

(f) “ Tbe horse power(A) or value of the vehicle.** ~ Thi.s paragraph is the 
onlyoneinthesubs^tion which makes it doubtful whether the siilisection was 
not intended to aim at non-dLsclosurc or false representations. This seems 
to be so because the principal reference in a motor piilicy to the liorse power 
or value of the vehicle is that contained in a statement in the proposal form. 
In addition, however, the horse power and value of the vehicle are usually 
set out in the schedule (i) to the policv' which describes the insured vehicle. 
This schedule, is not, strictly speaking, a part of the policy which restricts 
the insurance — it dc^cs and identifies the subject-matter (or part of the 
sulqect-niatter), of the insurance, which for the purposes of the section is 


(j) lo PtddtHgton V, Co-cpetaint lumtamct Socuti LAWitR.scic. J . lieUl Uiat 

the dutincUoD between pcrtonal lugi{afie and other nomU wa^ th.it other Kcxxl* were 
merchandise; cf Payn* x AlUock, 1031,' i K B 413. Slant v Liremn and Omeral 
Imurante Co < 104 ^). 71 U L K 230 

(h Siee. eg . Farr v Motor Traden' Mulnai fniurmnc* Soctelv. >‘«02o’ 3 K. B 669. 

Bounty v. Comkiit Immaiut Co. (1931^ 40 U L R. 39, Palmer v. Comhttl 
Jusmramee Co. (1935). 51 U L R 292 

(b) CJ per Scan-row. L J . rn Morgan and ProfinnaJ Imuramee Co. (> 93*1 a 
K B 70, at p S2 

(4 iiaa copter Vll. 

(di Siact the Actooly a{^>Ue« to the United Kingdom (excluding Korthem Ireland). 
See amu. p. 176. 

Ui See ns to the materiality of soch statements or concealments, chapter VIJ. ppgt. 

U) As recent tacreoees in premioms show. 

(f) Cf. Damoug, Ltd. v. Boumtn. (1912] a A C. 413 

U) By Finance <No. a) Act. 1945. *• 5 <*) td. »lt*t the »c«rd " bone-power " iA this 
seetkm the words ” or cylinder capacity " are to be added. 

(•} As to this. Me further, pett. chapter VII, 
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" the driving of a particular vehicle by a particular person.” There seems 
no reason, therefore (unless certain motor traders’ policies are aimed at) (k), 
for prohibiting terms referring to the horse power or value of the vehicle, 
unless it is intended to make every motor policy of universal application — 
that is, applicable to any vehicle driven by any person whether with the 
assured’s consent or not — and to effect this intention it would have been 
primarily necessary to prohibit any term of the policy restricting the in- 
surance by reference to any particular person or classes of persons. 

This has not been done, and it can be concluded that it was not the 
intention of the legislature to provide that a policy issued to cover one 
vehicle should be effective to cover any motor vehicle in England. If the 
assured has misdescribed the vehicle it is not the vehicle insured or ” covered 
by " the policy (/). 

{A) It is doubtful •whether the paragraph applies to : 

(1) An inaccurate but immaterial statement in the proposal form 
concerning the horse power or value of the vehicle (m). 

(2) Any term which purports to entitle the insurers to avoid the 
policy or to evade payment thereunder if the horse power of the insured 
vehicle is altered in any degree («). 

(3) Clauses in a policy which describe and identify the vehicle or 
limit the risk by reference to the value of the vehicle (0). 

(4) Clauses relating to the age of the vehicle (/>). 

(B) But it does not apply to : 

(1) Fal.se statements or non-disclosure of material facts concerning 
the horse power or value ul the vehicle (q). 

(2) Clauses in a p(jlicy which describe and identify the vehicle 
insured by reference to the horse power of the vehicle (r). 

(3) Clauses in a policy which provide that it applies only to the 
driving of the insured vehicle and that if that vehicle be so substantially 
altered as to liecome a different vehicle the policy shall not apply (s) . 

(ft) “ The carryinft on the vehicle of any particular apparatoa.* — 

This, again, must, it is apprehended, be taken subject to the qualifications 
suggested in regard to the last paragraph — namely, that tlie legislature did not 
intend, and has not by this section jn'ovided that a policy issued in respect of 
one vehicle shall apply to and cover the driving of another vehicle. Thus 
it is submitted that, in a policy issued to cover a motor coach, a clause 


(A) Suchascon tamed an exclusion of cover for carsof more than a certain hone-power. 
(/) l>ec Siu-imtU Fitt Imutance Co v MarmorraH e- Co (1815), 3 Dow. 255. 

(m) See. t.g . Allrn v C'nivenaJ AutomobiU /tuuiatice Co. (l933). 45 I-l 1-. R. 55 : 

Paxman v Motor I'nton .4j»uranc< Socttly. Ltd (*923). 15 I-l L K 20O ; SatUer v. 
Poland (I92^|. i<» I.l I-. It, 29 ; Barnett v. Olatkmorr ij U. L. R. 137. And see 

further, /)04C ciiapUr VI 1. 

(n) Except in so far as such alteration would substantially alter the character of 
the vehicle insured See Seaton v. London General Insurance Co. (1932). 48 T. L. R. 574. 

(o) But not, it is submitted, by reference to the horse-power. Thus if a 23 h.p. 
car is insured, a clause specifying the car insured («.g. the schedule mentiODed above) 
would not be invalid or ineffective for this purp^, and a 50 h.p. car would not be 
covered bv the policy- This does not restrict the insurance, but define* it. 

(p) See post, p. 423. 

Iq) See post, chapter VH, and see Santer v. Poland (1924). *9 U- L. R. 19 : Alien 
V. Universal Automo^te Insurance Co. {1933). 45 El. I- R. 55 : Bamettv. Blaekmore (1926), 
23 LL L. K. 137 ; Paxman v. Motor Unton Assurance Soeteiy, Lid. (1923). »3 El. L. R. 
206 • BrenAmul v. Comkill Insurance Co. (t93t). 40 LI. L. R. 166. 

(s) 


See note (o), supra. „ ~ „ 

See Seaton v. London General Insurance Co. (1932), 48 T. L, R. 374. 
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which prohibits the motor coach being turned into a petrol tanker or a 
breakdown van would not be void under this section. It is suggested that 
the paragraph — 

(A) Applies to : 

(i) Any clause which prohibits or insists upon the carrying on the 
vehicle of any incidental or auxiliary apparatus. Of this kind of 
i^^Muatus fire extinguishers, superchargers, driving mirrors, lamps, 
hwd brakes, horns, etc., would be typical examples. 

(z) Inaccunte but immatenai statements in the proposal form con- 
cerning the apparatus which the vehicle carries, uxdess these identify 
the vehicle (u). 

(B) Bui does not apply to : 

(1) A clause which provides that no apparatus whicli substantially 
changes the character (r) of the v'ehicle insured shall be attached to 
or incorporated with it. Of this kind of apparatus, it is suggested that 
a side-car added to a “ solo *’ machine (u-). floats for the purpose of 
making the vehicle amphibious, or an air screw for the purpose of making 
it fly would be good examples. 

(2) False statements or non-disclosure in the proposal form of 
material facts concerning any apparatus which the vehicle carries (x). 

(h) ** The carrying on the vehicle of any particular means of 
identiflcatlon other than any means of identification required to be 
carried by or under the Roads Act, 1930 .~To ascertain to what this 
paragraph is intended to apply it is first necessary to make clear to what it 
exprnsly does not apply. 

The Roads Act, 1^0 (^■). by section 6 , subsection (i) provides as follows : 

" On the first issue by a county council of a licence under section thirteen 
" of the Finance Act, 1920, as amended by this Art, (or a vehicle it shall be 
*' the duty of the council to register the vehicle in the prescribed manner 
" without any further appheation in that Irehalf by the |>crson taking out 
" the licence, and subject to the provisions of this section, every such 
'■ council shall asHgn a separate number to every vehicle registered with 
" them, and a mark indicating the registered numlier of the vehicle and the 
" council with which the vehicle is registered shall be fixed on the vehicle 
“ or on any other vehicle drawn by that vehicle or on both in the prescribed 
" manner ; 

" Provided that any number which has been assigned to a motor car 
" under section two of the Motor Car Act, 1903, and which is the registered 
" nnmber of that car on the first day of January, nineteen hundred and 
" twenty-one, shaO be treated as having been assigned to the car under the 
" provisions of this section and no new number shall be assigned to such 
" a car.” 

And the same Act (o) by section 12, subsection (1) (c), provides that the 
Minister of Transport may make regulations for preKiibing the size, shape, 
and character of the identification marks or the signs to be fixed on any 
particular vehicle and the manner in which those marks or signs are to be 

(«) See example in text above, under '* B." A'nwestir Fir* Intmum* Co. v. 
Uoamomm S' Co. {tuprm). 

(v) Since does not restrict the insunince, but defines it. 

(ar) Cf . Bnght V. A »kfM, j 1932] 2 K. B. • 33. A motor <ycle to which a side<ar was 
aitached would not be the vetd^ laaured by s polky issued to cover a solo machine, 
and bability incurred by Its use would not be liability coveted by the terms oi the 
poBcy.” NswesfUr f iw Itmmme* Co. v. Moemorron S' Co. (rwprel. 

(sl See fesl. ebapter Vll. ly) 19 Ifobbury's StatulM *5. 
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di^lAyed^ and rendered easily distinguishable, whether by night or by day. 
Under this subsection a number of regulations have been made for the pur- 
pose indicated. 

It is apprehended that this paragraph is aimed at and hits the only known 
type of id^tification which any motor policy so far in common use has 
required to be carried — namely, the identification ticket which is required 
to be carried by the driver of each car on risk under a certain type of motor 
trader’s policy. The effect of this paragraph has been to render this type 
of policy practically obsolete. 

The type of policy referred to is one which insures the driving at the 
same time of only a specified number of cars (b). 

In order to prevent abuse the policy stipulates that no car shall be " on 
risk " under it, or no sum shall ^ payable unless at the time the loss or 
accident occurs the driver of that car is carrymg one of a limited number of 
identification tickets issued to the a^ured for the purpose of enabling him 
to prove that the particular vehicle was on risk under the terms of the policy. 

The policy generally provides also that the driver must produce the ticket 
to a police constable or some other person as soon as possible after and at 
the scene of the accident and obtain that person's signature to the ticket 
for the purpose of proving that it was, in fact, licing carried by the driver 
at the time. Without this system of tickets it is impossible for the insurers 
to know whether any particular vehicle was or was not “ on risk ” under the 
terms of the policy at the time an accident occurred. 

Whilst neither this paragraph nor any other part of this section pro- 
hibits the form of policy descritjcd, it rendered ineffective the use. so far as 
third fiarty claims arc concerned (c). of the onlj' means which had before 1935, 
been devised for the protection of insurers and for the purpose of proving 
that a particular vehicle was on risk under this form of policy (i) . The para- 
graph, it should be noterl, docs not prohibit a clause which says that the 
insurers shall not be liable unless the driver produces his " ticket " to some 
person for the pcrpiosc of being vouched as soon as possible after the accident. 
But such a clause has already been rendered ineffective for the purposes 
of this Act by section 38 (<r) of the princip il Act (/). 

There is, however, another tj'pe of policy under which it might reasonably 
be requirerl that the driver should carry a means of identification. This is 
the private car policy which insures two or more cars, provided not more 
than one is being driven at the same time, or the ordinary private car policy 
under whicli the assured is covered whilst driving some other car, prorided 
his car is not being used at the same time (g). In both cases the car is not 
on risk, and the assured is not ’’ covered by the terms of the policy " if more 
than one car is being used at the same time (A). 

It mi^ht well have been considered a reasonable precaution to provide 
that the insured should not, under such policies, be covered whibt driving 


(b) For tbU and other special types of motor-traders’ policies, see farther, post, 
chapter IX. 

(c) tt should always be remembered that this section, like the rest of this and the 
principal Act, only applies to the insurance made compulsory by sub-s. (i) (b) of s. 36 
of the principal Act. 

(d) For the system devised after the 1934 Act see Laycoek v. Road Transport 
and GaneraJ Insurance Co. {iw>). 67 U. L. R. 250, in which details of cars being used on 
the road had first to be entorM in a raster. 


(») Seeaiite, p. 219. 

</) The Road Traffic Act, 1930 (23 Halsbuiy’s Statutes 607), ante, chapter IV, 


pp arp «f rsf. 

{£) Cf. Farr v. Motor Traders' Mutual Insuramee Society, [1920] 3 K. B. 669. 
(A) See further, post, chapter VIII. 
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one Of two cars belonging to him. or whilst driving somebody else’s car as 
the case might be unless he carried with him his insurance certificate. How- 
ever this may be, such a clause would now be of no effect for the purposes 
of this subswtion. It may be noted that the paragraph refers to the 
carrying on the vehicle.” It is submitted that this would be held to include 
” the carrying on the driver ” of any particular means of identifying the 
vehicle but would not be held to apply to a clause requiring the driver of the 
insured vehicle to carry some means of identifying him (which might be 
desirable in cases of a motor trader's policy insuring vehicles only when 
driven by one of a large number of named drivers) (i ). It is possible that the 
system of ticket policies as described above may be sui>ersedcd by those 
under which only a certain number of drivers are covered by the policy 
whilst driving at any one time (k). 

It follows, therefore, that the paragraph 

(A) A pplies to : 

Any clause of the kind described requiring the carrying on the 
vehicle or on the driver thereof any particular means of identifying the 
vehicle (other than that specified in the paragraph) (/). 

(B) Does nol apply to : 

(1) Any clau.se in the policy providing that the vehicle shall not 
be on risk, or that an indemnity diall not be payable thereunder, if 
the vehicle is being driven with number plates otlier than of the size, 
shape and character prescribed under the Ktxids ,\ct. iqzo {»«). 

(2) .Vny clause in the policy providing that it docs not cover the 
driving of more than a certain number of \ chicles at the .same time (m). 

(j) Any clause in the jiolicy providing that it sliall not cover more 
than a specified number of a larger number of naminl drivers driving 
at the same time (0). 

(C) Bui it is doubtful whether it would be held to apply to : 

A clause providing that the risk sliouid not attach, or that the policy 
should not cover any liability incurred when the insured vehicle was 
being driven by any driver who did not carr>’ on him a {larticular 
means of identification (p). 

13. Clauses in a motor policy to which section 12 does not apply. - 

There still remain many terms or clauses ol varioirs kinds commonly found in 
motor policies which are hit neither by this section nor by section 38 (^) 
of the principal Act. 

The most important type of clause fur which section lu .seems to have 
emitted to provide is that which limits the purpose for which the insured 
vehicle is to be used (f), and restricts the insurance to such limited purpose. 
Practically es-ciy motor polic>' defines the purpose for which the vehicle is 
to be used and restricts its insurance in this way (r). It is unnecessary' to 
give more than a few examples of restrictions of this kuid which are unaffected 


(f) For this type of pa)icT see further. chapter IX. 

(A) Am to this tvpe of policy sec further, post, chapter IX . 

( 1 ) /ji. Other thsa ths statutory index marks, etc. 
fsi) f9 Habbnrv’s Statutes ef sef. 

(«) Cl. Fsur r. Motor Trmder*' Mutuai Imurintr Softriy, [ loro, 3 K H 
(si Cf. mute, p. 3x1. (F) Soo posi. chapter IX. 

(fl As to s. jk, sso muie, p. a 19. 

(r) Sss. e.f.,(rrsy v. Blmatmort, (1934) 1 K. B. 93 : Piddsuffom v. Co-optrmtxvt tmtur- 
tmet Society. [1934] a K. B. 236. 

(f) Sesfmtbsf.posf.duqptar vni. 
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by the provisions of this section. These few may be put shortly as clauses 
which provide that the vehicle is not covered : 

(1) Whilst towing any other vehicle (J) ; or 

(2) Whilst (or is only covered when) («) being used for the purposes 
of business (v) ; or 

(3) Whilst being used for the purposes of the motor trade (f) ; or 

(4) Whilst being used for racing {w) ; or 

(5) Whilst being used for an ilieg^ purpose or whilst being deliberately 
driven in an illeg^ manner (x) ; or 

(6) Whilst being driven by an unlicensed driver {y)\ or 

(7) Whilst being driven by a member of a particular race, religion, 
or profession (z). 

“ Shall, as respects such liabilities as are required to be covered by a policy 
under paragraph (6) of subsection (i) of section 36 of the principal Act. be of 
no effect." -^izMscs or terms of a motor policy of the kind specified in the 
section are rendered ineffective only in so far as they apply to the particular 
class of risk against which insurance is compulsory under section 36 of the 
principal Act — that is, the risk of incurring a limit^ class of liability arising 
out of the death of or bodily injury to a certain class of third party. It 
must be obscr\'ed that whilst clauses of the kind referred to are only made 
pro tanto ineffective, they are not in anj' sense made void, as the proviso to 
the section shows. These clau.scs may, it is apprehended, still be inserted 
in a policy, and this .Act only provides that their effect in law is limited. 
E.xccpt for this limitation these clauses are stdl perfectly \"alid and, to the 
limited c.\tent, effective. 

Provided that nothing in this section shall require an insurer to pay any 
sum . . . otherudse than in or towards the discharge of that liability. . . — 

This seems clearly to refer to fxilieies under which the assured has the right 
to demand payment to him of the indemnity thereby prorided (a). Whilst 
most policies do not contain any clause expressly preventing the assured 
from exercising this right — which seems inherent in the nature of an in- 
demnity — there luis never liecn anything to prevent the insertion of 
such {b). Thi.s part of the proviso, therefore, seems to have been designed 
rather as a piece of friendly advice to insurers as to how they had better 
frame their policies, than as a necessary saving from any provision of the 
enacting part of the section. 

" i-I«v Slim paid by an insurer in or towards the discfuirge of any liability 
of any person which is covered by the policy by virtue only of this section shall 


(/) S«^c. p.g.. Gray v. Btaekmoie (iU/>ra). 

(m) S€!c. c.g., Jetihtm v. Uranr (1033). 103 1 .. J. K. B. 150; ftobmU v. Angto-Saxon 
Insurance A'^sonatirm {tqfj), I- J. K. B. 590. 

(ii) Gray v, lilaekmort (.Mt^ra) ; Pcusmote v. Vulcan Hotter and Gmeral Insurance Co. 
(1936), 154 L, T. ; Levinger v. Licenses and Gmrrat Insurance Co. (1936). 54 U. L. R. 
08 ; Jones v. tVeUh Insurance Corporation. Ltd.. [1937] 4 AU K. R. 149- 

(if) As to this see further, post, chapter VIII, and sec. as to what constitutes racing, 
Alliance Aeroplane Co v. Insurance Society of Canton (19^0), 5 Id. L. R. 341. 406. 

(r) Cf. Tinline v. White Insurance, fioji] 3 K. B. 3^7; James v, British 

General Tisurance Co.. [1927] 2 K. B. 31 1. '' In this country, whatever may be the 

case in other countries, no person is allowed to insure himself against the commission 
of a enme " Per Gkkkk. L.J,, in Haseldme v. Hosken, [i 933 i > K. B. at p. 837 (in 
which the legality of motor insurance covering criminal driving was doubted) ; see 
further, ante. p. 109, and post, chapter IX. 

(y) Ellis (John T.), Ltd. v. Hinds. [1947] K. B. 473 , [1947] i All E. R. 337. See 
chapter VlIl, post. 

(r) As in Richards v. Port oj Manchester fnsMranf* Co. (1934). 5 ° LI- L. R. 88 . See 
post, chapter IX. 

(a) As to this see further, ante, chapter 11 , p. 74 ; and post, chapter IX. 
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lit recoverabU by iht insurer from that ptrton ." — This part of the proviso 
{HTOvides that the clauses hit by the enacting part of the section and thereby 
roidered of no effect shall nevertheless hi(|.effective in so far as the assured is 
concerned. 

It provides that if insurers have satisfied a judgment obtained by a 
third against the assured in respect of a liability required to be covered 
W section 36 (i) (b) of the principal Act (c), or have otherwise discharged 
that Ual^ty by the payment of money, they can in cases where the operation 
of clauses rendered ineffective by this section would otherwise have freed 
them from or prevented the existence of any obligation to pay any person 
any sum in respect thereof, recover the sum so paid from the assured (d). 

It is important to compare or relate this proviso with or to : 

(1) The proviso to section 38 of the principal Act (e) ; 

(2) SubsKtion (4) of section 10 (/) of this Act (g) ; 

(3) The Third Parties Act, 1930 (A). 

Two points of contrast emerge. 

(1) The proviso to section 38 {i). — (.A) The proviso to section 38 does not 
preserve the effect as against the assured of the conditions which the enacting 
part of the section renders of no effect, but merely gives the right to insurers 
to insert a clause in the policj* entitling them to recover from the assured 
sums paid by them under the policy and applied in satisfaction of the claims 
of third parties. Apart from such a clause in the |x>licy, insurers have no 
right to recover sums which would not have been paid or payable by them 
but for the enacting part of section 38. 

(B) There is nothing In the proviso to section 38 which entitles insurers 
to refuse to pay any sum under a potic^' in respect of third party liability 
otherwise than in dua:harge of such liability. 

(2) Subsection (4) of section 10 of this Ac/.— Section 10 of this .Act contains 
no saving clause or proviso preserving the rights of insurers to recover from 
the assured any sums paid by them by virtue only of the provisions of that 
section. But, as has been pointed out, it is possible that subsection (4) 
of that section was intended to and docs have that effect (A). 

l3) The Third Parties Act, 1930. — Tlie possible concatenation in certain 
cases of the Third Parties .Act. 1930 (/)* o{)erali«jn of the proviso 

to section 38 has been previously noted (m). .As there stated it is nut thought 
that any such right to claim pavment of a sum of money from the assured 
as is provided by the provisos to section 38 and section lu could be enforced 
by way of defence or counterclaim against a third party claiming under that 
Act, since such right to claim paj’ment only arises when the sum in respect 


{t>) Most motor poUcio* nve to the iacurers the abaolute conduct and control of 
chums and proceeduigs made or brought against the assured and the unqualihed right 
to settle such, or contain conditions (which are aflected by s. 38 of the principal Act, 
as to which see amU. p. 119). prohibiting the assured front making admUons to any 
cUimant. Socb condiuons and other terms would in most cases materially affect the 
right of the assured to claim payment of the indemnity direct to him. Set farther, 
pott. chapter IX. 

(<) The Road Traffic Act. 1930 (23 HaJsbnry Statutes 607I. anie, chapter IV. 

id} Cf. enU, p. 313. and the effect of sub-a (4) of s 10 of this Act. See chapter VI 
for a desenptioa of the means whereby lasureri may recover these sums from the 
assured or from persons indemnified under the policy. 

(«} Ante, p. 119. (/) Sue fuither. ante, p. 121, and enir, p. 193. 

(g) AwU, p. 313. 

Ih) 33 Halsbuary's Statutes 12 ; ante, chapter III ; see further, ante, p. 139. 

(1} Ante, p, 219. chapter IV. 

(*1 See furtber, eal*. p. 315. 

(/> 13 Hatsbury's Statutes ti : adit, chapter III, pp. 120 sf ssf. 

(«] Aate.p. 221. 
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of which it arises has been paid to the third party. In this respect the 
provisos to sections 38 (») and 12 (o) are similar. 

II. — Duty to Give Information 

1. Section 13 (1). 

Duty of persons against whom claims are made to ^ve Information 
as to Insurance. 

" Any person again.st whom a claim is made in respect of any such 
“ liability as is required to be covered by a policy under paragraph (b) of 
“ subsection (i) of section thirty-six of the principal Act shall, on demand 
" by or on behalf of the person making the claim, state whether or not he 
'* was insured in respect of that liability by any policy having effect for the 
" purposes of Part If of the principal Act, or would have been so insured if 
" the insurer had not avoided or cancelled the policy, and, if he was or would 
“ have been so insured, give such particulars with respect to that policy as 
'■ were specified in the certificate of insurance delivered in respect thereof 
■' under subsection (5) of section thirty -six of the principal Act. 

The rights conferred upon third parties by the operation of section 10 
of the Act are, to a large degree, dependent upon the third party in question 
being able at an early stage to inform the insurers of proceedings which 
he i.s bringing or profxrsing to bring against a person insured by them (p). 
In order, therefore, to make the rights so conferred effective and to enable 
the injured third {larty in every case to ascertain whether or not he can 
attempt to reap the be nefit of the Act. machinciy' has been pro\dded for the 
purpose of comp<-lling the jxTson against whom the third party’s claim is 
made to provide that third party on demand with the infonnation necessary 
to enable him to take such steps as will make his rights eficx:tive. This 
machinery is provided in the first subsection of s<*ction 13, while the sub- 
section which follow's imjKttfS a jxinaity for breach of the duty which a 
person against whom a claim is made is in certain conditions bound to fulfil. 
In inter preting this section it must be constantly home in mind that the whole 
jnirpose of its enactment was to render effective the larger rights which are 
conceded to third fiartics by section 10. With these preliminarj’ observa- 
tions in mind, and remembering the different rights to information given by 
the Third Parties Act. 1930 (q), it is {x>ssiblc to jiass to an examination of the 
provisions of the subsection in detail. 

(i) "Any person ai^attssi whom a claim is made." — " Person ” in this 
conte.xt is subject to the same construction as has been accorded to it in 
section 35 of the principal Act ; it includes the plural and comprises fictitious 
persons, such as corporations, as well as real persons (r). 

Before the obligations imposed in this sec tion become incumbent upon 
any person it is necessary' that a claim shall be made against them. No 
one against whom no claim has been made is required to furnish the informa- 
tion specified. But no particular formalities are, it is submitted, required 
for the purposes of a claim to bring the section into operation other than the 
simple fact of its having been made against the persons from whom the 
infonnation is sought. While it is necessary that the claim should be 
brought to the knowledge of the person upon whom it is made, any me^s of 
so doing will suffice. The claim may therefore be made orally or in writing. 


(«) Of the Principal Act. (o) Of this Act. 

(h) See notes on s. 10. p J 97 . w -j.. 

(5) I.$. upon in*olvenc)^-rights against both aasured and his trustee or Uquidator 
and against insurers. See fully anU, pp. M* *< s*q. 

{r) See ant*, p. 171. 
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The claim must be made by or on behalf of the person alleging that he is 
entitled to rights against the person upon whom it is made, but there is no 
limit of time within which suw claim tpiist be laid (save in the one instance 
of claims by practitioners or iMspitaU for emergency treatment under 
section 16 (s) }. It is submitted that whenever and however a daim against 
him is made a person becomes obliged, under the conditions of" the sub- 
section. to furnish the requisite information. The terms of the sul^ction 
indicate that it is not necessa^ that the request provided for shall be preceded 
by the making of a daim ; it is therefore anticipated that the claim and the 
request for information may be made simultaneously (/). 

(2) " In respect of any such liability as is required to be covered by a policy 
under paragraph (b) of subsection (i) of section 36 of the principal Act ." — This 
phrase is ipsissimis verbis a repetition of words appearing in section 10 (l), 
and is subject to exactly the same interpretation as has b<^ earlier accorded 
to that section («). It will suffice briefly to summarise the most important 
condusions as to the meaning of the phrase : 

(a) Liabilities required to be covered. — These arc to be found in 
section 36 (1) (b) of the 1930 .Act (r) as amended by section 16 (4) of 
the present Act (u-). As such they include liabilities to third parties 
in respect of death or personal injury caused by or arising out of the 
use of a motor vehicle on a road and liabilities to practitioners or 
hospitals in respect of fees for emergency mt*dical treatment. 

(b) Securities. — Despite the genenil provisions of section 15 of the 
present ,\ct (.r). which mutatis mutandis applies the sections under 
discussion to securities as to jxdicies. the same difficulty arises in this 
connection as arose under .section 10— namely, that section 36 (z) (b) 
of the 1930 Act does not apply of its own opt*ration to securities (a). 
The general submission which is earlier made upon this deficiency must 
therefore be reiterated in this coimection (6). 

(c) Clorwis.— These must lx? with resjiecl to the liabilitic.s considered 
above and must 1* made of persons who are alleged to lie responsible 
in law for the use of the motor vehicle concerned arising out of which 
the third parties’ claim is made (r). 

(d) Liability . . . covered by a policy.— It should be noted as the 
later wording of the section makes clear that tht'se words also mean 
liability which would be covcrwl by the terms of the jmlky but for the 
fact that the insurer is entitled to avoid or cancel or has avoided or 
cancelled the policy (d). 

(3) "Shall on dematui by or on behalf of the person making the claim ." — 
Neither the time nor the manner in which the demand necessary to impose 
the obligation to furnish information should lie made are provklml for in the 
section. It i.s therefore submitted that the demand may be made at any 
reasonable time and in any manner (r), cither after or at the same time as 
the claim previously alluded to Is made. Tfic demand must, however, 
indicate that it is made by the person making the claim or on his behalf, 
that is. by .some person authorise by him to make it (g). 


(j) StepoU.p. i4l. 

(9 Tbc wont* are " againit whom ■ cUim ii [not has been) 

|mi yftUr. p 27S U'l ji t Hahthiiry's Statutes 607. 

(b) Post. p. (4) Post, p. 340. 

(a) The necosary fink is «. 37 (1 ). which is oot referred to In the prewnt Act. 

(A) Amu. p. 77». (e) Ante, p 4H. (rf) cf. s. 10 (3), omu. p. 314. 

(fj PomtU M. Afoin CoUttry Ce., { 1900] A. C. 366 ; Lome v. Myers (m.) O’ Som, [1906] 
i K. B. 165 . Thompson v. Cootd Ar Co., [1910] A. C. 409. 
is) See cases cit^ in note (<1. supra. 
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(4) " State whether or not he was insured in respect of that liability ^ — The 
meaning of the word " insured ” here must be interpreted, in view of the 
wide requirements for infonnation imposed by this section, in the light both 
of section 10 of this Act and of section 36 (4) of the Road Traffic Act, 1930. 
That is to say, not only does it refer to a person who is the-assured under the 
policy in the sense that he has paid the premium or other consideration, but 
also to a person who is covered by the terms of any policy, that is to say, 
authorised drivers and other persons whom the policy by its terms in- 
demnifies. 

The person against whom the claim is made and to whom the request is 
submitt^ must forthwith (h) inform the claimant whether or not he was 
" insured," as above defined, with respect to the liabilitv, being one within 
the terms of section 36 (i) (b) of the 1930 Act as amended (i), which is the 
subject-matter of the claimant's demand and request. Apart from the 
criminal sanctions provided by a later subsection, this section prescribes no 
procedure for the enforcement of the right to infonnation against a recalci- 
trant assured. It is submitted that the methods suggested in regard to the 
enforcement of the similar right under the Third Parlies Act might be 
adopted (A). Before the affirmative ansrver may be made to the claimant 
it must be ascertained that the liability in respect of which the claim is 
made is one covered by the terms of the policy. If the use of the motor 
vehicle from which the claim arose was one not covered by the terms of the 
policy, then a negative answer must be furnished to the claimant (0- 

(5) " tty any policy having effect for the purposes of Pari II of the 
principal Act." — A policy having effect for the specified purposes is one 
grant^ by an authorised insurer and made effective by the delivery of a 
certificate of insurance, which insures such jx-rson, persons or classes of 
persons sfwciftcd therein against liabilities to certain third parties for death or 
injury, and in respect of fees for emergency treatment caused by or arising 
out of the use of the motor vehicle on a road (m). As has been previously 
submitted, a policy is not " effective" for the specified purposes unless it 
covers the particular user of the particular {icrson at the particular time in 
que,stion in such a way that that person could enforce the policy (ri). 

(6) " Or would have been so insured tf the insurer had not avoided or cancelled 
the policy ” — These words, again, arc introduced in order to pKxluce con- 
sistency of effect with section lo (i). Subject to the provisions of that 
section, third parties who obtain judgments against in.sured persons are, 
as has been shown, entitled to enforce such judgments against the insurers 
of the judgment debtor, provided that the liability in respect of wliicb the 
judgment wa,s obtained was covered by the terms of the policy, notwith- 
standing that tlie insurers may have avoided or cancelled the policy. The 
meaning of avoidance or cancellation within the language of section 10 (i) 


The section says “ on demand.” 

(l) A nit, p. 180. 

(A) But with the important difference that the right under this section could be 
eniorced summarily by the ordinary processes of discovery in any action (by the third 
party against the assured) for damages for death or personal injuries. 

(/) S. 10 (i) expressly qualifies " liability ” as one covered by the terms of the 
policy, etc., and it is submitted that liability in this context must be similarly interpreted. 
The parenthesis in question is merely explanatory and adds little if anything to the 
meaning of the word ” liability.” Ante, p. i88. 

(m) 2} Halsbury’s Statutes 623. 037. S. 30 (1) and s. 16 {^) of the present Act. See 
Chaptel iV, ante, p. 188, and see poit. p. 347. 

(n) Oiapter IV, mtUe, p. 189. Apart, of course, from s. 38 of the principal Act and 
1. la of this Act. 
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has brai fully discussed (0), and it has been shown that the implications of 
that phrase are different from those ari^g under section 10 (2) (c), which 
latter envisage circumstances totallyv different from those included in the 
scope of “ avoidance or cancellation** (j^). The consequence of ^is dis* 
tinction is, it is submitted, of in^rtance in the interpretation of tHe duties 
imposed by the present section, l^r where the insurers have cancelled or were 
entitled to caned or avoid in circumstances similar to those comprised in the 
meaning of the term in connection with section 10 (i). viz. where there has 
been misrepresentation or non-disclosure (q), the perron of whom a claim 
and request are made must nevertheless give the required information, and 
where the policy was cancelled by mutual consent or by virtue of a provision 
contained in it, as under section lo (2) (c) (r), he is under the same obligation. 

(7) "And, if he was or would have bem so insured, give such particulars with 
respect to that policy as were specified in the certificate of insurance delivered 
t« respect thereof under subsection 5 of section 36 of the principal Act." — " So 
insult^ ” means insured, as above defined, by a policy having effect to 
cover the perron concerned for the purposes of section 36 (1) of the 1930 
Act as amended, with respect to that p.'uticular liability in respect of which 
the claim and request arising therefrom are made (s). Further, a policy 
has effect for the purposes of the subsection, although it has l)ecn avoided 
or cancelled by the insurers upon the grounds of fraud, non-disclosure oi 
breach of essential condition. WTiere the policy was effective, as above 
defined, the person against whom a claim covered by its terms has been 
made is obliged not only to state that he is insured but also to furnish the 
prescribed particulars. VV'here the perron against whom a claim is made 
IS not covered by an effective policy in respect thereof, his obligation under 
the section concludes with a negative reply to the demand of the claimant 
for the information contained in the section (/)• 

It remains, in concluding the discussion of subsection (i) of section 13, 
to indicate what particulars must be supplied to a claimant on demetnd by 
the person who is insuren by an effective p)licy against his claim. Inia 
necesatates reference to th- terms of the ceniftcaie of insurance («) delivered 
with respect to the effective pcjlicy concerned by the authorised insurers 
to the person by whom »*>e policy was effected (t>). Section 36 (5) of the 
1930 Act provided that such certificates of insurance, without the delivery 
of which a policy was net effective for the purposes of Part II ot the 1930 
Act, should be in the pr^ .cribed form and should contain such particuL^ 
as may be prescribed. 

In accordance with Ihs power given to the Minister of Transport, 
Isolations («■) have been .ssued prescribing both forms for certificates of 
insurance or security, and the certain matters, e.g. index marks and identihca- 
tion of tlie vehicle concerned, dates of coraincn<-cment and of expiry of 
insurance, limitations as use, particulars of which must be stated on the 
certificate. The obligatiun of tlie person of whom the demand is made 
must, therefore, supply such claimant not only writh all the particulars which 
appear upon the certificate of insurance which has been delivered under the 
policy concerned. He must also give particulars of the conditions subject 
to which the policy is issued. 


(o) AnU, p. i8o. (/>) Ante, p. yoo. 

(fi p, 3&1, Mid tee chapter VII, 

(r) Ante, p.«>o. (i) Ante. p. j*v. 

(1 See wonlinx " if be was or would have bera I n aun ri . * 

(«) IncludinK ccrtificste td aecarity. 


(•) S. 36 (5). 

(w) S. IL A 0 . 1941, Mo. 926. 


See chi^iter IV, p. 9t6. emie. 
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2. Section 13 (2). 

" If, without reasonable excuse, any person fails to comply with the 
" provisions of this section or wilfully makes any false statement in rep»y 
*' to any such demand as aforesaid, he shall be guilty of an offence." 

This subsection merely provides the penalty lor non-compliance with 
the duties last consider^. It prescribes neither a method of trial nor a 
penalty for the offence in question, which accordingly becomes subject to 
the general provisions of section 113 of the pnndpal Act {x), prescribing 
that such oneilce shall be summarily triable and shall be visited with a 
maximum penalty of fao for a first offence and of £50 or three months’ 
imprisonment for a subsequent offence. There is no right of trial by jury. 
Proceedings must be commenced within six months of the offence complained 
of, and there is no such alternative period such as is provided by section 35 
of the principal Act anrf by section 33 of the present Act, amending 
section 112 of the principa.; Act (x). 

The substantive part of the offence in question consists in failure to 
comply with the provisions of the section or making a statement wilfully 
false in reply to a demand under the section. The alternative is, strictly 
speaking, redundant, inasmuch as a person who makes an untrue statement 
in reply to a demand is failing to comply with the requirements of the 
section which oblige him, inter ^ia. to state whether or not he was or would 
have been in fact insured with respect to the claim made upon him. The 
duty imposed upon him is. as the word " shall " indicates, an absolute one. 
and if he gives an untrue answer in reply to a demand whether he knows of 
its untnith or not he is. it is submitted, failing in fact to comply with the 
provisions of the section (a). While, in view of the above submission, 
lengthy examination of the alternative " wilfully making a false statement ” 
seems unnecessary’, it seems apptisite to remark that " wilfully ’’ means 
delilwiatcly and intentionally, as opposed to inadvertence or accident ( 61 . 
When the sul>stantive elements in offences under the section are being con- 
sidered it is impeirtant clearly to bear in mind with which provisions ot tne 
section a person is obliged to comply. As has been shown, these will varv 
according to whether he was or was not insured by an effective insurance 
against the claim made of him. If he was not. tlien all he is obliged to do 
under the section is to say he was not ; while if he was so insured then he 
must go further and furnish the particulars of the certiheate of insurance 
relating to the policy under which he alleges he was insured with respect to 
the particular claim. 

Against a charge under this subsection the defendant has one defence 
in addition to any defences of fact upon whicli he may seek to rely. He 
may allege and prove, the burden of proof in this respect being upon him (c), 
that he had a " reasonable excuse " for failing to comply with the provisioQS 
of the section. It is extremely difficult to lay down any conclusive test as 
to what excuses are and what are not ’’ reasonable." Upon the circum- 
stances of each particular case, it is a question of fact as to whether the 
person concerned had an excuse for offending against the section which 
was, having regard thereto as well as to the general object and purpose of 
the principal Act, reasonable, i.e. commendable to good reasoning. More 
than this it is impossible to say, except that *' reasonable excuse " is an 
expression wider in meaning than ’* lawful excuse ” to the extent that there 


1 «) Chapter IV, tmU, p. 264. 

Though he may in such case have a *' reasonable excuse " for Us foue statement, 
6) R. v. SMtor, f 1699! I Q. B. 283. 

e) DieMnt v. GiU, (1896] 3 Q. B. 310. and cases therein cited. 
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are circumstances in which a man. although acting unlawfully, is not acting 
in a manner inconsistent with reason (i). 

3. Section 14. * 

Duty to anrrender certificate on cancellation of policy. 

'* Wliere a certificate of insurance has been delivered under subsection (3) 
of section thirty-six of the principal Act to the person by whom a policy 
" has bear effect^ and the policy is cancelled by mutual consent or by 
“ \-irtue of any provision in the policy, the i>erson to whom the certificate 
" was delivered shall, within se\'en days from the taking effect of the cancel- 
'* lation, surrender toe certificate to the insurer or, if it has been lost or 
“ destroyed, make a statutory declaration to that effect, and if ho fails so 
“ to do he shall be guilty of an offence, and the statutory declaration shall be 
“ delivered to the insurer in like manner as though it were a certificate {«)." 

The preceding section was, as has been indicated, provided in order to 
render effective the main rights of third parties under section 10 (1) of the 
1934 Act. The present section serves a sitnihir purpose in relation to 
section 10 (2) of the Act which provides that in certain circumstances the 
. insurers shall be freed from the onerous liabilities to third parties which 
would otherwise by the operation of section 10 (i) become incumbent upon 
them. 

The present section, therefore, must be considered in conjunction with 
subsectimi (2) (c) of section 10, the full meaning and effect of which has 
already been discussed, and be regarded as maciiincry whereby the exemption 
of insurers is made operativ'c in the circumstances specified in that sulxsection, 

(r) " Where a certificale of insurance has been delivered under subsection {5) 
of section 36 of the principal Act to the person by whom a pdicy has been 
effected.” — This phrase is the same, with the exception of the first word, as 
the commencing phrase of section 10 (1) in connection with which its meaning 
has been fully considered (/). It should be noted that while this section 
deals with the obligations of the person to whom a certificate of insurance 
has been delivered and by whom a policy has been effected, the preceding 
section (g) deals with tlie obligations of persons “ insured " by a policy 
having " effect " for the purpose therein specified. TJic points whicli turn 
oa this difference in language have already Iwen sufficiently indicated. 

The certificate of insurance was intemded by the legislature to be, as it 
were, the " life certificate " of policies of insurance against third party risks 
under the principal Act (/i). Without the certificate of insurance no policy 
is effective for the purposes of Part II of that Act, and so long as a certificate 
is in existence, as appears from other pro\'isions of the Act . the other obliga- 
tions imposed upon the users of motor vehicles arc deemed to have 
complied with (1). The present section makes provision for tlie extinction 
of the " evidence ” of a policy' when that policy has come to an end and, in 
conjunction with section to (2), provides for the exemption of insurers from 
Uat^ties to third parties to which they would bea>mc subject by virtue of 
the continued existence of a policy of insurance, where that policy has in 
fact, for certain reasons, been extinguisltcd. 

(2) “ And the policy is cancelled by mutual consent or by virtue of at^ 
^ovision in the policy." — These words are a repetition of the formula used 
in section 10 (2) (c) of the Act, in tlie discussion of which the meaning of the 
words emplo)^ b fully ducidated. It should be noted that the section 

( 4 ) See Ditkims v. OtU. [1896] a Q. B. 310. 

{») By Reg. 16. S. R. * 0 . 1941, No 9*6. 

gi Ante. p. sjS. W S. p. 329. 

|S) Chapter IV. ante. p. 214- See notee to s. 36 (si- 
ft} £.g.. f. 40 of toe principal Art, ante. pp. 349 «f «<f. 
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under discussion bet^omes OTCrative only when the policy has been subjected 
to a valid cancellation before the happening of the event giving rise to 
liability (k). 

Both cancellation by mutual consent, such as may take place under a 
term of the i»licy or an extraneous agreement supported by consideration 
between the insurers and assured, and cancellation by reason of a breach of 
a condition of the policy have bwn fully discussed. It suffices, therefore, 
at this juncture to reiterate the submission that cancellation " by virtue of 
a provision in the policy " includes such cancellation as insurers may validly 
effect under the terms of the policy on the grounds of misrepresentation or 
non-disclosure (/). Upon the acceptance of this interpretation depends the 
effect, as far as the rights of third parties against insurers are concerned, 
of cancellation of policies before liability has been incurred to them by the 
a.ssured. Unless this submission be correct, whenever cancellation takes 
place the insurers will in order to avoid liability to third parties, be driven 
to resort to pn>ceedings for a declaration under section 10 (3) in which the 
provisions of the policy itself will be ineffective as a basis for avoidance or 
cancellation (m). 

(3) " The person to whom the ceriificaie was delivered'’ — This person will be 
the jjerson by whom the policy of insurance has been effected, to whom or to 
whose agent the certificate must be delivered in order that the policy con- 
cerned should become effective. If no certificate of insurance were initially 
delivered there would be no jjolicy of insurance against third party risks 
effective for the pur{X)ses of Part II of the principal .\ct, and consequently no 
effective p«jiicy under which third parties could gain rights under sections lo 
or 13 of the 1934 •'''f (**)■ The words now under consideration must, it is 
submitted, bear the same meaning as the words used earlier in the section, 
“ the |)crson by whom a fx)Ucy has Ix-cn effected.” 

(4) " Shalt within saen days from the taking effect of the caHcellalion " — 
As has lx.*en indicated, the section is only of imp*jrtance in connection with 
the provisions of section 10 (2) (c) and cajtccllation, perforce, means cancel- 
lation in either of the modes indicated before the happening of an event 
giring rise to liability to a third party. Such cancellation, as consideration 
of section 10 (2) (c) has shown (0), is ineffective to enable the insurers to 
avoid the liabilities arising under section 10 (i) unless in addition to the 
cancellation one of thrc'e other events has occurred. These three events 
are cither : 

(i) surrender or statutory declaration before the event giving rise 
to liability arose (p) : or 

(ii) surrender or statutory declaration within fourteen days of the 
taking effect of the cancellation (y) ; or 

(iii) proceedings under Part II of the 1934 Act commenced by the 
insurers within fourteen days from cancellation in respect of the failure 
to surrender (r). 

It may be noted that whereas section 14 provides that surrender, etc., 
shall tyV** place witliin seven days of cancellation the earlier section provides. 


(A) See ante. p. w, notes to s. 10 (*) (c). 

(/) Notes to 8. 10(1) (a) (3). ante, pp. 27S «t sej. 

(m) See asis. p. 300. Also chapter VI 1. post. » 

(a) See ante, pp. aia, 339. Starkey v. Hall. [>03^3 * AU E. R. 18. 

(e) AnU. o. aw. (P) S. to (a) (c) (i). ante. p. 297. 

(r) S. to (ai y ants.^p. W?. In 'this asd the last-mentioned case the foarteen 
day* stay expiie af^ the event. 
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as {iJ) above shows, a period of fourteen days from cancellation for such 
soirender or statutory declaration. 

{5) “ Surrender the certificeUe io tke'^nsurer ." — " Certificate ” in this con- 
text, as later in the section where the question of loss or destruction is d^t 
with, includes such copies and duplicates of certificates of insurance as have 
been issued under policies (s). 

The obligation ts an abmlute one ; the insured under the cancelled policy 
must deliver up his certificate unless it has been lost or destroyed (0. and 
if he fails to do so he is guilty of the offence specified in the section. The 
certificate must be surrender^ to the insurer by whom it was originally 
delivered in pursuance of the provisions of the principal Act (u). 

(6) “ Or, if a has been lost or destroyed, nuilce a staiuiory declaration to ihat 
effect ." — The terms " loss " or "destruction " need no comment. In a case 
when duplicates or copies have been issued to an assured the question may 
arise as to the correct procedure upon cancellation in the event of some such 
certificates being lost or destroyed. Although insurers are entitled to issue 
copies of certificates upon their assured satisfying them that the certificate 
delivered to him has been lost or destroyed (v), it is submitted that even in 
such a case there would be no qualification of the requirements of this 
section and that the as.surcd upon cancellation of his policy must account 
for every certificate which has been issued to him, by surrendering such of 
them as he has and making a statutory declaration to cover such of tliem 
as may have been lost or destroyed. It will be in the obvious interest of 
insurers to see that this course is taken and. as will be shortly shown. insurers 
enjoy a right sufficient to enable them to make such obligation effective (tr). 

The statutory declaration which must be made in the cvetkt of the loss 
or destruction of a certificate will be (x) governed by the provisions of the 
Statutory Declarations Act, 1835 (y), which requires that such declarations 
should be made in the form set out in the Schedule to that .Act (a). Any 
person who knowingly and wilfully makes a statement false in a material 
particular in a statutory declaration is guilty of an indictable misdemeanour 
for which he can be sent to prison for a maximum term of two years, with or 
without hard labour, or fined, or both imprisoned and fine<l (i). 

(7) " And 1/ he fads so Io do he shall be guilty of an offenu ." — Failure to 
surrender a certificate (including a copy or duplicate) which has not been 
lost or destroyed, or failure to make a statutory declaration with respect to 
such a certificate which hxs been fi>st or destroyed, is a criminal offence. 
The offence is summarily triable and no right to trial by jury exists (c). The 
maximum penalty for failure to comply with the provisions of section 14 is 
a fine of fio for a first offence, with a fine of £50 or imprisonment for not 
longer than three montlis for a subsequent offence (<f). It is important 


(j) See S. R. A O. 1941. No. 976. chapter IV, p. 314. Abo •. 10 (5) of the 
I 9 i 4 Act,«Me, p. 314- 

(/) S'.b , the «rorU " oJiali " (Mi S. 36 (5) (23 Hal»tmry'» Suiotes 638). 

(r) S.R.AO. 1941, No. 926. Reg.tyaeu.p stj. {•) MeU. p. 337. 

(jr} Interpretation Act, 1889. t. 21 (18 Hatobnry's Statute* 1001). 

8 Halabury's Statutes 194 

(e) The fodknring iorm ot declaration is prescrihed ; " 1 , A B . do lolemnir and 
sincerely declare that . . . aiul I make this soiema declaration cooaclentionfily bellevliig 
the same to be tme and hy virtnc ol the ptoviaioiu of an Act made and passed in the 
. . . year of the reifB of hta preseht Majesty intituled . . 1 ys. i8of tbeaaiaeAct 

tttcb dcclarstion must be made and sigiied in the preseiice ol a justice of the pence, 
notary pnbbc.commkidoiier for ontha, or other person authorised to administer no oath, 
who most add his ngMiure thereto. 

(8) Perjure Act, 1911, s, j (4 Haisbury't Sutates,773). 

(4 Road Traffic Ah, tmo. ». 113 (i) : chapter IV, anie, p. 

(d) IbU., t. Hi (x), auu. p. 264. 
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carefully to distinguish the offence created by section 14 from the more 
serious offence, moitioned above, of making a statutory declaration false 
in a material particular under the Perjury Act, 1911 («). 

(8) " Delivery of the Declaration ." — ^This provi^on made by the Minister 
of Transport (/) gives completeness to the Section, 

III. — Proceedings by Insurers for Return of Certificate 

In concluding the discussion of section 14 there remains one further matter 
to be considered. It has already been remarked that an earlier section (e) 
makes reference to proceedings by an insurer under the Act in resp^ 
of the failure to surrender a certificate. As the Act nowhere makes any 
express provision conferring upon insurers the right to bring such pro- 
ce^ings it is necessary to consider whether any such rights can devolve 
upon the insurers by implication under the provisions of this or some other 
section. Before entering upon the major question it is app>osite to make 
short allusion to the obligations imposed by the Minister of Transport's 
Regulations made under the Road Traffic Act, 1930. dealing with the issue 
of policies of insurance under the provisions of Part 1 1 of that Act. These 
regulations oblige authorised insurers to keep a full record of particulars 
relating to certificate.s of in.surance Issued b}' them (g), to notify the Minister 
of Transport in the event of cancellation or avoidance of the policy under 
which the certificate was issued (/i). and generally to control the issue, 
transfer, and delivery up of certificates (f). A penalty of £5 is imposed for 
failure to conij'ly with there regulations (k). 

The relevance of these jxjints to the present inquiry is the extent to which 
they bear upon the right of insurers to obtain delivery up of certificates 
issued in respect of policies which have Ijeen cancelled imder the conditions 
indicated in section 10 (2) (c) and section 13. From a perusal of the 1930 
Act and the regulations issued under it. it is apparent that " authorise 
insurers” are a special chiss of persons subject to special obligations and 
entitled to special privileges (f). The Road Traffic Act, 1934. even more 
stamps " authorised insurers ” with the hall-marks of a class. The excep- 
tional and novel obligations which arc imptjsed upon them by the operation 
of section 10 have already been discussed. It is further extremely important 
to note that section 10 (2) (c) provides raodiinery whereby such insurers 
may, in certain circumstances, obtain exception from tlie burdens of 
section 10 (1). This machinery' is made effective by the provisions of 
section 14 now under consideration. Thus by the joint operation of 
section 10 (2) (c) and section 14 insurers are in certain circumstances relieved 
from liabilities whidi otlierwise would be imposed upon them (m). The 
initial factor in obtaining exception from section 10 (1) is that' the certificate 
of insurance issued under a cancelled policy should have been surrendered 
to the insurers, or a statutory declaration made in the event of its being lost 
or destroyed. Section 14 penalises failure to surrender such certificate or 
make such declaration. To obtain the surrender of the certificate or the 
ma king of such declaration is of vital importance to the insurers. But 
failure to do so will not preclude an insurer from avoiding liability to third 


(«) S. 10 (»). mnU, pp. 394 *< ^*1 (/) i6. S. R. & O. 194*. N<»- 9 * 6 . 

(g) S. R . A O. 1941', No. 9*6. R«g. 12. aiHe , p. * 17. 

(«) Jbut.. Reg. 13. ant*, p. *17 (') Regs. 14. 15. P- 

(A) Ibid., Reg. 37, antt. p. 367. The last-mentioned provisions of S. R. A O. 
N9. 926 of 1941 apply to companies issuing securities under s. 37 of the 1930 Act. 
( 1 ) Ss. 36 (3). 41 (23 Halsbury's Statutes 638, 6^1) ; chapter IV. ant$, p. 214. 

(Ml) As to these drcumstances see onX*. p. 397. 
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parties under the cancelled policy if within fourteen days of cancellation 
he conunenced proceedings “in respect of the failure to surrender the 
certificate ” (m). 

1 . CSvll proceedings. — Neither Ac 1930 Act, nor the 1934 Act, nor Ae 
Reflations of the Minister of Transport (o) makes any provision for pro- 
ceedings whereby the surrender of certificates issued under cancelled poheies 
may be enforced by insurers. The sole provision made for proc^ings 
“in respect of Ae failure to surrender the certificate" is contained in^ 
section 14, which, as has been shown, provides a pcnaltj' for failure to sur- 
render (or make a statutory declaration of loss or destruj;:tion) within seven 
days of cancellation. 

The question Aerefore arises as to what is intended by the expression 
" proceedings under this Part of this .\ct in respect of the failure to surrender 
the certificate," employed in section 10 (r) (c). This phrase admits of 
alternative interpretations. The one contenipl.ites criminal proceedings 
under section 14 ; the other, civil pnK'eediiigs ba.sed on breach of the 
ex-assured's statutorv' duty under section 14. 

With respect to the latter interpretation it must, at the outset, be stated 
that apart from Ae provisions in the sections under consideration there is 
noAing, unless such a tenn were inserted it> a pt>liry. requiring that an 
assured should surrender his certificate of insurance to the insurer ujxm Ae 
expiration or determination of his policy. If such a tenn were therein 
inserted then the insurers could maintain proccetlmgs for performance of 
the duty thereby imposed or fur dam.agcs for its breach under the terms of 
the policy itself. If, however, no sudi term were included, the insurers 
could only proceed by way of action (or counterclaim in an action by the 
assured to enforce the policy against them) for " cancellation and delivery 
up " (/)). SuA action would have to be commenced in the Chancery Division 
of the High Court (although the ci>untcrdaim could, it appears, be made in 
proceedings in the King's ^nch Division) (y). In either case- an arbitration 
clause would present difficulties (r). .As far as the terms of sex tion 10 (^) (c) 
of the Act are concerned it is, however, submitted that proceedings for 
“ cancellation and delivery up " do not come within the purview of the 
proceedings there indicated on the following three grounds ; 

(i) Tliat they would not lx; proceeding.s " under Part II of this Act “ 
as are prescribed by the .Act ; 

(ri) That whereas the cancelbtion contemplated by section to (4) (c) 
may be cancellation " by mutual consent." the equitable relief of Ae 
type above indicated appears to be available only where the anitract 
in question has been obtained through fraud or non-di.sclusurc or is 
oAerwise v'oid ah initio (s). 

(iii) That it is doubtful w'hcAcr such equitable proceedings are 
entertainable to enforce the surrender of a document wliich is neither a 
contract nor a conveyance (/). The provisions under discussion deal 

(«) S. 10 (2) (t) ou). ansf, p. lo;. (o) S. R 4 O 1941. No 9*'’. P- aij- 
(p) 13 HaisboiyX Lawn, and Kdn 64-3. 

(ff Snptvme txiurt of Juduaiurt- Act. i*>av.« v'* (H (h) riv HaUhurv'« Statutes 219). 
it] Tboogb not tiuiitierabie. It i« subnitted that an onler for Ihe return ol the 
certi^te canid be obtained in arbitiaticm f’roceetling*. 

(i) Brooking V A/eMdt/ay. fyow antf P'tritf (iSSS), 3 SCh. 1 ). A36. " II a polky tollable 

to be completely avoided, as cm the ground of fraud or mtoieproaeotatltw. a Court ol 
^uity baa lunadictioo to direct ita driivery up and canceiation, but it has no jurtodic- 
tion to direct the cancetiation ol a po icy to any claim on which there to a tegsl 
ddesce or to declare that there to no iiablity upon iL” 

(f) bee 1^ Mahbury'a Laws, and Edn. 64-5. and cates there cited. Atoo Brooking v. 
Momdilmy. Sow ond Fntd, tmpra. 
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solely with the surrender of *' certificates of insurance,” documents 
which are not contractual and which, it is submitted, have no legal 
significance apart from section 10 (2) (c), unless the policy of insurance 
under which they were delivered is valid and subsisting (m). While 
the authorities governing actions for " cancellation and delivery up ” 
deal solely with such documents as are contractual in their effect, it 
might nevertheless be argued that such proceedings could be taken 
with respect to a certificate of insurance. The contrary view is, how- 
ever, preferred for the three reasons which are here summarised (v). 

This being the case, any cause of action by the insurers would have to 
be based solely upon the failure of the insured to surrender his certificate 
of insurance or to make a statutory declaration concerning it in accordance 
with his obligations under section 14 of the 1934 Act. But the express terms 
of that section already penalise him for such failure. Further, insurers have 
no absolute right to the surrender of the certificate, as such certificate may 
have been lost or destroyed, and failure to procure its surrender or the 
making of a statutory declaration docs not expose the insurer to liability 
under the cancelled jK)licy if he commences the requisite proceedings " in 
respect 0/ the failure to surrender," not, be it noted, "for the surrender of the 
certificate." 

2 . Criminal proceedings. — The former interpretation of the expression 
contemplates criminal prcKeedings under .section 14. Such proceedings may 
be commenced, by information or complaint, when the ex-assured is seven 
days in default. By section 10 (z) (c) the insurers are given fourteen days to 
commence their proceedings. The apparent conflict between the two periods 
is strsceptible of ea^-y explanation if this interpretation of the words under sec- 
tion 10 (2) (c) (iii) is adopted. The as.sured. in a given case, having failed to 
surrender his certificate within seven days of cancellation may immediately 
thereafter be prosecuted under section 14 in resixet of such failure, and where, 
as may well be the case, such prosecution is commenced (te) within fourteen 
days of cancellation, the insurer will have by complying with section 10 (2) (c) 
relieved himself of the burden of section 10 (i). The question of the onus 
of proof in such proceedings is considered in a later place (jc). 

It is submitted that the interpretation last discussed of the phrase 
employed in section 10 (2) (c) is the preferable, since it enables an easy con- 
struction to be placed upon the duties of insurers thereunder, complies 
implicitly with the qualification ” under this part of this .Act," and avoids 
the difficult considerations which would have to be weighed in determining 
whether or not civil proceedings for breach of statutory duty were in this 
context admissible {a). By concluding that proceedings uqder section 14 
are contemplated in the wording of section 10 (2) (c), it b^omes unnecessary 
to deal with the complexities of the c-xact form of the possible civil pro- 
ceedings for breach of statutory duty or what relief could be sought in such 


(ut Se«, e.g., notes on s. 40 of the 1930 Act, chapter 1 \', ante, p. ^40- The insurer is 
not prejudiced by the fai tire of the assured to deaver up his certificate, etc., untess he 
faiiS to commence proceedings under s. 14 now under discussion. 

(f) Shou.d proceedings have been commenced by the insurers, the fact that the 
assured sti.l holds his certificate does not prejudice Uie insurers, vis i vis third parties : 
the assured himself is in no better position than he would be without a policy as far as 
prosecution under the principal Act and fo.ilure to comply with its provisions are 
concerned. 

(tv) As to when a prosecution is commenced, see chapter IV, ante, p. 249. 

(x) Chapter IX, post. 

(«) For a study of these considerations in another relation, see chapter IV, ante, 
p. 163. 
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action (£). The question of the rival interpretations is no easy matter, 
however, and whilst one is preferred by the author for the reasons indi> 
cated, the difficulty can be met in practice by the insertion of a term in the 
policy requiring the insured to surrender his certificate within fourteen days 
after cancellation by mutual consent or imder a proviso. 


IV. — Appucation to Securities 

Section 15 . 

Application of thla Part to securities ^ven rukder Part 11 of the 

principal Act. 

“ The foregoing pro\'isions of this Part of this Act shall apply in relation 
" to securities having effect for the purposes of Part II of the principal Act 
'* as they apply in relation to policies of insurance, and in relatiop to any 
“ such security as aforesaid, references in the said provision-s to being insured. 
*' to a certificate of insurance, to an insurer, attd to persons insured, shall be 
" construed respectively as references to the having in force of the security, 
" to the certificate of security, to tire gix’er of the security, and to the 
*■ persons whose liabilitj* is covered by the security." 

(l) ’* Haring effect for the purposes of Part II of the principal Act ." — It is 
submitted that these words show that the obligations undertaken by the 
giver of a security under section 37 [c) of the principal .>\ct (J), and the 
general scope and effect of a security are not enlarged by tire provisions 
of this Act. The most important point in this connection is that which 
has previouslv been referr^ to (/), namely, the question whether under 
section 10 of this Act the giver of a security can lx: made to pay to a third 
party any sum in excess of tliat to which he may have limited his liability 
under the security in pursuance of the express provisions of section 37 
entitling him so to do. 

It has been submitted that section 10 of this .Act, which must lx: con- 
strued strictly, cannot be said to have repealed the provisions of section 37 
of the principal Act without express words to that effect. It is true that 
the imperative word-s of subsection (i)of section 10 of this Act are peremptory 
and without qualification ; nevertheless, they only require paj-ment to 
respect of a liability covered by the terms of the .security — and, it is 
submitted, a liability for £10.000 is not one covered by a security limited in 
£5,000 in so far as it exceeds the latter sum (g). Moreover, as hits previously 


(i) The dahn coaid hardly b« (or a declaration that the policy i« avoided under 
a. 10 fj) ia view ol the difiereot circunutancea to which ». to (2) («.) applies and of the 
exprew terns of a. 10 (3$. Nor could the ciaiin be for surreoder o( the certificate, 
which is not always the apprt^xriate or necessary coone. It is hardly poeaihle that 
a claun would be made, or upheld, that another person shonld make a statutory 
dectaratkitt. 

a jfmtt. p. 37 J. 

The Kuad TraiCc Act. 1930 (23 tialsbury's Statutes O07). 

(/) Jtnu. p. 297- 

If) If this sabmiesion be accurate, tbetr is in fact no repugnancy between the two 
eectMMMCotKenxd. But even if the two sectiona are repugnant, wBkh if the eubmiaaion 
mede in the text is inaccurate needs must be the caee, then it ie apprehended Umt 
a. 10 of the later Act crutnot be considered to remove by impUcation the benefit nf the 
limitation ofliabiUtyexpraaaly conceded by the earlkr Act. Deepite the prindpte that 
a later enectmest is deemed, in eneb caee. to repeal by implication eo mneb of n ptevioue 
enactment ae is incoasatent with it, the rule that later general enactments do not 
derogate from earlier special enactments would seem appUca^. See MUa well, ytliEdB.. 

133 ^ ■ 31 Halsbuiy's Lawe, ind lidn. .3<3<dt. and cas es there dted ; Dt 

Wituom V. Brecon Corpcniiom (1839), zb Dcav. 533 ; /Vsfly v. 5 oUy (1839). sb Beav. bob f 
eae per Lord Hoaflotum. Barker v. Ettgrr. [1898} A C. 748. at p. 734 ; £bm» v. Girim, 
(1891} I Q. B. 65]. 
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been pelted out, there stems no difference in principle between limiting the 
liability covered by a security by excluding liability arising out of certain 
classes of risk (as, for example, the use of the insured vehicle for purpos^ 
of the motor trade) and limiting such liability by excluding liability in 
excess of a certain amount. However this may be, the submission made 
above is maintained. 

(2) “ Ref^ences to . . " — The necessary transposition which this 
section r^uires when considering the various provisions of the preceding 
sections in relation to securities have been noted in each instance by way of 
footnote. It is unnecessary here to do more than point out the following 
difficulties which this method of compendious alteration involves. 

i. " To a certificaU of insufattce." — The inapplicability of trans- 
posing the words " certificate of security ’’ in subsection (i) of section lo 
in the reference therein to the delivery of a certificate of insurance under 
subsection (5) of section 36 of the principal Act has already been indi- 
cated (A). This might, it is thought, be treated as a caaus omissus, and 
the necessary change of wording be implied (i). 

ii. “ The having in force of the security " is not a phrase which 
aptly takes the place of “ insured." For example, subsection (i) of 
section to refers to a judgment obtained against any person insured 
by the |x>licy : this thus becomes “ judgment obtained against any 
person having in force a security,” which at once begs the question as 
to how a security can be " in force ” if the giver of it is entitled to 
avoid it on any ground. It seems unfortunate that the word " secured ” 
could not have been specified as the substitute of " insured." 

(3) " Policy " is not expressly stated in this section to be interchangeable 
with " security.” This, how’cver.is in effect provided by the enacting words 
of the section, and the transposition must be implied where appropriate 
unless most of the provisions of section 10 are to become inapplicable to a 
security. 

(4) " Insurance " is given no equivalent word to be applied in relation to 
securities. This, perhaps, is a slightly more serious omission having regard 
to the fundamental difference in character between a policy of insurance 
and a security. The appropri.ite equivalent word is, of course, " under- 
taking," and the phrase " restricts the insurance of persons insured thereby ” 
in section 12 (h) should, w'hen applied to securities, be read as " restricts 
the undertaking given to the persons having in force a security." 

V. — Emergency TRE..tTMENT 

1. Section 16 (1). 

Payments and Insurance in respect of emergency treatment of injuries 
arising from the use of motor vehicles on roads. 

" Where medical or surgical treatment or examination is immediately 
" required as a result of bodily injury (including fatal injury) to any person 
" caused by, or arising out of, the use of a motor vehicle on a road, and 
" the treatment or examination so required (in this section referred to as 
" ‘ emergency treatment ') is effected by a registered medical practitioner, 
" the person who was using the vehicle at the time of the event out of wtdeh 
" the bodily injury arose shall, on a claim being made in accordance with 
" the provisions of the next succeeding section, pay to the practitioner, or, 


(M) A nU, p. 2 78. 

(t) See »nU, p. 279. sad the cases there dted. 
(M) Ant*, p. 316. 
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" where eii^ergency treatment is eSected by more than one practitioner, to 
" the practitioner by whom it is first efiected — 

*' (i) a fee of twelve sliilUngs anc^ sixpence in respect of each person in 
" whose case the emergettey treatment is effected by him ; and 
" (ii) a sum, in respect of any distance in excess of two miles which he 
“ must cover in order to proceed from the place whence he is 
" summoned to the place where tlie emergency treatment is 
" carried out by liim and to return to the first-mentioned place, 
“ equal to sixpence for every complete mile and additional part 
" of a mile of that distance. “ 

In the preceding chapter it was shown that the Road Traffic .\ct. IQ30, 
as amended (/), conferred certain limited rights njjon hospitals to claim and 
receive pa5Tnent in respect of their reasonably incurred charges for medical 
treatment to injured third parties. The liability to pay such charges was, 
however, conditional upon payment having been made in satisfaction of 
that injured third party’s liability by the insurers, or otlier persons therein 
specified (m). The provisions of the Road Traffic .Xct, 1034. confer rights 
additional to and quite independent of those mentioned above, and, more 
remarkably, impose liabilities upon the users of motor vehicles independent 
of negligence or other viTongful act. but merely because they happen to be 
using a motor vehicle which at some time, in some manner is involved in 
an accident in which personal injiiiy is sustainefl by any jierson. The object 
of these provisions mns thus strikingly counter to the well-established view 
of the Courts that the use of a motor car is a jrerfectly lawful use of the 
highwtiy («). that a motor car is not a dangerous thing (0), and that so long 
as a motor car is used with care no civil liability c.tn arise from its presence 
or user on the highway (^). The imposition of liabilities upon the users of 
motor vehicles merely b«ause they are using such nuxles of conveyance is 
a novelty, which can hardly be justified by reference to the small quantum 
of the obligations thus imposed. 

(i) " H hfre medical or surgical IrealmenJ or fxaminalion ." — .\s its defini- 
tion indicates, " medical ” treatment is properly treatment by the administra- 
tion of healing liquids or substances, while " surgical " treatment involves 
manual or instrumental interference with the patient (q). I he subsection 
contemplates two types of circumstances, cases in which something must lie 
done to aid the injured third party, i.e. treatment, on the one hand, and 
cases when physical examination is needed in order to ascertain whether or 
not the patient requires treatment, on the other. Even though no 


{/) 23 Haisburv'} Statutes 637. amended by the Koiid and Rad Traffii Act. 1933. 
*.33 (2b Hatvbury's Statutes 8<>S! 

(ml Chapter IV, ante, p zbS. Sec alv> on that paite a diacuwion on the efiect of the 
National Health Service .■Set. 19^6. on that section f»l the 1030 Ai t It wac there ittated 
that it may well be that pfactilioner* and ha»pital authorities who dii>{icn*c tnodical 
treatment to injured third parties without charge to the patient under the teniu u( the 
National Health Service wUl not iivakc any claim against the msurers of tlie niotorirt who 
injured the third party, hurther, the cflect ol « 3 (3) «l the I,aw Reform (I'etwinal 
InjarteaJ Act. 194H, on *. 36 (2) of the Road Trafhc Act. 1930. wa* considered Hoth 
th^ new Acts w^ afiect this * 16 1 1) of the Road Traffic Act, 1934, in the same way. 

|M) Wing H. London Omrral Omniku. Co . 1901', 2 K U (>$1. chajitcr 1 , ante, p. 32. 

{<*) S- Co.. [ itfib'i I K. B. ign. Sw anu, cfiapter 1 , p 32. 

(p) V. Bnlamnta Hygienic Laundry Co, ti 9 » 3 ] « K. B 539; on appeal, 

(1923! a K. B *32 

(f) Prom the tegaJ aapcct, however, the additional " or snrgical " is imbabiv 
radnadaot. From the aarliest times the status of surgeons and physicians in England 
has been regoUted by statutes which, up to the present day, involve little if any 
tHstiactroB between " medicine " and surgery mid concerning which it may be said that 
■w d k r ine includes surgery. i>ee, lor a history ol these statutes and generally. Royal 
Cottage of Pkyttctant v. Cemetai .Vsdtcal Connctl (1893), 63 L. J. Q. B. 329. 
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treatment is, in fact, necessary or even indicated, an examination, with the 
same consequences as regards liability, may take place. The patient may 
be unreasonably insistent, hypochondriacal or merely deceitful ; the position 
of the party liable is unchanged. 

(2) " I s immediately required ” — These words are so vague, for it is nowhere 
indicated by what test " required ” is to be judged or who, if anyone, is 
to make the request, that it is doubtful whether they prevent the section 
from applying to every case in which a third party sustains bodily injury. 
The word " required ” is capable of two interpretations, one transitive, 
meaning necessary ; the other intransitive, meaning where a person requests 
something. It is submitted that in the present context ‘‘ required ” must 
be interpreted in the former sense, as meaning necessary. To adopt the 
alternative interpretation would, in certain circumstances, lead to impossible 
conclusions, and there is no doubt that the section is intended to apply to 
cases when no person is in a jHisition actively to " require ” treatment 
although such treatment is necessary. 

The adverb " immediately ” qualifies " required ” in its relation to 
treatment or examination. Cases in which treatment, etc., is not at once 
neccsstiry {e.g. where the injured party appears to Ijc uninjured and un- 
affected after tlie accident, although, in fact, harmed) are thus excluded 
from the purview of the section. It is therefore possible to refer, as does 
the section, to such “ immediately required medical treatment or examina- 
tion ’■ as " emergency treatment.” 

(3) "Asa result oj bodily injury (including fatal injury) to any person .” — 

The term ” iKxlily injur\- " i.s found in the Koad Traffic Act, 1930 (r), in 
connection with which its meaning has already been discus.sed .Although 
it is not consistently used in that statute, the words " personal injury " 
conijx'ting with it (a), it is submitted that the two expressions are 
synonymous and that bodily injury would include injury by shock and 
mental injury (b). ” Bodily injury ” is used in distinction to " death ” 

both in the Koad Traffic Act, 1930, and in the Road and Railway Traffic 
Act. 1933 (J). Its use in the present section as including fatal injury is 
novel to this branch of law. but does not appear to present any difficulty. 

” Any person " must, in this context, refer to a real person as opposed 
to a legal ptrrson, which by its nature is incapable of sustaining bodily injury. 
■' Any person ” is sufficiently wide to include the user of the vehicle him- 
self (e). 

(4) " Caused by, or arising out of. the use of a motor vehicle on a road .” — 
The terms in the alx>ve piirasc arc all employed in the Road Traffic Act, 
1930 (/), in relation to which their meaning has already been considered. 
Pursuant to the general rule for the construction of the 1934 Act with the 
earlier enactment (g), the di.scussion of these points in the preceding chapter 
must be summarised in their present application (A) as follows : 

“ caused by, or arising out of.” — I.e. when the use of the vehicle is a 
causa causans of the injury’ (i). ” Cause ” in this sense is independent 


(r) S. 36 (i) (b) ; see p. 188, ante. (a) Ihid., s. 40 (2). ante, p, 252. 

(fc) Hamhrook v. Stoke.-. Brothers, flOi.S] i K. B, 141. C/. chapter IV, ante, p. 197. 

(d) S. 33 {zb Halsbury's Statutes 898). (r) Cf. ante, p. 197. 

(/) 23 Halsbury’s Statutes 607 : chapter IV, ante, p. 196. 

{K) S. 42 (i) (27 Hnlslniry's Statutes 5U5). ante, p. 227. 

(h) Here the words have a different meaning from that which they bear in s. 36 (t) (b), 
the difference being created (1) by the presence of the comma between ■' by " and " or," 
(ti) the absence of any reference to liability for the cause of the injury, etc. See further, 
ante, chapter IV. pp. i9<). 197. 

(t) See Chapter IV, ante, p. 197. 
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of considerations of legal liability. The word *' event,” which is used 
to refer to the incident or accident in question, throughout this and 
the following section, together with section 16 (3), is a sufficient indica- 
tion that '■ caused by or arising out of " has reference to circumstances, ' 
not to liabilities. The presence here of a conuna and its absence in 
secUon 36 (i) (b) show that the phrase bears a wider meaning {k). 

“ the use." — This unpUes that the motor vehicle must be being used, 
and not merely present, stationary and unattended, on the highway (/) . 
That liability is imposed upon the person using the vehicle indicates 
that only cases when the vehicle is in use, whether or not it is being 
driven, are contemplated by the section. 

” of a motor vekicie." — The exclusion of tramcars, trolley vehicles and 
invalid carriages (ffi) from the definition of motor vehicle in Part II of 
the 1930 Act must be followed in Part II of the present Act («). The 
term therefore bears the same meaning as has been previously discussed. 

" on a road " means any highway or road to which the public has 
access and includes bridges (o) and the adjacent footway (p). 

(5y "vlfuf the treatment or examination so required ... is effected by a 
registered medical practitioner ." — As has been indicated, such treatment or 
examination which is immediately required is known as " emergency treat- 
ment,” and the necessity of immediate treatment does not give rise to 
liability unless such treatment is carried out. It is submitted, and sub- 
clause (b) bears this out, that only treatment carried out immediately 
fuUowing the accident can furnish a ground for liability under the section ; 
that it is, in fact, the effecting of immediate treatment, etc., which gives 
rise to the liability to pay for such " emergency treatment." 

Registered m^ical practitioners are such medical practitioners of the 
necessary qualifications as are entitled to be registeretl under the Medical 
Acts. 1858 and 1886 (y). They are subject to the control of the General 
Medical Council and are entitled to certain monopolies and privileges. 
Dentists, chemists, veterinary surgeons, nurses and pharmaccuticlsts arc 
not registered medical practitioners within the meaning of the Medical .\cts, 
nor. it is submitted , witfiin the subsection . Registered medical practi tioners, 
otlicr than fellows of the Royal College of Physicians (r), are now by statute 
entitled to sue for diaigcs. expenses and fees (s). and thus, as a rule, would 
be entitled to charge for emergency treatment apart from the right coaferr«l 
by the present section upon a contractual basis, express or implied. The 
statute, therefore, confers upon them an additional right, the nature, extent 
and incidoicc whereof w'ill be examined as they arise fur comment here- 
after. One curious result of the section is tliat where the user of the motor 
vehicle involved in the accident happens to be a registered medical prac- 
titioner he will be unable to recover in respect of emergency treatment, 
even though some other person is at fault, since the right to rerover is only 
conferred against the user of the vehicle (/). 

(6) " The person who was using the vehtcie at the time of the event out of 
which ike bodtfy injury arose." — Person in the context means any person, 

(A) See note (A) on ia«t page (0 Cbapttx IV, mmte, p. 177. 

jm) Chapter (V, ante. p. >76. 

S. (0 (*7 Uabbury'a Statutes 563) ; emU, p. 277. 

(0) Chapter IV. amU. p. tjO. 

(p) Bryant v. Atart (193*), 147 L. T. 499 

if) S«. 13 et teq. (ii HaMbatrys Statutes o/t). s. 27 fit HalaboryV Statutss 713). 

(d bador the duifter of that body. Bat th is d is a WH ty dooi not extend to meanbers ; 

Cm»m V. Bade (1863), a H. * C 93 - 

(1) Medical Act. iMKi. s. 6 In Hatsbury's Statvtai 717). 

(0 Ja. the statatB smuld only glv* btaa a tight to noover ngaiiwt hiaweM. 
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whether an individual or a fictitious person, such as a corporation. The 
implications of “ use ” as described in this section have already been dis- 
cussed («). The " event ’* is the brief substantive description for the occur- 
rence caused by or arising out of the use of a motor vehicle on the road from 
which bodily injury results. As has been said, the section is concerned purely 
with “ events,’ which in themselves can and frequently do occur without 
question of fault or liability. Bodily injury includes fatal injury, as the 
section itself indicates. “ Person using ” means " person prindpaUy 
usii^" («). 

The section provides a measure for the liability of the " user ” of the 
vehicle, and he is expressly enabled to claim indemnity against such liability 
when he is not the party in fault (v). The procedure whereby his liability 
can be enforced is outlined in the succeeding section (ip). 

(7) " Shall, on a claim being made in accordance with the provisions of the 
next succeeding section, pay to the practitioner." — The statutory nghts of the 
registered medical practitioner to recover his fees and expenses by legal 
action have already been referred to (x). This section confers additional 
rights independent of any contract, or indeed of any duty or responsibility. 
The niethc^s whereby registered practitioners' claims may be enforced 
are fully discussed in the notes upon section 17. Suffice it, at this point, 
to say that no liability arises until a claim for payment is made, but that 
when such claim is made, liability arises immediately and the sum properly 
claimed must be paid to the claimant forthwith (y). 

(8) " Or. where emergency treatment is effected by more than one practitioner, 
to the practitioner by whom it is first effected." — This part of the subsection 
deals, though not too clearly, with cases in whidi more than one registered 
medical practitioner are concerned in rendering " emergency treatment.” 
It is clear tliat when an accident involves tKxIily injuries to more than one 
third party the person using the motor car concerned may be liable to pay 
for emergency treatment rendered in respect of each injured person. If the 
parties injured are treated by sep,irate mt'dical practitioners, no difficulty 
in determining the liability of the person using the motor vehicle arises. 
But where one or more third parties are rendered " emergency treatment " 
by more than one doctor complications ensue. These complications the 
section endeavours to escape by providing that the first practitioner who 
effected the treatment can claim pajonent, but not the others. " Emergency 
treatment " is treatment which is " immediately required.” Cases may 
arise in whidi delicate points of fact, and perhaps of professional etiquette, 
may be involved in tlie question by whom the ” emergency treatment ” 
immediately required was first effected. For analogy, reference may be 
made to the common case of several house agents claiming commission 
upon one sale of a house. The Act makes no provision for the settlement of 
conflicting claims by medical practitioners, let alone what is the position 
when two medical practitioners jointly render emergency treatment {2). 

19 ) " ®/ shillings and sixpence in respect of each person i« 

whose case the emergency treatment is effected by him." — This dearly indicates 
a per capita fee of 12s. 6d. As has been stated, the position where one 
practitioner treats more than one third party, or where several practitioners 


(«) It is submitted that " the person . . . using ” means the person chiefly using ; 
thus in the rase ot a bus or taxi the owners and not the passcngeis would be the ' persons 
using ” the vehide for the purposes of the section. 

fv) S. i6 (3) Halsbur>''8 Statute.H 54!!) ; post, p. 347. 

(») Ibid., s. 17. post, p. 349. , , c. ^ 

ix) AnU. p. 344. ly) See fully notes to s. 17, port. p. 349. 

(r) See further, post, p, 353. 
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treat separately an equal number of third partis, is clear. Difficulties 
will arise in rare cases where one third party is treated by several 
practitioners, or where several practitioners treat a smaller or greater 
number of third parties, in which cases the test, who gave the first treat- 
ment, is little calculated to form clear-cut issues. Apart from priority in 
point of time it would, however, be difficult to devise a test which, in practice, 
will as a general rule operate without too great a difficulty. 

(10) And a sum. in respect of any distance in excessof two miles which he 
ewer in order to proceed from the place whence he is summoned to the 
place where the emergency treatment is carried out by him and to return to the 
first-mentioned place, equal to sixpence for et>ery complete mile and additional 
pari of a mile of that distance."~To the specified fier capita fee of 12s. 6 d. 
the medical practitioner who first eflects emergency treatment is entitled 
to add a distance fee of 6 d. per mile for the distance in exces.s of two miles 
which he covers (or the purpi>se to and from the place where tiic treatment 
was rendered to the place from which he was summoned to give such 
treatment. 

2. Section 16 (2). 

" Where emergency treatment is first cfiecte,) m a hospit.al (that is 
" to say. an institution, not being .in institution c.irned on for profit, which 
" provides medical or surgK.il treatment (or in-ji.jttents| the provisions of 
" the foregoing suhsecUon with respect to the payment of a fee shall, so far 
■■ as applicable, have effect with the sulistitution of references to the hospital 
" for references to a rcgisterect medical practitioner." 

The obji-ct of this subsection i.s to assimilate as far as possible the position 
of hospitals rendering emergency treatment to that of mctlical practitioners. 
Hospitals thus receive further rights in aildition to those enjoved under 
section 36 of the Road Traffic .\ct. 1030 (a). Ihc provisions of the piresent 
enactment as far as they specifically affect those of the preceding law arc 
dealt with subsc'quently in more detail |6). 

That part of the sulrsection which defint's a hospital needs no comment. 
The rights and legal position of hospitals in resjust i,f their reasonably 
incuned expenses fiave already liccn discussed elsewhere (c). Tlic com- 
mencing words of the phrase, fiowevcr. require some comment, concerning 
the difficult expression ' first effected.'' While tin* subsection does not 
give rights in respect of treatment by a hospital («/;, it nevertheless appears 
that the right of a hospit.il to receive payment is alternative to and not 
cumulative upon the rigid of a medical practitioner to receive such payment. 
On the whole it may be said that rases are somewh^jt rare in which injured 
third panics find themselves in hospital where they have been brought 
on the diagnosis of a medical practitioner. The exclusion of institutions 
carried on for profit Is designed to prevent iiur.sing homi») and such like 
instituticMis from enjoying the rights which this section grants. 

In the event of emergency treatment being first effected in a hospital 
such hospital liccomcs entitled to claim the per capoa fee of izs. 64 , from 
the user of the motor vehicle involved in the accident. The fee is not 
claimable where emergency treatment has been ellcclcd by a medteai 
practitioner elsewhere, but wfiere the treatment is effected in a hospital the 
medical practitioner who effect.s the treatment b not cntitlcrl to claim the 

(a) A* amended by the Read and Kail Traffic Act. lOJ). jy (26 lUlsbttty'a Statnee 
SgS), chapter IV. auce. p. 167. A like amendment to *. itt.^npra, is edeeted by ttie 
Nationai Health Servite Act. KMh, loth Schedule, as w set out In note <#). p. Jby. 

(US 17 (6) and (7) • *ee post, |ip. 3^4, jjn, (t) .dnla, p. ah?- 

(d) N.II. the wotfUng " in a hoaptUi.’’ 
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fee. Further, in such the ‘‘ distance fee " to which a registered medical 
practitioner can lay claim is not, it is submitted, applicable to a hospital. 
The wording of the subsection under discussion precludes any suggestion 
that where a hospital is summoned to render treatment elsewhere it is 
entitled to claim the distance fee. Hospitals can only recover when and 
to the extent that treatment is first effected “ in a hospital,” and no sub- 
stitution of hospital for registered medical practitioner can affect the words 
" in a hospital ” which govern the circumstances in which the substitution 
is effective. 

3. Section 16 (3). 

“ Liability incurred under this section by the person using a vehicle 
'■ shitll, where the event out of which it arose was caused by the wrongful 
" act of another person, be treated for the purposes of any claim to recover 
” damage by rea.son of that wrongful act as damage sustained by the person 
" u.sing the vehicle." 

This subsection shows conclusively that tlie liability of a person using 
a motor vehicle to pay for emergency treatment to an injured third party 
is indeix-ncient of fault or negligence of any degree, by giving him a right, in 
certain circumstances, to claim to be indemnified by some other person from 
whose wrongful act the event involving injury to the third party occurred. 

(1) " LiafnIUy incurred under this section by the person using a vehicle ." — 
No liability to pay for emergency treatment arises unless such treatment 
has Ix-en effected .ind, in addition, a claim for payment in respect thereof 
has been made by tbe.[>ractilioner or hospital entitled. Where these con- 
ditions arc present, liability to pay the relevant amount is imposed upon 
the jx;rson using the vehicle from the use of which the accident arose, inde- 
{xmflently of negligence, 

{2) ” Shall, uhere the event out of which it arose iias caused by the wrongful 
act of another person." — This subsection involves two jx>ints necessitating 
comment. First, the right to claim indemnity only arises where the 
accident is due to the vsTongful act of another j^x-rson. W here the user of the 
vehicle anti all other persons concerned in the event arc blameless or equally 
blameworthy, then the liability to pay for emergency treatment remains 
where it is originally imposed — ufwn the person using the vehicle (e). 
Secondly, the question aris«‘s as to the jHfsition when two or more vehicles are 
concenred in one accident. It seems that in such case the practitioner or 
hosjiital seeking to recover the proper fee for emergency treatment is not 
concerned with questions of fault, but may select one. but not more than 
one, of the several users and claim from him. The question of ultimate 
liability is then in the liands of the user upon whom the claim has lieen 
made, and he may follow the procedure indicated in the subsection for the 
purpose of reco\’ering bis loss from the party who is properly liable to bear it. 

(3) " Be treated for the purposes of any claim to recover damage by reason 
of that wrongful act as damage sustained by the person using the vehicle ." — 
Where the user of a vehicle lias become liable to pay the statutory fee for 
emergency treatment he may rely upon that liability as damages, in them- 
selve.s, or in addition to such other damage as he lias sustained sufficient 
to ground a claim based upon the wTongfiil act against any person, in- 
cluding the injured third party himself, to whose wrongful act the accident 
was attributable. 


{«) It therefore seems that the patient is entitled to free treatment at the expense 
of an unfortunate motorist, whilst another motorist involved in the same accident may 
escape liability tbongh equally blameworthy. 
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4. SecdoB 16 (4). 

'* In pangraph {b) of subsection (t) of section thirty-six of the piindpal 
*' Act. the reference to liability in rAec t of death or bodily injury shall be 
" deemed to include a reference to liability to make a payment under this 
“ section in respect of emergency treatment required as a result of bcdily 
“ injury, and t^ proviso to that paragraph shall not have effect as req>ects 
“ liat^^ to make a payment under this section.” 

The most striking effect of this subsection is that not only does it extend 
the scope of the so-called “ compulsory insurance,” but it also makes a 
degree of compulsory insurance necessary in cases where apart from it 
risks to third parties do not require to be insured against. Both these 
consequences are affected by means of an interpretation of the relevant 
section of the Road Traffic Act, 1930 (./), the discussion of which must be 
borne in- mind when interpreting the present provision. Inasmuch as Uie 
latter is interpretati\e, its consequences in the two indicated directions can 
be best studied by treatment under two separate heads. 

(l) “ In paragraph (b) of subsection (i) of section thirty-six of the principal 
Act. t^ reference to lia^ity in respect of death or bodily injury shall be deenud 
to include a reference to liability to make a payment under mis section in respect 
of emergency treatment retired as a result of bodily injury." — The form in 
which this pro\Tsion is drafted requires consideration. It does not amend 
or alter the existing statutory proxision. but it interprets the language of 
the old section referred to by stating that liability in respect of death or 
injury' to third parties sliall ** be deemed to include ” liability to pay for 
emergency treatment under section 16. " Tliird i>arty ri.sks " within the 
meaning of the 1930 Act thus, by reason of the jouit operation of that statute 
and the 1934 Act which is read with it {g). include liability towards medical 
practitioners, etc., who render emergency treatment to third parties injured 
as a result of accidents arising out of the use of motor vehicles on tlie road. 
The expression " third parties ” thus takes on a wider meaning. Used in 
the 1930 Act and in the existing law concerning motor cars to designate 
persons injured through the use of veliicles, it now includes, subject tooertain 
cxHtditiofis (A), medico practitioners and hospitals who rcnd« emergency 
treatment to the victims of the use of the road by themscK'es or by otliers. 
Whereas liability to " third parties " actually injured through the use of 
a motor vehicle is in every' case dependent upon the negligence or other 
WTongiuJ act of the user of the vehicle, the statutory liability to pay for 
emer ge ncy' treatment to the injured third party, wlien after claim it arises, 
is independent of fault or negligence (lU Every' policy of insurance made 
under the effect of the 1930 Act must, by this subsection, cover the insured 
against his liability to pay for emergency treatment. It is submitted that 
it is not essential that tite policy .should contain express terms extending 
the indemnity to such case, although in practice such terms will probably 
be hencefcHth found (A). It u-ill suffice that an insurance is against such third 
party risks as the Road Traffic Act, 1930, requires, for by the operation 
of law ” third party lixks ” include the rA of liability to pay for emergency 
treatment to any other person in respect of injuries arintig out of the use 
td the vehicle on the road. 


(A S. 36 (il fS) (a) llalsbary'* SUtutas 637) ; chaplet IV, ante, p. 1S8. 

Qi 27 Hakbiury’* SuUates 534. 

(A) AtOe. p. *67. 

(0 Ct. oMe, p. 37, a« to otticr casn of UaWUty ariifaig tnm tlw om «f a v o h i rw 
AsiatoipcotedfaBtMofwpoetbjrfhaipss Aet 
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{*) “ And tht proviso to tkai paragraph shall not have effect as respects 
ItaMify to make a payment under this section." — This part of the subsection 
makes an important consequential change in the existing law. The freedom 
from the necessity of insuring against liabilities incurred to third parties 
in so far as they may be workmen in the course of their employment, 
voluntary passengers or persons carried under a contract (otherwise than 
by a public servire vehicle) has already been fully considered («). A policy 
oi insurance against third party liability is not required in these limited 
classes of cases in order to satisfy the requirements of the Road Traffic Act, 
1930. But by the effect of the new sub^tion third party risks which may 
arise in relation to the three excepted classes must, so far as such risks 
include liability to pay for emergency treatment («), be covered by a valid 
and subsisting policy of insurance in order that sections 35 and 36 of the 
principal Act be complied with. A person who uses or causes or permits 
a motor vehicle to be used on a road without the risk of liability to pay for 
emergency treatment to workmen in the course of their employment, 
voluntary passengers and passengers under contract, being covered by 
insurance uill be guilty of the main offence under Part II of the 1930 Act (0). 

Although no corresponding interpretation is included in the 1934 Act 
with respect to liabilities under securities in lieu of insurance, it is submitted 
that the provision under discussion is impliedly incorporated into the 
section of the 1930 .\ct {p) which requires a security to be given with respect 
to " such liability as is required to be covered by a policy of insurance under 
the last preceding section. . . 

VT, Claims for Emercentv Treatment.— Section 17 

1. Section 17 (1). 

Provlelons M to claims for, and supplementary provisions as to, 
payments tor emergency treatment. 

" A diief officer of police shall, if so requested hy a person who alleges 
" that he is entitled to claim a payment under the last loregoing sec- 
“ tion, iuniish to that person any information at the disposal of the chief 
" officer a.s to the identification marks of any motor vehicle which that 
" person alleges to be a veliicle out of the u.se ol which the bodily injury 
" arose, and as to the identity and address of tlie person who was using the 
" vehicle at the time of the event out of which it arose." 

^Tiile section 16 of the 1934 Act imposes fhe liability in the events and 
upon the conditions there specified upon persons using motor vehicles to 
pay for emergency treatment afiordiNl to injured or killed third parties, 
section 17 provides machinery whereby the persons entitled to the benefits 
of this provision shall be able to determine, claim and effectuate tlieir rights. 
At the outset it may be briefly reiterated that no liability arises unless and 
until : 

(i) emergency treatment as defined above has been effected, and 

(ii) a claim has been made by a registered medical practitioner or a 
hospital in respect of such treatment. 

When once a claim has been so made Uability to pay arises immediately, 
and the user who is liable can be forthwith sued for payment of the statutory 
fee. 

Certain points in the first subsection require comment. 


(w) Chapter IV, matt, pp. 198 et s«?. 

(a) And they are " deemed to include " such liability, 
lo) S. 35 (i),’ as to which, see luUy chapter IV. p. 163, ant*, 
(f) S. 37 (I) (b) (»3 Halsbury’s Statutes 639) ; an**. P- 
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> 

(t) " A chief officer of police shall, if so requeued by a person who alleges 
that he is entitled to claim a payment under the last foregoing section” — The 
expression "chief officer of police" beaii^e same meaning as in the 1930 Act, 
in relation to which it hasalready been considered (?). " Person " in this con- 
text must be intended to refer to registered medical practitioners or hospitals, 
the only persons who can qualify to claim payments under section 16. But 
since the section does not make it necessary that a person alleging to be 
entitled to rights should satisfy the chief officer of police that he has a 
prima facie right to do so. and since the wording of this subsection eschews 
the expression " practitioner." it is submitted that any person who, rightly 
or wrongly, allies that ho is entitle<l to claim pajTncnt for emergency 
treatment is entitled to l>c furnished with the information specified in the 
section. His moti\'e in requiring the information is quite irrelevant, as is 
the genuineness or \'alidity of his claim. The chief officer of police cannot 
inquire into these points, but as soon as a request is made of him by any 
person alleging rights under section 16 must furnish the specified information. 

The request for information may l)e made at any time. Although a 
wTitten claim must be made within sewn davs from the time of the occurrence 
concerned and no claim can be made when this limit is e.xceeded (r), yet 
when a claim has been made at the time of the occurrence no such limit 
arises. Thus it appears that it is not necessary for the request to be made 
within an}' defined time, although it might at first sight lie titought that a 
seven-day limit would apply. Further, the request may l^e oral or in writing ; 
the fact that tlie request miLst be made of the chief officer of police indicates 
that such requests will as a rule be made in writing. 

(2) " Shall . . . furnish to that person anv information at the disposal 
of tiu chief officer as to the identification marks of a«v motor vehicle which that 
person alleges to be a vehicle out of the use of which the Miiy injury arose ." — 
In order to exercise his rights under the sulweetion to obtain information 
the person making the request must allege that a motor vehicle i.s involved 
in the occurrence in respect of which bis claim is made. It is nut necessary 
for him to do more than allege that one or more motor \ ehicl« are concerned 
in order to in.sist upon his right to obtain information. Tpem receipt of the 
request the chief officer is b^>uncl forthwith, as time is of the essence of the 
matter, to pnivide the jierson alleging his right to claim with infunnatiun 
upon two matters ; 

(i) the identification marks of any motor vehicle out of the use of 
which the bodily injury aros^:, and 

(ii) as to the idciuity anil address of the perM>n using the vehicle at 

the relevant time. * 

The second of these is discussed in more detail IhJow. Before proceeding to 
some general observations upon the duty of the chit-I officer of police on 
request to provide information, it will not he out of place to treat specifically 
the first matter upon whicli information must be (umtslicd. 

The only matter svs> to which the n»]uisiuons must be definite is the bodily 
(including fatal (s)) injury in respect of which his claim is made. As a rule, 
tfaoujgb not essentially, the .name of the victim will be fumtslied with other 
particulars of the acadent. including a reference to the fact that one or more 
velticles were involved. Where more than one motor vehicle is involved 
the specified uiftH-matim must be furnished in relation to them aU (f). 


Ciwpter IV. amie, p. 

(r) Sempmi, p igf S i6 (t) (17 StatutM 547). 

(I) " Tm UratiicatMW marks of amy motor vshicle which . . 
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Under the first head the index letter and registration number of the vehicle 
must be supplied («). 

Concerning both identification marks and the identity and address of the 
user, the chief officer of police is only bound to furnish such information 
as may be at his disposal. It is submitted, however, that inasmuch as a 
chief officer of police is an authority in control of a force, information which 
is in the possession or custody of any of the members of his force is, in law, 

'' at his disposed." If this is, as is submitted, the case, then the chief officer 
is bound to make inquiry of his subordinates in order to supply the informa- 
tion which is required of him. The duty imp>osed by this subsection is an 
absolute one, in that the officer concerned is bound to furnish the specified 
types of information at his disposal, in the descriljed sense, when a request 
is made of him by a person alleging a claim under section 16. It is sub- 
mitted that no charge may be asked for such information furnished in com- 
pliance with an absolute statutory obligation by a public official. 

(3) " And as to the identity and address of the person who was using the 
vehicle at the time of the event out of which it (i.e. the bodily injury) arose ." — 
Identity may be made knoum by other means than the furnishing of a name 
and/or address, An address is not necessarily the place where a man lives, 
works or sleeps— it may' lx: any place where he is ordinarilv to lie found (v). 
The expressions " identity ’’ and " address " must, it is submitted, be con- 
strued in relation to tiie pur|K)se and general content of the sections now 
under consideration. Any information which serves to identify or locate 
the user at the relevant time of the vehicle concerned sliould be given, as 
far as possible, to secure that such person may be traced and pursued by 
the claimant of the statutory fee. 

The words " the vehicle " might at first sight seem to complicate the 
position arising when more than one vehicle is involved in an accident 
resulting in jK-rsonal injury. This is not. however, the case. The true 
interpretation of tlie wtirds must Ik; in connection with the expression " any 
vehicle" which precedes it. and " the vehicle” must tlierclore mean any 
vehicle respecting which information is required and given. It may be 
remarked that no particulars of the identity, etc., of the owner of the motor 
vehicle may* l>e a.sked or must l>e given. Ownership of the vehicle involved 
is irrelevant as far as sections i6 and 17 of the 1934 .Vet are concerned, 
which impose liability upon jktsoiis using vehicles and upon them only. 
The right to require and the obligation to furnish infonnation are thus quite 
different from the obligations imposed under the Road Traffic Act, 1930, 
whicfi have been alluded to previously (if). 

2. Sectldh 17 (2). 

" A claim for payment umler the last foregoing section may be made 
" at the time when the emergenry treatment is eSccted, by oral request to 
" the person who was using the vehicle, and if not so made must be made 
" by request in writing served on Inm within seven days from the day on 
" which the emergency treatment was efiected.” 

No liability to pay for emergency treatment by a registered medical 
practitioner or in a hospital arises unless a claim for payment is made with 
resfiect thereto. This claim may be made either at the time when the 


(w) See S. jR. & O.. 194 1. No. 1149, made by the Minister of Transport pursuant to 
bit powers under the Roads .\cl, ipjo, ss. (•, u (jy Halsbury s Statutes 90, 95). 

(n) Cf. notes to s. 40 of the Koad Trathc Act. 1930 (-3 Halsbury 's Statutes 640), 
chapter IV, ante, p. 249. 

(«u) Ss. 22, 40, 112 (23 HaUbury's Statutes 627, 640, 683). See chapter IV, ante. 
pp. 249 et seq. 
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emeigency treatment concerned is being effected or, alternatively, by a 
claim in writing (s^ed by the claimant) (x) or, in the case of a hospital, 
by an executive official for and on bsMdf of the hospital (y). Whereas a 
claim contemporaneous with the treatment concerned may be made orally 
of the user of the vehicle involved, a claim made subsequently must be in 
a signed writing, served on the person using the vehicle within seven (^3 
from the day on which the emeigency treatment was effected. The 
requirements of the request and of the modes for communicating it are 
later dealt with (r). The result of the time provision is to give the daimant 
up to the end of seven days after the emergency treatment is effected within 
which he may ser^'e a written claim if he has not already at the time of 
rendering the treatment made his daim orally. 

3. Section 17 (3). 

" A request in writing must be signed by the claimant or, in the case of 
" a hospital, by an executive officer thereoi. must state the name and 
" address of the claimant, the circumstances in which the emergency treat- 
*' meat was effected, and that it was first effecterl by the claimant, or, in 
" the case of a hospital, in the hospital." 

This subsection sets out briefly and simply with what rerjuirements a 
written claim for pa^micnt of the fee must comply. The name and address 
of the claimant, but nut, it is noted, his qualifications or ocrnpation, the 
circumstances in which treatment was effected and the fact that emergency 
treatment was first effected by the applicant or in the hospital where a 
hospital is claiming, are all to be stated, and the whole Is to bc.ar the signature 
of the daimant. or of an executive officer where the claimant is a hospital. 
These requirements apply only to a tgritten and not to an oral daim for 
paymienl. Of these requirements some require specific mention. The Act 
contains no due as to whether any special meaning is to be attached to the 
words " drcumstanccs in which the treatment was effected." It is sub* 
mitted, however, that they mean such external events and factors as suffice 
to identify the occasion in respect of which the claim is made. It may be 
possible that the nature of the injury' is regarded as siicli a drcunistancc as 
IS relevant. There seems, however, no valid reason why this siiould be the 
case. The nature uf the third party's injuries is immaterial except in so far 
as it bears upon what, if any. treatment or examiiution is " immediatdy 
required ” by the third party' so as to furnish the necessary ground to base 
a claim for emergency treatment. Ihc last requirement of tiic subsection 
as to the contents of the written request is tm{x>rtant. Section 16 (i) (a) 
dearly prov'ides that liability sliall only arise in favour of a medical practi- 
tioner or hospital which Jirst fleets trcatniciu ; even if this fundSunentaJ con- 
dition is present, however, no liability arises in fact until a claim is made in 
one of the ways specified in the subs^tion under immediate consideration. 

4. Section 17 (4). 

" A re()u(«t in writing may be served by delivering it to the person who 
" was nsing the velucic, or by sending it in a pre-paid re^pstOTcd letter 
*’ addressed to him at his usual or last-known addicm." 

This subsection merely provides for the manner of service of the written 
request last dealt with, where the claim is made in that manner. The 
alternative methods of serving the request are citlter ddivery to the user of 
the vehicle in person, or postal service in the manner specified. Ddivery 

W S- >7 fj) Habbuiy's SututM 54S). 

(«) SMahova. 


M tm. 

(a) Aim, p. J4t.. 
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suffident to constitute service of the claim may be made in any way in ndiich 
a wnt or process may be served personally upon a party to legal proceed- 
ings (6). The rules applicable to postal service of the claim are similar to 
those which appW to the service of legal process where personal service 
cannot be effected or an order for substituted service is made (c). 

5. Section 17 (5). 

“ A.sum payable under the last foregoing section shall be recoverable 
" aa if it were a simple contract debt due from the person who was using 
" the vehicle to the practitioner or the hospital.” 

The consequence of the assimilation between the statutory fee for 
emergency tr«itment and a simple contract debt is that the former, when it 
has become payable by reason of a claim having been made in the proper 
time and manner, may be sued for and recovered just as money owing 
under ordinary transactions (d). The registered medical practitioner or 
hospital concerned may thus after making a claim proceed to sue the person 
using the motor vehicle upon whom their claim was made should he decline 
to fMV. T he plaintiff in such a suit is not concerned with questions of fault 
or liability ; the conditions precedent to the validity of his claim are satisfied 
when he proves that the defendant is a person who was using a motor 
vehicle invoK'cd in the accident from which the injury resulted, that he, the 
plaintiff, is a person entitled to recover the statutory fee by reason of the 
two facts that he is a registered medical practitioner or hospital, and that 
he has made an oral or written claim for payuient on the defendant. To 
such a claim the defence can only go to one of the conditions of the claim, 
that the plaintiff is not qualified within section 16 to recover, that he did 
not first effect the emergency treatment concerned, or that he has not made 
a claim in the manner and time limited by section 17 for that purpose. 

The other consequences which flow from indebtedness on a s'unple con- 
tract apply to the statutory fee for emergency treatment. Such a claim is 
barred by the lapse of six years from the time when it is made. No demand 
for rayment, after the first claim, is necessary before action. 

References ha\'c been made alxive to the possibility of a number of 
practitioners or hospitals making conflicting claims to pajuicnt of fees for 
emergency treatment under section 16. Although, save in unusual cases 
where two practitioners may jointly effect treatment, there can be no question 
of liability co-existing to two fiersons in respect of the same emergency 
treatment, because only the first of them is entitled to payment, this hardly 
assists the user of the vehicle who is confronted by conflicting claims. He 
will not in many cases know towards which of several claimants he is under 
legal liability and often will have no means of ascertaining, for the section 
does not give to him the right to get information from the police on this, 
or any other, score. It is suggested that be could interplead under Order 57 
of the Rules of the Supreme Court, or the correspondiiig rule in the County 
Court as being 

" a person . . . under liability for any debt, money, etc., for or in 
'* respect of which he is, or expects to be. sued by two or more parties making 
" adverse claims thereto." 

It is well settled that the remedy by way of interpleader is not applicable 
to cases where the adverse claims, although accruing out of the same trans- 


(i) R.S.C.. Older IX.. patsim. See current Annual Practice, 
id KS.C., Order X.. ibid. . ^ . j , s 

W When judgment U obtained it can be enforced against the insurers under s. lo (i) 
of the 1934 Act. ant*, pp. 278 «( i«q. 



354 Chapter V — Road Traffic Act, 1934, Part II 

action, are really different (e). But these cases present no analogy to the 
cases now under consideration in which there is and ran, as a nde, be only 
one liability, the liability to pay the {j^on (hospital or practitioner) in or 
by which emergency treatment was first effected. Each claimant in such 
cases is laying claim to the one pa>*ment which the person using the motor 
vehicle is liable to pay, and the determination of the proper recipient is one 
which depends ujxjn a "ample question of fact with which the person under 
the liability is litt'e concerned. For tnese reasons it is submitted that the 
user of the vehicle is entitled to interplead and, on bringing the money into 
court, to stand aside and let tnc adverse claimants themselves fight out tlie 
issue (/). If the interpleader is not practicable, then the. person liable is 
under the hea^'y burden of finding who in fact is properly entitled to receive 
pajment, an inquiry which the Act proxudes him with no facilities to 
undertake. 

6. Section 17 (6). 

" A fxiy-mcnt made under the last foregoing section to a practitioner 
" or hospital shall operate as a discharge, to the extent of the amount paid. 
■’ of any liability ol the person who was using the vcliiclc. or of any other 
" person, to pay any sum in respect of the expenses or rcinuneratron of the 
" practitioner or hospital of or for effecting the emergency treatment." 

This is perhaps the most difficult provtsion of section 17 to lx‘ construed 
The rights of hospitals to claim their rcxsonably incurred expenses have been 
dealt with in the preceding chapter (g). It will nevertheless be convenient 
to summarise the position of both hospitals and medical practitioners to 
claim payment of tlieir fees and expenses. 

Rights of hospitals. — ,\part from the statutory rights conferred upon 
the hospitals of local authorities (A) and rights arising under the koad Traffic 
Act, 1930 ( 0 , which in its relation to the present provision.s will be separately 
discuss^, the rights of a hospital to recover sums in resjx'ct of treatment, 
etc., most be bas^ upon contractual relationshi]is with the jwriy undergoing 
treatment or some other person. 

Position 0/ patients . — liability of a patient is contractual (apart from the 
statutory exceptions) and depends upon t he existence of an express or implied 
agreement to j.»ay for such treatment. .An implied agreement to jwy will 
exist where the patient voluntarily submits to and accepts treatment. No 
such agreement to pay will, however, be implied where treatment is rendcrerl 
under such conditions that (fie hospital, or other person, acts in such a w'ay 
as to induce the patient to belies c that he is being gTatuitou.<>ly treated, and 
he Ixma fide accepts treatment under such belief. 

Position 0/ third fiarty (A).— His liability may in rare cases be contractual, 
wltcre he gives tlie mstructions for treatment. It may arise out of status, 
as where his wife is treated, it being know-n (hat sfie is tiis wife and lie 
being looked to for payment. In other cases the tliird party's liability 

(»> CrMolorejt V SkaeAU. 'iSojj i Q B jaa, anU »•* carteni Aonuxi Practice, notei 
to Order LVIl. 

Ill Interpleader i.«, for example, admi table where confiictiAft claims are made to 
mvurxDce moiucs. I'rmSi m;iM A -‘.Htamtt (o v 1 hemm {»So7), j th App. 74. ht 
Haycach'i hality fi87<'d. 1 <■ h t’ '»u 

igl Ch^ter IV. «■!«. np 1O7 ft Tfu« right i» •iibyeirt. alwt. to the folkiwlwj# sab- 
tectHm TW Kationat Heallh Serswe A«t. kh'k i« dueuMM}. amt*, p. i&S , tor the 
amcndincnt efletted bv it U> r 17. upra. •(« |> ro;. iiMle Iff. aab 

(O Chapter .V. mate, pp $/ imj. 

id b 30 (j|: *ij lietsriury'* ntatutp* 6j7t. aaamendeii by the Koad and Rail Traflic 
Ati * n riJiMinrv * Statutes tMiS) 

(A) Tba axpresMon ts uaad here in tha ^piiAcati o n ot nartowe athat than tha bayftal 
or pncUtkiBct. and the patkot. 
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(save under statutory provisions) is based upon the commission of a wrongful 
act (fusing injury to tlie patient. In such cases the liability in respect of 
medical expenses is, as has been said, to the person who has been injured 
and who has borne or become liable to bear such expanses as part of the loss 
consequent upon his injury (/). 

With these considerations in mind it is possible to consider the effect of 
the subsection ; 

(1) “ A Payment made under the last foregoing section to a practitioner or 
hospital." — These words present no difficulty of interpretation. It should, 
however, be noted that the subsection docs not come into operation until 
a payment has been made to the registered medical practitioner by whom 
or the hospital in which emergency treatment -was first effected. The 
complications which may arise when rival claims are made have already 
been alluded to (m) ; it will therefore suffice at this juncture to indicate that 
the present subsection does not offer any solution of these difficulties. 

(2) “ Shall operate as a discharge, to the extent of the amount paid, of any 
liability of the person who was using the vehicle." — The circumstances in 
which a person using a vehicle can become liable by contract or statute to 
pay money in respect of hospital treatment receivctl by others have been 
indicated. The words now under consideration indicate, thus, that the 
contractual or statutory liability is pro tanto .satisfied by a payment made 
for emergency treatment (n). In respect of what liabilities satisfaction 
operates is indicated in the discussion which hdlows. 

(3) “ Or of any other person." — Primarily payment of the statutory 
emergency fee satisfies pro tanto only the liabilities of the person making 
the payment. But the words now under consideration indicate that satis- 
faction pro tanto has effect in relation to the liabilities of all other persons. 
•Apart from the rare casi-s umler statutory provisions, the only other persons 
wlu) could be under liability to jiay money to practitioners or hospitals 
would Ih“ injured third parties. Paj-ment by the user of one motor vehicle in- 
voKcd in an accident enures to the lx*nefit of any other person under liability 
to the practitioner or hospital whether he be the injured party himself or 
some other person under a common law liability or liable, as the person 
using another motor car involveil in the accident, by virtue of section l6. 
The subsection indicates that the provision of the new statutory right is 
not to enable a hospital or practitioner to lie twice paid in respect of the 
same liabilities, however sucli additional claim is grounded in law. Wffiere 
payment is clainit*d from atul made by a person using a vehicle involved 
in an accident through the fault of another, the payment, while operating 
pro tanto to discharge the jperson at fault from liability to pay a practitioner 
or hospital docs not prevent the person who has paid from claiming an 
indemnity against such payment from the person really in fault. This 
right is expressly sanctioned by section i6 (4) (0). 

(4) "Jo pay any sum in respect of the expctises or remuneration of the 
practitioner or hospiitl of or for effecting the emergency treatment." — These 
words provide to what cases pro tanto satisfactionr applies. It is submitted 
that the expression " any sum ” rneans in relation to what follows, any sum, 
however chargeable, which any person is under liability, statutory (p) or 
otherw'ise, to pay in respect of the same subject-matter, i.e. treatment or 
examination immediately required by a person injured in a motor accident. 


(/) Chapter IV, ante. p. 3O7. 

(m) AnU, p. 353 (") Subject to s. 17 (7) ; see post, p. 356. 

(o) AnU, p. 348. But if the other motorist is merely equally innocent or blanie- 
worthy, there is apparontlv no right of contribution. 

(jt) Butsees. 17 (7),po5(, p. 336. 
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If satisfaction were only to relate to liaMlity to pay for onergency treat* 
ment under section 16, much of the atiction would redundant and some 
of it unintelligible. The fact that words *' practitioner or hospital *’ 
are prefaced with the definitivejartide is important as indicating tMt pro 
iomlo satisfaction takes effect only in relation to liabilities tomurds tlut 
medical practitioner or hospital to whom a payment under section 16 has 
been made. The section does not. therefore, operate so as to enalde the 
user of a vehicle who had paid one claimant to escape liability to pay other 
claimants. Although, except in extraordinary cases, there can be in fact 
only one proper claimant, nevertheless cases involving a multiplicity of 
clams may be expected to arise (9). Where this is the case, payment to 
one of the claimants can, of itself, be no reply to a conflicting ddm. only 
in the event of such payment having been made to the proper person can 
a second claim be thus resbted. 

7. Section 17 (7). 

" A payment under the last foregoing section shall not be deemed to be 
a payment by an authorised insurer or owner for the purposes of sub* 
section (J) of section (36) of the principal Act." 

The liability which is imposed upon insurers or the owners of vehicles 
covered by deposit or security to pay the reasonably incurred expenses of 
hospitals in affording treatment to the knovrlcdgc of such insurers or owners 
to injured third parties has been fully discussed in the preceding chapter (r). 
It is enough to reiterate that such liability only arises where payment hu 
been made to such third party with or without an admission of liability. 
It is obvious that the fee (or emergency treatment paj’able under sections 16 
and 17 in its nature and incidence is a liability toully diflerent from the 
liability to pay hospita.1 charges imder section 36 (2) of the principal Act, 
and the subsection now under consideration makes it clear that the two 
liabilities arc quite distinct and separate, so that where emergency treat* 
ment is rendered in a hospital the amount of the emergency !« to which 
that hospital is entitled under section 16 of the 1934 Act is not to be com* 

g ated pro tanlo as a pa>'ment of hospital charges under tlie principal Act (s). 

ut where such a payment lias been made to the hospital it must apparently 
be deducted as being money actually received by the hospital from the tot^ 
expenses reasonably incurred by the hospital in respect of the balance of 
which insurers and owners may be made liable umlcr Uie principal Act {t). 

The position of owners under tlie joint operation 01 section 17 and 
section 36 (2) of the principal Act is that they may become automatically 
liable to pay a fee for emergency treatment as wdl as a fee in respect of 
hoqntal Charges. Insurers, however, although they cannot bCbome directly 
liatde to pay a fee for e m e rg ency treatment under section 16 of this Act. by 
the joint operation of that section and section 10 do became directly liable 
to pay such fee if judgment is obtained by the person entitled to claim it 
against the person using the vehicle who is liable to pay it (m). 


(f) Tbao caa be only one person who ties " first effected " en w fen c y treetoMat, 
there is no means by wfakb the user of the vehicle can find oat who the first penoo 

was. 

(r) See chapter IV, mmU, p. 

p) Bet for other parpoees it i» computed as a fin hM/a satisfactlao. See aolr. 
pp. 334 ft .. note* to t. 1 7 (6). 

(r) Becanae the majoilest object of t. 36 (s) as ameaided is to pfoveni a boi p ite l 
from recciirang payment twice in reepect of the wine eapeoaee. 
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PART i.-IXTRODLXTIOX 

1. General. 

In this chapter the last and finally successful effort to secure compensa- 
tion («) for the victims (6) of uninsured motorists comes to be considered. 
In turn the Third Parties t Rights against Insurers) Act, 1930 (c), the Road 
Traffic Act, 1930 (tf), and the Road Traffic Act, 193,4 (<r), have b«^n examined 
in detail, and it has bcTn shown that while gradually (he idea of compulsory 
insurance against the third party risks incurred in the driving of motor 
vehicles on the highway cry'stallis^ during the years 1930 to 1936. the three 
statutes mention^ failed to secure comfileteJy th<? principal object of that 
system of compulsory insurance, that an injured third party, whose injuries 
were caused by a motorist, should in all circumstances obtain the sum of 
money which represented the compensation awarded to him at Common Law 
for those injuries {/). 

(a) In the sense of making certain that a judgment at Common Law in respect of 
personal injuries is satisfied in full. For the beads of damage and the quantum of 
danugei obtainable in a running down action, see chapter I, pp. 60 and 63 resjftc- 
tively. 

f (0) " Victims " it here used synonymously with " third parties " as defined by 
Part II of the Road Traffic Act, 1930, anU, p. i88. 

c) a3 Halsbury’s Statutes 12 ; ante, chapter HI. p. 113, 

d) 23 Habbury's Statutes 607 ; ante, chapter IV, p, i .jg. 

t) ay Halsbury's Statutes 334 ; ante, chapter V, p. 27*1. 

(jf) For the quantum of damages awarded u running doym actions, and the heads of 
dama^ under which claims may oe made, see chapter 1, pp, 60 ef $tq., ante. 
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The root cause of the failure of these statutes to achieve this object once 
and for all was inherent in the system of motor insurance business conducted 
by the insurers of this countrj’. a systeta based on private contracts of insur- 
ance between insunT and assured, with the form of which the Road Traffic 
Acts of 1930 {£) and 1934 (g) only interfered by imposing limitations, without 
disturbing the cardinal principle of freedom of contract which underlay them. 

2. The Contract of Insurance. 

In order that the risk undertaken in consideration of a carefully selected 
premium should not only be accurate!}’ defined at the inception of the period 
of insurance, but should also remain the same throughout that period, and 
also in order that insurers should be given every reasonable opportunity 
to reduce to a minimum the liability of an assua-d to a third party arising 
out of an accident, the terms and conditions of many standard policies were 
numeroiLs and v’aried, Ix'ing divided into three da.ssi'.s (gg). First, those that 
definetl the risk (A). Secondly, those tenns which restrictinl the assuretl in 
the use of the car and the driving thereof (i). Thirdly, those conditions 
which required projier notice to be given to in.surers of any accident, and the 
aftording'of projier facilities to ioMirers to investigate and defend any claim 
made by or against any person insurer! by the ixdicy (AK Each and every 
tenn. from a strictiv legal point of view, was reasonable. 

But the assured jiersoii.s were not usuallv lawvers. and even if they read 
the terms of the [xilicy carefull}'. they could not in all probability under- 
stand their full significance, drawn as they wen- to conform with recorded 
decisions in iiusurance law. in a language which to them was by no means 
common (variance It was inevitable that some careless jx-rsems should, 
wittingly or unwittingly, offend against the tenns of the jwlicy, and That 
many {wrsons sliould us*- a car on the rewd without full a(>pn-ciation of the 
fact tlut they were uninsured, either wholly or in resjHs t of that {^articular 
journey (A. 

The Road Traffic .At ts.by theintruai vol thelangUiige of their clausc-slm), 
did little to ease this situation, as has Ixt n shown It is cHiIy now in 1947, 
when the brxlv of insurers in the United Kingdom ha\e voluntarily taken 
ujion themselvi’s the burden of relieving the third jurty victims of road 
accidents, for those injuries f<*r which the fxrvm resjioastblc cannot jiay in 
full, that a simplification <*f the wonling of the nuire complicated (lolicicscan 
be exjiecfcd. 

Nothing, as will be shown tn). tn the ifotor Insurers' Bureau .Agreements 
relieves the assured from obM-rving carefully the t<rms of his jioltcy'. In- 
deed. in addition to the heavy fK-naities that can lx- inflicted upon uninsured 
dnvers of motor velucles. assuri-d persons w-il) still fiml themseU'es liable to 
pay back to their insurers, and uninsuri'd jxrsons to the Motor Insurers’ 
Bureau, as best they <an. any sums winch have Ixx-n j>aid to extinguish the 


ijf) See Dote frf . p 357. anl< tjf* See nwlc t*,. p. 357. at>U. 

Tlair term* .tint cocxlttiotu uf l!te ktjkiMlard are .set out and di»i:ii»»e<l in 

cluster Vltt, Tlie deftoittun u( (be n«h in the propoiut form u examiixsl in 

chapter VI I. pofl 

“ {*) Lhatinfniisb Isetween (ermit that Jrpnt tlie o»k. and llxxie ttial hmtJ the rwilt when 
defined : lee amU. chapter V. p 317. and diaptcr VI I. pp and 530. /mil. 

(If See rtiapter VI 1. fm*/. f»p 44% 4t 
(ki 5 x:« chapter Vlll, /mil, pf» y|i>, 5«*6 

It, Ci. Pittimisrre v t MOifi amter Oennal tniwanct Vo tmssK IM E. T Ij8 I 
Lnimgri V Lt€fmnt and O'enerat Immronc* Co 54 Li L. K cMl ; Joom v. H'a/iA 

/niMraoce Corporattom, Ltd , 4 All K. H 149. 

See aeie. ctiaptcv IV, p iho, 

{■} Poit, clauae 4 ol the U l.B AKreeowiit. p. 366. 
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liability to third parties. It may be hoped that insurers will endeavour so 
to draft their pwlicies that insured persons will in all cases clearly appre- 
ciate, from the simplicity of the lan^age used, their rights and duties in 
relation to insurance which is still primarily for their benefit. 

3. Treatment of the M.I.B. Agreement. 

Later in this chapter the clau.scs of the M.I.B. Agreement entered into 
by the Minister of Transjxjrt and the Motor Insurers’ Bureau are set out 
and examined seriatim. It will be seen that the core of this “ charter ” 
of injured third parties is contained in clau.se i of the M.I.B. Agreement (a), 
which states in cffc-ct that where a third party, against whose injury insurance 
is required by section 36(1) (b) of the Road traffic Act, 1930 (/)), has obtained 
a judgment against any person in respect of jx-rsonal injuries or death arising 
out of a motor accident, and that judgment is not satisfied by the defendant 
from wliafevcrcau.se, witliin .seven days from the date on which the judgment 
Ix-comes enforceable (9), then the M.I.B. will cause that judgment and the 
taxed costs thereof to l)e .s;rti.sfied. by payment either of the whole of the 
damages and costs awarded, or of any part remaining unpaid at that time 
to the judgment creditor. In the treatment of this Agreement in this chapter, 
no mention will be* made of the vast proportion of judgments obtained by 
injured third parties in running down actions where the defendant is entitled 
to the Irenetit f)f a valid contract of insurance, whereby he may obtain 
indemnity in regard to that liability to the third party from an insurance 
compwny (r). Thi.s chapter is only concerned with the comparatively rare 
occasions on which the defendant in the running dowm action has either 
not taken out a cf>ntract of insurance at all to cover the driving of the motor 
vehicle concemeti, or els<> has entered into a contract of insurance which 
does not in fact cover him in res|)ect of that motor accident (s) or at all, 
with the result that an insurer is not m law liable to indemnify him in respect 
of his liability to the third party in the running clown action. 

It was on such cxcasions as tlusc' that the injured third parties, before 
the M.I.B, came into existence, .sometimes found themselves unable to 
obtain the fruits of the judgments obtained again.st inifH-runious motorists, 
and it was to reincsiy this injustice that the M.I.B. was instituted. In the 
great majority of running down actions there ^s no question as to the right 
of the defendant to obtain an indeiniiitv from an insurer in respect of any 
damages for which he max' lie found liable, and the .Agreement does not 
alter the position in regard to these ca-ses. 

4. General Effect of the M.I.B. Agreement. 

It must always be liome in mind that the Agreement entered into by the 
M.I.B. is not intended to and does not in fact repeal anx' of the proxnsions 
of the Road Traffic Acts of 1930 and 1034. Being in effect a prix’ate Agree- 
ment to which the Minister of Transport and the M.I.B. alone are signatories, 
it could not, of course, hax-c that result. Nevertheless, this .Agreement 
has the remarkable, though indirect, effect of rendering of little worth large 


(o) I'ost, p. jOs- \P) chapter IXr', p. 188. . 

(9) As to the date on which such a judgment becomes enforceable, see post, p. 371. 
(rl The normal procedure by wtiich insurers undertake the defence of a proposed 
defendant in a running down action, the pro|>oscd defendant being entitled to seek a 
valid indemnity from those insurers under a policy of insurance, is considered in chapter 
Vll, post, p. 506, and chapter X. passim. 

{$) The liability of the " assured " arising from the motor accident not being a 
liability covered by the terms of the policy witbm the meaning of those xvords used in 
section 10 (i) of the Road Traffic Act, 1934. ow/r, chanter V, pp. *78 et st^. 
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portions of a well-«stablished and unportant body of statute law, for by its 
terms the Agreemcmt renders almost wholly unnecessary section 38 of the 
Road Traffic Act. 1930 (t), and sectionstiso (u) and 12 (r) of the Ro^ Tra^ 
Act. 1934. 

The whole of the Third Parties (Rights against Insurers) Act, 1930 (w), 
vrill also fall into desuetude in so ^ as that Act- affects Road Traffic Act 
claims (w). There is no sanction for a breach of the Agreement, though 
indeed a breach is inconceivable in the present state of affairs (x). Tlut 
the insurers of the United Kingdom should voluntarily have accepted this 
burden, and that the undertaking of the insurers which is contain^ in this 
Agreement should be accepted by the Government is a remarkable example 
of common-sense co-operation between State and Industry. 


PART 2.— THE OPER.'\TION OF THE ROAD TRAFFIC ACTS 

It is not proposed to examine here in detail the operation of the three 
statutes pas^ to assist third parties to obtain the fruits of judgments 
tecowred in respect of personal injuries. 

The three Acts (y) have been considered exhaustively in the preceding 
chapters (y). ,As a matter of the hisfort- of Motor Insurance Law. however, 
it is necessary' to restate their effect bncll>' to show how far these Acts fell 
short of the final result achieved by the Agreements i-ntcred into by the 
Motor Insurers’ Bureau, a.s a prelude to sliowing how tliat body came to be 
formed. In addition, in so far as these three statutes are still in full force and 
effect, their objivts must be borne in mind now. when many of their provisions 
have been superseded but not repealed by the later Agreement mentioned. 

The Third Parties (Right.s against Insurers) Act. 1930 (a), was passed to 
avoid the particular difficulty arising from the o|)eration of the laws of 
bankruptcy i/>}. By these laws a third fiarty who claimed against an 
assured jierson who became liankrupt. whether as a result of the claim or 
from other cau-ses, found that lus claim ranked equally with others against 
the estate of the bankrupt In the n-sult, insurers wj»o were under a con- 
tractual duty to pay to the assured the amoimt of the third party's clmm, 
bad to jiay that sum to the avsured's trustee in bankruptcy, whereupon the 
money* was swallowed up in the general testate and became asuilablc to pay 
the claims of creditors other than the third party in question. In order to 
preserve that sum intact for the third |*arty. the Act ensured that the rights 
against the insurers arising out of the policy covrring the assured at the 
time of the accident became vested forthwith in the thirf party in the c\'ent 
of the assured's bankruptcy |c). The Act, however, did not achieve anything 

(it See ctupicT IV. amir, p Jiy. (mJ Sec chapter V. antf. pp. *7S-3M- 

See ctiapter V, entr. p 316 

{») 13 Ilabbory'* Slatutet 11 ; anu. chapter III. pp. 1 14-1 15. 

(r) The only poanbir «ao< tioR shoohl the j^ewnt tchenie lail. which luu come into 
operation M a mmlt oi the >1 I U Aitreetneot. ut that Thud Partv Kudu Motor Inaannce 
bunncao nbould be taken over by the State The Minuiter ol ^raiuqiort baa stated (on 
November la. 1943. H u( C (Jfheud Report, coinmn ihyi) that such legislation wonki be 
complicated, and that be was satudM that the voiuntary scheme contauwd in the 
M.l.B Agreement would acluevr the same purpose 

(y) The Third Parties (Right* against liMoren) Act. lyjo rij flaMntry’s Statutes 
111, mmut, chapter III : iWt 11 cd the Road TraAc Act, iqjo (23 HakdNUrjr's Statutes 
(>36). mue. chapter IV : and Flut II of the Road Trafbc Aci^ 1934 (17 Uahdwry's 
Statutes 544). amU, chapter V. 

(0} t) Hatstwry's Statutes is : ewtr. chapter III. 

(h) In Ke HeernufUm Meter Ce . l:sn«rtoChenlMi.{l9sK}Qi. tos, and Huttfs TrmUts 
▼. SewMeru Umtom Cemerhl Imuremta Co. M Amurekuim. fi^tS] Ch. 79j; tmto, p. it?- 
(c) Third Parties Act. 1930. seetkm 1 0 ) *t **t. 
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more than this limited objective, and, as has been shown (d), any vahd 
defence which was available to insurers against the assured in respect of their 
liability for that accident was equally available against the third party after 
he had stepped into the shoes of the assmed. In a number of cases, therefOTe, 
the third piety's claim against insurers was bound to be defeated (r). 

Part II of the Road Traffic Act. 1930 (/), passed a few months after the 
Third Parties Act, also had a hmited objective which was, however, 
in itself a considerable advance. The object (g) of Part II of the Road Traffic 
Act, I 930 > though stated to be proWsion for the protection of third parties 
against risks arising out of the use of motor vehicles, was achieved by indirect 
methods, that is. by compelling the insurance by users of motor vehicles 
against certain sfwcified risks, being liabilities incurred in respect of the 
death of or bodily injury to third parties (A), without, except by -the minor 
limitation effected by section 38 (i), giving to those third parties any direct 
advantages against the insurers (A). The result, as has been shown, in so far 
as the terms of the policies effected between insurers and insured were in the 
main left untouched, w'as to leave the mischief arising from the system of 
private insurance unaffected, in that insurers were still able to avoid liability 
to tbeir insured in cases where the insured vehicle was used outside the terms 
of the cover provided by the |K»licy. or where the assured was in breach of 
one of the many tenn.s tontaim-d in the policy, and thus deprive the third 
jiarty's claim against an impecunious a.ssured of the fruits of success. 

The Road Traffic Act, 1034. Part 11 (/). attempted to remedy this position, 
again to a limited extent, by giving two advantages to third parties, the 
one direct, the other indirect. By the provisions of section 10 (i) third 
parties were enabled to sue insurers dirtsTt for an indemnity in respect of a 
liability, an.sing from a motor accident, which had lx“en projTerly proved 
against the as.sured, providing that a policy had been issut^d to the assured 
which purportiKl to cover him in respt'ct of that accident (m). 

Insurers amid only avoid liability under this provision if they could 
show, within a stated time and after prujMT notice had betm given to them 
of the third {arty's claim, either that the jxilicy which api^eared to cover the 
user of the motor vehicle was in fact no policy at all. that is to say that it had 
never come into eflect Ix-cause of the misrepresentation or non-disclosure 
of the assured in bargaining for the {>olicy («), or that the policy defined a 
user of the vehicle concerned which was different from the user of that 
vehicle at the time of the accident (p). Hy the provisions of section 12 (fi), 
the tiiird jiarty was indirectly benefited by the requirement that certain 
restrictions of the cover {irovided by any poliev of insurance issued under 
the terms of the Road T niffic .Act , lyio. were to be of no effect as against the 


(rf) / 1 nt 0 , clispter III, p. 133 ; section i (4), Third Parties Act. 1030. 

(«) Htasetl V. Legal ank General Iniuranre Co. (1938), 60 LI. L. R. 178 ; Denneky v. 
BelUmy, ( 1938] a All E. K. j6a ; Smttk v. J’earl Aisurance Co., (i939j * AJI E. R, 93. 

{j) 33 Halsbury's Statuti s O07 ; anlt, chapter IV. 

(e) As stated in the Preamble, anie, chapter IV, p. 161. 

(*) As set out in section 36 (r) (b) of that Act, arUe, chapter IV. p. 188. 

(i) Amu. p. 2ig. . ^ 

(*) In the sense of giving to them any right to sue insurers direct lor an indemnity 
under a policy purporting to cover the tortfeasor at the time of the accident. This 
advantage was provided by section 10 (1) of the Road Traffic Act, 1934- 

(l) 27 Halsbury's Statutes 534 ; anU, chapter V, p. 270. 

(m) AnU, chapter V, p. 278. 

section 10 (2) and (3). . ^ j u .0. i- 

IbiA.. section 10 (1), ante, p. 278. This effect was produc^ by the limiting 
wotds therein " being a liability covered by the terms of the policy." 

(f) AnU, chapter V, p. 316. 
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third party himself, although theyremained in full force against the assured (^). 
This second advantage proved in fact of no great value as a protection for 
third parties, as it did Qot in any way ^ract from the right of insurers to 
evade liability on the grounds of misrepresentation or non-disclosure by the 
assured or on the ground that the liability arising from the accident was not 
a liability covered by the terms of the policy. 

Thus, although terms in the policy were made invalid against third 
parties which purported to restrict the insurance by reference to the age of 
persons driving the insund vehicle, yet where the assured had falsely 
described his age or the age of any person who he knew would drive, and 
that false description was material in altering the risk in the e^’es of insurers, 
then the insurers could evade liability (r). 

Again, 'while a term rvstnctmg the number of persons carried in the 
vehicle was made invalid against third f^iarties. \et the insurers could evade 
liability to third jiarties by showing that at the time of the accident pas- 
sengers were being earned for hire t»r reward in a private car. whereas the 
assured had expressly stipulatid that he would not carrj' such passengers, 
find thereby such a user of the vehicle was expressly excluded by the terms 
of the policy (s). The assured was tlu refore either guilty of mi.srepresenta*- 
tion in the proposal form or else the liability ansing from tin- accidc-nt could 
be shown not to be covered by the tenns of the |>oliry. In either ease the 
rights of the third |»art_v (/) given b\- the earlier provision to sue insurers 
direct were defeated 

It is impossible to avoid a fwling that the framers of the Act never 
intended to piermit these gaping holes in the astern of compulsoiy insurance. 
Nevertheless, the language in the Act permitted them, and u wa.s inevitable 
that insurers should take advantage of them. Private insunuice companies 
are not charitable institutions, and in any ca.se it would be found hard to 
relieve, as a matter of chanty, an assured who not only drove liadly but 
broke his contract as well. 

PART 3— THE FORMATION OF THE MOTOR INSURERS’ 

BUREAU 

In the years following the fxi-ssing of the Road Traffic .Act, 1934 (fl). 
these defects in the k-gislative sihenie for providing tom{H-i].satiun to injured 
third parties became readily ajijtarer.t In addition, owing to the award of 
very large sums by Junes to these injured jversons. and also in cases of 
death (6), certain imuirance comjianies found thcm.selves unable to meet their 
commitments. .A Departmental Committee, which included representatives 
both of the insurance comjanies and of I,loyd.s, was therefore appointed 
by the Board of Trade in Fcbruaiy. 193b. iindi^r the chairmanship of Sir 
Felix Cassel, K.C., to consider changes in existing law relating to the carrj'ing 


If) IhsUngotsh timre between terms ol thr |>utKV wUish Urfint and ttioiw which 
rmtnet the msorarKe ol Uie frrvm* insured bv tl»e |>ubLy. See auU, tliaptrr IV, p. jSi 
fr) MtrekanU »tui .Manttfacturiri luatrancf Co, Ltd v Hmttt and Tkome. lOfe] 

4 All £. It. ao) , afbnncd, * K- B . *94*. > All 1 -. K 113 . BtitaJ v. (I aland 

( 194 *). 73 LI L- R 

(r) Wyatt v OmldtuiU Intnranef to . i K It <>st ■ (•9371 1 Alt E. !l- 701 ; 

Bonksm v Zttntk Camgral Atodent awt l.iabdUy Imntamt Co, ft943| K K tv*’. 
[1949I * All E. K. 427 . LaytatX v. Hoad Tramptfti and Crntral Imnranft Co (OMOh 
67 U. L. R ty>. 

(9 As defined fay lectioc 36 (t) (b) at the Hn»d Trafitc Act. 1930- 
(a) 27 Hafaibury'* Statotes 334 onto, chapter V 

fh) C/ the efiect ol the deumon in Hata v. /'W, 1 1957) A. C. 816 : [1937) 3 All E. »L 
339, in wluch ^1,000 wna awarded to Uw represenUtivea of a yonng girt of 33. kiUtd 

5 * maiat ac cMkm t. 
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on of the business of compulsory insurance against third party risks. This 
Committee made a imanimous report in July, 1937 (c), in which three major 
alterations in the law and in insurance practice werfe recommended. These 
were, first, that the standard of solvency of insurers who transacted this form 
of compulsory insurance business should be kept at a very high level (<f); 
secondly, that a Central Fund should be instituted, to which all authorised 
insurers in the motor insurance business should contribute, and from which 
payments should be made to injured third parties who were unable to obtain 
satisfaction of a judgment obtained against a motorist, and. thirdly, that 
legislation should be passed to the effect that no conditions in a motor 
insurance policy should be effective against an injured third party save a very 
few relating to the limitations as to user of the insured vehicle and to the 
persons entitled to drive it (r). 

The Committee also took note of two further problems, but made no 
recommendations in resjx-ct of them, as they fell outside the terms of 
reference. The two problems were, first, whether classes of road users other 
than motorists should be compelled to insure against " third party risks ” (/), 
and, secondly, whether liabilities arising from road accidents other than 
liabilities in resjx-ct of jx rsonal injuries should be the subject of compulsory 
insurance. It is quite frccjiient that costly damage is done to expensive 
motor cars by road usi-rs who are quite unable to pay therefor. Neverthe- 
less, no change in the law in relation to these two problems has yet (June, 
1948) IxH'ii made. 

In the war years Ixtween 1930 and 1943 the recommendations of the 
Cassel Committee could not lx* put into effect. In November, 1945, the 
Minister of War 1 rans[x)rt announced that insurers had voluntarily made 
projiGsals which would effect thoM* rtcommendalions, and that in so far as 
legislation to achii'vc the same resulLs would fx; somewhat complicated, 
those proixisals had Iwen aci epted !g). .\n agreement was made on Decem- 

ber 31, 1945, betwwn the Minister and insurers transacting compulsory' 
motor in.surance business in (ireat Britain, whereby, the insurers undertook 
within si.\ months to form a comjiany. later called the Motor Insurers’ 
Bureau, to tx-come memfx rs of that coinjxiny and to enter into agreements 
with It to kit'p it supplucl with all funds lucessary to enable it to discharge 
its ofiligations. A future agreement was to fx' made Ixdwi-en the Minister 
and the new comfiany which was to contain certain provisions set out in 
this, the Principal .Agrci-menl. In so far as the provisions of the Principal 


(<■) I'lTnl 

(d) Tills recummcndation was given effect by tlie .Assurance Companies Act. IQ46 
(39 ttaUbur3''s Statutes 37) ; chapter II. ox/e. p. lc^. and chapter IV. ante. p. 231, 

(r) Note the chanRe of empliasis. The Kciad Tralfic .Act. 1930. s^tion 38. and the 
Road Tratfic Act, 1934. section i J. made a few less iminrilant terms in a policy of motor 
insurance incflective again.st the injured third isarty ; by this recommendation a// 
terms and conditions were to lx? made incflective. save (or the small number referred 
to generally alxive and set out in the Third Apjiendix to the Report (Cmd. 5.52*)- Vet 
the M.I.B. Agreement in effect goes still further in preventing all terms, without excep- 
tion, working to the disadvantage of the injured third party, while preserving their 
operation against the assured. Sec p. 3<>8. fiost. For the normal conditions and terms 
i^rted in a standard motor policy, see chapter VI II. post. 

If) Reports from County Courts not infrequently show that pedestrians haw been 
found liable to pay damages for injury caused by their careless behaviour (r/. 97 Law 
lournal 278 (May 30, 1947) ), and a Committee on Road Safety recommended in October. 
1947, that pedal cyclists aJiouid come within the ambit of sections 12 and 22 of the Road 

By^quMtion and answer in the House of Commons on August 12. 1945 ; see 
O ffr %l ReMrt, column 1872, and the text of the Principal Agreement, pubUshed by the 
Stationery Ofi6ce under the title " Motor Vehicle Insurance Fund," dated December 31, 
I9i5- 
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Agreement were exactly the same as those cmitained in the If .I.B. Agreement 
of Jane 17, 1946, they will be consaderecyn the succeeding section (A). 

The new company, named the Motor Ihsnrers' Bureau, was duly formed 
on June 5, 1946. The Bureau fcothwith entered into two Agreemoits, the 
first with ^e Minister of Transport (the MJ.B, AgreanetU), the second with 
the individual insurance companies and members of underwriting syndicates 
at Lloyds transacting compulsory motor vehicle insurance in Great Britain 
(ike Domestic Agreement). Both these Agreements came into effect on 
July 1, 1946 : claims arising out of accidents occurring before that date are 
not aifectf^ by their terms, but a claim based on an accident occurring 
after July i. 1946, is subject to them. 

It should be noticed that the temrs of the M.I.B. Agreement go much 
further than the recommendations of the Cas-sel Committee in imposing 
liability on insurers for all third party claims under the Road Traffic Acts. 
Indeed, unless, before the date of the accident out of which the third party 
claim arose, a policy covering a particular motor vehicle has either been 
brought to an end automatically, or has been cancelled or avoided by agree- 
ment between the two {larties thereto, or tmless the a-ssured’s interest in the 
vehicle insured has been transferred, the insurer who issued that policy has 
undertaken to discharge M.l.B.'s liability to satisfy the amount of the third 
party's judgment against any person responsible for the use of the \xhiclc 
w'hich the policy puqiorts to cover, if that p<‘rson faii.s to satisfy the judgment 
himself (i). In addition, even where the identity of the offending motorist, 
to use a general term, is not known, the Motor Insurers' Bureau is prepared 
to consider an ex graiia pa)™™! to a third fiarty injured by a motor vehicle. 


PART 4 -THE M I.B .\GREEMENT 

MOTOR INSURERS- BirREAU 

(CoMPESsATio.v or Vktims or I'xiNsvRisr Uhivehs) 

Text of an Agr^enumt JntrA the t~tA June, 1946. betueen tie Minuter of Transport 
and the .Voten fnsnrrrs' Bureau together with some notes on its scape and 
purpose. 

** IX accordance with the agreement made on 31st December 1043 between 
the Minister of War Tran.sport and uisurcrs transacting compulsory motor 
vehicle insurance business in Great Bntain (published by the Stationery 
" Office under the title ' .Moir»f VebKlc Insurance I'und ') a corporation 
" called the ' Motor Insuren' Bureau ’ has been incorporated and has on the 
" 17th June 1946 entered into an agreement with the Minister of Transport 
■' to give effect from ist July 1946 to the principle recommended m July 1937 

ii] The text id the lymrapal Afrroeaieiit was printed, ss xtated above, by the 
Statiooery Office trader the title “ Motor Vehicle Insurance Kawl." As it is in effect a 
" contract to malte a contract." detailed examination oi its provhaoiis is imnecemry. 
The provMioiis which the insurers engaged themselves to insert la the Agreement to be 
eaUnred into between the newly Motor lasuren' Burma and the Minister of 

Tranqport are sdl contained witboui alteration in the M.I.B Agmement. 

(1) This b the eencmi effect of the Domestic Agreement It must be stressed ttiat 
the babihty of M.I.B. lo satisfy third party jodgmenis under the terms of the M.I.B- 
A g re em ent b the only obligation with whttdi the third party b concerned. Thnt for 
adninbtiative maoos the ^ividnel insurers have agreed to take over M.I.B/e linbUity 
in cemia cases n> which the policy which purports to cover the nsenred b voidable ee 
indie at the netance of the irnwrer against the assared tir under which owing to breach 
of coadibcMi no iodemofty b payabb fe the atsured, b mentiooed (or the sake of twin* 

pbt e mn s only. The legal ndations of the imarer and the aenursd an wholly wtaffected 

Of tim Domestk Agreemeat. wWch. indeed, so far as the outside world b concecBed. 
eughi not exbt. 
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" by the Departmental Committee under Sir Felix Cassel, (Cmd. 55*8), to 
secure compensation to third party victims of road accidents in cases 
where, notwi^standing the provisions of the Road Traffic Acts relating to 
compulsory insurance, the victim is deprived of compensation by the 
" absence of insurance, or of effective insurance. 

" Following is the text of the agreement : 

MEMORANDUM OF AGREEMENT made the Seventeenth day of June 
*' One thousand nine hundred and forty-six BETWEEN THE MINISTER 
" OF TRANSPORT (hereinafter referred to as ‘ the Minister ’) to whom, by 
" virtue of the Minist^ of War Transport (Dissolution) Order 1946. the 
functions of the Minister of War Transport have been transferred of the 
•' one part and MOTOR INSURERS’ BUREAU whose Registered Office is 
•' at 60 Watling Street in the C>ty of l/>ndon of the other part SUP- 
" ELEMENTAL to an Agreement (hereinafter called ‘ the Principal Agree- 
ment ') made the Thirty first day of December One thousand nine 
" hundred and forty-five between the Minister of War Transport of the one 
" jMrt and ‘Iliosc Insurers Transacting Compulsory Motor Vehicle Insurance 
" Business in Great Hntain by or on behalf of whom the said Agreement was 
" signed (thereinafter and hereinafter referred to as ' the Insurers ’) of the 
" otlicr {>art. 

" W'HEKE.\S in pursuance of the iindertalcing given by the Insurers in 
" Paragraph 1 of the IVincipal Agreement a Company has been incorporated 
" under the Comfxinies Act 1 929 (;) with the name oi ' Slotor Insurers’ Bureau' 
" (being a party to these presents and hereinafter referred to as ’ M.I.B.’) 

” NOW THEREFORE IT IS HEREBY .\GREED between the parties 
" hereto as follows ; 


” SATtSFACTtO.V OF CLAIMS BY M.I.B. 

” I, IF jiulgraent m resjicct of any liability wliicli is required to be covered 
” by a fxilicy of insurance or a secunty (bereinalter called ’ a contract of 
" ’ insurance ’) under I’arl 11 of the Road Tralhc Act lo.to is obtained against 
” any jierson or persons in any Court in Great Britain whether or not such 
” person or persons be m fact covered by a contract of in.surance or if judg- 
" ment in rcspiccl of any liabihty which is not s<» rerpuired to be covered by 
" reason only of the pnivisions of Sub-.sertion (4! of Section 45 of the said 
” Act IS in fact covenxl by a contract of insurance and any such judgment is 
” not satuifi(*d in full within seven days from the date u|)«n which the person 
" or iieraons in whose fa\x>ur the judgment was gtveu became or would 
" apart from the provisions of the Courts (Emergency Powers) Act. 1949 or 
' similar legislation have become entitled to enforce it then M.I.B. will 
” subject to the provisions of CLsuses 3 and o of these presents pay or satisfy 
’’ or cause to be paid or satisfied to or to the satisfaction of the person or 
" persons in whose favour the judgment was given any sum payable or 
’’ remaining payable thereunder in respect of the aforesaid liability including 
" taxed costs (or such proportion thereof as is atributable to tbe aforesaid 
" liability) whatever may be the cause of the failure of the judgment debtor 
■* to satisfy the judgment. 


' FOREiaK VISITORS. 

' M.I.B. « hali take all such measures as the Minister without prejudice 
' to the foregoing provisions of Clause x or the provisions of Clause 5 hereof 

• may from time to time require to secure that persons having claims in 
' res^t of the' death or injury of any person caused by or arising out of the 
' use of motor vehicles by persons making a temporary stay m Great Bntam 
' or bv persons for whom they may be rwponsible shaU be in no worse 
' position than persons having such claims in respect of d^th or mjury of 
’ ^person caused by or arising out of the use of motor vehicles by persons 

• permanently resident in Great Britain. 

(j) Now the Companies Act, 1948- 
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" PERIOD OP AORSEMBKT. 

*' 3. THIS Agreement shall be determwable by the Minister at any tima or 
" by M.I.B. on two j'eais' notice withoat prejudice to the continued operation 
" of the Agreement in respect of accidents occurring before the date of 
“ termination. 

" RECOVERIES. 

" 4. NOTHING in this Agreement shall prevent authorised Insurers or 
“ givers of security from proxiding by conditions in their contracts of insur- 
" ance or by collateral agreements that all sums p>aid by them or by M.I.B. 
" by virtue of the I^ncipal .Agreement or of these presents in or towards the 
" discharge of the liability of their a.ssured shall l>e recoverable by them or by 
" M.I.B. from the a.ssurcd or from any other person. 

■■ CONDITIONS precedent TO M.I.B.’s LIABILITV. 

*■ 5. (l) THE following shall be conditions preceileiit to M.I.B.'s liability’, 
videlicet ■ 

" (A) That notice of the bringing of or intention to bring proceedings 
" against any uninsured [x-rson lx* given to M l.B before or within twenty- 
'■ one days diter the commencement of such jirocecdings 

" JUDGMENT AGAINST ALL TORT-FEASORS 

" (B) That if so required bv M 1 B and subject to full indemnity from 
■’ Af.I.B a.s to costs the fx?rsf>n bringing the pr'fxeedings shall have taken 
" all reasonable steps to obtain judgment against all the tort-feasors 
" responsible for the in)ur\' or death of the third party and in the event of 
" a tort-feasor tieing a servant or agent against his pnncijial. 

" ASSIGNMENT OF JUDGMENT. 

" (C) That the judgment or judgmenus {including .such judgment as 
" may be obtamed under F*aragraph (B) of this ('laiwe) lx assigned to 
" M.I.B. or Its nominee 

■’ {2J IN the event of anv dispute as to the rea.sonablcncEs of a requirement 
" liy M I B that anv (larticuUr step should Ix’ taken t** obtain judgment 
'■ agaimst other tort-feasors it shall be tefemxl to the Minister whose decision 
" shall tie 6nai 

" EVEMPTIONS , 

" 6. CLiVIMb arising out of the use of s chicles owned by or in the jxMMesaion 
“ of the Crown 111 respect of any liabilitv uhu h i.s required to lx covered by a 
" contract of insurance under Part II of the Hoad Traffic .3ct iqjo shall be 
" outside the .scope of these jireseni* excejit where any other person has 
" undertaken rcspon-sibility for the existence of a contract of insurance under 
" Uw said I^aL^t II (whether or not the person or persons liable be in fact 
■■ covered by a contract of instirancej or where the liability is in fact covered 
” by a contract of insurance I'or the purposes of this Clau.se a x'ehicle 
" which has been unlawfully rcmox'ed from the jKisacssion ol the C rown sliaJl 
“ be taken to continue in that jtossesision whilat it is kept so rvmovtNl 

" DOMESTIC AGREEMENT. 

■' 7. FOR the purpose of the efficient expeditious and ccrmointcal carrying 
" out of certain of tfie obligation* accepted by .M.t B by these preoents an 
" Agreenumt of even date (hcieiuaftcr referred to ns ' tfie Domestic Agrce- 
" * ment '} has been entered into by M.I.B. of the one part and Uie Insurers 
" of the other part whereby tlic carrying out of certain of the said obligations 
" is delegated to and accepted by individual Insarers, but it is hereby agreed 
" and dKlared that nothing in tJi« Domestic Agreement discharges M.I.B. 
“ from its obhgatioiei to the Minister under these preseats. 

“ OPBRATIOM. 

" 8. THIS Agrsetnent shall not come into openitkm until the First dsy of 
" July One thoosand nine bundted and (orty-tix and nothing bendn sbaU 
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affect any claims in respect of any liability which may be incurred by any 
*■ " person, persons or classes of person in respect of the death or bodily 
injury of any person caused by or arising out of the use of a vehicle on a 
road on a date prior to the First day of July One thousand nine hundred 
" and forty-six. 

IN WITNESS whereof the Minister of Tran.sport has caused his Official 
Seal to be hereto affixed and the Motor Insurers’ Bureau has caused its 
Common Seal to be hereto affixed the day and year first above written.” 

1. Clause 1. Satisfaction of claims by M.I.B. 

The implications and effect of this clause arc far-reaching. In general, it 
is seen that the Motor Insurers Bureau has taken upon itself the responsibility 
of seeing that satisfaction is provided of every judgment obtained against 
any i)erson in respect of a liability arising out of or caused by the use of a 
motor vehicle, if that liability is one against which insurance is required by 
section 36 (l) (b) of the Road Traffic .\ct, 1930 {k). 

1 he scheme applies to all third party judgments in respect of Road 
Traffic .-Vet liability obtained in (ireat Britain (/). 

It will bo seen that only in rare cases will the funds of the Motor Insurers’ 
Bureau be called u[x>n to provide this .satisfaction. 

In the great majority of cases, of course, the defendant in the running 
down action will have provided himself with a valid contract of insurance 
against the liability in qiKstion. .-Vs is the nonnal practice, his insurers in 
these cases will undertake his defence in the running down action, and will 
satisfy the judgment and the ta.\ed costs thereof directly with the successful 
plaintiff ill the action for damages. If the defendant in the running down 
action had pnividetl him.si lf with a contract of insurance which purported 
to cover him against the liability in question at the date of the accident, but 
which, owing to one cau.se or another itn) was not in law effective so as to 
require the insurers to provide an indemnity for the liability, he himself 
must pay tlu' damages and costs awarded against him. if he can If he can- 
not pay that sum. or d<j»-s not do so (m). the M.I B. is made liable by this 
clau.se to satisfy the judgment within tin- time stated, but. as will be seen fo), 
the insurer who issued the invalid policy will in practically all instances 
satisfy the judgment debt on lichalf of M.I.B. I hirdly, if the defendant in 
the running down action was not insured at all at the time of the accident, 
the M.I.B. will satisfy the judgment in default of immediate payment thereof 
by the defendant. The matter may lx* summarised as follows ; 

If personal injuries are sutfered in an accident which occurs after July i, 
1946, by a third party as is described in section 3b (i) (b) of the Road Traffic 
Act, 1930. the injured person, or. in cases of death, his jicrsOnal representa- 
tive, ne^ only concern himself with giving notice of his daim to the insurers 
or to the M.I.B. and with obtaining judgment against the person responsible 
for those injuries in a running down action. If at the date of the aeddent 
the defendant in that action is insuretl, the M.I.B. wdll pay any part of the 


(A) Sw chapter IV, p. 188. ante. 

{^) This lias been amended to include not only England. Scotland and Wales, but 

aliio Northern Ireland ami the Isle of Man. ^ ^ • 

(wi) C 7 liecause the contract of insurance is s-oidable oh mi/io at the suit ot the in- 
surers. or because from some breach of condition of an cxisUnjt policy insurers arc not 
liable to their assured in resjiect of that particular liability. . 

(Ml It appears that the tortfeasor niav refuse to satisfy the judgment given against 
him even though he has the means to do so. In such a case, M.I.B.’s obligation to 
satisfy the judgment forthwith becomes operative, and steps have to be taken by 
M.I.B. thereafter to recover the judgment debt from the tortfeasor. 

(o) From the terms of the Domestic Agreement; see post, p. 377. 
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judgment debt which remains unsatisfied by the defendant through the 
insurer concerned — and the word " insured " here has a very wide meaning. 
If the defendant is iminsured, and fails tb'pay — and the word “ uninsured ’ 
here has a very narrow meaning — ^the M.I.B. itself will pay the unsatisfied 
debt from the Central Fund. If the defendant is exempt^ from compulsory 
insurance against third party risks by the terms of section 35 (4) of the Road 
Traffic Act, 1930 (p), but is in fact covered by a contract of insurance, the 
M.I.B. will hold its^ responsible for the satisfaction of the judgment debt 
through the insurer concerned. With regard to vehicles owned by the 
Crown which are excluded from the scope of this clause of the Agreement, 
the Minister of Transport has given an undertaking that the same benefit 
in respect of compensation will be afforded by the Crown to the victims of a 
road accident in which Crown vehicles are involv'cd as they would receive 
were the accident caused by a private vehicle (4). 

Two points in particular must be borne in mind. First, only Road Traffic 
Act liability is the subject of this Agreement. That is to say, damage to 
property and personal injurj- to persons against whose injury no insurance is 
required by section 36 (i) (b) of the Road Traffic Act, 1930 (r), are not covered 
by the terms of this Agreement and must be considered, so far as the obtaining 
of an indemnity is concerned, under the strict terms of any jwlicy which 
covered the defendant in the running down action in rt“spect of that tjTJe of 
risk. The M.I.B. Agreement and indeed the Road Traffic Acts themselves 
are wholly irrelevant to this type of injury. 

Secondly, although by this clause satisfaction is granted of third parties’ 
judgments at the ex{>ense of the general body of insurers, nevertheless that 
defendant is in no way relieved of his b.isic resjionsibility to satisfy the 
judgment awarded against him if he can. The only difference made by this 
Agreement in such cases is that the defendant may later be required to pay 
what part he can of that judgment, if he has defaulted originally so as to 
bring this Agreement into effect, not to the original plaintiff but to the M.I.B. 
or to the nominee of the Bureau (s). 

If judgment in respect of any liability which is required to be coi ered by .. . 
a contract of insurance under Part II of the Road Traffic Act, 1930. 

Nothing in this clause or in the whole Agreement affects the position at 
law of the parties to an action for damages arising out of the use of a motor 
vehicle on the road. The Bureau’s liability imder the Agreement can caily 
arise after the plaintiff has successfully estabhshc'd his case against the 
defendant in a running down action, and judgment has been given in his 
fiivour (/). 

There is, of course, nothing to exclude the acceptance of compensation 
by the plaintiff under a settlement negotiated between the plaintiff and the 


(/>) See a»U, cliapter IV, p. jSj The exemption* extend by \nrttie of section 35 (4) 
to vehicles owned by a local authority, a police autbonty, or on betiall of the Metro- 
poUtan Police, or by a person who has deputed iti.ooo with tiie Accountant-General. 

(f) By answer in the House of Commons on November 1 2, 1945 ; sec Official Report, 
column 1872, and also the text of the Principal Agreement, daUKl December 31. i 943 , 
printed by the Stationery Office under the title " Motor Vehicle Insurance Fund,” in 
which this answer is incinded. 

(r) Anle, chapter IV, p. 188. 

(r) The proced lire by which M.bB. may obtain repayment to them of any sums paid 
to third parties by virtue only of these two agreements is considered later. 

(0 As to the conditioiu under which such judgment may be obtained in a numiag 
down action, see chapter 1, pp. 16 ef Whm no judgment can be obtained against 
any person because, for instance, the tortieasor avoid^ identification by hurriedly 
teeving the scene of the accident, M.I.B. is sot baUe to compensate the injm^ plaiatUi. 
meapt as a matter of grace. See p. 377. poet. 
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defendant or the M.I.B..jicti^ through its agents on behalf of the defendant. 
Apart from the several conditions precedent to the Bureau's liability under 
the Agreement, which are consider^ hereafter («), the injured third party is 
therefore concerned only to establish liability at law against the particular 
person who was responsible for his injuries in the accident. 

The classes of liabilities against which insurance cover is required by 
Part II of the Road Traffic Act. 1930, have already been discussed (v). 

By a p<dicy of insurance or a security {hereinafter called a contract of insurance). 

No difference is made in this Agreement between the effect of a policy 
of insurance aqd a security. It will be remembered that in the Road Traffic 
Acts of 1930 and 1934 the positions of an insurer and the giver of a security 
are for most purposes assimilated. The only practical difference between 
them, and it is the only one which concerns this Agreement, is that still by 
section 37 -{i) (b) of the Road Traffic Act, 1930, the liability of the giver of 
the security may be limited in the case of public service vehicles to £25,000 
and in any other case to £5,000 (tf). The Cassel Committee (a) recommended 
that givers of security should not be allowed to transact business exceprt 
under licence from the Board of Trade, that the same tests of solvency shoidd 
be applied to them as to insurers, and that the limitation of their liability 
should be abolished. These recommendations have not been incorporated 
into either of the two M.I.B. Agreements, for these Agreements are concerned 
only with authorised insurers. On the other hand, givers of securities who 
are also authorised insurers [b) have bound themselves to satisfy judgments 
obtained by third parties in the same manner as the issuers of policies of 
insurance (c), and in so far as the M.I.B. will make good any default made 
owing to insolvency by an authorised insurer, in practice third parties will 
not be affected adversely by this limitation of liability. In this different 
manner the object of the recommendations of the Cassel Committee is 
achieved. 

Obtained against any person. 

This M.I.B. Agreement, which concerns the liabihty of M.I.B. as opposed 
to that of any individual insurers, emphasises by these words the liability 
of M.I.B. to third parties who obtain a judgment against a person, the 
defendant in the running down action. The individual insurer, as has been 
stated, relieves M.I.B. of the dut5' of satisfying the third party’s judgment 
when the contract of insurance issued by him covers the vehicle concerned 
in the accident. 

There is no qualification of the classes of persons who may thus be found 
liable to pay compensation to an injured third party for his injuries, save tliat 
the judgment must arise from one of the liabilities required to be covered 
by section 36 (i) (b) of the Road Traffic Act, 1930. This means that “ any 
person " may be one of the foUowinjg classes — a driver of a motor vehicle, 
the employer of that driver, or his principal, or the hirer, or the owner of the 
car who has retained the right to control the driving of it («). 


(«) Clause 5 (i) of the M.I.B. Agreement, post, p. 375. 

(«) Chapter iV, ante, pp. 1S8 «< 

(») See section 15, Road TiuUic Act, 1934, anlt, chapter V, p. 340 

(а) Cmd. 55 s 8, paras 17.1-173. 

(б) And up to the date of the publication of this book no giver of a security is other 
than an authorised insurer. 

(e) /.«., authorised insurers ; see ante, chapter IV, p. 227. 

(s) See anU, chapter I, pp. 48-32. 
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The question arises whether the liability of an owner who is in breach of 
the duty imposed by section 35 (i) {J) 4 a liability which is recnwed to be 
covered by a contract of ihsurance nmll^ Part II of the Road Traffic Act, 
1930. Strictly speaking, it cannot. The liability to a third party of an 
owner of a motor vehicle who causes or permits the use of his vehicle by an 
uninsured person, during which user an accident occurs, arises from a failure 
to see that the driver, who is himself unable to satisfy the third jiarty’s 
judgment in the running down action (g), is properly insured, and not from 
the misuse of the vehicle on the road. Nothing in section 36 (i) (b) requires 
that a policy of insurance must obtain a provision that persons driving with 
the owner’s consent or permission must, as such, be covered by insurance 
while driving. The matter is academic, however, for the individual insurers 
by the terms of the Domestic Agreement have agreed to regard this liability 
for breach of statutory duty as contained in the phrase " Road Traffic Act 
liability,” so that in ^1 cases now where an injured third party obtains a 
judgment against an owner of a vehicle for causing or permitting its un- 
insured user (A) that judgment will be satisfied, if the defendant and the 
owner default, by the insurer of the vehicle conccnied at the time of the 
accident. And if that owner be wholly uninsured (i), the judgment will be 
satisfied by M.I.B. itself, from the funds of the Bureau. 

Whetfur covered by a contract 0/ inst 4 rance or not. 

The duty to satisf3' the judgment, if the defendant defaults, is absolute. 
Judgment obtained against a smash and grab thief, who steals a car and 
drives it at a furious speed awaj' from the scene of the crime and while doing 
so kills half a dozen bystanders, must still bt‘ sati.sfied. Note that this 
Agreement is not even indirectly a contract to indemnify a criminal in 
respect of his criminal acts {j). The right to enforce the judgment against 
the criminal is specifically retained by M.I.B. by the riK^uiremeiu that the 
third party’s jud^ent shall be assigned to M.I.B. under this Agreement(A). 
The penalties imposed by section 35 (2) of the Road Traffic Act. 1930, on a 
person who uses a motor vehicle whilst uninsured, or who causes or i>ermits 
such use, are in no way derogated from by this Agreement, and nothing in 
this Agreement can be said to be an encouragement to persons to use motor 
vehicles whilst uninsured (I). 

r if judgment in respect oj any liability which is not so required to be covered 
by reason only of the provisions 0/ subsection (4) 0/ section 35 0/ the said 
Act is in fact covered by a contract of insurance. 

. Certain persons and persons driving certain vehicles specified in this 
subsection are exempted from the operation of section 35 (i) of the Road 
Traffic Act, 1930. that is, from the requirement that third {>arty insurance 
shall be provided for vehicles used by them, or which they cause or 

IJ) Ante, chapter IV, p. 103 ; the breach ol duty consista. (or the purpose of this 
argument, in causing or permitting any other person to a motor vehicle on a road 
nnleas there is in force inT relation to the user of that vehicle by that other person a 
contract of insurance in respect of third party risks wtiich complies with the require- 
ments of Part II of the Road Traffic Act. 1930 (13 Halsbury’s Statutes 607). 

(t) Daniels v. Vams. [1938] r K. B roj ; [1938] 2 All H. K. 271. 

(i) As in Afoni v. tVariry, [19353 « K. B. 75. 

(i> In the sense that at the time of the accident there was not even a defective poUcy 
in existence coveriim the vehicle concerned. 

{ t) See chapter II, p. 107, ante. 

(ij By clause 5 (i) of the M.I.B. Agreement, post, p. 375. 

(/) Indeed, the Caasel Cominittee spediicaUy recommended (Cmd. 532B, paras 
158-161) that the penalties in question, pravided by section 35 (2} (ante, p. 244) and 
aectioD tit (z) lenbr, p. tbi) of the Road Traffic Act, 1930. should be strictly enforced. 
This tnoomiTkmda tkin has been carried into effect by recent decisions ; see p. 245. ante. 
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permit to be used on the road. These persons are local authorities, police 
authorities and persons who have deposited ;fi5,ooo with the Accountant- 
General in respect of vehicles owned by them (m). 

A lirge number of vehicles owned by these authorities are in fact insured, 
despite this exemption, by one of the authorised insurers who are signatories 
to this Agreement, and being so, come luider the operation of this Agreement 
and of the Domestic Agreement («). 

Jf any such judgment is not satisfied in full. 

The Motor Insurers' Bureau’s responsibility only arises if the judgment is 
not satisfied in full by the defendant in the running down action. Should he 
pay the judgment in full, but pay no part of the costs, it can be argued that, 
strictly speaking, M.l.B. 's liability to pay the taxed costs does not arise. 
This Agreement, however, is not a statute, and its terms are not to be con- 
strued strictly. Being a contract, the expressed intentions of the parties 
must be examined, and it is clear from the whole tenor of the Agreement 
that it is the intention of M.l.B. to see that the third party obtains every 
j^nny of his judgment together with the taxed costs referable to the Road 
Traffic Act liability. These words clearly mean “ if any such judgment 
together with the ta.xed costs thereof is not satisfied in full.” 

Wuhin seven days from the date ufon which the person ... in whose favour 
the judgment was given became or would apart from the Courts (Emer- 
gency Powers) Act, 1939, or similar legislation have become entitled to 
enforce it. 

The date upon which a person in whose favour such a judgment is given 
becomes entitic-d to enforce it is set out in Order XLII of the Rules of the 
Supreme Court, rules i and 17. When there is a direct order to pay money 
(and in running down actions such as those* envisaged in this Agreement a 
direct order to pay money will normally be made) it is well established 
practice in the High Court that a writ of fieri facias or elegit may issue 
immediately and as a matter of course (o). Service of the order or judgment 
upon the debtor is not necessary' before suing out the writ {/>). Where, 
however, the judgment or order is for payment within a certain j)eriod, no 
writ of fieri facias or elegit may' be issued until after its expiration, and if the 
Court has made an order or given a judgment staying execution until such 
time as is thought fit, no writ may be issued until after that time, and then 
only after service of the order or judgment uixin the debtor without de- 
mand {q). Sometimes a stay of execution is ordered pending the result of 
an appeal, in which case Order LVIII, rule 16 applies, that an appeal only 
effects a stay of execution on the terms ordered by the Court from which 
the appeal is made (r). 

(w) See p. 185. ante. 

{«) That is to say, even if the contract of insurance covering the exempted vehicle 
in que.stion at the date of t)ie accident i.s voidable at the instance of the insurer con- 
cerned or is otherwise ineffective, so that the insurer is not in law obliged to provide 
indemnity thereunder, yet the insurer will honour the policy, in accordance witli the 
Domestic Agreement. If the insurance policy has lapsed at the time of accident, 
however, or has been terminated in such a way that the insurer is not obliged to honour 
it even under the terms of the Domestic Agreement, it is submitted that M.l.B. would 
not be under any obligation to satisfy the judgment, for the tortfeasor's principal in 
Buch a case is not an uninsured person within the meaning of the M.l.B. Agreement. 

(0) R. S. C., Order XLII, r. i. See the current Annual I*ractice. 

{p) Under R. S. C., Order XLII, r. 17. 

(?) R. S. C., Order XLII, rr. i, 17. 

(rj II the court of first instance refuses a stay of execution, application may be made 
by Original Motion to the Court of Appeal for a stay. See Practice Note, [1947] W. N 
133, per Ltnd Grbknk, M.R. 
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In the County Court, by section ii6 (i) of the County Courts Act, 
1934 (s), any sum of money payable under a judgment or order of a County 
Court may be recovered, in case of defasdt or failure of payment thereof, 
forthwith or at the time and in the manner directed in the judgment or 
order, by execution against the goods and chattels of the party against whom 
the jud^ent or order was obtained. That is to say, unless a period of 
time is fixed by the terms of the judgment or order within which the money 
must be paid, execution may be levied immediately on default of payment, 
by means of an application to the registrar to issue a warrant of execution. 
Vi^en a period of time is fixed within which the money must be paid, or 
when the judgment debtor is directed to pay the money by instalments, an 
application to the Registrar to issue a warrant of execution 'may only be 
m^e after the said period, or on default of payment of any one of the 
instalments. 

The effect of the Courts (Emergency Powers) Act, 1943 (t), is expressly 
excluded in this assessment of the date on which the jud^ent can be en- 
forced. These Acts protect debtors in respect of pre-war obligations, and 
to a modified extent in respect of wartime obligations, which they are un- 
able to discharge owing to war obligations, in that a judgment creditor is 
not entitled except with the leave of the appropriate court to proceed to 
execution or otherwise to the enforcement of any judgment for the payment 
of a sum of money. In any case, the Acts would have had no effect on the 
great majority of the judgments considered in the M.I.B. Agreement, for by 
section I (i) (a) and (b) of the Courts (Emergency Powers) .\ct, 1943 (m), 
leave to proceed to execution is not necessary in the case of any judgment for 
the recovery of damages for a tort, or of any judgment under whidi no sum 
of money is recoverable otherwise than in respect of costs. 

Ttu M.I.B. will subject to the provisions of clauses 5 and 6 pay or satisfy or 

cause to be paid or satisfied to or to the satisfaction of the person in whose 

favour the judgment is given. 

The conditions precedent to M.I.B.’s liability to satisfy the judgment and 
the costs of the third party are considered later (a). In a large number of 
cases an individual insurer by the terms of the Domestic .^grwment will in 
fact pay the required sums. In clause 7 of this Agreement this duty under- 
taken by insurers is said to be by way of delegation of M.I.B. 's obligation. 
A lengthy examination of the exact nature of the contractual relationship 
between the individual insurers and M.I.B. in this matter would be idle. 
Suffice it to say that, as far as a third party is concerned, he may be sure that 
one or other will pay him his due if the judgment debtor does not. 

The words " in whose favour ’’ are us^ here instead of those used in 
section 10 (i) of the Road Traffic Act, 1934. " entitled to the benefit of 
the judgment." The distinction has some consequence (i). 


(i) 27 Halsbury's Statutes 86. 

(f) 36 Halsbnry's Statutes 461. 

(w) Ibid. 

(a) Under clanse 3 (i) of the AgreeiseDt. See p. 373, fwaf. 

( 0 ) In BO far as tbis judgment debt has to be satisfied within bo short a time of the 
date on which it was awarded by the Court, it is suflicient for the M.I.B. to cauee the 
required sum to be paid to the person to whom the Court awarded the iudg[inent. In 
the great majority of cases this person wilt be the injured third party, or hie personal 
representative in casee of fatal tnjary. On p. aSq. chapter V, ante, it was suggested 
that the " person entitled to the ben^t of the jndgrnent " must include any person to 
whom the fights nodes the judgment have been aseigned. It would appear iroro the 
wordily of this danse that payment to en asMgnee of the judgment ie not envisaged by 
this Aneement, tbongh there is nohing, of coarse, to prevent such payment by amnge- 
ment be tw ee n the mXb. and the oripoal pialnttfl in the nianing down action. 
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Any sum payable or remaining payable thereunder including taxed costs (or 
such proportion thereof as is attributable to the aforesaid liability). 

The meaning of these words has been considered previously (c). It is to 
be noted that reference is omitted to payment of any interest awarded by the 
Court. Interest is, in practice, not awarded in running down actions where 
there has not been undue delay in the hearing of the action. If it were to be 
awarded in any case, it is thought that doubtless M.I.B. would pay any fiun 
awarded in the judgment given in favour of the third party in respect of 
interest, if that sum remained tmpaid by the defendant in the nmning down 
action (d). If by any chance M.I.B. should not satisfy the judgment within 
seven days of the execution date, interest on the judgment itself would 
become payable. 

2. Clause 2. Forel^ visitors. 

Until the end of 1947, the law relating to vehicles brought into this 
country by foreign visitors was contained in section 41 (e) of the Road Traffic 
Act, 1930, and the regulations made thereunder (e), Part II of the Motor 
Vehicles (Third Party Risks) Regulations, 1941, paragraphs 17 to 28 (/). 
The Cassel Committee expres^ anxiety that under the then existing regula- 
tions (g), which were identical with the later regulations made in 1941 (f), the 
declaration of a foreign visitor as to the existence of a policy was accepted, 
though the policy did not have to be produced and no enquiry appeared to 
be made as to the standing of the insurer or the terms of the policy. Such a 
policy might have limited the amount of the insurer’s liability, and might 
have contained conditions which would not be efiective as against third 
parties in the case of a British policy. Although the reported cases were 
few in which third parties injured by the vehicles of foreign visitors were not 
able to obtain damages to which they were entitled, the Committee felt that 
to leave third parties unprotected in such cases would be unjustified, and 
therefore recommended that the Minister of Transport should make regula- 
tions based on a scheme which was adopted from the law which was in force 
in Norway and Sweden at that time. The effect of this scheme is to ensure 
that in all cases where a foreign visitor brings a vehicle into this country, 
either he shall be insured temfxjrarily by an authorised British insurer while 
he is in this country, or. if he has taken out a policy of insurance in his 
own country, he must insure with an approved insurer thereof. To become 
an approved foreign insurer, a guarantee must be provided for him by a 
British insurer, or the M.I.B.. that he is a person who is able, from the legal 
and financial aspects, to remit to this coimtry any sums which he may be 
found liable to pay to third parties injured on the roads in this country. The 
British guarantor accepts service on his behalf of any proceedings and pays 
any sums that are found to be payable immediately to third parties (A). As 
was stated in an earlier chapter (i), it is understood that new Regulations 
embodying the effect of this scheme, and sujjerseding the regulations made 
in 1941 (/), are soon to be drafted and brought into force (;). 

In a great many cases arrangements are made by authorised insurers of 


(c) See pp. 290 at seq., ante. 

(d) The relevant statutory provisions relating to the powers of Courts to award 
interest on debts and damages are set out ante, chapter V, p. 293. 

(*) See chapter IV, pp. 237-239, ante. 

(/) S. R. & O., i94». No. 926. (g) S. R. ft O., 1933, No. 311, paras 16-27. 

(A) See Cmd. 5528, Appendix IV, for the scheme propos^ by the Cassel Committee. 
, (f) Ante, chapter IV, p. 242. 

(t) If these regulations have been issued by the time this book goes to press, they 
will M included in an Appendix. 
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Great Britain whereby insurance is provided by branch offices or agents of 
the British insurers in the foreign coup^ries. In such caises the British 
insurer is responsible under the Domestic Agreement for the satisfaction of 
judgments obtained against their foreign assured {k). 

3. Clause 3. Period of Agreement. 

Jhe right of the Minister of Transport to determine this Agreement at 
any time is presumably inserted in case the Agreement does not fulfil 
expectations, and legislation becomes necessary to provide compulsory 
insurance in the fullest sense. In view of the generous terms of the under- 
takings entered into by M.I.B. and the individual insurers, this situation is 
most unlikely to arise. 

4. Clause 4. Recoveries. 

The object of this clause is to emphasise that there is nothing in the 
scheme for ensuring compensation for third party victims of road accidents 
that affects any contractual obligations imposed upon a polic\' holder by his 
policy or on any other person covered by a policy (/). The " recovery 
clause," normally inserted in the standard motor insurance policy, setting 
out the insurers' right to recov’cr from the assured sums paid by them to 
third parties by virtue only of section 38 of the Road 1 raffic Act , 1930, and of 
sections 10 and 12 of the Road Traffic Act. 1934, has already been con- 
sidered (m). Strictly speaking, it is entirely unnecessary to include in the 
standard policies of the future any reference to a right to recover from the 
assured any sums paid by virtue of the M.I.B. Agreement to injured third 
parties. The satisfaction of the third partv's judgment bv M.I.B. or by 
M.I.B. s nominee (who will normally be an individual insurer) is granted on 
condition that that judgment against the motorist is assigned to M.I.B. or 
to M.I.B. 's nominee. Should M.I.B. or its nominee see fit to do so, that 
judgment can thereafter be executed against the judgment debtor without 
further legal or arbitration proceedings. It is therefore most unlikely that 
any such recovery clause referring to payments made by virtue of the M.I.B. 
Agreement will be inserted in standard jwlicit'S. 

WTiere the judgment debtor at the time of the accident which gave rise to 
his liability to the third party enjoys the apparent or purjx»rted cover of a 
third party risks insurance policy, certain considerations arise, whicii are 
dealt with later (n). 

WTiere the offending motorist is not covered at the time of the accident 
by any policy of motor insurance at all, either valid or invalid, M.I.B. 
through its nominee will normally conduct the negotiations with the third 
party in order to reduce the damages. If rccoveiy’ is to be sought from the 
tortfeasor by M.I.B., three points should be not^. First, a judgment of 
the Court must be obtained against the tortfeasor : payment by M.I.B. of 


(A) By the termti of tl>e £>otne»tic Agreement. 

(9 Such as persoos authorised to drive by the assured, who by the normal exten- 
sion " clause in a policy of motor in.surance become insured by the ^licy. Such persons, 
by section 36 (4) of the Koad Traffic Act, 1930, are given a statutory nght to claim an 
indemnity from insurers for liabilities arising from acetdent.s which occur white they are 
driving the insured vehicle. While doing so. they become pro hoc vict the assured and 
they must observe, if the policy so requires it, all the terms of thu policy in so far as 
they are aWe. See l^ird Wright’s judgment in v. General Acctiient Fire and Life 

Aiiurance Corporation, Ltd., A. C. iii : [1942) 2 All £. K. 319 ; and Amiin v. 

Znriek General Accident and Liability Imurancr Co., Ltd., [1943] K. B. 130 ; ( 194.3] > 
All £. R. 31A. Persons driving unaet a hire-drive motor fiolicy may also fall into the 
same category ; see Spraggon v. Dominion Iniurmnce Co. (1940), 67 LI. L. K. 329. 

(*) P. 328, ante. 

(») See l>on>estic Agreement, poet, p. 377. 
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an agreed sum by way of damages would be a voluntary action, and would 
give no right to M.I.B. to reclaim that sum from the tortfeasor, tmless 
perhaps some agreement is made between M.I.B. and the uninsured tort- 
feasor for an indemnity or for contribution. Secondly, M.I.B. is only liable 
for Road Traffic Act liabilities ; payment in respect of, for instance, damage 
to the third party’s car will not be made. Thirdly, before the negotia- 
tions are undertaken by M.I.B. with the third party, permission from 
the tortfeasor should first be obtained (wn). 

5. Clause 5 (1). The conditions precedent to M.I.B. 's liability. 

(A) Notice. No particular form of notice is required, and indeed if 
notice is given before the issue of the writ against the uninsured person, no 
more than the bare fact of the intention to bring proceedings can be given. 
Where there is a policy of insurance purporting to cover the proposed 
defendant, the third party will be well advised, in view of cases decided on 
this point (0). to give specific details to the insurer concerned not only of the 
allegations against the defendant but also of the issue and service of the 
writ. But where, within twenty-one days of the issue of the writ the de- 
fendant has not given satisfactory evidence of the existence of a valid policy 
covering him at the date of the accident, or where within that time an insurer 
named by the defendant has repudiated liability to the assmed defendant 
in respect of that motor accident without stating the grounds of the repudia- 
tion, a prudent third party would be well advised to notify M.I.B. of the 
commencement of proceedings, in ca.se it should later prove that no policy 
w’as in existence at the time of the accident. It is understood, however, 
that in those ca.ses where there exist.s a iwlicy of insurance, whether valid or 
not, as will most usually be the case, notice to the insurers will be deemed to 
be notice to M.I.B. within the meaning of this condition precedent. In 
practice, however, it will Ik- preferable to notify the Bureau in all cases where 
the name of the insurers i.s not sjK-edily forthcoming (oo). 

(B) Judfyttent against all tortfeasors . — This condition is presumed to have 
three objects. First, to ensure that all pt-rsons res^xinsible shall be made 
liable for their respective proportions of the blame, in order that M.I.B. may 
lx‘ able to procei-d against each and every one of such persons for recovery- 
of any- judgment sums paid in their default {p). Secondly-, it may be that 
certain persons who are partly resjwnsible for the damage arc covered by- a 
fX)licy of insurance, and M.I.B. may require the concerned insurer to pay far 
his assured's share m the damage. Thirdly-, for the protection of th.- 
individual insurer, judgment must be obtainc*d against all those respon- 
sible. so that rights of indemnity or contribution may be properly deter- 
mined {q). 

(C) Assignment of Judgment . — Wliere the tortfeasor is wholly uninsured, 
the enforcement of the assigned judgment against him would be M.I.B. 's 


(nn) See the effect of Groom v. Crocker, [1037] 3 .Ml 1£. R. 844 : on appteal, [1939] 
I K. U. 194 ■ r 1938] t All E. U. 394. poit, p. yiS ; and Beacon Insurance Co. v. Langdale, 
I >930] 4 All E. R, 204, post, p. 731. 

(0) Cross v. British Oak Insurance Co., Ltd., [1938] 2 K. li. 167 ; [1938] i .Ml E. R. 
383 : Contingency Insurance Co. v. Lyons (1940), 65 Li. L. R. 53 ; Windsor v. Ckalcrajt, 
[1939] I K. B. 279; [>938] •! AH E. R. 751. 

(00) Commumcations should be addressed to the Motor Insurers’ Bureau, 60. Watling 
Street, E.C. 4. 

{p) Sec clause 4 {supra) of this ARroement, and the discussion thereon, ante, p. 374. 

(q) The right of one insurer to claim indemnity or contribution from another insurer, 
whether by subrogation or not, is considered later; see chapter II, ante, p. 101. and 
chapter X. pp. 699, 719. 
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only method of securing repa3rmait of sums paid by them by way of satis* 
faction of the judgment debt. Where there is a policy of insurance in 
existence, even though it be voidable or sdihough liability may be repudiated 
for breach of its terms, by the terms of the Domestic Agreement the con- 
cerned insurer is obliged to pay the judgment debt in di^arge of M.I.B.’s 
liability under this agreement. M.I.B.’s obligation to see that the third 
party’s judgment is satisfied arises w^iether the tortfeasor is insured or not, 
and it is therefore presumed that M.I.B.’s nominee to whom the judgment 
may be assigned will, in cases where a policy is in existence, be the insurer 
concerned. 

6. Clause 5 (3). Reasonableness of particular steps taken to obtain 

judgment against other tortfeasors. 

The intervention of the Minister is unlikely to be invoked, in so far as by 
clause 5 (i) (B) M.I.B. undertakes to provide full indemnity as to the costs 
of taking these steps to bring all persons responsible for the damage to judg- 
ment. 

7. Clause 6. Exemptions. 

Claims arising out of the use of vehicles owned by or in possession of the 
Crown are expressly excluded from the oj)eration of this agreement, except 
where authorised insurers have in fact undertaken responsibility for the 
existence of a contract of insurance covering such vehicles. 

It will be remembered that the Crowm is not affected by the sections of 
the Road Traffic .\cts. rg.io and 1934, which relate to compulsory insurance 
against third party risks (r). By the Crown Proceedings Act, 1947 (s), the 
Crown is for the first time put into the position of an ordinary employer 
with regard to its vicarious responsibility for the tortious acts of its servants. 
Nevertheless, unless a contract of insurance is effected to cover third party 
risks in relation to a vehicle owned by the Crown by an authorised insurer 
who is a signatory to this annexed .Agreement, the terms of this latter Agree- 
ment do not apply (/). 

In an accident in which an uninsured vehicle owned by the Crown is 
involved as well as a vehicle which is required to be covered by a contract of 
insurance by Part II of the Road Traffic Act, 1930, M.I.B.’s liability will only 
arise in relation to the pri%'ate vehicle’s share in the responsibility for tlie 
dximage. Thus, where the user of the Crown ’s vehicle is found to be 60 per 
cent, responsible for the damage, and the user of the private vehicle 40 per 
cent, responsible, M.I.B. will be liable to satisfy only 40 per cent, of the 
judgment sum awarded to the third party, and for such proportion of the 
costs as the Court awards against the private person. 

8. Qaiise 7. The Domestic Agreement. 

To a large extent individual insurers have by the Domestic Agreement 
undertaken to discharge M.I.B. ’s obligation to satisfy the judgments obtained 
by injured third parties, which arises under this Agreement. Nothing, how- 
ever, in the Domestic Agreement, as is pointed out, alters the position that it 
is primarily the responsibiiity of M.I.B. to make this satisfaction : when the 
in^vidual insurer pa}^ the judgment sum under the terms of the Domestic 
Agreement, he frays on behalf of M.I.B. The Domestic Agreement is there- 
fore largely an agreement for administrative purposes entered into between 


(r) Ante, chapter IV, p. 170. 

(f) 10 ft 1 1 Geo. 6, c. 44 ; chapter I, ««(», p. 42. 
(9 See also note {g) p. 363, amU. 
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M.I.B. and its members, the exact terms of which have little or no public 
interest. 

Individual insurers bound themselves to discharge this obligation by the 
terms of the Domestic Agreement, and indeed payment in proper cases can 
be demanded of them by M.I.B. 

In the final event, however, should the individual insurer refuse or be 
unable to satisfy a judgment which he is obliged to satisfy by the Domestic 
Agreement, then M.I.B. must satisfy it from the Central Fund, and there- 
after lake what steps are seen fit to recover from the insurer concerned. 

9. The untraced driver. 

The Cassel Committee did not find it possible to make any reconunenda- 
tion with regard to the case of the third party injured by a motorist who 
could not be identified. In such a case no claim can be established in law 
against anyone, and the committee considered that the grant of rights to 
third parties against M.I.B. in such cases would be calculated to lead to 
such abuses as to render such a course totally unsuitable. The Minister of 
Transport agreed with this view on behalf of the Government, and accord- 
ingly the annexed Agreement does not cover such cases. The Minister 
stated, however, in answer to a question asked in the House of Commons 
on November 12. 1945 (m), that the insurers (a) had informed him that they 
did not intend to exclude thesp cases entirely from their purview, and where 
there is reasonable certainty that a motor vehicle is responsible for injury to 
a third party, and that but for its unidentifiability (b) a claim might be made, 
they will give sympathetic consideration to the making of an ex gratia pay- 
ment to the victim. Such cases will arise mainly when the offending motorist 
fails to stop after knocking down a third party. The third party must 
comply as far as possible with the terms of this Agreement, and he must 
carry out as far as he can the conditions precedent to M.I.B.’s liability set 
out in blause 5 (i) of the M.I.B. .\greement. It is submitted that he must be 
able to provide evidence which would satisfy a court of law that the injury 
was caused by the negligence of the absent motorist, and this evidence, it is 
surmised, should have substantial corroboration from independent eye- 
witnesses of the accident or from incontestable matters of fact. Notice 
should be given to M.I.B. as in the case where an uninsured motorist can be 
identified and reported to M.I.B., as soon as is reasonably practicable. 

PART 5.— THE DOMESTIC AGREEMENT 

It cannot be too often repeated that the Domestic Agreement, as its name 
implies, is, and is intend^ to be, a contract between M.I.B. and the 
authorised insurers of Great Britain (c), and that the Agreement merely sets 
out the terms and conditions on which the individual members of M.I.B. 
have agreed to dischaiige the general obligation resting on M.I.B. to satisfy 
the judgments obtained by " Road Traffic Act Third Parties ’’ in running 
down actions, in default of satisfaction by the defendants in such actions. 
As far as the third party is concerned, it is immaterial whether the money 
comes from M.I.B. or the individual insurer. The exact limits and extent 


(«) Ofiicuil Report, column 1872. 

(а) At this date, the M.I.B. had not yet been formed. 

(б) Piesumably where the offending motorist is known by name or by other cir- 
cumstances, but has evaded being brought to judgment by leaving the jurisdiction, this 
charitable principle will not be brought into operation. 

(f) Including those " operating " in Northern Ireland and the Isle of Man. 
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of this further obligation undertaken by the individual insurers by the 
Domestic Agreement are matters which only concern M.I.B. and insurers 
among themselves. Comment on the phrasing of the clauses of the Domestic 
Agreement has therefore been omitted. 

Suffice it to say, as a general principle, that where, at the time of the 
accident (d) giving rise to the Road Traffic Act liability on which the third 
party's jud^ent is based, a policy of insurance, issued by a member of the 
M.I.B. and covering or purporting to cover the driving of the vehicle which 
was concerned in the accident and in respect of whose driving the defendant 
was found to be responsible, which policy had not been brought to an end 
before the date of the accident automatically (r) or by effluxion of time, or 
by cancellation, or by mutual agreement between the parties thereto, then 
the member of M.I.B. who issued that policy will discharge M.l.B.’s obliga- 
tion under the M.I.B. Agreement. This obligation will also be undertaken 
where the policy is voidable at the instance of the insurer on the ground of 
material mi,srepresentation or non-disclosure, or void for fraud or mistake, 
and even though no indemnity was payable under the policy either in respect 
of that i>articular accident or at all (/). This obligation is undertaken 
by the insurer concerned whoever was driving the vehicle concerned in the 
accident. 

It is assumed that if the insurer concerned discharges M.I.B.'s obligation 
to pay the third party’s judgment under the M.I.B. Agreement, then that 
insurer will be the nominee of M.I.B. to whom as.signmcnt of the judgment 
in question will be made as a result of the third condition precedent to 
M.l.B.’s liability set out in the M.I.B. Agreement {g). 

If he sees fit, the insurer concerned may then execute that judgment 
against the defendant in the running down action, that is to say the jud^ent 
debtor. 

In most cases the judgment debtor will be a person whom the policy of 
insurance purported to cover at the time of the accident (A). It rhay be 
that he will disagree with his insurers and consider that he was entitM to 
indemnity under that policy in respect of the third party liability. If he 
considers himself entitled to an indemnity under a policy, the following 
position results : — 

(i) Either before or after the assigned judgment is executed against 
him by his insurer, he may seek to recover an indemnity under the 
policy (i) by obtaining a declaration in a court of law that he is en- 
titled to that indemnity (i) or (ii) by commencing arbitration proceedings 
against the insurer, if the policy contains an arbitration clause. 


(<0 So long as it oi^curs after July i. 1946. 

(e) I^. by death of the assured, by his bankruptcy, or by the transfer of Ins interest 
in the vehicle avray from himself. 

(J) I.e. because the nse of the vehicle on that occasion u-as outside the scope of the 
policy, or because of some breach of condition, warranty or term of the policy by the 
assui^. Further, the existence of a valid certificate of insurance is irrelevant. 

xg) See clause 5 f i) fc) of the M.I.B. Agreement, sfi/e, p 373. If the insurer concerned 
undertakes the defence of the tortfeasor, agrees a certain sum with the third party as 
full compensation for his injuries, and then pays tiiat sum to the third party without 
obtaining a judgment of the Court in respect of the liabihty, he will find it impossible to 
recover that sum from the tortfeasor unless a collateral agreement is made with the 
tortfeasor for an indenmity or contribution. If the tortfeasor refuses to agree to con- 
tribute the whole or part of the sum, the insurer's best course is clcarty to allow the 
matter to proceed to judgment. 

(Al Aliter, if he was in unauthorised possession of the vehicle. 

(f) To obtain such a declaration, there must be a dispute between the parties as to 
their respective rights under the policy. 
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( 2 ) If the " assured commences arbitration proceedings, it may be 
that the terms of the dispute between the parties are not proper to be 
settled under the terras of the arbitration clause in the policy {k). 

(3) Whether a declaration is sought from the Court, or the matter 
comes to arbitration, the assured may plead that the insurer, by his 
conduct of the assured's defence in the third party’s running down action 
is estopped (Z) from alleging a breach of condition of the policy by the 
assured, or has waived \m) any such breach. 

(4) Lastly, the principles laid down in the case of Groom v. Crocker (n) 
should be borne in mind, of which a full discussion appears later. The 
insurer being concerned to reduce to a minimum the judgment sum 
obtained by a third party against the assured will normally undertake the 
defence of the assured even where the policy is void or voidable for mis- 
representation or non-disclo.sure. The interests of the insurer and the 
assured to keep the damages low are of cour.se co-existent, but it is 
apprehended that insurers will be wise to come to some agreement with 
the assured that the undertaking of the defence does not prejudice the 
insurer’s right to avoid the |X)iicy on the grounds stated, and that he 
agrees to the various steps taken in his defence by insurers. If no 
agreement on these points can be reached, it may be necessary to leave 
the assured to conduct his own defence (o). 

PART 6— CONCLUSION 

By the M LB. Agreement and the Domestic .\greement the final stage 
has been reached in the giving effect to the principle of compulsory insurance, 
so that third parties injured on the roads may be sure of satisfaction of their 
just claims. The path leading to this goal has been tortuous, and much 
litigation has resulted from the ineffective efforts of the Road Traffic .Acts to 
achieve this purjmse. The insurers have by this bold gesture taken upon 
themselves a great burden, in that they have agreed to shoulder the financial 
respon-sibilities of errant motorists in the absence of satisfaction by these 
wrongdoers. One thing is clear. The p'rsons insured by contracts of 
motor insurance against third party risks have an equally'^ great obligation 
to ob.serve their duties under the terms of their policies. Nothing still 
prevents an insurer from imposing what conditions he pleases upon his 
assured, and onb' commercial practice and the intensive competition existing 
between insurers can compel the terms of standard policies to be easily 
understood b>’ and be fair to the assured. In so far as most of these 
standard jxilieies have achieved a considerable simplicity of form, the assured 
must be taken to know and appreciate his duties under the policy. Never- 
theless many jxjlicics contain conditions and exceptions which have imposed 
liability in the past on the motorist in circumstances in which he might have 
expected, apart from the policy, to have been properly insured. It is of 
the highest importance therefore that motorists should still read, mark 
and learn the last detail of each tenn of their motor policies. 

In the remaining four chapters of this book the relations of assured and 
insurer are considered in detail. The relations of the injured third parties 
and the insuiers have been satisfactorily settled by these two Agreements. 

(*) See. for a full di.scussion of tliis topic, p. 6ii. post, and Heyman v. Darwins, 
iJfi , [1042] A. C. 356 : [1042] 1 All E. R. 337. 

(f) For a full discussion of this topic, see chapter IX, post, p. 691. 

(m) See chapter IX. post, p. tHjt. 

(*) [>937] 3 All E. R. 844 ; affirmed, [>939] 2 K. B. >94 : [1938] * All E. R. 394 
(C.A.). See the dicta of Mackinnon, L.J.. post, p. 728. 

(u) See post, p. 728. 
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PART I.— INTRODUCTION 
I. — General 

Before proceeding to examine in detail the particular topics of non- 
disclosure (a), misrepresentation (6), materiality (c). and offer and acceptance 
(if), it is necessary shortly to consider the following matters ; 

A. The duty of good faith ; 

B. The effect of this duty on the making and existence of the 
policy ; 

C. The effect of the proposal form ; 

I). The effect of certain terms in the policy. 

These various matters must then be briefly considered in relation to the 
provisions of sections 10 and 12 of the Road Traffic Act, 1934 (u). 

A. (i) The doctrine of uberrima fides has already been described (/), and 
it has bwn pointed out that it is not a special rule of law relating only to 
insurance contracts. It is applied to insurance contracts (g) in common with 
some other jiarticular classes of contracts (h). 

(ii) The substance of this doctrine is that ever>- valid policy of insurance 
is ba.sed on this presumption that the assured has disclosed in his offer to 
the insurers every material fact or circumstance (i). 

(iii) In this sense " material ” means anything which w'ould influence a 
prudent insurer as to whether he will accept the offer and, if so, at w'hat 
rate of premium (j). 

(iv) The effect of a breacli of this duty of good faith is that as soon as it 
becomes known to the insurers they have the right to avoid th^ contract ; 
that is to say, to declare not only that it shall cease to exist, but that no 
liability under it to the assured has ever arisen {k). 


(a) See post, p. 388. <6) See post. p. 397. 

(e) Post. pp. 391-392, passim. (if) See post. pp. 408, 416. 

(e) 27 Halsbury’s Statutes 334 ; chapter V. ante. pp. 278, 316. 

(/) Chapter II, anlt. p. 99. 

Ig) Pickersgill (William) 6- Sons, Lid. v. London and Provincial Afarine and General 
Insurance Co., Ltd., (1912] 3 K. B. 614 ; Blackburn, Low <S- Co. v. Vigors (1887). 12 
App. Cas. S31 : Scrutton, L.J., in McCormick v. Natwnal Motor and Accident Insurance 
union. Ltd. (1934), 49 LI. L. R. 361. 

(A) E.g. contracts for the sale of land. 

(i) See post, p. 389. So that no liability to tlie assured under the policy devolves 
upon the insurers unless the duty of disclosure has been complied with. 

(j) See post, pp. 390 et se^ Scrutton, L.J.. in Newskolme Brothers v. Road Trans~ 
port and General Insurance Co., Ltd., [1929] 2 K. B, 356. Also the Road Traffic Act, 
1934. B. 10 (4) ; 27 Halsbury’s Statutes 345. 

(k) Post, chapta IX. See post, p. 403, for further consequences of ffiilure to disclose. 
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(v) This result follows from the facts of the matter (/). It may be 
reg^ed as a breach in fact committed before the contract was made (m) ; 
as an offer which was never accepted because never made (n) ; or, without 
exactly defining its position in law, as a matter upwn which the whole 
contract was based (0). 

It has been stated by some judges {p) that the duty of disclosure may be 
regarded as resting on a term implied in the contract itself, breach of which 
entitles insurers to avoid the whole policy ab initio. If this is so, any express 
term in the policy which deals with the same subject-matter (q) necessarily 
supersedes the implied term, with the result that insurers who have inserted 
such a term in the policy might be able to rely, not on the implied term, but 
only on the express term. In that event, they could only sue the assured 
under the policy, and could not declare it never to have come into exist- 
ence (r). However this may be with regard to non-disclosure, it is now 
settled by the case of Merchants and Manufacturers Insurance Co., Ltd. v. 
Hunt and Thorne (s) that this argument cannot l>e applii'd to a case where 
the assured has by material misrei)rc.sentation broken his duty of good faith. 
It seems plain, in the words of Scott and Li’xmik)kk, L.JJ. (/), that the 
equitable jurisdiction to avoid a contract for misrepresentation cannot rest 
on the foundation that the duty not to make such misrepresentations is 
an implied term in the contract, but it arist's from the jurisdiction originally 
exercised by the Courts of Equity to prevent imposition. 

Where there is material mi.srepresentation. therefore, the |iarty seeking 
to declare the contract void ab initio need not relv on any express term in 
the policy that he is entitled to do so. 

B. In the process of making ever}- contract there is a representation 
as to the subject-matter of the proposed contract made by the person who 
makes the offer to the person to whom the offer is made (n). This repre- 
sentation either forms part of the offer or it does not. If it does not, it has 
no effect whatever on the contract unless it is made for the purpose of 
inducing acceptance of the offer (v). If made for that purpose, it may have 
one or more of a variety of different effects in law. It may amount tawhat 
is called a collateral contract — a contract separate from the main contract 
in respect of which the offer it accompanie,s Ls made (tr). 

It may amount to tort of deceit {a). It may amount to an innocent 
misrepresentation {b). If it amounts to a collateral contract, it is regarded 
as an independent contract and does not directly affect the existence of 
or the rights created by the main contract (u’). If it is a deceit (a), or an 


(/) See. more (uUy. pait. p. ^05 Dawsom. Lid v. Bonntn, * A. C 413, 

(m) CSickiman v. LantasiuTt and Generai Asiuranci Co . '1927] A. C. 139. 

(■) Jeiter-Hames v. Lictmes and General Insurance Co . Ltd. (1934), 49 1 - 1 . L R 231 ; 
S'eteshoime Hrotkers v. Road Transport and General Insurance Co.. Ltd., [1929] 2 K, B. 
35 <i 

{o’i Generally. »ce post. pp. 405-^07, 

(p) .Moeiu V Heyworth (1842). 10 if. ft W. 147 : Blactthum, Lem dy Co. v Vigors 
(18S6), 17 Q, B U 353 . Larcdcm Aaurance v Mansel (1879). 1 1 Ch. I), 363. at p. 367 .' 
per Cockhurm, C.J . in Proudfoot v MemUfiore (iW>7i. L. K. 2 Q. B 511, at p. 517 ; 
Joel V. Law Untem and Crown InsuratKeCo . (190S; 2 K B. 431. at p. 438, per I'LBTChcr- 
Movltok, L J. : Pennsylvania .Shipping Co. v. Compagnie S'attonale de Navigation, 
[1936] 2 .All E. R 1 167 

(9) with the right to avoid liability in the event of non-disclosure. 

(r| Thu eflect woukl require uuurers to go agamat the aMured by way of arbitration 
if the policy contained an arbitration clause, 

(t) [1^1] I K. B. 293; [1941] I All E. R. 123. 

(0 Ibid., at pp. 312. 3»8. 

(e) Chapter II, Ms^R, pp. 99. loo. 

(«) D* LsusaUe v. GuUJfurd. [moil * K- ®- *I5- 
(a) .See chapter II, ante. pp. 99, 100, and pott. p. 403. 


(a) Sea poU. pp. 388, 389. 
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innocent misrepresentation, it entitles the injured pMty to the same right 
which is given oy the breach of the obligation to disclose in an insurance 
contract — namely, the right to declare that the contract was never in exist- 
ence (b). If it is a deceit, it gives in addition to the right last mentioned the 
right to claim damages for any loss suffered thereby (c). 

If the representation is a part of the offer it may amount to an innocent 
or a fraudulent misrepresentation, when it will have the effects above 
described, but it will also become a term of the contract {d). In such a case, 
insmers may either avoid the contract ab initio on general equitable 
grounds (e),pr, if it is a fraudulent misrepresentation, they may alternatively 
sue for damages. If the misrepresentation is innocent, it will only give rise 
to a claim in damages if in addition there is an express term in the contract 
which gives the insurers the right so to sue (e). 

C. A contract of motor insurance is made by means of a proposal form 
which constitutes the offer (/). This form consists of a series of questions 
and answers. 

Since it is the offer which is accepted by the insurers it might be thought 
sufficiently clear that every representation in the proposal form would be 
a term of the contract (g). But this has not been thought sufficiently 
clear and it has become the custom expressly to state in the policy that 
" the proposal shall be the basis of this contract and shall be deemed to be 
incorporated herein ” (h). 

Whilst the inclusion in the contract of the terms offered in the prop>osal 
and accepted in the policy does not arise from but is made doubly sure by this 
clause, the effect of those terms is in some instances considerably altered 
or enlarged by it (O- 

For the purpose of demonstrating this result the terms of a contract may 
be divided into two classes, vLz. those the breach of which may produce the 
extinction of the contract, and those the breach of which cannot have that 
effect {k}. Terms of the first class are sometimes called conditions, whilst 
those of the second class are called warranties (/). As has been pointed out, 
these descriptive words are not consistently or accurately applied in in- 
surance Jaw, and in t Jus section of this chapter the terms essentia] stipula- 
tion and non-essential stipulation arc used as descriptive of conditions and 
warranties respectively in the senses indicated above (w). 

The effect of the clause in a proposal form or a motor policy making the 
proposal a basis of the contract is to elevate some of the terms of the pro- 
posal from the status of non-essential stipulation to that of an essential 
stipulation (n). 

The purpose of the questions and answers in a proposal form is fourfold. 


(b) See chapter II, ante, pp. 99, loo. and post, p- 405. 

(e) Post, p, 4 'JS- (^) See post. pp. 406 el seq. 

(e) Merchants and Manufacturers Insurance Co., Ltd. v. Hunt and Thome, [1941] 
I K. B. 295 ; [1941] I Ail E. K. 123. at pp. 128, 130, per Scott and Luxmoork, L.JJ., 
at pp. 312, 318. 

(/] At a rule this is the case, but not invariably, since the insurers may meet the 
proposal by an offer of other terms as to premium, Stc., in which case they become 
connter-ofierors. See this fully discussed, pp. 408-415, post. 

(g) South East Lancashire Insurance Co., Ltd. v. Crotsdaie (1931), 40 LI. L. R. 32 ; 
see post, p. 410. 

(A) Sm chapter VIII, /Wtf, pp. 498. 625. (i) Post, pp. 397, 398. 

(h) 7 Halsbury's Laws, 2nd Edn. 229, 230. 

(/) E.g. on a sale of goods. See Sale ol Goods Act, 1 893 ; 1 7 Halsbury's Statutes 612. 

(«) He Morgan and Provincial Insurance Co., [193*] 2 K- B- 7°. 

(n) See post.p. 395 ; Dawsons, Ltd. v. Bonnin, [1922] 2 A. C. 413 ; Glichsman v. 
Lancashire and General Assurance Co., [1927] A. C. 139 ; Newsholme Brothers v. Road 
Transport and General Insurance Co., Ltd., [1929] 2 K. B. 356. 
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It is to define the subject-matter of the insurance (0) ; to limit the ride 
insured (/>) ; to obtain from the {»ep(Med assured a statement of all facts 
material to the rate of ]»enuam (9) % v &nd to obtain from the assured a 
statement of all facts (whether material in the sense indicated or not) which 
the insurers desire to know (f). 

It now becomes necessary to examine the effect of a clause which is 
frequently found in a propo^ form, whereby it is stipulated that all the 
statements and answers contained in the proposal form are warranted to 
be true (s). 

The effect is twofold. In the first place, it turns into terms of the 
contract answers which might otherwise be mere representations without any 
effect (<). In the second place, it may tiun statements which would other- 
wise be immaterial into material representations (w). The word " war- 
ranted " is here used without any special significance. It may have effect as 
an " essential stipulation ” in the sense above defined or it may amount to a 
non-essential stipulation in that sense. Whether it operates as the one or 
the other depends upon the nature of the statement which it promises to be 
true and upon the actual wording of the relevant clauses in the proposal 
form and in the policy, which, as will be seen hereafter, may govern it (v). 

The operation of a proposal form may be summarised as follows : 

(1) It contains the offer made by the assured. 

(2) It contains some of the terms of the contract between assured 

and insurers. 

(3) The character and effect of the terms which it contains are to be 

determined in any given case — 

(i) by the intrinsic nature of the term itself ; 

(ii) by any other term which defines its nature to be found either in 

the fHoposal or in the policy (w). 

D. The next term of the contract to be considered is that which is 
generally to be found at the foot of the proposal form or at the head of the 
policy, or in both these’ places. This stipulates that " the proposal shall be 
the basis of this contract and shall be deemed to be incorporated herein." 
Whether it appears m the proposal or in the policy or in both the result 
is the same. It is to elevate to the status of essential stipulations (in 
the sense indicated above) terms in the proposal form which would other- 
wise be non-essential (x). ' 

Of the terms so elevated the most important is that which stipulates 
that the truth of the answers in the proposal form is warranted. The effect 
of this elevation is that those questions and answers which would otherwise 
amount to mere warranties, the breach of which would not entitle the in- 
surers to cancel the contract, become conditions, the breach whereof entitles 
the insurers in any case to cancel the contract as from the date thereof 
and in some to declare that it was never in existence (y). 

This is best shown by two examples. Let it be supposed tliat the 
proposal form contains the question : " Where is the car garaged ? ” Let it 
be assumed that this question is not naturally material (r). Assume 


(0) Post, pp. 392.41 1. ip) Pc$t.p.4ts. (f) fo*/, p. 4U. 

[r) Post, p. 412. {») Post. pp. 394, 4J3. (4 Post, p, 413, 

(m) Post, pp. 413, 414 ; Mockay v. Loadom Cstural lasurasut Co. (1935). 51 IX. !-■ R' 
2ot. {v) Sm post, pp. 413. 414, and chapter Vlll post. 

<w) Seepo«/.pp. 413-415. 

Im) Sm chaptCT VlU.post. 

(yj See post, p. 413. Damsamt, LU, v. Bomssin, [1922] 2 A. C. 413 : C/tehmaa v. 
jCssaeasktrs and Gtaoi^ Asssswameo Co., (1927} A. C. J39. 

(2) AltbOHi^ii, a* will be Mca, it pcoLaMy is. Sec p<at, p. 430. 
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further that the answer thereto, “ In the XYZ garage,” is false. Without 
the " warranty of truth clause ” in the proposal form, the answer would 
be a mere representation without contractual effect. With the " warranty 
of truth ” clause the question and answer become a term of the contract, 
describing and limiting the risk insured (a). The falsity of the answer 
would be a mere breach of warranty which might or might not have 
effect upon the operation of the contract but would not affect its validity. 
It might entitle the insurers to repudiate liability to make good a particular 
loss which occurred on the ground that it was a risk not covered by the 
policy as defined by this term. It would never of itself entitle the insurers 
to declare the policy void or to cancel it. But with the " basis clause.” or 
by the " condition precedent ” clause, or by some combination of these, the 
question is made material and the falsity of the answer produces the same 
result as the failure to disclose or the false statement of a material fact, 
viz. to vitiate the whole contract and entitle the insurers, if they choose, to 
repudiate any liability to the assured under the policy [b). 


II. — Effect of the Road Traffic Act, 1934, on Materiality and 
Non-Disclosure or False Representations 

It must now be pointed out that at Common Law the non-disclosure or 
false representation of a fact or circumstance during the negotiations from 
which an insurance contract arises will vitiate that contract only if the 
fact or circumstance concealed or misrepresented is material (c). The 
meaning of "material " has already been defined and is further explained 
below (d). But before Part II of the Road Traffic Act, 1934, was passed 
the question of materiality was rarely of direct importance in motor in- 
surance contracts («). 

This was so for two reasons. 

First, because it had become the practice of motor insurers to ask in 
the proposal form so many questions of such a searching character that 
there was rarely any material fact or circumstance which was not covered 
by these questions (/). 

Secondly, because almost invariably a clause of the " basis ” or 
” warranty of truth ” type, as described above, was inserted in the contract. 
In most cases the contract (consisting as it does of the proposal form plus 
the policy) contained clauses of both types (g), and often a third having the 
same effect (A). 

The effect of either of these was (as has been explained) to make the 
question of materiality irrelevant in respect to any matter covered by the 
questions in the proposal form. The effect, expressed in another way, was 
to make everything so covered artificially or contractually material. The 


(a) Dawsons, Ltd. v. Bonuin (infra) ; Paxman v. Union Assurance Society, Ltd. 
(1923), 15 LI. L. R. 2 o 6 ; Glic/tsman v. Lancashire and General Assurance Co., [1927] A.C. 
139 ; Provincial Insuratue Co. v. Morgan, [1933] .A. C. 240; Mackay v. London Genered 
Ittsurance Co. (1935), 31 LI. L. K. 201. 

(b) X>att>si2>u, Lt4. V. BonniH, [1922] 2 A. C. 413 : Glicksman'/. Lancashire and General 
Assurance Co., [1927] A. C. 139 ; Newsholme Brothers v. Road Transport and General 
Insurance Co., Ltd., [1929] 2 K. B. 356 ; Jester-Bames v. Licenses and General Insurance 
Co., Ltd. (>934). 49 LI. L. R. 231 ; Mackay v. London General Insurance Co. (1935). 
31 LI. L. R. aoi. 

i e) Post, pp. 383 et seq., and ante, chapter ll, p. 100. (if) Post, pp. 391 et seq. 

e) See generally chapter V, pp. 303 et seq., ante. 

if) Newsholme Brothers v. Road t ransport and General Insurance Co.. Ltd., [1929] 2 
K. B. 356. 

S I Damsotts, Ud. v. Bonnin, [1922] 2 A. C. 413. 

.)/.«.& " condition precedent " danse. See poB, chapter VIll, p. 6^3. 

L.M.1. 2 c 
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effect of section lo of the Road Traffic Act, 1934, has already been ex- 
jplained (»). In proceedings by insurers under subsection (3) of that section 
for a declaration that they were entitled to avoid the policy on the ground of 
non-disclosure or false representation the position was different from that 
in proceedings at Common Law in three respects : 

(1) In the first place, the insurers had to show that they were induced 
to and did issue the policy in question by reason of the concealment or 
misrepresentation, whereas in Common Law proceedings it was necessary 
only to prove the fact of concealment or misrepresentation, the induce- 
ment and consequent issue of the policy being presumed, or at any 
rate requiring no proof (k). 

(2) In the second place, in such proceedings under section 10, the 
question of materiality had to be treated as if there were no " basis " or 
“ warranty of truth " clauses (or neither) in the contract. For the 
purposes of the section such clauses are irrelevant and wholly 
ineffective (/) ; 

(3) Thirdly, in such proceedings under section 10, the question of 
materiality was not determined by the proposal fonn or the questions 
contained therein (m). 

It must also be clearly noticed that the Act of 1934 affected proposal forms 
and clauses of the " basis ” or " warranty of truth ” tvpe in another way. 
In proceedings by third parties against insurers under subsection (l) of 
section 10 of the Act of 1934 for payment of the indemnity provided by the 
policy, insurers were not as a rule entitled to rely upon the untnith of 
statements made by the assured in the proposal fonn or upon such clauses 
as entitling them to refuse payment («). Insurers were obliged, under that 
subsection, to satisfy the judgment obtained against their assured, wherever 
the judgment was in resf^t of a liability covered by the terms of the policy. 
In regard to the obligation to satisfy the third party judgment under sub- 
section (i) of section 10 insurers could rely upon untrue or inaccurate answers 
in the proposal form or upon the " basis " or " warranty of truth ” clause 
only in so far as such answer or such clause had the effect of excluding the 
liability in respect of which the judgment was obtained from the cover 
given by the policy (0). This may be illustrated by one example : 

Supposing that the proposal form in a particular case contained 
the question " For what purposes will the vehicle be used ? " and the 
answer thereto given by the assured was " For private pleasure purposes 
only." The proposal form contains a warranty that all answers to 
questions therein are true. The policy' contains a basis clause. 

Liability to a third party is incurred whilst the vehicle is being used 
for commercial purposes. In proceedings by the third j[>arty against 
the insurers to enforce payment of the amount recovered by him in an 
action against the assured, the insurers could not rely upon the allega- 
tion that the statement that the vehicle would be used only for private 
pleasure was untrue, and that therefore, by reason of the " basis ” or 
" warranty of truth ” clause, the policy was void. In such proceedings 
the insurers could only rely upon the answer to the question in the 
proposal form, or upon the “ b^ ” and " warranty of truth ” clauses 


(1) Chapter V, anU, pp. 278 et uq. 

{k) Poit, pp. 391 et teq.: Zurich GemtreU Accident and Liatnlily Insurance Co., Ltd. v. 
Morruon, (1942} 2 K. 33 ; [1942] i All E. K 529, per .Mackinnom, L.J. 

( 1 ) Chapter V, ante. pp. 27H ei seq. . 

(w) Chapter V. ante, pp. 278 et teq. (a) Ibid., pp. 278 «< $eq. 

(a) Chapter V, a>U*,pp. 303 H teq., and also *e« p. qsib,poit. 
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as constituting a term of the policy, of which the effect was to exclude 
from the risks covered liability incurred whilst the vehicle was being 
used otherwise than for private pleasure (p). 

Although, as stated, the question of materiality was not determined by 
the questions asked in the proposal form, in proceedings by insurers against 
the assured under section 10 of the 1934 Act, that matter was not wholly 
unaffected by those questions (9). It was affected in two ways. 

First, insurers found the burden of proving that a particular fact or 
circumstance was material was more onerous if that fact or circumstance 
was not covered by the questions in the proposal form (r). 

Conversely, although the materiality of facts and circiunstances covered 
by questions in the proposal form was not assumed, in most cases the 
presence of a question in the proposal form was considerable though not con- 
clusive evidence in support of the allegation that the fact or circumstance to 
which it is directed was material (s). 

Secondly, the fact that the insurers asked a specific question concerning 
a particular fact or circumstance was strong evidence in support of the 
allegation that the concealment or misrepresentation of that fact or circum- 
stance operated upon their minds so as to cause them to issue the policy (t). 

Having regard to the views expressed above, it is proposed in this chapter 
to treat the question of materiality in so far as that question is dealt with 
by way of practical illustration or example only in relation to the various 
questions which have hitherto been commonly found in motor insurance 
proposal forms («). It is not proposed to explore the possibilities of hypo- 
thetical facts which might in certain circumstances be held to be material, 
or to suggest questions which may hereafter be added to those now usually 
to be found in proposal forms. 

There are many facts not now completely covered by these questions 
which might be regarded as material, ^me of these have become material 
only since and by reason of the Road Traffic Acts, 1930 and 1934, and the 
M.I.B. Agreements (r). One instance may be suggested. 

Under section 38 of the Act of 1930 and under section 12 of that of 1934, 
and by operation of the M.I.B. Agreements, insurers become obliged in cer- 
tain circumstances to pay the full indemnity provided by the policy when 
their assured has by the terms of his policy no sort of right to demand it. In 
such circumstances the insurers are obliged to look to their assured for re- 
imbursement of monies which they have thus been forced to pay (ip). In 
this state of the law it is submitted that the financial resources of the pros- 


(p) Roberts v. Anglo-Saxon Instrrance Assortatton (1927), 96 L. J. K. B. 590 ; Gray 
V. Btackmore, f 1934] i K. B 95 ; Fassmore v. Vulcan Boiler and General /usurance Co. 
(•935). iS't 1' t - / "jS ; l.evinger v. Licenses and General Insurance Co. (1936), 54 LI. L. R. 
<)8 ; Jones v. H’e/s/i Insurance Corporation, Ltd . [1937] 4 All E. R. 149. 

(4) Chapter V, ante, pp. 303 et seq 

(r) Per Scrutton, L.J , in Sewsholme Brothers v. Road Transport and General 
Insurance Co., Ltd., [1929] 2 K. B. 356 ; and in McCormick v. National Motor and Acci- 
dent Insurance Union, Ltd. (1934). 50 T. L. R. 528 ; dunch General Accident and Liability 
Insurance Co., Ltd. v. Morrison. [1942] 2 K. B. 53 ; [1942] l All E. R, 529. 

(s) See ante, p. 303, post, pp. 391 et seq. But see Zurich General Accident and 
Liability Insurance Co. v. Livingston, [1940] S. C. 406 ; Broad v. Waland (1942), 73 LI. 
L. R. 2O3 : Zurich General Accident and Liability Insurance Co. v. Morrison, [1942] 
2 K. B. 53 ; [1942] I AH E, R. 529. 

(/) Batesons, Ltd. v. Bonnin, [1922] 2 A. C. 413 ; Newsholme Brothers v. Road Trans- 
port and General Insurance Co., Ltd., [1929] 2 K. B. 356. But see Broad v. Waland 
(1942), 73 LI. L. R. 263 : Zurich General Accident and Liability Insurance Co., Ltd. v, 
Morrison, [1942] 2 K. B. 53 ; [1942] 1 AU E. R, 529. 

(«) Post, pp. 419 et seq. {v) See chapters IV, V and VI, ante, 

(u>) Chapter V, ante, p. 327 ; chapter VI, ante, p. 374. 
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pective assured might well be a fact which insurers would regard as material 
to the risks which they undertake to insure. This, of course, involves an 
aiial 3 rsis of the meaning “ risk *’ in th^, connection, but if that word includes 
the risk whidi the insurers run of losing money under the polity by reason of 
the issue of the policy, the fact that the proposed assured is a person of small 
financial means is clearly material thereto (x). 

For the above reasons, in the section of this chapter which deals with 
the proposal form in motor insurance the various matters to which each 
question in that form is directed are considered in their relation to the topic 
of materiality as well as in relation to the terms of the contract (y). 

PART 2.— NON-DISCLOSURE 

As has been previously indicated a contract of insurance is uberrimae 
fidei (a). It is one of those classes of contracts in which the utmost good 
faith is required of both parties during the making of the contract (6). The 
essential features of these contracts in which good faith is required are well 
known from the dicta in many authorities, of which the best knowm are 
Carter v. Boehm (c), Dalglish v. Jarvie (<f), London Assurance v. Mansel (e), 
and Joel v. Law Union and Crown Insurance Co. (J). The following dicta 
are taken from the cases last named as illustrativ'e of the principle : 

'* Insurance is a contract on speculation (g). The special facts, upon 
which the contingent chance is to be computed, lie more commonly in 
" the knowledge of the insured only ; the underwriter trusts to hisrepresenta- 
" tion and proceeds upon confidence that he does not keep back any circum- 
" stance in his knowledge, to mislead the underwriter into a belief that the 
'* circumstance does not exist, and to induce him to estimate the risque as 
" if it did not exist. The keejnng back such a circumstance is fraud and 
" therefore the policy is void. Although the suppre-ssion should happen 
" through mistake, without any fraudulent intention, yet still the under- 
" writer is deceived, and the policy is void ; because the risque run is really 
" diflerent from the risque understood and intended to be run at the time 
" of the agreement ” [h). 

" Upon one point it seems to me proper to add thu.s much, namely, that 
“ the application for a special injunction is very much governed by the 
" same principles which govern insurances, matters which are said to require 
" the utmost degree of good faitli, idwrrtma fides. In cases of insurance a 
" party is required not only to state all matters within his knowledge, 
" which he believes to be material to the question of insurance, but all 


I*) Thus insurers will, it is apprehended, at least feel more secure in issuing a policy 
to a wealthy corporation than to an impecunious individual. Tor if. in the case of the 
(xnporation the insurers become obliged to pay the amount of an indemnity by reason 
of the provisions of section 38 of the Act of 1930 or section la of the Act of 1934, which 
Indemnity the corporation has by the terms of its policy no right to claim, the insurets 
will be able to recover the amount thereof and wiU suffer no loss. But in the case of 
an impecunions individual in like circumstances the insurers will probably suffer an 
irrecoverable loss Nevertheless, no case lias yet been reported in which this point has 
been taken. For cases on the ” moral hasard " inherent in insurance bustnese. tee 
Locker and Woolf. Ltd. v. Wettem Auilralian Ituuranee Co., r> 93 f>l > K- B. 408 : Mer- 
chants and Manufactwren Insurance Co. v. Davies, (1938] 1 K. B. 196 ; [1937} 2 All £. R. 
767 ; Cldand v. London General Insnrance Co. (1933), 51 LI. L. R. 156. 

|y> Post. pp. 4I9«4 s«;. 

(a] Chapter 11 , assie. i». 99. loo. 

(h) C/.. ScKtmoM, L.J., in McCorsnick v. National Motor and Accident Insurance 
Unton, Ltd. (1934). 49 LL L. R. 36I. 

(e) (1766). 3 Bnrr. 1905. (dl (1850I, a Mac. A G. 231. 

(s) (i«79), M Ch. D. 363. I/; 11908! a K. B. 863, 

M See chapter II. pp. 73 ei sw., aede. 

(*) Carter v. Boehm (17^). 3 Ban. 1903. par Lard liuisnsui, L.J.. at p. 1909. 
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" which in point of fact are so. If he conceals an3rthing that he knows to 
'* be material, it is a fraud ; but besides that, if he conceals anything that 
** may influence the rate of premium which the underwriter may require, 
" although he does not know that it would have that effect, such conceal* 
'* ment vitiates the policy " (i). 

" The contract of life insurance is one uberritnae fodei. The insurer is 
*' entitled to be put in possession of all material information possessed by 
'' the insured ’’ {k). 

The principle is conveniently summarised in the Marine Insurance Act, 
1906 (f), section 17 of which runs : 

" A contract of marine insurance is a contract based up>on the utmost 
" good faith, and if the utmost good faith be not observed by either party - 
" the contract may be avoided by the other party." 

While this definition is expressly limited to contracts of marine insurance 
it is recognised that precisely the same principle applies to all other contracts 
of insurance [m). The contents of those sections of the Act cited which 
deal with non-disclosure and representations may be usefully and con- 
veniently employed, with certain exceptions, for the purposes of the present 
chapter («). To use a dictum of Fletcher Moulton, L.J. : 

" Sections 17 and 18 (of the Act cited) apply to policies of every kind 
** whatever be the risk insured against. They apply to every policy by 
" reason of the nature of the contract of insurance " (o). 

The good faith which is the basis of the contract of insurance is mutual. 
The insurers just as much as the assured are bound to make full disclosure 
of all the material facts (/>). But inasmuch as, particularly in contracts of 
motor insurance, it is only the prospective assured who has knowledge of 
the particular risks of which he desires to effect insurance, in the branch 
of the law of insurance now under discussion disclosure by insurers is of 
little practical importance. 

The duty of disclosure which rests upon the parties to the contract of 
insurance is to make a complete disclosure and an accurate disclosure. Not 
only must the party fully disclose every material fact of which he knows 
or ought to know, but everything which he discloses, must be accurate both 
in itself and in the light of other existing circumstances which are not dis- 
closed (q). Not only must what is stated be true, but nothing must be kept 
back which might make what is stated substantially imtrue (r). 

1. The Nature of the Duty of Disclosure 

It is said that the duty of disclosure is not contractual and that it depends 
upon some rule of law applying to particular classes of contracts (s). 

(i) Dalglish v. Jarvie (1850). 2 Mac. 4 G. 231, per Baron Rolfs, at p. 2^3. 

(A) London jlssurance v. Mansel (1879). 11 Ch. D. 363, per Jessel, M.K., at p. 367. 

(/) 9 Halsbury's Statutes 831. 

(m) London j4ssuraHce v. AJansel {supra) ; Seaton v. Bumand, [1899] i Q, B. 782. 

(h) Cf. Yorhe v. Yorkshire Insurance Co., [1918] i K. B. 662. per McCardie, J., at 
p. 666. 

(o) Cantiere Meccanico Brindisino v. Janson, [1912] 3 K. B. 452. 

ip) Per Farwbll, L.J., in Re Bradley and Essex and Suffolk Accident Indemnity 
Society, [1912] i K. B. 415, at p. 430. 

(q) Brownlie v. Campbell (18^), 5 App. Cas. 925 ; Everett v. Desborough (1829), 5 
Bing. 303 ; Carter v. Boehm (1766), 3 Burr. 1905. 

(r) Holt's Motors, Ltd. v. South East Lancashire Insurance Co., Ltd. {1930). 37 U- L. R. 
I ; Zurich General Accident and Liability Insurance Co. v. Livingston, (1940] S. C. 406 ; 
Zurich General Accident and Liabihiy Insurance Co., Lid. i’. A/orristm, [1942] 2 K. B. 53 ; 
[1942] I All E. R. 529. 

\s) E.g. WeUord'a Accident Insurance, 2nd Edn., p. 24 ; Merchants and Manu- 
fact^ers Insurance Co., Ltd. v. Hunt and Thome, [1941] i K. B. 295, at p. 312 ; [1941] 
1 AU £. R. 193. atp. 128. 
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It is also aifued that the duty to disclose is one which is implied in 
every contract of insurance by virtue of the terms of that contract rather 
than by force of general law (<). Th^ treatment of the duty to disclose as 
proceeding from an implied term in the contract of insurance may be put on 
two grounds, the first that disclosure is a condition precedent to the liability 
of the underwriters on the policy {«), the second that failure to disclose 
fuevents the existence of the consensus ad idem necessary to constitute the 
contract of insurance (a). In Jester-Barnes v. Licenses and General Insurance 
Co., Ltd. (6), MacKinnon, J., clearly regarded the duty as arising from an 
implied term of the contract. But in Merchants and Manufacturers Insur- 
ance Co., Ltd. V. Hunt and Thorne (c). Scott, L.J., (d), distinguishing the 
basis of the duty of disclosure from tliat of accurate representation, stated 
that he found it difficult to explain fully the Common Law duty of 
disclosure on the theory of its resting on an implied term of the contract. 
If it did, it would not arise until the contract had been made, and then its 
only effect would be to unmake it (e). 

If this submission be correct it will have the consequence that every 
breach of the duty to make complete and accurate disclosure will be tanta- 
mount either to a breach of a stipulation of the contract itself, or else be 
evidence of such lack of consensus ad idem as will entitle the parties to avoid 
the contract on the ground of mistake. These results will ensue whether 
the non-disclosure in question be made fraudulently or innocently. 

2. Extent of the Duty of Disclosure 

Subject to certain exceptions the assured must before the contract of 
insurance is concluded disclose to the insurer ” every material fact which is 
known to the assured and the aicsured is deemed to know every circumstance 
which, in the ordinary course of business, ought to be known by him " (/). 

The extent of the duty of disclosure necessitates the separate examination 
of two of its constituent elements as above defined, viz. knowledge and 
materiality. 

The assured (or insurer) must disclose material facts wliich he knows 
or ought to know. The time at which his knowledge is important is the 
time when he is making or under the duty to make discU>sure (g). Thus in 
Whitwell V. A utocar Insurance Co. (h) the assured was held not obliged to com- 
municate to the insurers rejections of the proposed risk by other insurers 
which had come to his knowledge after he had complied with his duty of 
disclosure, and he was held entitled to enforce the contract of insurance of 
his motor car into which the insurers had entered (i). Even though the 

{/) Moens v. Heyworth (1842). 10 .M. A W. 147. at p, 157 

(v) Blackburn, Lorn &■ Co. v. Vigors (1887). 12 App. Cas. 5.J1, at p. 530 : Pickrrsgill 
tWiUiatn) Sons. Ud. v. London and Provincial .uarine and General Insurance Co., 
Lid., [1912] 3 K. B. 614, and Jester-Bames v. Ltcenses and General Insurance Co., Ltd., 
infra. 

(a) Laing v. Union Marine Insurance Co . iJd. (1859). 1 1 T. 1. R. 349. It might be 
■aid that every case of non-diadosnre involves a mistake, i.e. a mistake of the insurers 
as to the qnality of the risk proposed to them for insurance, and since such mistake is 
known to the assured it operated to prevent the making of a binding contract. 

{b) <I9>4). 49 LI. L. R. 231. {c) '1941] I K. B. 293 : {1941J I Alt K. K. 123. 

(d) Ibid., at p. 313. (<) And sec ibid., Lcxmoobk, L.J., at p. 318. 

if) Marine Insitrance .Act. 1906, s. 18. 

(gj The iissMiwiI is mder such doty until there is a binding contract of irunrance 
made. Someorator policies contain an express term to this eflect, but notwithstanding 
its absence, the same principle applies. Sec AooAer v. I.Mm Vnson and Hock Insurance 
CorporatUm Ud., (1928] 1 K. B. 554. 

(*) (*9*7). *7 LI. L. R. 418. 

(i) Cf. Wake v. Atty (i8ia), 4 Taunt. 493 ; WsHmott v. General Accident Insurance 
Co. (19J5). 53 LI. L. R. 156. 
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assured was actually ignorant of the facts concerned, if he ought to have 
known of them in the ordinary course of events then he will be deemed to 
have known them for the purposes of applying the rules as to non-disclosure. 
Thus in Dunn v. Ocean Accident and Guarantee Corporation, Ltd. (k), the view 
was expressed that a wife should have known of her husband’s previous 
driving record, although the case was decided upon other grounds (1). The 
knowledge of the assured’s agent is generally to be treated as the knowledge 
of the assured, so that non-disclosure by either principal or agent will affect 
the validity of the contract (w). The subject of agency as regards disclosure 
and representations is treated in more detail later in the present chapter (n). 

The knowledge of the assured which is relevant in applying the rules of 
non-disclosure, is not knowledge ol the materiality of any particular facts, 
but knowledge of the facts themselves ( 0 ). The question as to whether 
certain facts are or are not material is not one for the assured to decide, but 
is determined by the views of reasonable, prudent insurers (/>). 

" The proper question is whether any particular circumstance was in 
" fact material and not whether a party believed it to be so ” (g). 

Thus, in Bond v. Commercial Union (r), the non-disclosure by a father of 
his son’s previous motoring convictions, where the son, inter alios, was 
intended to drive the insured car, was held to be such non-disclosure as 
entitled the insurers to avoid the contract of insurance. While in Farra v. 
Hetherington (s) the failure of an assured to disclose the fact that cars which 
he had previously owned had on several occasions been temporarily stolen 
or abstracted from his possession was also held a sufficient non-disclosure 
to entitle the insurers to avoid a policy, even though the assured had not 
deemed it to be material. 

3. Materiality 

Materiality is a question of fact in the circumstances of ev'ery case (t). 
It may be defined as ; 

“ Every circumstance . . . which would influence the judgment of a 
" prudent insurer in fixing the premium or determining whether he will 
" take the risk “ (m). (*) 


(*) (>933). 50 T. L. K. 32 : ^7 I.l L. K. iin. 

(/) Post, p. 425. 

(m) Newsholme Brothers v. Road Transport and Genera! Insurance Co., [igtg] 2 

K. B. 3sfi. 

(«) Post, pp. 400 et seq. 

(o) Bronmiie v. Campbell (1880). 3 App Cas 925, per Lord Blackburn, at p. 954 ; 
Joel V, Law Union and Crown Insurance Co., [19081 2’K, B. 863, per Moulton, J., at 

p. 884. 

ip) Sec post, pp. 391 et seq. 

(q) Bayley, J , in Lindenau v. Deshorouf:h (1S28), 8 B. & C. 586. 

(t) (1930). 39 LI. L. K. 107, See also on this point Zurich General Accident and 
Liability Insurance Co. v. Ltvingston. [1940] S. C. 40b : Cleland v. London General 
Insurance Co. (1935), 51 LI. L, R. 150 ; Zurich General Accident and Liability Insurance 
Co., Ltd. V Morrison, (1942) 2 K. B. 53 : 11942] i .Ml E. R. 529 ; Broad v. Waland 
(1942). 73 LI. L. R. 263 ; Merchants and Manujacturrrs Insurance Co. v. Davies, [1938] 
I K. B. 196 ; [1937] 2 All E. R. 767 ; Taylor v. Eagle Star Insurance Co. (1940). 67 LL 

L. R. 136. 

fs) (1931). 47 T. L. U. 465 ; cf. Carlton v. Park (1922). 10 LL L. R. 776. 818 ; 12 LI. 
L. R. 246 ; Ewer v. National Emplovers' Mutual General Insurance. Association, Ltd., 
fi937] 2 All E. R. 193 ; Comhill Insurance Corporation v. Assenheim (>937). 58 LI. L. R. 27 ; 
Norman v. Gresham Insurance Co. (193.S). 52 LL L. R. 292. 

[t) Joel V. Law Union and Crown Insurance Co. [supra), ft Edw. 7, c. 41. s. 18 (4). 

(u) Marine Insurance Act. 1906, s. 18 (2) ; 9 Halsbury’s Statutes 856 ; cl. Yorkshire 
Insurance Co., Ltd. v Campbell, [1917J A. C. 218. 
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the contrary by Lord Mansfield in the old case of Carter v. Boehm {x), that 
the evidence of experts in insurance is admissible as to whether a given 
fact or circumstance was material in the, sense defined {a). In the words of 
McCardie, J. : 

"... Expert evidence with respect to the materiality of a fact has 
" been freely admitted in recent years by the experienced judges who have 
" administered and are now administering justice in the Commercial Court. 
"... The practice I conceive is settled. ... 1 conceive that no sound 
" distinction can be drawn between life, fire or other heads of insurance 
" business . . ." (6). 

Whilst all facts which may affect the judgment of the insurer in accepting 
or estimating upon what terms he will accept the risk are material, there 
are nevertheless certain well-defined tj'pes of circumstances which need not 
be disclosed to the insurers (c). These are ; 

(i) Circumstances which diminish the risk (d). 

(ii) Circumstances which are knowm or presumed to be known to 
the insurer. He is presiuned to know matters of common notoriety of 
knowledge («), and matters which in the ordinary course of his business 
as such he ought to know (/). 

(iii) Circumstances as to which he waives information [g). An insurer 
will be deemed to waive information when facts are disclosed, even 
in the shape of a hesitating or uncertain answer (/i), which should 
have put him as a reasonable man on inquiry’ and he fails to make 
inquiry (i). 

(iv) Any circumstance which it is superfluous to disclose by reason 
of any express or implied warranty {j). 


(<) (1766). 3 Burr 1905. "Great stress was laid upon the opinion of the broker 
But we alt think the jury ought not to pay the least regard to it. It is mere opinion, 
which is not evidence. It is opinion after an event. It is opinion without the least 
foundation from any previous precedent or usage It is an opinion which, if rightly 
proved, could only be drawn from the same premises from which the court and jury 
were to determine the cause ; and therefore it is improper and irrelevant in the mouth 
of a witness " (Lord MaNSFiEto) 

(a) Sm. L. C., Notes to Carter v Boehm (1 76C>). 3 Burr. 1905. and cases there cited. 
In Merchants and Manufacturers Insurance Co v Davies, '193M] 1 K B iqti , .KtMl 
2 .All K R. 767, where in.surers were avoiding the jkiIicv lor non-disclosure of previous 
motoring convictions, an application was made for di-s.overv of tlie insurers' documents 
u'hicb r^ted to policies granted or refused previously where the assured had made 
disclosure of such connctions. The application was refused, on the ground that it was 
irrelevant. Insurers imght well refuse to insure a man who failed to make such a 
disclosure, if they could Live discovered that he was such a iieratm 

lb) Yorhe V. Yorkshire Insurance Co . [ 1918' 1 K Ii 66t, at p 670 : and see Horne v. 
Poland, '192J] 2 K. B 364. at p. 368. 

(f) Manne Iiuinrance Act, 190ft. s 18 ; 9 Halsbury's Statutes 85ft 

(if) Carter v Boehm (iMpra) .See post, p 395. 

(e) Eg war {Bales V /f«e»rt (1807I, L R 2 B j9j). rehelhoii v f/uf/ (1923), 
16 LI. L. R. 100), 

(f) Hartoater v. Huickiiuon (1870), L. R. 5 Q. B. 584 ; Tale v. Hytlop (188$). 15 
Q. B I>, 368. 

(el Carter v, Boehm {supra)', Thomson v (1884). 9 App Cas 1*71 The 

principle of implied waiver is important in motor insurance where insurers invariably 
set ont a series of questions to which they require replies in order to aid them in " deter- 
mining " thesr acceptance of the risk. 

( 4 ) Thonssem v Weems (lupral. 

(0 Seaton V Burnand. [1900] .A C. 135 ; Mann, Maemeal and Sleeves v Capital and 
CamUiti Insurance Co., [1921) 2 K. B. 300 ; Graenhill v. Federal Insmance Co., (1927) 
1 K. B ftj. 

{/! Hayusood v Rodgers {1804), 4 East. 590. 
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6. Effect of Questions In Proposal Form 

(a) On Materiality. — The general practice of insurers of motor cars and 
the risks arising from their use is to submit to the prospective assured a 
proposal form upon which certain questions relating to the risk to be insured 
are asked. This practice is different from that adopted by marine insurers, 
who are content with the onus which the implied terms of such contract throw 
upon the assured to disclose every material fact (k). The practice of motor 
car insurers, which is common to life and accident insurers in this respect, has 
considerable bearing upon the question of materiality involved in non- 
disclosure and in misrepresentation. The proposal form as a rule contains 
express terms or, as they are called, " warranties,” in which the truth of the 
answers to the questions of the proposal form is made the basis of or a condition 
precedent to the liability of the insurers under the contract (/). Where such a 
term appears in the contract of insurance, as is generally the case, it is well 
settled that the question of materiality in relation to any circumstance which is 
dealt with in the proposal form or the answers thereto becomes irrelevant (m). 
By making the truth of the matters stated a part of the contract, the assured 
and insurers are deemed mutually to agree that every circumstance therein 
included is a material circumstance in fact, in relation to which non-disclosure 
or misrepresentation will avoid the contract (n). On the other hand, the 
fact that a specific question is directed to it, may afford strong proof of the 
materiality of a fact (nn). 

(b) On Duty. — This practice of preceding the contract of insurance by 
comprehensive questioning, with or without the inclusion of an express term 
in the contract that the circumstances so covered are deemed to be the basis 
or a condition of the contract, may have one further important consequence 
on the question of materiality. The Courts have shown a tendency towards 
the view that only circumstances which are in fact raised in the questions and 
answers of the proposal form are material. As Scrutton, L. J., remarked in 
Newsholme Brothrrs v. Road Transport & General Insurance Co. (o) : 

” The insurance companies also run the risk of the contention that 
" matters they do not ask questions about arc not material, for if they were 
" they would ask questions about them.” 

This tendency may be illustrated by reference to two other motor 
insurance ca.sos. In the first of these, Arlet v. Lancashire and General In- 
surance Co. (p), it was alleged inter alia that the assured had failed to disclose 
that he had entered into a hire-purchase agreement relating to the insured 
car ; in the second of these. Brewlnall v. Cornhill Insurance Co. (q). the 
assured had disclosed the value of the insured car as 1^145, the facts being 
that the vendor to her had agreed to take her old car for (,100 on the sale 

(h) Newsholme Brothers v. Road Transport and General Insurance Co., Ltd., [1929] 1 
K. B. 35(). per Scrutton, L J.. at p. 362. 

( l ) Sec post, pp. ^11-15. fora general warrant}' of " truth and disclosure.” 

(m) Newcastle Fire Insurance Co. v, .Maemorran Co. (1815), 3 Dow. 255 ; Glicksman 
V. Lancashire and General Assurance Co., [1927] A. C. 139. But not in the sense that 
nothing else need be disclosed. 

(n) Condogiani.s v. Guardian Assurance Co., [1921] 2 A. C. 125 : Dawsons, Lid. v. 
Bonnin, [1922] 2 A. C. 413 (motor car) ; Raxman v. Union Assurance Society, Ltd. (19*3). 
IS U. L. R. 2o 6 (motor car). 

(nn) Olichsman v. Lancashire and General Assurance Co., [1927] A. C. 139. 

(0) [1929] 2 K. B. 356. at p. 363. Cf. ScRUTTON, l-.J., in McCormick v. National 
Motor and Accident Insurance Union, Ltd. (1934). 4‘) LI. L. R. 361. 

(/>) (1927), 27 LI. L. R. 454. Cf. also the remark of Goddard, L.J., in Zurich 
General Accident and Liability Insurance Co., Ltd. v. Morrison, [1942J 2 K. B. 53 ; [1942] 
1 All E. R. 529 : " I cannot help thinking that if it is material to know whether the 
proposer has failed in a driving test, the insurer would ask the question.” 

W) (» 93 i). 40 LI. L. R. 166. 
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of the insured car, and that only £45 had actually passed in cash from the 
insured purchaser to the vendor. In the former case. Swift, J., in giving 
judgment for the assured, remarked ; 

" If the defendant company wanted to know the name of the owner of 
" the car nothing would have been simpler than to have asked the question. 
'* The worst that can be said against the plaintiS is that he answered the 
*' questions that he was asked to answer and has not answered the questions 
" that he was not asked." 

In the latter case, Chaioes, J., giving a similar judgment, said : 

'* If the insurance company really wish and if their intention really is in 
" asking the question as to the cost price to the proposer to have all the 
" ingredients of the costs, not only the cash but all the ingredients, set out 
" in the proposal form, then they ^ould frame their questions in such a way 
** as will show to the proposer what it is that is expected of him and just 
" what is intended." 

This line of reasoning may be justified by reference to the well-known 
doctrine of waiver in insurance contracts. The insurers, that is, may be 
deemed to have said, " we are only interested in these matters ; we are not 
concerned and have no desire to be concerned w'ith anything else.” Whether 
or not such principle falls to be applied depends upon the facts and circum- 
stances of every particular case (r). 

(c) On performance of Duty* — Where, as is customary, questions as to 
the material circumstances are formulated in the proposal form (s). the 
insurers thereby indicating that the matters therein comprised are, at all 
events, matcn^ in the sense that they desire to be informed of them 
whatever be the position of extrinsic matters, important questions arise 
as to the form in which such questions are asked. 

" In a contract of insurance it is a weighty fact that the questions are 
" framed by the insurer and that if an answer is obtained to such a question 
" which is upon a fair construction a true answer, it is not open to the 
" insuring company to maintain that the question was put in a sense different 
" from or more comprehensive than the proponent'sanswercowred. Where 
" an ambiguity exists, the contract must stand if an .mswer has l>rcn made 
" to the question on a (air and reasonable construction of that question. 
" Otherwise the ambiguity would be a trap against which the assur^ would 
■' be protected by courts of law ” (/). 

The form in which a question relating to a material circumstance is 
framed may thus preclude the insurers from relying upon non-disclosure 
or mi^epresentation in relation to the answer to such question. This 
principle is well settled in application to life insurance contracts (w), and 
has been applied to motor insurance contracts in the case of Carcos v. De 
Rougement (v), where the assured, in reply to the question ; " How long 
have you driven a motor car ? ” made answer ; " Several years,” the fact 
being that although in the course of her life she had had several years* 


(r) Carter v. Boehm (1766K 3 Burr. 190J ; GreemhiU v. Federal tmuratue Co., (1947I 
I K. B. 65 ; ClUksmam v. Lamcaskire and General Auneane* Co., [1027] A. C. >3^ 
(r) See port, pp. 418 et eeq. 

ft) CemdegUtmt v. Guardian Attnranee Co.. (1921} a A. C. las, per Lord Shaw, at 
p. 130. See alao Merchants and .Mann/aclnnrt Iminrance Co.. Ltd. v. Hnrit and Thome, 
[1941} I K. B. 29), at p. 311 : [1941} I All E. R. 123. at p. 127 : Saoell v. London 
General Insurance Co. (1934). )o LJ. L. R. 114. 

(m) Re Etherington and Lanea'kire and Yorhthire Accident tnturane* Co., [190Q} t 
K. B. 591 ; Joel v. ijiw Union and Croom fmnranu Co., (1908) 2 K. B. 863. 

(*) <1926). 23 U. L. R. 164. Cp. MacKinnon, I., in Mnndy't Tmehm v. Btaekmore 
(J92S). 32 U. L. R. 150, on the nrobignity of the pduaM ^ minor accideota," and 
CsAaLSs. J., in Breatnall v. CoenhiU Intmeame Co. (i9Jt), 40 LL L. R. 166. on " ooat 
price.** 
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dri^ng experience spread over a long p^od she had not any such experience 
during the time immediately preceding the insurance effected. The in- 
surers argued that she should have disclosed the true facts of her experience, 
but it was held by McCardie, J., that the reply which she furnished to the 
question was a complete and accurate reply to the question as framed, and 
that the assured therefore was guilty of neither non-disclosure nor mis- 
representation. The important point which arises when the inquiry in this 
kind of question is limits to a certain period is discussed below (w). 

7. Immaterial facta 

Circumstances which on the facts of any given case do not affect the 
risk need not be disclosed. Accordingly, if nothing is said of such facts, 
or if such facts are misrepresented, the contract is unaffected unless in the 
latter case it contains a warranty of accuracy (w). Immaterial circum- 
stances in this sense are determined as at the time when the negotiations 
preceding the contract are afoot. It is according to the facts as they are 
at that time, and not in the event which hapjiens, that the materiality of 
circumstances known or which should have been known to the assured is 
determined (x). 

The effects of non-disclosure upon the contract of insurance, whether 
as an implied as or an express term thereof, as well as the consequences of 
the provisions of the Road Traffic .\ct, 1934 [y), on the Common Law 
relating to non-disclosure or misrepresentation have been discussed and 
are considered later in this chapter (r), and the consequences of repudiation 
and avoidance of the policy are discussed in Chapter IX. 


PART 3.— MISREPRESENTATION 

The making of everj’ contract of insurance is preceded by representations 
as to the subject-matter of such contract, i.e. the risk («), which are made 
by the assured or his agent to the insurers for the purpose of inducing them 
to enter into the contract. Sometimes, and frequently in the case of motor 
insurance contracts, representations later become actual terms of the 
contract by being embodied in the proposal form as completed by the 
assured, which later becomes incorporated into the policy (b). Where such 
is the case, they fall to be treated upon a footing different from that upon 
which representations not becoming part of the contract must be con- 
sidered. Where a repre,sentation becomes a term of the contract, and 
subsequently turns out to be untrue in fact, there will have been the breach 
of such contract giving rise to rights on the part of the insurer under the 
contract itself (c). 

Where, however, representations are made which do not become terms 
of the contract it.self, then every such representation which is material, in 
that it would influence the judgment of a prudent insurer in fixing the 


(vp) Paul, pp. 445 et seq. 

jie) Dawiom, Ltd. v. Bonnin, [191X] 2 A. C. 413 ; Mackay v. London General Insw- 
ance Co. (1935), 51 LI. L. R. joi. 

(x) Mutual Lije Insurance Co. of New York v. Ontario Metal Products Co., Ltd.., 
[1923] A. C. 344. 

(y) Road Traffic Act, 1934. s. ro (sec ante, chapter V, pp. 307 el seq.). 

(j) Post, pp. 403 et seq. ; see chapter V, ante. pp. 307 et seq. 

(a) The subject-matter of the risk, e.g. the motor car or other pn^rty insured, is 
not, sMctly speaking, the subject-matter of the iusurance. 
f6) See poet, pp. 467 et seq., and chapter Vlll, post, p. 625. 

(e) AnU, pp. } 8 i et seq. 
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premium or determining whether he will take the risk must be true. 
Materiality has exactly the same connotation as in non-disclosure. It is 
a question of fact in every case {^), wUch is to be determined by reference 
to circumstances prevailing at the time when the statement complained of 
was made (/). Representations may be either as to matters of fact, which 
are true only when the representation is substantially accurate, that is, 
if the difference between what is represented and what is actually correct 
would not be considered material by a prudent insurer (g), or as to matters 
of expectation or belief, which are true when they are made in good faith (A), 
that is, by an assured )vho bona fide entertains the expectation or belief 
concerned (1). 

The principle that all material representations must be true is applied 
in two waj's : firstly, that such representations shall not be false but 
accurate ; secondly, that representations shall be completely true not only 
in their content but in their implication (j). The cases of Mundy's Trustees 
V. Blackmore (k) and Deni v. Blackmore ( 7 ), in the second of which a number 
of accidents were disclosed under the description " damaged wings ” when 
some of them had serious consequences, illustrate the former of these appli- 
cations The cases of Holt's Motors. Ltd. v. South East Lancashire Insurance 
Co.,Ltd.(m), and Broad and Montagu v. South East Lancashire Insurance Co. (n), 
in both of which some previous rejections or non-renewals of insurance were 
concealed whilst others were stated, illustrate the latter application of the 
principle. 

The rule in marine insurance is that every material representation must 
be true in fact (0). and that if a representation turns out untrue, whether 
it were made fraudulently or innocently, the insurer is entitled to avoid 
the contract (p). Upon the authority of two cases, A nderson v. Fitzgerald (q) 
and Wheelton v. Hardisty (r), it has commonly been regarded as settled law 
that the marine insurance rule as to the consequences of innocent mis- 
representation does not extend to other types of insurance {s). It is sub- 

(#1 .Marine In.4uranc« .\ct. s 20 (7) ; 9 Halsbur>'> Statutes 858 

id] Manne In-surancc Act, igo 9 , s 20 . 9 HaLsbur>'’s Statute* 858. Cf Knad 

Traffic Act. 1934. s. 36 (4) : 27 MaUburv's Statutes, 562 . /Clinch Cenrral Accident and 
LtabiJily insurance Co.. Idd v .Morrison. [1942; 2 K U. 33 ; '1942; i .All li. R. 529. 

(/] Ante, p 391. C(. Looker v. Law Cntan and Rock Insurance Co . Lid [1028] 

I K. B. 354. and Re H'l/joa and ScoUnh Insurance Corporation. '1920) 2 Ch 28. 

{g] Marine Insurance .Act, 190O. s 20 (4) , 9 Halsbury's Statutes 838 

(*) Thomson v. IVeems (1884). 9 -App. Cas. O71 ; Vorht v. y'orhshire Insurance Co. 

(1918] I K. B. 662. 

(1) Bowden v. Vaughan (1809). 10 East 413 ; .■indmon v. Pacific Fire and Marine 
Insurance Co, (1S72), L. K. 7 C. I\ 65 ; Merchants and .Manufacturers Insurance Co.. Ltd., 
V. Hunt and Thome. [(940] 4 All £. R. 293; affirmed. [1941] 1 K. B. 293: <'>941] 
I All E. R, 123 (C.A ) ; Zurich General Accident and Liability Insurance Co. v. Livingston, 
[1940] S. C. 406 ; Broetd v. Waland (1942), 73 1 . 1 . L K 203. 

(f) London Assuranu v. Mansel (1879), 11 Ch D. 363 ; Dent v. Blackmore (1927) 
29 LI. L. R. 9, in both ol which some insorances were, whilst others were not, disclcMed. 
If the assured gives an nnqualified negative to a question (i e., " has any person who to 
your knowledge will drive the car ever been convicted, etc.”), that answer is an assertion 
that be has the knowledge which he porport* to impart, and that that knowledim is what 
he is imparting. It does not mean " to the best of my knowledge and belief.'" Zuneh 
General Accid^ and Liabtlity Insurance Co. v. Livingston, [1940] S. C. 40b ; Broad v. 
Waland (1942), 73 U. L. R. 263. 

(*) 1 1928), 32 LI. L. R. ijo. See anft, p. 392, note [g). 

(I) (1927I, 29 LI. L. R, 9. (m) (1930). 37 LI. L- R. i. 

(a) (1931). 40 U. L. R. 328. 

|e) Marine Insniance Act, 1906, «. 20 (1) ; 9 Halsbury’s Statutes 838. 

Ip) Jomdes v. Pacific Insuranu Co. (1872}, L. R. 7 Q. B. 517. 
ii) (1853), 4 H. L. Cas. 4*4 (ri (>858). 8 E. ft B. aw. 

(s) E.g. per Vavohak Wiluams, L. t., in Joel v. Lma Vniom and Cremm Insuranee Co., 
[1908] a K, B. 863. at pp. 877-9. Cf. MViMoid'n Aeddeot Insunuice, and Edn., pp. 36-7. 
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mitted that this opinion/ cannot be sustained in law. The basis of the 
decision in the two cases relied ujwn as authoritative was the Common Law 
principle that no remedy was available for misrepresentation not amounting 
to fraud which was no part of the terms of a contract (i). Since the decisions 
in those cases, by the application of equitable principles, the Courts first 
arrived at the rule that mnocent misrepresentation could be relied upon as 
a ground for rescinding any contract, though not as a ground for obtaining 
damages (m). Indeed, it is difficult to see why the principle which is now 
taken to apply to other t5q)es of contract should not be applicable to all 
contracts of insurance. Complete and accurate knowledge by the insurers 
of the risk to be insured is, as has been seen, of the essence of the contract 
as far as the liability of the assured to disclose material facts is concerned. 
It would therefore be strange if an untrue representation, made innocently, 
concerning a material circumstance did not have the same consequences as 
in all other ty{)€S of contract (w). Misrepresentation as much as non- 
disclosure affects the basis of the contract of insurance and, in fact, the one 
is substantially the corollary of the other (x). On the other hand mis- 
representation in insurance differs from misrepresentation in regard to 
other contracts in that it is uniu-cessary, save in the case of an action for a 
declaratory judgment under section 10 (3) of the Road Traffic Act, 1934, to 
show that the false statement induced the issue of the policy (y). 

No such difficulty as is discussed above arises when representations 
made by the assured are incorporated either specifically as separate terms 
or generally by a comprehensive stipulation in the nature of a " basic term, " 
or a warranty of truth and disclosure, or condition precedent incorporated 
into the contract itself (a), 'fhere, as with non-disclosure in such circum- 
stances, the question of materiality is irrelevant (6). The parties agree 
that the representations thus embodied shall form part of their contract, 
and for their breach, however immaterial, however innocent, the insurer 
will be entitled to avoid the policy (c). 

Although misrepresentation as affecting contracts of insurance is always 
treated separately from non-disclosure (d), in practice the two subjects 
frequently merge into one another. Whenever any material fact is con- 
cealed, either by silence (which may amount to a representation (e)) or by 
the expression of a falsehood or a half-truth, there is non-disclosure as well 
as misrepresentation, and the insurers are entitled to rely upon either ground 
as entitling them to repudiate liability (/). 


(1) Behn v. Bunrsi (18O3), 3 B. & S. 751. 

(«) Redgrave v. Hurd {1881), 20 Ch. I>. x ; Xewbigging v. Adam (1S86), 34 Ch.D. 582. 

(u?) Derry v. Pech (1889), 14 App. Cas. 337, per Lord Bramwell’, at p. 347. " To 
this may now be added the equitable rule that a material misrepresentation though not 
fraudulent may give a right to avoid or rescind a contract where capable ol such 
rescission." 

(x) Misrepresentation usually also amounts to non-disclosure. It would indeed 
be Grange if a contract could be avoided for one and not for the other. 

(y) Sections 17 and t8 of the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), and pet 
Fletcher Moulton, L.J., in Carttiere Meccanico Brindisino v. Jansoti, [191^] 3 K B. 
452 - 

(a) Dawsons, Ltd. v. Bonnin, [1922] 2 A. C. 413. 

Ante, pp. 385 ef ref. 

(e) See further, post, pp. 413 et seq. 

(d) Aterchants and Manufacturers In.furance Co., Ltd. v. Hunt and Thome. [1941] 
I K. B. 295, per Scott, L.J., at p. 3x2. and Luxmoork, L.J.. at p. 318. 

(«) R. V. Barnard (1837), 7 C. ft P. 784 ; Horsfall v. Thomas (1862), i H. ft C. 90; 
Arkwright v. Sewbold {x88o), 17 Ch. D. 301. 

U) Peek V. Gwmey (1873), L. R. 6 H. L. 377 ; London Assurance v. Memsel (1879), 
. II (A. D. 363. 
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PART 4.— NON-DISCLOSURE AND MISREPRESENTATION 

BY AGENTS 

Since insurers in practice invarial^' {g), and insured persons frequently, 
act through agents in the making of contracts of insurance, it becomes im- 
portant to consider the effect of agency upon the principles of non-disclosure 
and misrepresentation (A). Where an insurance transaction is entered into 
through agents it may happen that material facts are known either to the 
principal or to the agent himself which are not known to the other. In 
such a case it becomes a question of utmost importance to determine to 
what degree the knowledge of the one is to be attributed or imputed to the 
other so as to affect the disclosure or representations made to the insurer 
by the assured or his agent (1). The subject of agency in motor insurance 
is treated more generally later (A). 

1. Imputed Knowledge. — The principle of " imputed knowledge ’* is 
founded upon two legal hj'potheses : the first that, as a general rule, the 
knowledge of the principal is deemed to be the knowledge of the agent ; the 
second, that a person knows what he ought in the ordinary course of business 
to know (/). The rules relating to disclosure by agents for insured persons in 
marine insurance contracts are to be found in the Marine Insurance Act (m), 
and may be here reproduced as applicable to contracts of motor insurance (n). 

. The agent must disclose to the insurer : 

'* (d) Every material circumstance which is known to himself, and an 
" agent to insure is deemed to know every circumstance 
" which in the ordinary course of business ought to be known 
“ by or to have been communicated to him ; and 
*' (6) Every material circumstance which the assured is liound to di»- 
" close unless it came to his knowledge too late to communi- 
” cate it to the agent.” 

Mutual communication between principal and agent is presumed not only 
to the extent that the principal is unable to rely upon the agent's ignorance 
of material circumstances known to his principal, but the principal himself 
is deemed to know all material facts which come to the agent's knowledge 
during his employment which he is bound to communicate to bis principal (0). 
The presumption of communication by the agent to his principal so as to 
affect the latter with knowledge of what the former knows only arises 
however, where the knowledge is acquired by the agent in the course of his 
employment by the principal, and it was the duty of the agent to communi- 
cate such fact to his principal (p). 


(g) Re Norvuk EqtOtable Fire Aisurmnu Socuty, Royal Imuranct Co.'t Chum (iSB;), 
37L. T. 141. 

(A) Blackburn, Low A- Co. v. Vigors (1887), 12 App. Cas. sji. 

(>) See geoecally Blackburn, Low A Co. v. Vigors (1887). 12 App. Caa. 331. 

(*) Post. p. 473. 

(t) Marine Imursuice Act. 1906. s 18, anU, p. 389; Lvani v. Employers MuituU 
Insnrance AssocuUion (1933). 31 LI. L. R. 13. 

(m) IlAd., a. 20. (a) Seeaaie, p. 389. 

jo) Blackburn. Low A Co. v. Vigors (1S87), 12 App. Caa. 331 , Blackburn v. Haalsun 
(iSBi), II Q. 1 ). D. 144 ; Paxman v. Unton Assurance Society, Ltd. {1923), 15 U. L. R. 
206. 

^p) Blackbnm, Low A Co v. Vigors {tnpra). In Holt'* Motors, Ltd. v. South East 
Laticaskire Ineuratue Co., iJd. (1930), 37 Li. L. K. 1. the aaaared'a agent had propoaed 
them to certain insurers, who had reject^ the proposal. The agent had not, tiowever, 
informed bis prinapala of this, and consequently they did not diswiee it in their proposal 
to the defendants. It was held, however, that their agent's koowtodge was tiieir 
knowledge and that failure to disclose such rejectKm eatitM the iastmrs (inter alia) to 
IcfNidiate liability. 
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With these general principles in mind it is necessary in the light of the 
decided cases to treat separately of disclosure and representation made by 
agents for the assured and for the insurers respectively. 

2. Agents for the Assured. — ^It is the duty of the agent for the assured 
to communicate to the insurers or their agents every material circumstance 
which he personally knows or ought to know in the ordinary course of 
busmess and also every material circumstance, whether he knows it or not, 
which is or ought to be known to the assured {q). Similarly, every repre- 
sentation made by an agent for the assured must be accurate in fact, accord- 
ing to the same criteria (r). It is immaterial that the assured left the whole 
matter in the hands of the J^ent, or that he gave him general or 
even specific instructions to disclose material circumstances fully and 
accurately (s). The knowledge of the agent is also imputed to the principal 
where such knowledge is gained by the agent in the course of his employ- 
ment by the principal. Thus, for example, where an agent employed to 
effect an insurance experiences rejections, both he and his principal are 
bound to disclose those rejections when negotiating with other insurers to 
effect insurances (t). It should always be remembered that brokers are as 
a rule the agents of the assured («). 

3. Agents for the Insurers. — ^The doctrine of imputed knowledge 
operates in principle so as to affect (he insurers with knowledge of all the 
circumstances which have been communicated to or are known by their 
agent acting in the course of his employment and within the scope of his 
authority (a). Disclosure or representation to the insurer's agent by the 
assured is disclosure or representation to the insurers where it is made to 
the agent acting as such, and within his authority so to act on behalf of the 
insurers. Thus, where full and accurate disclosure of the material facts 
is made to the insurers' agent in such circumstances, the assured is not 
adversely affected by any failure of the agent properly to perform his duty 
of communication to the insurers his principals (6). 

This proposition is illustrated by the case of Thornton-Smilh v. Motor 
Union Insurance Co., Ltd. (c), where the assured had experienced rejection at 
the hands of an insurance company. He mentioned this to the agent of the 
defendants, another insurance company, who offered to propose him to his 
principals. Upon receiving a proposal form with a question upon previous 
rejections the assured discussed the matter with the insurer’s agent, and on 
b«ng informed that it would be all right omitted to supply an answer to the 
relevant question. The insurers accepted the propxjsal and issued a policy. 


[q) Newskolme Brothers v. Road Transport and General Insurance Co., Ltd., [1929] 2 

K. B. 356. C/. Marine Insurance Act, 1906, s. 19 ; 9 Halsbury’s Statutes 857. 

(r) Biggarv. Rock Life Assurance Co.. [1902] i K. B. 516 ; Allen V. Universal Auto- 
mobile Insurance Co. (1933), 45 U. L. R. 55. 

(i) Gedge V. Royal Exchange /luMrance Corporation, [1900] 2 Q. B. 214 ; Seaton v. 
Bumand, [1900] A. C. 135 : Biggar v. Rock Life Assurance Co. (supra) ; Evans v. Ward 
(tffSo). 37 LI. L. K. 177. 

(!) ThorrUon-Smith v. Motor Union Insurance Co., Ltd. (1913), 30 T. L. K. 139; 
Whttwell V. Autocar Insurance Co. (1927). 27 Li. L. R. 418 ; Holt's Motors, Ltd. v. South 
East Lancashire Insurance Co., Ltd. (1930), 37 LI. L. R. i. 

(«) See post, p. 473. 

(а) Ayrey v. British Legal and United Provident Assurance Co., [i9>8] i K. B. 136 ; 
Kaufmann v. British Surety Insurance Co., Ltd. I1929). 45 T. L. R. 399; Newsholme 
Brothers v. Road Transport and General Insurance Co., Ltd., [1929] 2 K. B. 356 ; Zurich 
General Accident Insurance Co. v. Buck (1939). <>4 LI. L. R. 1 15 ; Davey v, Pearl Assur- 
ance Co. (1939), 63 U. L. R. 54 ; The Primes Juliana. [1936J F. 139 : [1936] t All E. R. 
685 ; Norman v. Matthews Wrightson (1937). 58 LI. L. R. 351. 

(б) Kaufmann v. British Surety Insurance Co., Ltd. (supra) ; TAomion-SmiM v. 
Motor Union Insurance Co., Ltd. (supra). 

(e) (I 9 « 3 ). 30 T. L, R. 139. 

LM.I. 
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An accident occurred and the insurers refused to pay on the ground of 
misrepresentation by the assured as to the previous rejection. Channell, J. , 
held on the facts that the assured ha(l made full disclosure to the insurers’ 
agent, which was tantamount to making disclosure to the insurers themselves, 
and prevented them from refusing to indemnify the assured under the policy. 

An agent employed to obtain proposals for contracts of insurance, which 
are to be made on forms supplied to him for the purpose, is deemed to have 
authority to explain the meaning of any questions appearing thereon, and 
to determine the limits of disclosure. Thus, if he indicates that there is 
sufficient disclosure of facts or that no further disclosure is required, such 
intimation is enough to bind the insurers (d). Where, however, the agent 
of the insurers is acting in collusion with the assured, the doctrine of imputed 
knowledge ceases to apply, and the assured is not able in such case to rely 
upon disclosure to the insurers’ agent (<). 

4. Completion of Proposal Form by Agent. — Considerable diffi- 
culty arises w’here. as is invariably the case in motor insurance, a written 
proposal consisting of statements made by the assured in answer to 
questions or otherwise forms an important part of the negotiations leading 
up to the contract or a part of the contract itself. Frequently in such 
cases the insurers’ form is completed by their own agent on the basis of 
the information supplied, to a greater or lesser degree, by the assured 
personally. Where the assured withholds or fails to disclose material 
circumstances to the agent the general principles apply and are not affected 
by the intervention of the agent, who merely transmits to his principals 
what has been told him by the assured. Where, however, the agent is 
aware of the true circumstances, but in completing a written statement 
fails to communicate them fully or accurately to the insurers, the question 
arises as to how' far the doctrine of imputed knowledge applies so as to 
prevent the insurers from reiving upon non-disclosure or misrepresentation 
as a ground for avoiding the contract (/). 

The position is clear where the agent in such ca.se is acting in collusion with 
the assured and in fraud of or contrarv' to the interests of his principals (g). 
WTiere, however, there is no such collusion, the question is more difficult. 
Of the numerous cases upon the question some three arc particularly in 
point, namely. Bawden v. London, Edinburgh and Glasgow Assurance Co. (A), 
biggar v. Rock Life A ssurance Co. («), and Seu sholme Brothers v. Road Trans- 
port and General Insurance Co., Ltd. [k) In Bawden v. London, Edinburgh 
and Glasgow Assurance Co. {L} the as.surcd was one-eyed and illiterate ; the 
insurers' agent completed the proposal form, stating that Bawden had no 
physical infinnitj'. It was held that the agent in so completing the proposal 
form was acting as agent for the insiu’ers and that the doctnne of imputed 


{d\ Bauden v. London, Ldinl/urgh and Glmgow Ai'-urantt Co , [iIUjjI i Q. B. 5J4 : 
Joel V Law Vnion and Crown tniurance Co . ' I K B H03 ; S'ewsholme Brothers v. 
Road Transport and (itneral Imurantr Co , Lid . '1919, i K B 3 V> 

(«> Biggar V Roth Life Aisut ante Co , 190J; 1 K B 3111. and cited 10 note (i/), 

supra. 

if] This constantly occurs in practice. Soc Dairy v I’tarl .disnrance Co. (1939). 
63 LI. L R. 54 : Zurich General Accident Insurancr to v Buck I1939). <>g LI. L. R. llj : 
WdJmoll V. OmeraJ Auidenl Imurance Co. Si I- B 150 It must atwaya oc 

proved tliat the relation of principal extats between the insurem and the agent {Eitaut v 
Ward (1930). 37 LI L. R 177) 


{g) See note (dj. supra ; cl. Ihinn v. Oeran Accident and Guarantee Corporation, Ltd. 
(•933)> 47 LI. L. R. 139 ; Kaufmann v. Bnliih Surely Insuranee Co , Ltd. (supra). 

W a K B. 356 (/) 1,892} 2 Q. B. 334. 
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knowledge operated (m). In Biggar v. Rock Life Assurance Co. (n) the 
insurers’ agent filled in answers which he knew to be false and the assured 
signed the proposal form without reading it and without knowledge of the 
untrue answers. It was held that the agent was acting as the proposer’s 
agent, and that the company was therefore entitled to resist the enforcement 
of the policy. The decision in Bawden's Case was subjected to much criticism 
in the English as well as in the Scotch and Irish Courts (0). 

In the case of Paxman v. Union Assurance Society, Ltd. {p), the assured 
signed a proposal, the answers contained in which had been inserted by the 
insurers’ agent. The assured had made full and accurate disclosure to the 
agent, but the latter in completing the proposal had furnished inaccurate 
answers as to the age and price of the insured car, and as to the extent of a 
previous insurance {q). The policy incorporated the statements in the 
proposal form, which contained a warranty of the truth of the statements 
therein. McCakdie, J., held on the facts of the case that the insurers’ agent 
was only acting as agent for the assured in completing the proposal form, and 
that therefore knowledge of the true facts could be imputed to the insurers 
so as to bind them. Although in this respect McCariue, J., followed the 
decision in Biggar v. Rock Life Assurance Co. (r), he distinguished that 
authority in the following terms : 

■■ In my opinion. Biggar' s Case turned on the particular facts of the case 
"" and Bawden's Case was distinguished hy Wright, J., upon the grounds 
" which were indicated ... in his judgment." 

With respect to Bawden v. London. Edinburgh and Glasgow Assurance Co. (s) 
the learned judge said : 

" I desire to state plainly . . . that in my view Bawden's Case remains 
" an absolute and binding authority. It has never been overruled ; it 
" has never been criticised in the Court of App>eal (i) ; it is an efiective 
" working authority and it has lieen followed repeatedly (u) . . . Therefore 
" in my view it is a valid and binding authority." 

In the later case of Xai'sholme Brothers v. Road Transport and General In- 
surance ('0., Ltd. (i ), the proposers made the true facts known to the insurers’ 
agent, who in completing the projxjsal form inserted facts which were imtrue 
in material respects. The proposers then signed without reading the form 
so completed, which contained a tenn warranting the answers to the 
questions therein to be true and to be the basis of the contract. It was 
held that the agent of the insurers was acting as the mere amanuensis of 
the proposer in the completion of the form, and that his knowledge of the 


(m) Cp. HotUiu-orth v. Lancashire and Yorh-.hire Insurance Co. (1907), 23 T. L. R. 521 ; 
Thornton Smith v. l.'nion Insurance Co , Ltd. {supra) ; Golding v. Royal London A uxiliary 
Insurance Co., Ltd. (1914), 30 T. L. K. 350 

(n) [1902] I K. B. 51O. 

(o) Letry V, Scottish Employers' Insurance Co. (1901), 17 T. L, R. 229 ; M'Millan v. 
Accident Insutance Co., Ltd., [1907] S. C. 484 ; Yule’s Case (1879). 6 F. 437 ; Taylor v. 
Yorkshire Insurance Co., [1913] 2 1 . H. i. 

(f>) (1923). >5 hi. L. R. 2o(>. 

(}) The question of the materiality of the misstatements did not arise owing to the 
warranty of truth incorporated in the policy. 

(r) [1902] I K. B. 516. 

(1) (1892] 2 Q. B. 534. 

(/) But see now Newsholme Brothers v. Road Transport and General Insurance Co., 
Ltd,, [1929] 2 K. B. 356, discussed post, p. 404. 

(tt) In Holdsworth v. Lancashire and Yorkshire Insurance Co. (1907). 23 T. L. R. 521 ; 
Tkomton-Smith v. Motor Union Insurance Co., Ltd. (1913), 30 T, L. R. 139 ; Golding v. 
Royal London Auxiliary Insurance Co., Ltd. (1914). 30 T. L. R. 350. 

(v) [1929] 2 K. B. 356. 



404 Chapter VII — Makir^ of the Contract 

true facts could not in such circumstances be imputed to the insurers. In 
distinguishing the facts of Bowden's Case, Scrutton, L.J., concluded with 
the following instructive passage : 

" In my view the decision in Bowden’s Case is not applicable to a case 
*' where the agent himself at the request of the proposer fills up the answers 
" in purported conformity with information supplied by the proposer. If 
“ the answers are untrue, and he knows it, he is committing a fraud which 
" prewnts his knowledge being the knowledge of the insurance company. 
’* If the answers are untrue, but he does not know it, I do not understand 
" bow he has any knowledge which can be imputed to the insurance company. 
" In any case 1 have great difficulty in understanding how a man who has 
" mgned, without reading it, a document which he knows to be a proposal 
" for insurance, and which contains statements in fact untrue, and a promise 
" that they are true, and the basis of the contract, can escape from the con- 
'* sequences of his negligence by saying that the person he asked to fill 
“ it up for him is the agent of the person to whom the proposal is 
" addressed (w). 

The case of Et'ons v. Employers' Mutual Insurance A ssocialion {x) should 
be noted. 

Newsholme Brothers v. Road Transport and General Insurance Co.. Lid. (y), 
must be taken as resolving the difficulties which arose in the course of the 
attempts to reconcile the decision in Bauden’s Case with that in Bigf^ar's Case. 
Although the former was followed in the English Courts and in one instance 
expressly approved as authoritative (i), Biggar's Case must now be regarded 
as the better decision, and Bowden's Case distinguished on its own peculiar 
facts. The Courts to-day lean very strongly against the rules of " con- 
structive notice ” and “ imputed knowledge ” in commercial matters (a) 
and are therefore disinclined to affect insurers with the knowledge or notice 
of their agents w'hen such agents are acting not strictly within the scope of 
their authority and on behalf of the other party to the transaction in which 
they are engaged as agents (6). 

5. Facts outside Proposal Form disclosed to A^ent. — It remains, 
however, to be decided what is the position when, although the statements 
in the proposal form arc wholly and completely accurate, the insurers 
seek to repudiate upon the grounds of non-disclosure concerning some other 
material circumstance whicli was, in fact, communicated to their agent by 
the assured. It is submitted that where, in such a case, the insurers' agent 
acquires bis knowledge whilst acting in the course of his cmplo^rnioit 
and scope of his authority, the assured is not concerned vrith or affected by 


(w) Xea,-skolmi Brotken v. Road Transport and GeneraJ Insurance Co.. '1019' z K. B. 
356. at pp. 373. 376 ; Znrtck General Accident Insurance Co. v. Duck (1939). 64 LI. L, R. 
113 

(z) (1935), 32 LI. L. R. 51. See alao Keeling v. Pearl Assurance Co., Ltd. (1923), 
129 L. T. 573. 

M [1929] 2 K. B. 356. 

(2| Holdsmrrtk v. Lancasksre and Yorkshire Insurance Co. (1907), 23 T. L. R. 321 : 
Peunnan v. Union Assmatue Socsety. Ltd. ( 1923), 13 U L R. 399, ante. p. 403. McCardik, 
J.'a. dicta most be now regarded an overraled. 

(а) Btackbum. Lorn &■ Co, v. Vigors ttS87). 12 App. Caa. 331 ; Houghton S- Co. v. 
Nothard, Lome and WiUs,[igt8] A. C. i. See per ScKcrrox, L. J., in Kemkotm* Brothers 
V. Road Transport emd Genial Insnrance Co , Ltd., [ 1929} 2 K. B. 336, at p. 375- 

(б) Dunn v. Ocean Accident and Guarantee Corporation. Ltd. (19^3), 47 U. L. R. 
129. Where the insuicr'a agent completed a propoiiai iorm for hia wile {in her maiden 
name) it waa beJd that he wa« acting u his wife> agent and not aa agent for the insoren 
IZrerick General Accident Irauramee Co. v. Buck. (1939), 64 LI. L. R. 115). But Me 
Wiamott V. General Aeadent Insurance Corpermtiom (1933), 33 L. L. R. 136. 
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his failure to pass the knowledge on to his superiors or principals (c) (<f). 
In Kaufmann v. British Surety Insurance Co., Ltd. {e), the assui^ through 
his brokers was desirous of insuring a private motor vehicle to be used 
for both private pleasure and private hire. The insurers’ underwriter 
showed the brokers a form of policy which he indicated would cover both 
types of risk. The assured then signed a proposal form in which the purpose 
for which the car was to be used was stated as " private hire.” The insurers 
issued a policy covering use of the insured car for “ private pleasure and 
private hire.” An accident having occurred whilst the car was being used 
by the assured for private pleasure the insurers sought to repudiate. Roche, 
J., held that the knowledge of the underwriter, their agent, was the know- 
ledge of the insurers, and that the principle of Holdsworth v. Lancashire 
and Yorkshire Insurance Co. {fj and similar cases applied (g). 


PART 5.— CONSEQUENCES OF NON-DISCLOSURE AND 
MISREPRESENTATION 

Insurers who are desirous of avoiding liability under a subsisting policy 
of insurance, whether at Common Law or under the Road Traffic Act, 
1934 (h), on the ground of non-disclosure or misrepresentation by the assured 
or his agent, must prove their right to do so (t). A subsisting policy is 
presumed to be valid until the contrary is proved (k) and the onus of showing 
that the assured is in breach of his duty of good faith is upon the insurers (/). 
What exactly the insurers are obliged to prove in order to discharge this onus 
depends upon the nature and basis of the proceedings in which they are 
seeking to exercise such right to avoid the policy. There are three types 
of circumstance in which such an issue wUl arise : 

(1) Where a claim or defence based upon breach of a term of the 
contract is relied on by the insurers (m). 

(2) Where a claim or defence based upon non-disclosure or mis- 
representation. innocent or fraudulent, is relied on by the insurer (n). 

(3) Where the insurers take proceedings under section 10 of the 
Road Traffic Act, 1934, for a declaratory judgment (0). 


(c) Bawden v, London, Edtnturgk and Glasgow Assurance Co.. [1892] 2 Q. B. 534 ; 
Holdsworth V. Lancashire and Yorkshire Insurance Co. (1907). 23 T. L. R. 521 ; Kauf- 
mann V. British Surety Insurance Co., Ltd. (1929). 45 T. I,. R. 399 ; Evans v. Employers' 
Alutuai Insurance Association, Ltd (1935), 152 L. T. 333 ; Comhill Insurance Co. v. 
jtssenAeim (1937), 58 LI. L. R, 27 ; The Prinses /u/iaMa. [1936] P. 139 ; [19361 i All E. R. 
685. 

(rf) As to agents, see further, post, pp. 473 et seq. (») (1929)’. 45 T. L. R. 399. 

(f) U907). 23 T. 1 ,. R. 52 1. 

{g) The actual ratio decidendi of the judgment was based upon other grounds relating 
to the construction of the policy and the admissibility of extrinsic evidence with respect 
thereto. See also Davey v. Pearl Assurance Co. (1939), 63 LI. L. R. 54 ; Sun Life jlssur- 
ance Co. of Canada v. fervis, [1943] 2 All E. K. 425. 

{h) Road Traffic Act, 1934. See cliaptcr V, ante, pp. 303 el seq. 

(t) Joel V. Law Union and Crown Insurance Co., [1908] 2 K. B. 863; Slebbing v. 
Livei^oed and London and Globe Insurance Co., [1917] 2 K. B. 433 ; Merchants and 
Manufacturers Insurance Co., Ltd. v. Hunt and Thome, [1941] i K. B. 295; [1941] 
1 AU E. R. 123. 

(*) Goodbartte v. Buck, [1940] i K. B. 771 ; [1940] i All E. R. 613. 

(f) Whitwell V. Autocar Insurance Co. (1927I. 27 LI. L. R. 41S ; Bonney v. Comhill 
Insurance Co. (1931). 40 LI. L. K. 39. 

(m) Seeanfo, chapter V,pp. 307 efsef ; also pp. 384 e/se4.,aMfe,andcasestherecited. 
in) See chapter 11 , ante. pp. 99, joo, and pp. 388-397, ante. 

(0) Road Traffic Act, 1934, s. 10 {3), chapter V, ante, pp. 303 el seq. These pro- 
ceetUngs, ^ce the M.I.B. Agreements became operative, will be very rare. 
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The essential points in each of the above claims or defences must be 
dealt with seriatim. 

1. Breach of Contract. — As has -been stated above (^), non-disclosure 
and misrepresentation are often expressly imported into the contract of 
insurance itself by means of a term that the truth of the matters stated in 
the proposal form as completed shall be a condition precedent to the liability 
of the insurers, or that the truth and completeness of information supplied 
to the insurers shall be the basis of the contract of insurance, or that the 
assured warrants that he has made full and accurate disclosure to the 
insurers (y). The effect of any one of these three terms is to make the 
assured’s duty to tell the whole truth and nothing but the truth a condition 
of the contract of insurance, a breach of which, however immaterial the 
circumstance which it affects, entitles the insurers to repudiate liability to 
the assured under the jwlicy (r). It is submitt«*d that, apart from repudiation 
(cff in addition thereto) material non-disclosure will entitle the insurers to at 
least nominal damages for breach of contract, whether the breach is of one of 
the express terms just indicated, or of the implied term from which the duty 
to disclose arises (s). 

Where these two facts are present the insurers are entith'd to escape 
liability under the policy, subject to the provisions of the Road Traffic Art. 
1934. and the terms of the M.I.B. Agreements (/). 

2. Avoidance of Policy. -A claim to avoid the jiolicy af/ initio based on 
non -disclosure or misrepresentation apart from its express terms may be 
framed either on fraud or more commonly on inniKent misreprest'ntation. 
The former may lie made the subject of a claim for damages, the latter only 
of a claim or counterclaim for ri*scission or as a defence. Where the insurers 
seek to rely upon fraud they must prove • 

(1) that the assured or his agent made a representation ; 

(2) that the representation affected a material circumstance («) ; 

(3) that the representation was untnic ; 

(4) that the representation was made by the assured with knowledge 
of its falsity, or without a belief in its tnith, or recklessly, without 
caring whether it was false or true (i) ; 

(5) that the representation was made for the purpose of inducing 
the insurers to grant the policy to the person making it (w) ; 

(6) that the insurers were deceived by the representation ; 

(7) tliat in consequence of being so deceived they issued the policy 
to the assured which they are now seeking to repuduitc (a). 


(fr) Chapter V, ante, p 307 : also pp 383 <■/ tef , antt. 

(./I Dawsons, Ltd. v Bomnin, [1912] 2 A. C. 413. 

Ir't Tkotnion V U'mimi 118.S4), m .\pp. ('a» 1171 , Yark km Immann Co, Ltd. v, 
Camphtll, 1917, C- 218 . CsmJogiamsi v Ouardian .lisuronie Co ,'1921. 2 C IJJ ; 
Daw'cm.^, Ltd v Hcmtstn. ’letlt'. 2 C 413; I’asman v I ntern . 4 KHronrr Co (1923), 
15 Li L K 206, Olick'man V Lancaikirr and (rmeral Atrnraner i o . ^ Uti'j A 139; 
Hiyman V Damrtm, Lid , ' ien2] C 3S<‘ . [1942^ 1 All li. It 337; M at kay v. London 
OenotaJ Insuranet Co. (i93SC }■ U L. K 201. 

hi See anU, pp. 307 ei uq . and po.t. chapters IX and X II indeed the duty of full 
disclosure is an implied term See p 390, ante 

(f) Dtttmons. Ltd v. fionntn itnpra) : S'ewtkolme firotkert v Koad Tramporl and 
General Imneanee Co . Ltd , 2KB 350 And nee chapters IV. V and VI, ante, 

tut dmie, pp 391 3 . ace also cliaiiter II. pp 99. 100. 

(tf Derry v. Puk (1889I. 14 App Cas. 337 . Barnett o. Bttukmore (1926). 23 LI. L, R. 
J 37 

(te) Chapter II, pp. 99, too, antt. 

<«) Mundy's Trmlaes v. Blackmore {1928), J2 LI, L. R. 150. 
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In the case where the insurers are relying upon innocent misrepresenta- 
tion as the ground for avoiding the policy, as it is submitted they are en- 
titled to do (b), they will discharge the burden of proof by showing : 

(1) that the assured or his agent made a representation ; 

(2) that the representation concerned a material circumstance ; 

(3) that the representation was untrue ; 

(4) that the insurers induced by the representation (c) issued the 
policy to the assured which they are now seeking to repudiate (d). 

Where the insurers seek to rely upon non-disclosure as a ground for 
repudiating the policy they must show : 

(1) that an alleged circumstance did exist at the time when the 
negotiations between the assured and the insurers had not been com- 
pleted (e) ; 

(2) that the assured knew' or should have known of the existence of 
that circumstance ; 

(3) that the circumstance in question was material ; 

(4) that the circumstance was not disclosed to the insurers. 

Non-disclosure will entitle the insurers to avoid a policy when the above 
tour conditions are present even if such non-disclosure consists in fact in 
a representation false because it knowingly suppresses something which 
should lie disclosed or Ix-cause, by suppressing something, it suggests that 
something is true which is in fact false (/). Thus, non-disclosure of material 
circumstances is the most common ground upon which insurers seek to 
avoid {xjlicies. The onus which they thereby undertake is considerably 
less hea\ y than that which is undertaken where fraudulent or even innocent 
misreprc.sentation is alleged, and the consequences are usually the same (g). 
It is not necessary in this case to prove that the non-disclosure influenced 
or induced the issue of the policy. The consequences of repudiation and 
avoidance of the policy are considered fully in Chapter IX. 

3 . Declaratory Judgment (A). — Under section 10 (3) of the Road Traffic 
Act, 1934 {>), the general rule of insurance law that an insurer can avoid a 
prilicy ab initio if he proves that there lias been misrepresentation or con- 
cealment of a material fact b\- the assured was modified (A). That section 


(t) /tnr<T. pp, 397 -i 9 < 5 . 

{<) In general inisropresen ration and non-disclosure are co-existent in motor 
insurance fxilicies where Uic proposal form rojuires comprehensive representations as 
to the risk to be made in the form of answers. But in avoiding for non-dUclosurc it is 
not necessary for the insurers to prove " inducement,” materiality is sufficient. 

(rf) Derry v. Peek [supra] ; Redgrave v. Hurd (i88i). ao Ch. D. i ; Newbiggiug v. 
Adam (iSHli). 34 Ch. D. jSa ; Zurich Genera! Arndm! and I latnlilv Insurance Co., Lid. 
V. Mornsan, [1942] 2 K. B 53 ; [1942^ i .Ml K. K 329 (C. .V.) ; Contingency Insurance 
Co. V. Lyons (1940). <>5 1.1 1 .. K. 53 : Merchants and Manii/acturers Insurance Co., Ltd. 
V. Hunt and Thome, [ U)4i ! i K. B 295 : 11941; i E- K. 123. 

(r) Cy Marine Insurance Act, i<>o(). ss. 17. 18 ; 9 Halsbury's Statutes 856 ; Looker v. 
Law Union and Rock Insurance Co., Ltd., [1928] 1 K, B. 354 ; H'hituill s. .iutocar 
Fire Insurance Co. {1927), 27 LI. L. R. 418. 

(/) E g. nonKlisclosure of motoriug convictions [Jester-Iiamrs v. Licenses and General 
Insurance Co., Ltd (1934), 49 H, L. It. 231). or of nature of accidents [Dent v. Btackmore 
(1927), 29 LI. L. R. 9). 

[g) Merchants and Manujarturers Insurance Co., Ltd. v. Hunt and Thome, [1941] i 
K. B 395: [1941] I All K. R. 123. Apart from express condition in the policy premiums 
are returnable where the insurers avoid for non-disclusurc or innocent misrepresentation, 
but not where they avoid for fraud. 

(h) Cliapter V, ante, pp. 307 et seq. 

(») 27 Halsbury's Statutes 534. Ante, chapter V, pp. 303 et seq. 

[k) Zurich General Accident and Liability Insurance Co., Ltd. v. Morrison, as reported 
in (1942), 72 U. L. R. 167, at p. 172, per Mackinnon, L.J. 
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reqtiired the insurer to establish in addition that the policy was obtained by 
that non-disclosure or misrepresentation. The action for a declaration has 
been fully discussed in an earlier cbaypter (/). In so far as an acticni for a 
declaration under this section of the 1^34 Act will become infrequent for the 
reasons there given («). it is not propc»rf to reiterate the conditions under 
which insurers may succeed in such proceedings. It will be remembered that 
to avoid liability to a third party injured in a motor accident which occurs 
after July i, 1946. the insurer who has issued a policy pu^rting to cover 
the trntfeasor at the time of the accident can only succeed, in consequence of 
the Domestic Agreement (w). if he shows that in fact the policy has been 
brought to an end before the date of the accident. A successful action for 
a declaration that the policy was obtained by material misrepresentation or 
non-disclosure is one of the means, and the most cumbrous means, whereby 
this end may be achieved, and it is expecti*d that very few such actions will 
in future be brought (o). Sucli an action for a declaration that the policy 
is void ab initio must be brought and completed by insurers before the 
assured has incurred any Road T raflfic Act liability to a third party, and in 
such a case the provisions of section 10 (3) of the Road Traffic Act, 1934, will 
ncumally ^ply. while the general rules of insurance law as e.xplained 
above will not (p). 

PART 6.— THE OFFER OF INSURANXE 

Contracts of motor insurance, like all contracts, are formed by the 
making of an offer by one party and the communicating of acceptance by 
the other. Although in practice the negotiations leading up to the forma- 
tion of such a contract as well as the contract itself are in writing, there is 
no legal requirement that a motor insurance policy should be in writing 
or even evidenced by a note or memorandum in writing (r). As far as 
liabilities in respect of the death or personal injuries of third parties are 
concerned the Road Traffic Act, 1930 (s). rc<iuircs that a written certificate 


(/) Anl€. chapter V. pp. 303 et se<f 

(m) See aUoante. dtapter V(, p. 354 

(a) Normally the pobey will have lapsed by effluxion of time, or have been bro«if(bt 
to an end by means it the cancellation clause contained therein, or bv aRnfCjneot be- 
tween insurers and assured It w only where the assured ih not available, so that notice 
of cancellabon cannot be served upon him. that an action for a declaration under 

s. 10 (3) of the 1434 .\ct may have to be brought Such a declaration w'lll be granted 
by the Court even in Che abwnce of the defendant assured. C/ Croxfmd v. Vnivtnai 
Inturanc* Co.. Ltd . [l93bj i K B 253 (C A ). at p ; ;i93b; 1 AH E R. 151, at 
p 153 . and Gnardtan Auurmnrx Co , Ltd v Snltirrtafid . ' I 93 <X •> All K K. 246. 

fo) Ante. pp. 303 ti teq 

(p) Since the action for a declaration will only lie brouKht if the policy cannot be 
cancelled in the ordinary way. Thu will almost always result from the inability of the 
insurers to trace the aMured and serve a notice nf cancellation uixin him. Tlie dis- 
appearance of the assured has this second disadvantage, that an onluiary action for a 
d^laratioD that the policy is avoided cannot be lirnuKht apart from the provlMons of 

t. 10 (3) of the 1934 Act. (or in the absence of tlie assured defendant, the Court will not 
grant a declaration, there being no dispute between the parties. See anU. chapter V, 
P 3“3 

(y) See. however, the " Stamp " Acts and c/. marine Insurmnce contracts. 

(r) Since inoet motor utsaiancc policies are deuigned only to last for twelve months. 
See the reference to the Domestic Agreemeot. p 377, ami* As to whether a motor in* 
stcrance policy need be in wmting, embodied in one document, see .VorsmM v. Cratbtna 
Ftn and Aetdtnu Tmnrmnee Soettty. Ltd . 'i93<>J 2 K. B. 233 . [1936] 1 All E. R. 151, and 
Palmar v ComktU Invmama Co (i935». 32 U L K. In those caaea the awared 
Claimed tndenmiiy although tliere was no policy. The Road Trafflc Acta, 1930 jta. 33 
and 3h) and 1934 (* >0). seem clearly to rwfuire wriung either in the form of a jioiky or 
a cover-note. 

(») Road Tiafhc Act, 1930. s. 36 (5) ; 23 Halabury'a Statatca 633. 
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diould have been delivered to the assured in order to make the policy valid, 
but this does not bear upon the formation of the contract of insurance 
itself (0- Nor need a policy be delivered to the assured in order to consti- 
tute a binding contract of insurance (w). Insurance, with its resultant 
rights and obligations, can and often does exist quite apart from the delivery 
or existence of a policy, as, for example, under a cover note (v). 

It is not possible to lay down any general rule as to which party is the 
offeror and which the acceptor in a contract of insurance. Whilst in the 
normal case the offer proceeds in fact from the proposer and the acceptance 
from the insurers, the positions are very frequently reversed. The point at 
which a binding contract is completed, that is, by the acceptance of an offer, 
must be determined according to the facts of every particular case (tr), 
bearing in mind the general rules as to offer and acceptance. 

An offer is commonly defined as an " expression of a tvilUngness to be 
bound " (x). No words, writing or conduct can therefore constitute an 
offer unless the person making it indicates with precision and completeness 
the legal relationship into which he is prepared to enter, and at the same 
time intends that the acceptance of his offer shall result in a binding contract 
governed and limited by the terms of his offer. An offer once made is by 
acceptance turned into a binding contract unless before acceptance it has 
been revoked or has lapsed (y). 

1. Analysis of Offer. — In the ordinary contract of insurance 
the parties do not as a rule arrange the whole of the terms by which 
their legal relationship is to be determined for the purposes of each 
particular transaction. Insurers, whose business it is to enter into con- 
tracts of insurance, in practice have set terms by which each indi- 
vidual contract will be regulated. Thus, the completed proposal form 
including the proposer's answers and the rates of premium incorporated 
therein, as a general rule constitutes the offer which the insurers may 
at their discretion meet by acceptance or rejection (a). The terms of such 
an offer consist not only in the specific proposal put forward by the 
assured and defined and limited by his answers, but also of such other 
terms as are included expressly or impliedly in the application, such as, for 
example, arc included by a comprehensive reference to the insurers' " usual 
terms and conditions ” (6). Frequently, however, the circumstances are 
less easily construed. It may be that the insurers are unwilling to accept 
the proposal at their normal rates of premium or unless the proposer con- 
sents to some limitation of the risk or some restnetion of the insurance ; 
in such case they will meet the proposal with a counter-offer based upon 
the proposer's offer but subject to qualifications. In such an ev'ent the 
insurers become offerors, and the proposer an offeree, who by accepting 
the insurer's counter-offer completes the binding contract (c). 


(/) Sed quaere : see Ocean Accident and Guarantee Corporation, Ltd. v. Cole, [1932] 
2 K. B. 100, discussed at length in chapter IV, pp. 178 et ieq., ante. 

(m) Adie 6- Sons v. Insurances Corporation, Ltd. (1898), 14 T, L. R. 544, and see 
further, post, p. 416. 

(w) See post, pp. 416 et seq. See also note (f). supra. 

(w) Canning v. Farquhar (i88t>), 16 Q. B. D. 727. 

(x) Anson, I..aw of Contract, 19th Edn.. pp. 48 et seq. 

M Ibid., p. 29. Sec also chapter I, ante, pp. 2, 3. 

(а) Kaufmann v. British Surely Insurance Co., Ltd. (1929), 45 T. L. R. 399. 

(б) Acme Wood Flooring Co., Ltd. v. Marten (1904). 90 L. T. 313. 

\c) General Accident Insurance Corporation v. Cron* (1901), 17 T. L. R. 233. C/. 
Swn Life Assurance Co. of Canada v. Jervis. [1943] 2 All E. R. 225 ; whereon application 
for insurance was only intelligible as embodying the terms of an illustration (firawn up 
by an agent, it was held that the documents formed the contract and the policy was 
ordered to be rectified to give effect to that contract. 
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The mere fact that insurers have issued a prospectus or a proposal form 
for completion does not amount to an offer, since in such case they neither 
indicate their willingness to be bound tflcJihe person to whom such document 
is issued, nor do they put forward a cotnplete statement of the terms upon 
which they are willing to insure the risks which may be proposed to them (4). 

As a genera] rule, there can be no question of the formation of a contract 
of insurance until there is a definition of the precise risks, their character 
and extent, which are to be the subject-matter of the contract. The com- 
pletion of the proposal is the most common means whereby such definition 
is (by means of the proposer’s replies to questions) obtained, and it is usually, 
therefore, the completion of the proposal fonn which constitutes the offer 
in a contract of motor insurance. 

Where the proposal form constitutes the offer, as is the common case, 
by accepting it. the insurers become obliged to issue to the proposer an 
insurance policy in their usual form and including and subject only to the 
terms offered and accepted in the proposal form (e). Should they subse- 
quently issue a policy oiherwnse than in the agreed or usual terms, the assured 
is not bound to accept it or to pay premiums thereunder (/). The assured, 
his offer having been accepted, is entitled to have a policy issued to him 
upon the terms which the insurers have accepted for insurance. Thus in 
South Fait Lancashire I Mstirantf Co ltd v CronJalt (/) the projxiser's offer 
to insure his vehicles with the plaintiff company, which inrlud«*d a term that 
he was to be entitled to a rebate in the premium when the 105110x1 vehicles 
should be "off risk." was accepted without qualification The insurers 
subsequently issured a policy without anv jirovision for the agreetl rebate ; 
upon the assured refusing to }>a\' premium- then-umler the insurers siuxl him 
therefor, but their claim failed as they had broken iheir contract in such a 
way as entitled the projxiser to repudiate hi- obligations thereunder, by 
failing to issue a fKihoy ernfjixhing tlu t<nn- of thi' offer c) 

In Kaufmann v Hrtitsh Surety Insiirame ( o . / id \h) the jwlicy issued by 
the insurers was not, upon the face of it, in accordance with the terms 
bargained for by the assured, and it was held that the assured was entitled 
to give oral evKlenct to show what these were and that the jx>licy must be 
construed accordingly. 

The right.s and liabilities of both parties to the roritnici of insurance wdll 
be determined by the terms of the offer and acceptance. Where, therefore, 
an offer is made in a proposal form which makes reference to the " usual 
terms and condition- of the insurers' }>oiirie-. the projtoscr is deemed to 
incorporate such terms into his offer, even though he may not be actually 
aware of them (i). fhe general position where a pilicy is issued containing 

(<0 lo other kinds of insurance there may be escrytioiuU case* — toch u coupon 
insurance — in which the insurers do by adsertiwmmt or in some other manner make an 
offer susceptibte of acceptance and reaultiog. therefore, in a contract fielwren them and 
any person action in accordance with the terms of aucb offer See GenertU Acadenl 
Firt andi Lift \ Kobtrlion. A C 404 

(c) Simrk Lail Lancaikirt /aiar.tacc Cn . Lid v tratidalt 40 IJ 1 , K 31 

(fl ttnd . fpem'tat Auidenl tniurmte I orp<irattifn V ( rank U'Wii). tjF L K 
See further as to tlw (MMitiun in tfiene circumstames. potf p 415 

igi Alternativeiv , the awiured could it u. sufmiitted. sue for the isane of a policy , 
Adit &• Sons \. /nturaneti Cinparatiom (iH<rS|. <4 T 1 . K )S4 , .Saa Life Atiuranc* 
Co of Canada V. Jens-., (1O43. r Ml K K 433. 

{*) Kaufmann v Hnluk Surety /ntnranrt Co, ltd (n) 3 «i). 43 T I. R I 33 
U, L K 315 See further as to till* inswrancr. pcHf. cliapter VIII. and Sim Lt/e /fsiMT- 
amet Co 0} Canada v ftrtu Uufnut . Oavay v Ftatl Auutant* Co . iJd, <1930), 63 U* 
L. R 54 . Zmruk Oentral Accident Imiuramca Co c, Biuk (I93(d, 64 LJ. L. R. 1 1 3. 

fij Adit fr Som v Imufoneei Corporation, Ltd (1S98J, 14 T. L R 544; Gtneral 
Accident Imuranct Corporation v Cronk (t90i|, 17 T L R 333. 
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terms to which the assured has not assented or for which he has not bargained 
is considered more fuUy in the next chapter (;). 

The usual practice of motor vehicle insurance wherein the completion' 
of the proposal form constitutes the offer upon which the contract ensues, 
and which thereby determines the scope and operation of the insurance, 
necessitates some examination into the contents and effect of the completed 
proposal. In practice, as will hereafter appear, a clause will be found in 
every proposal form and policy to the effect that the truth and accuracy of 
statements in the proposal is " warranted and shall be the basis of the 
contract ” (A). 

The proposer’s statements can constitute mere representations only 
when his proposal does not constitute the offer, for where, as is the general 
rule the proposal is the offer, its contents constitute terms of the contract 
whether or not such a general term as has been last described has been 
included in the proposal or the policy. Since it is the practice of insurers 
to insert similar general terms in every policy of motor insurance, it is 
important to recollect that in the ordinary case its presence adds little 
to the liabilities of the proposer or the rights of the insurers (1). Apart 
altogether from such term the proposer is under the duty of full and accurate 
disclosure, and further, when his proposal constitutes the offer, his state- 
ments will lx?romc terms of the contract concluded in reliance upon them 
so that the truth and completeness of each statement becomes a matter 
essential to the contract in that any shortcoming will constitute a breach 
and be so construed. 

2. Functions of Proposal Form. — The purpose of the questions and 
answers in the proposal form, whetln r they take effect as representations or 
as terms of the contract, is fourfohl. Whilst it is impossible to attempt 
an exhaustire classification of the questions and answers contained in the 
proposjil fonn, they may, nevertheless, for the puqwse of convenience, be 
grouped under the following four heads to the elucidation of which they are 
directed (w). It should, however, Ik? bonic in mind at the outset that many 
of the questions and answers are relevant to more than one of the following 
jx)ints ; 

(i) Ideniificalion and description of the subject-mailer. 

This object is achieved by questions relating to the make (n), 
age (o). horse-power (/>), value (g) and description of the \ ehicle to be 
insured ; and to the px;rsonality (r), residence (s) and occupation (t) 
of the projxiser and his interest in the vehicle to be insured (m). 

(ii) The limitation of the risk (r). 

The terms concerning this are arriied at on the basts of questions 
and answers directed to determining the purjwscs for which the vehicle 
is to be used (a) ; the area witliin which its use will take place (x) ; 
the place where it will be kept (y) ; its mechanical condition (z) ; the 


(j) Chapter Vlll, post. 

(A) See post, pp. 4<>7 et seq , and chapter VIII, post See Dawsons, Ltd. v. Bonnin, 
[19*2] 2 A. C. 413. 

(/) Its only important cflcct will, as a rule, be to dispense with an investigation of 
the question of materiality. 

(hi) See oK/e, p. 392. («) Poj/, p. 421. (o) Pos<, pp. 421.422. 

(p) Post, p. 420. (?) i»ojr.pp. 422.423. (f) Post, pp. 4.5-431. 

U) Post, p. 428. (0 Post, p. 428. (11) Post, pp. 439 et stq. 

(v) See post, pp. 433-438, generally. 

(w) See post, pp. 433-438. (i) Sec post. p. 429 (y) Post. p. 430. 

(») Crossley v. Hoad Transport and Oeneral Insurance Co. (1925), 21 LI, L. R, 219 ; 
Jones and James v.. Provincial Ituuranc* Co., Lid. (1929), 35 LI. L. R. 133. 
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numbers and identity of persons who will drive the car whilst it is 
covered by the pdicy (a). 

(iii) The elucuUUion of materud fac^ 

Questions under this head are of two main t)rpes, those which affect 
the subject-matter of the insurance, and those which bear upon the 
" moral hazard " of the assured. Of the first, questions relating to 
the age (6) and condition (c) of the vehicle arc perhaps the most common ; 
of the second, those which cover the age, health, and previous driving 
experience of the insured (d) are together with his previous insurance ( 0 ), 
claims (/), accident (g) and conviction (A) record invariably found in 
practice. Amongst the most important of all material circumstances 
is the fact that other insurers have declined to accept or accorded 
exceptional treatment to the risk proposed (i). 

(iv) Elucidation of immaterial facts. 

Questions are sometimes asked in proposal forms which do not 
inquire as to any matter which is by itself naturally material to the 
rate of the premium, but which insurers desire answer^ for the purpose 
of formulating the terms of the contract and which as such is made 
artificially or contractually material (/). It would be idle to speculate 
upon the reasons why insurers desire such questions to lie answered. 
One very good reason might lie that they desire to relieve the proposer 
as far as possible of the burden of himself deciding what facts the 
insurers arc likely to consider material. 

Wliilst it is comparatively easy to enumerate a category under all of 
the above heads, it is often extremely difficult to determine into w'hich a 
particular question falls in any given case. Some questions come under 
more than one head. Thus the questions directed to the description of the 
vehicle or the identity of the proposer are necos.<kiry both to define the 
subject-matter and determine the rate of the premium (A). .Again, questions 
fallmg under the fourth head as immaterial may serve to limit the risks 
the subject-matter of the insurers’ liability. Thb will l>c so, for example, 
when the " sole use " to which the vehicle will be put is defined in the 
proposal form ; although this may be immaterial from the Niewpoint of 
the insurers in accepting the propos;il. its presence will frequently serve 


(a) Botut V Commercial Union .Aiiurancf Co (1930;. 3!) U L R 107. aiul tee pail, 
p. 438 , Pallor V. Co-operatire lm.fMtancf Socrriv Uniol. 3H IJ L it 437. 

(6J Post, p. 411. (f) PoU.p 413. 

(rf) See post pp 426.443. (*) ScepoU. p 445 

(/) See post, p 453. (jf) See post, p 4,33. 

(*> See ^il. p 443. Tavlorv hagle Star, tie.. lu.iHran(r Co. t>j LI. L.. H. lib : 

CUland V. London General Imuramt Co (i935f. 3f U I. K 136; Sterckaul* and Manu- 
JaetmtTi Insnrame Co. v. Daoui. '1938', 1 K. B igt# ; !l937, 2 All I-. It 767. 

(1) Joel V Law I'nwn and Crown Imiuramte Co . ''nioSi 2 K B 863 ; GliekBmam v. 
Laneatkire and General .iiirtramte Co . 11927^ A. C. 139 ; SemiMme Brotkan v. Road 
Transport and General Intmtanee Co . Ltd . '1929' 2 K. B 356 ; liwer v. Natiomd £m- 
ployerC .Vnfnal General tminranee .lisoeialron. Ltd . (1937J 2 Atl K. R. 193 ; Znrith 
General Accident and Liability In nramet Co.. Ltd v Morruon. t K H 53; {* 94*1 

I All E K 329: Lather Woolf, Ltd. v. U'eilem Anlr^iam Imuramee Co., Ltd , 
[1936] I K B 408. 

(7) Such quectkMM nnmt not be confined with qnartJoAs which an d«sign«d to 
adduce material facta, but which may be anawrred by a fain sut«nent which to not 
materiat. where a wnmg number to given to a horn or saram. See atoo 

Ud. V. Bonntn, [1922} 2 A,C. 413. 

(*) PmI, pp. 421-431 passim. 
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to enable the insurers to repudiate liability ii the vehicle is used for some 
other purpose (I)- 

3. Effect of Questions and Answers. — ^Whilst it is the answers 
and nbt the auctions in the proposal form which form the basis of 
the contract of insurance which ensues, it is nevertheless necessary to 
construe questions and answers as one for the purpose of determining 
whether the proposer has carried out the obligation of full and accurate 
disclosure incumbent upon him and, in the second place, to ascertain 
the exact meaning of each term of the contract thereby constituted when 
a question of its breach arises for consideration. The effect of an immaterial 
answer to a material question is considered later (m). The proposer’s 
answers must be full and accurate replies to the questions to which they 
purport to relate ; if anything of which the proposer knew or ought to 
have known is misstated or is left unsaid, the insurers will be entitled 
to repudiate either upon the grounds of misrepresentation or non- 
disclosure or for breach of a term of the contract, where, as is usual, the 
contents of the proposal form constitute the offer or where they are sub- 
sequently incorporated by reference into the concluded contract (n). The 
assured who leaves a blank in his proposal when he knew or should have 
known the true answer (o) is guilty of non-disclosure, just as he who makes 
an answer of half truth (p) or of complete falsity {q) . A hesitating or unsatis- 
factory answer, however, puts the insurers ujX)n inquiry as to the true facts (r), 
and where without inquiry they proceed in face of such answer to issue 
a policy there has been held to be waiver disentitling the insurers from sub- 
sequently repudiating the policy (s). 

4. Contractual Terms In Proposal Form.— It remains to consider 
the importance of certain clauses commonly to be found in proposal forms 
to the following effect : 

(i) that the truth of the answers is a condition precedent to the 
liability of the insurers under the contract ; 

(ii) that the answers are declared to be true and complete replies, and 
that the proposer has not misstated or concealed any material fact (/) ; 

(iii) that the truth and completeness of the answers in the proposad 
form and the answers themselves are the basis of the contract. 


(/) See this matter fuJIy discussed at pp. 431 et seq , post ; Roberts v. Anglo-Saxon 
Insurance Association (1917). 9(1 U J. K. B- yro ; Jones v. Wehh Insurance Corporation, 
Ltd., [1937! 4 All Iv K. 149 ; Ln-inger v. Licenses and General Insurance Co (1936), 54 
LI. L. R. 08 ; Passmore v. Vulcan Hoiler and General Insurance Co. (193O). 134 L. T. 258 ; 
Stone V. Licenses and General Insurance Co. (1942). 71 LI. L. K. 236. 

Im) Post, p. 414. 

(n) Post, cliapter VIII ; cf. Marcovitck v. Liverpool Victoria Friendly Society (1912), 
*8 T. L. R. 188. 

(o) London Assurance v. Mansel (1879), il Ch. D. 3O3 ; Blackburn. Low 6- Co. v. 
Vigors (1887). 12 App. Cas. 531 ; Ltndenau v. Desborough (iStS), S B. & C. 586 ; Marco- 
vitek V. Liverpool Vicloria F'riendly Society (1912), 28 T. L. R. 188 ; Roriiw v. Marine 
Insurance Society (1S39), 2 E. & E. 317. 

(P) Biggar v. Rock Life Assurance Co., [1902] i K. B. 516 ; Broad and Montagu v. 
South East Lancashire Itssuratue Co. (1931I. 40 LI. L. R. 328 ; Merchants and Manu- 
facturers Insurance Co.. Ltd. v. Hunt and Thome, [J941) i K. B. 295 ; [i 94 *J 1 AU E. R. 
123. 

(9) Anderson v. Fitzgerald (1833), 4 H. L. Cas. 484. 

(r) Thomson v. (y«#nu (1884L 9 App. Cas. 071 ; Keeling v. Pearl Assurance Co., 
ltd. (1923), 129 L. T. 373 : Merchants and Manufacturers Insurance Co., Ltd. v. Htrnt 
and Thome. [1940 i K. B. 295 ; [194O > All E. R. 123. 

(*) But cl. Heits Motors, Ltd. v. South East Lancashire Insurance Co., Ltd. (1930). 

37U. L. R. I. 

( 1 ) Thia it the to-called " warranty oi truth and diaclosuFe.'* See post, pp. 467*^ 
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The effect of these clauses is substantially similar whichever formula is 
employed (m), and whether it be embodied in the proposal form and signed 
by the proposer or incorporated subse^ently into the policy (r). 

In the first place, these terms do not affect the duty of disclosure resting 
upon the assured by ^rtue of the implied terms of every contract of in- 
surance (w). Apart from and outside the questions and conditions of the 
proposal form the proposer is obliged to make full and accurate disclosure 
of every material circumstance of which he knows or ought to know (x), 
unless the insurers expressly or by implication waive the performance of 
this duty in relation to any particular circumstance (y). 

Secondly, the inclusion of such a term makes contractual answers 
which might otherwise be mere representations without contractual force (a). 
As has bwn stated, the completed proposal form as a rule constitutes the 
offer in motor insurance contracts, although in exceptional cases the offer 
proceeds not from the assured but from the insurers (b). When and how- 
ever the statements in the proposal form become terms of the contract of 
insurance, their breach by the proposer will constitute a breach of contract 
entitling the insurers to repudiate liability to the a.sstired when it has 
occurred. This has particular imp<utance when the consecjucnccs of the 
" warranty of truth and disclosure ” are considered. Should one of the 
proposer's statements in such case be untrue or incomplete in some ptar- 
ticular, however insignificant or immaterial (c). the insurers will be entitled 
to evade their obligations under the policy on the ground that the proposer 
has been guilty of breach of the terms of his contract (d). 

Thirdly, the effect of the inclusion of such term will generally render 
considerations of “ materiality.” as far as the statements in the proposal 
form are concerned, irrelevant (c). Once the parties agree that all the 
proposer's statements are exclusively and completely true, it matters not 
whether these statements Ix-ar upx>n materi.rl or immaterial matters (/), 
The pjarties have, by the inclusion of such a term, agreed that all the 
jjToposer's statements shall be treated alike, so that the insurers arc enabled 
to relieve themselves of liability under the pxjlicy independently of the nature 
in and extent to which the prop)oser's duty under the contract to tell the 
whole truth and nothing but the truth has been broken (g). Take, for 
example, the common question. " Where is the car garaged ? ” the repdy 
to which may be taken, as a rule, to be immaterial. W'herc a false answer 
is furnished, however unwittingly, to such question and the piropxjsal form 
or policy contains a " w'arranty of truth ” or similar clause, the imsurers arc, 
it seems, entitled to repudiate liability under the piolicy to the assured (A). 

(u) For special treatment of (ii). see post, pp. 407 tt irq 

(ir) As to which see chapter VI I I, port (u) f> 

(jr) Amt, pp 3S9, 3«>o. See t'nnch (tfnfra! Accident and Liahititv Inintanct Co v. 
Lu-ingticm, >1440, S C 40b , litoad v Waiand (1942), 73 LI L R iby 
ly) Amt. p. 393. 

(a) CondogiaHts v fiuardian .‘tssurance Co, [1921) 2 A. C 125; Dawion.\, Ltd v. 
Bonntn, [1922, 2 .A C 413 ; (tiicksman v. l.ancaskire and Ctneral Aisnranct Co., [1927] 
A. C. 139 

{b) Post, p. 416. (c) See post, p. 467. and amU, pp. 383-7. 

(i) See po^, pp. 467 tt sM. (r) In proceedings hetween insurer and assured. 

{/) Condc^ianis v. Ouardtan Assutanct Co, ;i92i; 2 A. 125; Damons, Ltd v. 
Bonniii, [1922; 2 A 413; t/licksman v Lancashire and (imeral Aifstranct Co., [fifty] 
A C 139. Though in vs BiwiftMt (m/wa) the question by itwll was treated 
as being matenal. See also Mackay v. London General Insurance Co. (1915). .^l bJ. L. R. 
201 , Revtli V London General Instuamt Co. (1934). 50 LI. L. K. 1 14 ; Parra v. Ittihering- 
ton (I9JI). 47 T. L. R. 465 

ig) k % Pojcman v. Union Assurance Society, Ltd. (1923), 15 L). L. R. S06, per 
McCarois, I . at p. 207. 

(A) Cf. Damtont, LU. v. Bommsn, [193s} a A. C. 413. 
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5. Summary of Effect of Proposal Form.— The effect of a proposal 
form may be summarised as follows : 

(i) It usually contains the offer made by the assured ; 

(ii) It usually contains some of the terms of the contract of 
insurance (i ) ; 

(iii) It determines, both by the nature of the terms themselves and 
by the operation of any other general term contained in the proposal 
or policy, the character and effect of the individual statements of which 
the proposal is composed (A). 

Whilst the questions and answers in the proposal form must as a rule 
be read togetlier and construed as one (A) in determining the extent of the 
duty of the assured to make complete and accurate replies, and whether or 
not he has complied therewith (as, for example, where considerations arise 
as to the ambiguity of a particular question and its effect on the duty of 
disclosure (/) ) for certain purposes, questions and answers require separate 
treatment. 

6. Immaterial Answer to Material Question. — A question may 
be asked concerning a material fact, to which the assured, whether 
innocently or otherwise, may make a reply which is untrue, as where 
an incorrect address is furnished by him (w). yet the mere materiality 
of the question to which sucli reply is furnished does not make the falsity 
of the reply material unless the misstatement is material, in the sense that 
a prudent insurer’s judgment would have been adversely influenced by the 
correct reply (n). This was infercntially decided in Dawsons, Ltd. v. 
Bonnin (0). 

In such cases the test of the materiality of the reply would appear to 
be whether or not it is a substantial misstatement of the facts of the matter 
to which it adverts (wi). When a reply is substantially a true statement, 
trivial inaccuracies or omissions would not serve to render it a false repre- 
sentation (p). The rule that to effect the validity of a policy a mere repre- 
sentation must be substantially untrue in what it states or conceals is 
applied by statute to marine insurance {q). It is submitted that, there 
being notliing in principle against it, the same rule would apply to other 
types of insurance, amongst them the class now under consideration (r). 
But in practice the question of substantial misstatement is. as far as the 
assured and the insurers are concerned, academic. The estabhshed 
practice of insurers other than marine insurers of issuing proposal forms 
and policies incorporating all the statements of the assuicd as warranties 
or conditions into the contract of insurance, has made it unnecessary as a 


(f) Either expres.sly or by incorporation into the policy. 

(A) Provincial Insurance Co v. Morgan, ‘,19331 A C ^40. 

(/) Sec po<,t, p. 448 and cases there cited, and cf. anle, pp, 395, 306. 

(m) Dawsons, Lid. v. Honntn, [lOii] 2 A. C. 413 ; Mackay v. London General Insur- 
ance Co (1935). 51 LI. L. K. 201 ; Revell v. London General Insurance Co (1934I, 50 
LI L K 114 

(n) Sec post, p. 415. (0) Supra. 

(P) Morrison v. Musprall (18J7), 4 Bing. 60 ; De Hahn v. Hartley (i 789), i Term Rep. 
343 : athrmed (1787). 2 Term Rep. 186, n. ; Dawsons, Ltd. v. Bonnin (supra) ; Revell v. 
London General Insurance Co. (supra) ; Merchants and M anu/acturers Insurance Co., 
Ltd. V. Hunt and Thome, [1941] i K. B. 295 ; [1941] 1 All E. R. 123. 

(q) Marine Insurance Act. 1906, s. ao ; -9 Tlalsbury’s Statutes 858. 

(r) De Hahn v. Hartley (supra) ; Fowkes v. Manchester and London Assurance 
Association (1863). 3 B. ft S. 917 (life assurance) ; Re Universal Non-Tariff Fire Insur- 
ance Co., Forbes &■ Co.'s Claim (1875), L. K. 19 Eq. 485 (fire insurance). 
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general rule to inquire ftulher than the truth or falsity of any particular 
answer (s). A false answer, however immaterial or unsubstantial tne falsity 
may be, invariably, for this reason, tqkes effect as a fundamental breach 
of the contract of insurance by the Assured and entitles the insurers to 
repudiate liability thereunder to the assured (/). The effect of questions on 
the duty to disclose matters not specifically referred to therein is discussed 
elsewhere (w). 


PART 7 — ACCEPTANCE 

So long as no complete and effective offer has been made by one party, 
containing expressly or by implication (i>) a statement of the whole of the 
terms upon which he is willing to become insured on the one hand, or to 
effect insurance on the other, no contract can arise. Once, however, one 
party has commimicated to the other a complete and effective statement of 
the terms upon which he is willing to become bound, an offer has been 
made which is susceptible of acceptance by the other party so as to con- 
stitute a binding contract of insurance (u'). In order to be effective, how- 
ever, an acceptance must be an acceptance of the whole offer and of nothing 
but the offer (a). A purported acceptance of a proposal, made subject to 
additional terms or to qualifications, or conditional upon payment of the 
premium (6). is ineffective to constitute a binding contract, iind in sucli 
case neither the insurers nor the assured will be bound to one another (c). 
In such a case, where the assured's proposal is met by a purported acceptance 
conditional upon payment of the stated premium or otherwise varying the 
terms of the proposal, such purported acceptance may in law constitute a 
" counter-offer ” by the insurers (d) to the assured which he will have the 
option of accepting or rejecting as he wills (<). 

It must be remembered, however, that a " counter-offer," like any other 
offer, must be communicated {/), and it is therefore submitted that in most 
motor insurance cases the issue of a policy containing terms not bargained 
for or agreed to by the assured constitutes an acceptance, and not a counter- 
offer (d), unless the assured's attention is drawn to the unexpected terras 
or he otherwise accepts them (g). 

1. “Cover Note*.” — One of the most common methods whereby 
insurers purport to accept a proposal is by the issue of a cover note to the 
assured. Before proceeding to examine the various modes by which accep- 


(«) See post. pp. 467 ti , and mtOe. pp. 384-6, 412, 415. 

(0 See muU, pp. 412, 413, Damsons, Lid. v. Bornnin, [1922] 2 A. C. 413. 

(m) AsiU. pp. 394 St J*4-. and post. pp. 4)9 st stq. 

(р) See Adu O- Sons v. Jn.uramcsi Corporation (1898), 14 T. L. R. 544; GtnaraJ 
Accident Insurance Corporation v CronA (1901). 17 T. L. R. 233, cited at p. 409, ants. 

{») Canning v. Femfukar (1886), 16 B. D. 727 ; Mutptt v. Royal Ininrance Co., 
Ltd. (igii), 38 T. L. R. 334. 

(a) Cliapter I. ante, p. 2. 

{b) Cannii^ v. Farqnkar {supra) ; Canning v. Hoars (1885). t T. L. R. 526. 

(с) South East Lancaskirs Iniurancs Co., Ltd. v. Croisdale (1931). 40 LL L. R. 22 ; 
Linford v. Prommeial Horse and Catits Insurancs Co. *1864), 34 Beav. 291 ; Rt Yager and 
Guardian Atsurames Co. (1912), 108 L. T 38 

(i) As to the poaitian when the pcdicy issued contains terms not baigatoed lor 
by the assnred, see j^sf. chapter V 1 1 1 and chapter iX. 

(<) Canning v. Farfuhar {supra). 

(f) See ants, chaptn 1 , p. a 

igi See Souta Ea t Larua.kire InsuraneaCo., Ltd. v. CrmidaU (1931), 40 U. L. R. 
22 ; Kaujnsann v. Bntuk Sursly Imturamcs Co.. Ltd. (1929). 43 T. L. R. 399 ; 33 U. L. R. 
3I3* wwd MW lurtber, post, chapter VUl and chapter IX. as to bow lar ^ aiwmd may 
be bonod by terns not bargained tot by Mm, 
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tance may be vaUdly made and communicated, it is necessary briefly to 
indicate me nature and effect of a " cover note." 

In practice, cover notes are issued by insurers' agents in exchange for 
a deposit on account of premium, or for the premium itself, in order to ^ord 
provisional protection to the assured until such time as his proposal is 
accepted or rejected (A), or, where a binding contract is already in existence, 
until such time as a policy of insurance is delivered to the assured person (t). 
"The issue of a cover note as ’* provisional insurance " must be carefully 
distinguished from its issue as " temporary cover ” (A) where a binding con- 
tract of insurance has already been entered into, since the latter will merely 
constitute evidmce of an already existing contract, to carry out the sub- 
sisting terms of which a policy is bound to be issued. 

Since the precise effect of a cover note depends upon its own terras it is 
difficult to lay down rujles of general application. The following principles 
may, however, be taken for guidance in any particular case ; 

(i) A cover note is a contract of insurance (/), but not necessarily 
the contract («). It is necessarily of a temporary nature and its effect 
determines when a policy in respect of the same risks is issued by the 
insurers (n), or when the insurers decline the proposer and notify him 
of their rejection of his offer (o), or when its effect is determined by 
the operation of its own internal terms, such as by the lapse of a specified 
period (P). 

(ii) During its currency the cover note governs the rights and 
liabilities, inter se, of the assured and insurers (q). Thus, the assured, 
provided he has complied with any conditions contained therein, 
e.g. as to the payment of premium, is entitled to enforce the note 
against the insurers, who are obliged to indemnify him against any 
loss within its scope, arising during its currency (r). The rights and 
liabilities of the parties under the cover note are governed by its own 
terms and not by the terms of the policy which may be subsequently 
issued (s), unless the terras of the policy are expressly or impliedly 


(A) Queen /nsurance Co. v. Pardons (1881), 7 App. Cas. 9O ; Leiy v. Scolliih Em- 
ployers' Insurance Co. (1901), 17 T. L. R. 219. , 

(i) South Staffordshire Tramways Co. v. Sickness and Accident Assurance Association, 
[1891] I Q. B. 402 ; Ocean Accident and Guarantee Corporation, Ltd. v. Cole, [1932] 2 
K. B. 100. 

! k) In place of the policy and until such policy is issued. 

1 ) And as such, it is submitted, is governed by the same principles as to non-dis- 
closure or misrepresentation by the a.^sared. ' See cases cited in notes {hi) and (n), in/ra. 

(m) Thompson v. Adeems (1889), 23 Q. B. D. 361 ; Queen /nsurance Co. v. Parsons 
(1S81), 7 App. Cas. 96 ; General Accident Insurance Corporation v. Shutileworih (1938), 
60 LI. L. K. 301. 

(a) Koberis v. Security Co., [1897] i Q. B. lit. 

(o) Mackit v. European Assurance Society (1869), 21 L. T. loz. 
iP) Levy v. Scottish Employers' Insurance Co. (1901). 17 T. L. R. 229 ; Mormon v. 
Gresham Eire and Accident Insurance Society, [193b] 2 K. B. 253. In this ca.se the 
insurers issued after receiving, but before accepting, a proposal for a year's policy, a 
series of cover notes valid each for 14 days only. No policy was issued to the assured, 
who had paid part of the premium. During an interval between cover notes, an 
accident happened in which a third party was injured. The question was whether 
insurers bad SMxepted the proposal and were bound to issue an annual policy accordingly. 
It was held by lotwts, j., that they were not. 

(g) Re Cohman’s Depositories, Ltd. and Life and Health Assurance Association, [1907] 
a K. B. 798. 

(r) Re Coleman's Depositories, Ltd. and Life and Health Assurance Association (s«pni) ; 
Etterbech CMitries, Ltd. v. ComhtU Insurance Co., Ltd., [i932j 1 K, B. 401. 

(s) Queen Insurance Co. v. Parsons ((881), 7 App. Cas. 96. 
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incorporated therein {t), or unless the parties agree to treat the cover 
note as so governed (w). 

(iii) The issue of a cover not<^ binds neither the insurers nor the 
assur^ to enter into a suteequent contract of insurance unless they 
have already agreed to do so (a). 

As far as motor insurance contracts are concerned it is clear that a cover 
note may constitute a " policy of insurance ” for the purposes of the in- 
surance against third party liability which is legally compulsory (b). It is 
equally dear that as far as the purposes of the Road Traffic Acts are con- 
cerned, neither policy nor cover note is effective unless a proper " certificate 
of insurance ’’ has been delivered by the insurers to the assured (c). 

2. Other Modes of Acceptance. — Otherwise than by issue of a 
cover note by the insurers’ properly authorised .agents (d), which will 
either (i) effect a temporary contract of insurance, or (ii) constitute 
evidence of any already binding contract of msurance in accordance 
with the principles discussed abo\e, there are a variety of other ways 
in which the acceptance of an offer of insurance may be effected. Since, 
as has been explained (e). in practice acceptance usually proceeds from the 
insurers, it is proposed shortly to indicate the variety of ways in which the act 
necessary to turn an offer into a bmding contract is commonly performed (/). 

Acceptance may be expressly communicated by the posting of a formal 
letter of acceptance to the assured (g), or by the issue of a policy (A) or of 
a receipt for or the acknowledgment of the agreed premium {i), or orally (A). 

Acceptance may also, but rarely does, take place by implication, when 
the insurers so conduct themsdves towards the assured as to indicate that 
they have accepted hts offer even though no premium may have been paid 

(t) ll'ynMam \ CagU Star amd Unlink I muronce Co {1925). 21 LI L K' 

214, Re CoUmans Depoiiioriti, Ltd iJMgro) . Setl \ South t.oi! Lane a^kxrr I nsrtranee 
Co, {1932, S C 35 In this case it was held that the words ’ iit»ucd subject to the 
terms and conditions of the company s pobiv " did not entitle insurers to asoid the 
cover note, on the ground of untrue auswem 10 the proposal form It teems very 
doubtlul if this case would be followed in the English Courts , on the other hand, cover 
notes are often issued before the proposal form has tieen evaininrd and sometimes by 
agents who have no instructions to reject unsatisfactory projXHials In such canes 
insurers would have dilbculty in proving that tlic cover note had been obtained by 
untrue statements in the proposal form, tliuugb thc> would more often be able to rely 
00 non-disclosure 

{%) Golding V Royal London Auxiliary Insurance Co . I Id (191 4), 30 1 L H 350 
(a) Queen Insurance Co v Parsons (i#t(ij, 7 App Cas 9<» . Matkie v l.uropean 
Assurance Society I1M9) 21 L T 102 

{b) Road Traffic Act. 1930, s 3b (b) , see chapter IV, ante, p 219. cf Broad v, 
Waiand (1942J, 73 LI L R 263. at p 275 

(e) Road Traffic Act. 1930. s 3b (3) . see ctiapter IV, ante, pp 214 el s$^ Such a 
certificate may be issued noth respect to or as part of a ’ cover note " issued to the 
assured S R & O 194 1 , No 92b But tlie operation of the Domestic Agreement is 
not aflected by the absence of a certificate See chapter VI, ante, p 378 
{d) Murfiliv Royal liuuTance Co , Ltd (1922). 38 T 1 . R 334 
(#) dnlf.pp 409, 416 

if) For a more detailed examination the reader is referred to Weifbrd's Accident 
Insurance. 2nd Kdn , pp 54-7. 

(g) Adu dr Sons V. Iniuranees Corporation, Ltd (1898)7 14 T L K. 344. 

(*) Roberts v Security Co ,[i 897J 1 y. B 111, Pearl Lift A ssurance Co v Johnson, 
[1909] 2KB 288 But not If It contains new terms, or is virtually a counter ofler ; 
South Bait Lancashire Imuranee Co., Ltd v CroudaU (1931), 40 iJ L R. It. 

fff Re Ecouomu Fire Ofice Ltd (1896), liT. L R 142. Conning v Fanfuhar 
16 Q B D 727 ; Re .Vomich E^uetable Ftre Asturance Society, Royal tsuuramce Co. t 
Clam {1887), 57 L T. 241 ; Harrmgton v. Pearl Lijt Atatnaue* Co (1914), 30 T. L. R. 
613. 

(A) See, e g , Coles v. Yotsug (R), Ltd. (1929). 33 LL L. R. 83. 



Examination of Proposal Form, etc. 419 

or no policy issued (i). A mere demaiid for the agreed premium may 
suffice for this purpose {m), but delay in notification of rejection or in dealing 
with the application will not be equivalent to acceptance. 

Once acceptance has taken place the negotiations are at an end and the 
assured’s duty of disclosure ceases. Whilst after there is a concluded 
contract the assured is released from his obligation to make complete and 
accurate disclosure of material circumstances (») he becomes subject to the 
terms and conditions of the contract and must observe them in every 
particular ( 0 ). From the same moment onwards the insurers, whether a 
pHjlicy has been issued or not, and independently of receipt of the premium {p), 
are bound to carry out their obligations towards the assured, if no poUcy 
has been issued to deliver a policy embodying the whole terms of the con- 
tract and a " certificate of insurance " under the Road Traffic Act (q), and 
to indemnify him against any loss or liability covered by the policy (r). 
The issue of cover notes by motor traders to cover the driving of hired cars 
by customers is considered later (s). 


PART 8.— EXA.MINATION OF PROPOSAL FORM AND 
MATERIAL FACTS 

Having considered the fundamental factors in every contract of motor 
insurance, the offer and acceptance whereby it is formed, and the duties 
of full and accurate disclosure and representation which attend its validity, 
it remains fb examine and discuss the terms of proposal forms, which, by 
the practice and exjiericnce of insurers, have come to be substantially 
similar in every contract of motor insurance. It will be the object of the 
following pages to analyse at some length the precise scope of the questions 
which are usually asked, to consider the independent (/) materiality of 
various facts, and then to examine the practical effect of such questions, 
commenting, as occasion arises, upon the relevant authorities. 

Before proceeding to the examination of the individual clauses of the 
policy, it is, however, necessary briefly to recapitulate certain principles 
affecting the proposal form which have been elucidated in the preceding 
pages. 

M’hilst in theory amounting to nothing more than representations 
preliminary to the contract, the statements made by the assured in the 
proposal form in practice invariably become terms of the contract itself. 
This occurs either by the construing of the proposal form as an offer which 
by the insurers’ acceptance of its terms becomes with all its contents a part 
of the binding contract of insurance between them and the assured, or by 
the inclusion of a term warranting " truth and disclosure, " and/or making 
the statements of the assured " bases ’’ of the contract or " conditions 


(l) Christie v. North British Insurance Co. (l>S25). 3 Shaw (Ct. of Sess.) 519; Bhug- 
watUass V, Netherlands, India, Sea and Fire Insurance Co. of Batavia (188S), 14 App. Cas. 
83 ; Royal Exchange Assurance Corporation v. Tod (iSgi). 8 T. L. R. 669. 

(m) Xenos v. H^'irAAdm (1866), L. K. 2 H. L. 296. 

(n) Cf. Re Yager and Guardian Assurance Co. (1912). 108 L. T. 38 ; Whitwell v. 
Autocar Insurance Co. (1927). 27 LI. L. R. 418 ; H'lUmott v. General Accident Insurance 
Co. (>935), 53 U. L. R. J56. 

(0) Cf. Re Coleman's Depositories, Ltd. and Life and Health Assurance Association, 
[1907] 2 K. B. 798. 

{jp) UnleM pre-payment is a term of the policy; CawMiit; v. Farqukar (supra) . 

(q) Road Traffic Act, 1930, s. 3b {5) ; 23 Halsbury’s Statutes 638. 

(f) Adie 6" Sons v. Insurances Corporation, Ltd. (1898), 14 T. L. R. 544 ; cp. Ocean 
Accident and Guarantee Corporation, Ltd. v. Cole, [1932J 2 K. B. roo. 

(s) Post, chapter IX, pp. 651 e( seq. 

(t) /.«. independent 01 any term of the contract. 
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precedent " of the insurers* Ual^ty («). Such terms have already been 
discussed and will again be alluded to in the detailed exahlination of the 
clauses of the proposal form (v) ; it lufiices at this stage again to indicate 
the far-reaching effects which this elevation of representations into warranties 
creates in the construction of motor insurance policies, with regard to 
relations between insurers and assured (w). 

(i) The question of the degree of misstatement. i.e. whether or not 
it is substantial, becomes immaterial (x). 

(z) The question of the materiality of the misstatement or the non- 
disclosure in question is irrelevant {a). 

(3) The insurers are enabled to repudiate liability on the mund of 
breach of the terms of the contract of insurance itself and are not 
obliged to go ithars the contract to the Common Law of misrepresenta- 
tion or non-disclosure which must operate as " inducement ” or as 
to materiality, respectively (6). 

Since in practice the completed proposal form is invariably part of the 
concluded insurance, either as constituting the offer upon whidi it proceeds, 
or as being expressly or impliedly incorporated into the policy itself, its 
contents bKome of importance in considering the respective positions of 
the insurers and the assure<l when a dispute arises (c). As the succeeding 
pages will show, the questions and answers in the proposal form must 
alw'ays be read with the terms of the {lolicy when, for example, a question 
of the user of the insured vehicle arises {d). Similarly, like the policy 
itself, the proposal form is to be construed contra proferentem — usually, 
that is, against the insurers (e) : this principle is of considerable importance 
in applying the doctrine of " wai%'er " by the insurers of the assurer's duty 
ofd^losure(/),or in determining whether or not the ambiguity of a par- 
ticular question is such as to disentitle the insurers from relying upon 
misstatement or non-disclosure by the assured in relation to some particular 
mattei (g). 

The utmost difficulty is experienced in dealing, as must necessarily be 
done, with hypothetical questions of materiality in relation to the various 
clauses of the proposal form. '* Materiality " in insurance, as the definititms. 
statutory (A) and otherwise (t), which have been quoted abundantly 
illustrate, is a question of fact, and as such it can only be answered upon 
and in relation to the circumstances of e%'ery particular transactitm (A). 
This being the case, broad Ir^al propositions cannot be validly laid down, 
but the following principles os to materiality may be submitted, in 


(m) AmU.pp 3A5. S13 (»•) Pori. pp. ^t>7 ft Mf. 

(•'j Ttw rcUtKftM between nutiren and Road Tnifhc Act third fiartiMi an defined 
by tbc M.I.B ,\£n!eincnt See chapter VI, mn/f 
(Mi See mutt, p 413 

(ai See mult, p 413. (6) Seommlt.pp. 383,413. 

(r) Ault, pp 408-413. (d) Port, pip. 431 #1 ««y. 

14 ) PtMii.pp mUttu^ . TAowuein V. IVMWf (1884), 9 App Cm* 671. But not always . 
ace A IS Ou*n v Plmek Sea tmurauee Corpormtrem (1934I. 30 Li. L. R. 179. 
f/} /’oil, p 44» 

Or) Anit.p 3<>3 . pmi.p ; Zunck (itmermt AuiienI mmd Li^fUtly lusmmmet Co , 
Lut V Marru.om . ) 1944] 2 KB. 33 . (1942] t All £. K. 3>Q ; Comtek v Ateidtml Imm- 
mutt Co 23 y, U, D 433. 

iki Manne Inantante Act, 1906. f t8 (i) ; 9 Hakbury'a Statuta* 836. ; Road 
Tratftc Act. 1934, * «o ; 27 Hafatbary'i Statotew 344. 

(t) Ault, pp 31(8-391 

See pit Scatrrron. L I . in S’oiuikeimu Beotkm v. good Trmmporl wwd Gomrat 
Imturmmct Co. Ltd, [1929^ * K B 356 : ZwtUk Omtr^ Aeadeni mud UmktMy tmntmm* 
Co.. Ltd. V. MorruM. 1194^1 t K. a. 33 ; ll 94 aj I All E, R. 5*9 
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conclusion of these introductory remarks, to be borne in mind throughout 
the examination of the proposal form : 

(1) The questions set forth in the proposal form may be taken as 
a strong prima facie index of materiality (/) ; 

(2) Subject to waiver (m), or the use of ambiguous language by the 
insurers (n), nothing in the proposal form should be taken to qualify 
or diminish the extent of the Common Law duty resting upon the 
assured as to disclosure [o) ; 

I3) “ Materiality ” is not a matter of the assured’s knowledge or 
opinion (P) ; it is a question of fact as to whether or not the judgment 
of insurers would be affected (9), and as to this insurers are the best 
judges and expert evndence from them is admissible (r) ; 

(4) The facts as to which the question of materialitv may arise (s) 
are, however, a matter of the knowledge (<) or belief of the assured (a), 
who will be taken to know in fact everything which a reasonable man 
in his circumstances ought to know (6). or everything which his agent 
or principal in fact knows or ought to know (r). 


I.— Particulars of Vehicle 


Schedule. — Particulars of Cars to be Insured 
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t i 


1. Registered letter and number. — These arc the identification 
marks of the vehicle necessary for licensing, taxation and police purposes. 
Identification marks are provided by the licensing authority in pursuance 
of their powers under the Roads Act, 1920 (rf), and the Relations made 
by the Minister of Transport thereunder (r). For insurance purposes these 
particulars serve to identify the motor car which is to be the object of the 
risk. For the purposes of the Road Traffic Acts, 1930-34, this identification 


(/) See per Schutton, L.J.. in S’rwsMme Brothers v. Road Transport and General 
Insurance Co., lAd., [1929] 1 K. B. 350 ; and in McCormick v. Rational Motor and Acci- 
dent Insurance Union, Ltd. (1934), 49 El. L. R. 361. 

(m) Post. p. 4.48. (n) Post, p. 448. 

(o) Ante, p. 413, and post, pp. 467 et seif. 

(p) Ante, p. 389, and see chapter II, pp. 99. 100. 

(9) Ante, pp. 390 et seq. (r) Ante, p. 393. 

(s) Coninsion arises sometimes through the difference between (3) and (4) of the 
points being overlooked. The questions may be thus formulated (i) does assured 
icnow, Ac., these facts (as (4)) ? ; (li) if yes, are they material (as in (3)) ? Cf. Zurich 
General Accident and Liability Insurance Co. v. Livingston. [1940] S. C. 406. 

(9 Ante, p. 390. (a) Belief, where a matter of belief is being stated. 

(6) AnU. p. 390. (e) AnU. pp. 388-404. and see post, p. 473. 

(d) Roads Act. 1930, s. is ; 19 Halsbury's Statutes 93. 

(s) See pp. *35 et seq. 
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has direct importance in two matters ; one, the duty of the driver of a motor 
vehicle to stop in case of any accident and to furnish, inter alia, particulars 
of the identification marks of his vehifle (/) ; the other, that any condition, 
it seems, providing that the policy should not be effective when the car was 
being driven without the statutory identification marks would be good and 
bind^g so as to deprive the assur^ who is in breach thereof of his right to 
claim indemnity under the policy. 

2. Maker’s horsc'power. — This is a technical point which has some 
bearing on the risk to be insured from the insurers' point of view. Its only 
legal significance is that given to it by section 12 of the 1934 Act, rendering 
inoperative as against third parties any limitations or conditions of the 
policy which purport to restrict the insurance, against statutory risks by 
reference, inter alia, to : 

" the horse-power or value of the vehicle " {g). 

3. Treasury hor8e>power. — This is the. apparently fictional, horse- 
power ascribed to c\’ery vehicle for taxation and revenue purposes under 
the Finance Act, 1920 (h), and the R^ilations made thereunder (i). From 
the legal aspect the same comment may be passed in relation to Treasury 
horse-power as in relation to maker’s horse-jx)wer. Although it is nowhere 
stated in the .-\ct, it is submitted that “horse-power’' within section 12 
of the 1934 Act comprises both types of horse-jx>wcr. Treasury horse- 
power is used generally as the basis for determining the premium which 
will be asked for any particular vehicle. Both Trea.sury and maker’s horse- 
power are, it is submitted, material nrcumstances, any substantial mis- 
statement of which would enable the insurers to avoid the policy against 
the insured. 

4. Make of car. — This is designed to elucidate the name of the manu- 
facturer and the particular design of the car. risks arising from the ownership 
and use of which are to be insured against. Both these matters are clearly 
material. Some insurers wiH not insure {articular makes of motor car. 
whilst the majority, in the al>scnce of e.xtraordinary circumstances, are 
reluctant to insure certain makes or tyjies of car at ordinary premiums. 

5. Type of t>ody. — \Miiist this point is of little im(x>rtancc in relation 
to third party risks, it is of con.siderabte moment in relation to risks to the car 
itself, as by loss or by fire, in which contingencies the value of the coachwork 
panicularly affects the quantum of the liability falling ujxjn the insurers. 

6. Seating capacity. — This {mint is one which affects the insurers 
not so much from the (mint of view of the statutory third {>arty risks, but 
from the as{>ect of additional benefits, such as com(mn.sation for injury to 
voluntary {mssengers. As far as public sers ice vehicles are concerned the 
seating capacity is a question which vitally affects the insurers’ liability 
in resjject of the death of or injury' to third p^ies. 'Nevertheless, the effect 
of the M.I.B. Agreements {k) is to render ineffective against ” Road Traffic Act 
third {jarties ’’ any condition or limitation in a {mlicy of motor insurance 


if) Rood Trafbc Act. 19J0, 21. 40 ; chapter IV. ante, pp. 249 et uq. 

ijf) By FifUince Act (No. 2). n^s, * 3 (j) (r), after the word horsepower in 1. li of 
the 1934 Act the words ’ or cylittfler capecity ’ are to fw added. 

(A) l-'inaoce Act, 1930. s. 1 j ; ift flaUhory's Statutes 6 ) 2 - 

(1) S. R. A O. 1934, No. I4hi. As a gMi»aJ rule it may be axprasaMi in the myotic 

l>» « N 

bnt sreU-knowB tomuia — --- 
{k) Chapter VI, ante, p. 359. 
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which affects to restrict that insurance by reference, inter alia, to the 
“ number of persons that the vehicle carries.” 

7. Year of make, — The of the vehicle to be insured is important 

in connection with the following factors, which the insurer must consider in 
determining whether and upon what terms to accept a risk : the vdue of 
the vehicle [1). the -incidence of depreciation and disrepair (m), the condition 
of the vehicle at the time when insurance is effected, and particularly, from 
the viewpoint of fire risks, the condition of the petrol connections, the 
braking and steering of the vehicle. The materiality of the age of the 
vehicle has arisen for discussion in several cases, in none of which, however, 
has a direct decision upon the point been given. In Satiier v. Poland («), 
where this appears to have been the main point in the insurers' defence of 
non-disclosure, the case concluded in a compromise, the learned judge 
having expressed a very strong view to the effect that such a factor was 
material. In Paxman v. Union Assurance Society, Ltd. (o), the misstatement 
of the age of the vehicle was one in a series of points which had been mis- 
stated by the assured's agent. In Allen v. Universal AuUmohile Insurance 
Co. (p) the misstatement of the age of the vehicle by the agent of the assured 
was merely one in a chain of undisclosed and misstated circumstances, and 
the case was decided ujion two other points which will be referred to subse- 
quently (q). It is submitted, in the light of the somewhat indecisive autho- 
rities summarised above, that the age of the vehicle to be insured is a material 
circumstance, in that a prudent insurer’s judgment would be influenced 
thereby in the determination of his acceptance of the risk. Thus failure to 
disclose or sub.stantial misstatement of a vehicle’s age would, it is submitted, 
be grounds sufficient to enable the insurer to avoid liability to his assured on 
the grounds thereof (r). 

8. When bought. — This inquiry is sometimes supplemented, particu- 
larly in relation to motor cycle insurance, by the further question : " New 
or second-hand ? ” The date when the vehicle to be insured was acquired 
by the insurer is material not only in its relation to the actual risks attached 
to its use. but also in bearing upon the other material factors of the price 
paid and the value of the vehicle. The date of acquisition appears to 
have been one of the many misstatements made by the assiued's agent 
without his knowledge in the case of Barnett v. Blackmore (s), in which 
the assured abandon^ his claim. Although the inquiry does not directly 
indicate that the insurer requires to know' when the vehicle to be insured 
was bought by the proposer, it is submitted that it is obvious that it is this 
information which is being sought, and that the inquiry cannot be evaded 
by a disingenuous answer to be excused on the score of ambiguity (t). The 
date of acquisition by the assured is, it is submitted, a material fact, and 
even if no question were specifically directed to the point such fact would 
have to be disclosed by the proposer («)■ 


(/) See post, p. 424. (w) Sec pos(, pp. 424. 425. 

(») (I 9 ’ 24 ). m I-l- L. R. 2g. 

(O) (1923). 15 LI. L. R. 206 ; sec ante. p. 403, 

(P) (1933). 45 LI. L R. 55. (4) Lost, p. 414. 

(r) As to this, see generally, " The eflects of Non-I 'isclosure. ’ anU, pp. 405-8. It 
is submitted that the fact Uiat 00 inquiry was made as to the vehicle’s age would not 
alter its materiality unles.-) from the terms and other contents of the proposal form 
bearing on the insured vehicle's value, condition, &c., it could be argued that the 
insurers had impliedly waived their " interest in the vehicle’s age." The point is 
academic inasmuch as the vehicle's age is invariably inquired. 

(s) (192b), 23 LI. L. R. 137. (0 See also p. 448. 

(u) Sett quaere ; see note (r), supra. 



424 Chapter VlI~-rMak(ng of the Contract 

9 . Gash price. — is more common formulation of an inquir)' 
which also appears as to '* price “ or " cost price.” While both the latter 
phrases were open to the objectKXfc pf ambiguity, the expression ” cash 
price ” directly raises the Question of how much money has been paid for 
the vehicle. It is submittea that the decision of Charles, J., in Brewtnall v. 
ComhiU Insurance Co. (v) that a policy was not avoided by non-disclosure or 
misrepresentation where the ** cost price ” of a new car disclosed as £145 
was in fact made up of £45 cash and £100 allowance for the proposer’s old 
car, would not apply to the phrase ” cash price." 

Misstatement of the price paid for the insured vehicle was one of the 
main elements in. the decisions against the insured persons of the two cases 
of Paxman v. Union Assurance Sociefy. Ltd. {w), and Allen v. Universal Auto- 
mobile InsuratKe Co. (x). in the latter of which it was the ultimate foundation 
of the decision. The facts there were that the assured’s agent had stated the 
pnee paid without deducting a rebate of £14 which had subsequently been 
allow^ to the assured to meet his complaints that the car he had purchased 
was not new and bore traces of fire. Misstatement of price was an element 
in the abortive proceedings in Barnett v. Blackmore (y). the facts of which 
have been pre\-iously summarised. 

10 . Estimate of present value. — l^nlike the other points previously 
discussed in relation to the particulars required of the assured, this inquiry 
necessarily relates to a question of opinion. The proposer thus complies 
with what is required of him pursuant to the duty of good faith if he states 
genuinely and honestly what he believes to be the vehicle's present value, 
having regard to all the relevant circumstances (i). In the particulars 
furnished in reply to the inquiries as to price, date of make and of purchase, 
the insurers will be supplied with material sufficient to enable them to make 
some rough estimate of the value of the vehicle, and it is therefore only 
when there is misstatement or non-disclosure concerning some of these 
other factors that the accuracy and completeness of the assured’s estimate 
of value can be seriously urged as matenaJ (a). Wliere the assured makes 
full and accurate disclosure of the age. make, price and date of purchase of 
the vehicle, the msurers knowing, as they should know in the course of their 
business (6), the conditions and rate according to which the value of cars 
depreciates are frequently in a better position to form an accurate estimate 
of value than the proposer himself. It is submitted, therefore, that the 
assured does what is required of him by the duty of good faith by giving 
an honest and genuine statement of his opinion. In Alien’s Case (a) the 
proposer, who was a motor dealer, had bought back in ignorance for £285, 
as a new car, one which was old and which he had previously purchaa^ 
and after reconditioning sold for a more or less nominal sum. His estimate 
of the value of the car was stated as £285. In fact, he had obtained an 
allowance of £14 when the car was sold to him, and a later repayment of 
£30, when .he had discovered the facts and complained of being cheated. 
It was held that this estimate of value, considering that the car was an old 
model, that the {Woposer knew he had paid a very high price for it (even 
though he was imorant of the car’s true history at the time of the ptirchase), 
and that he bad in fact obtained two rebates bringing the price well below 
£285, was not a true estimate and that upon this ground as weU as upon the 


(») (‘930. 40 U- L. R- »66- (») (19*3). *5 bi- b. R. ao6 

W («933). 43 L. R. 55. 

O’) O'?**). *3 1-1 1' R «37- 

( 7 ) See amie, p. ^96 ; tj. Manne ImwimflCe Act. 1906, •. 30 (4). 

(«) Atten V. Vnwtrtal Aulemelnle Ininramte Co. 0933)i 43 U. L. R. 53 . 
(li) Anle. p. 393 . 
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misstatement ot the price paid for the car, the policy could be avoided by 
the insurers (c). 

It remains briefly to refer to a matter bearing upon the answers to the 
three inquiries last dealt with. At the present day many car “ owners " 
are in fact purchasers of cars under hire-purchase agreements, the cars 
being in fact the property of the vendor until the agreement is completed. 
Whereas the word “ owner ” under the Road Traffic Act, 1930, is ^fined 
so as to include “ the person in possession of the vehicle ” under a hiring or 
hire-purchase agreement (rf), that term cannot be similarly interpreted in 
the policy of insurance or other documents such as the proposal form which 
bear upon it (e). Proposal forms in common use invariably contain a 
question covering this point, which will be discussed later (/), but the 
existence of a hire-purchase agreement must necessarily affect the answers 
given to the inquiries as to " price," purchase and estimate of value. It is 
submitted, subject to the observations later to be made concerning the 
materiality of hire-purchase agreements (g), that where such agreement 
exists and the proposer's interest is derived thereunder, the inquiries as to 
price, date of purchase and estimate of value must be answered with refer- 
ence to such agreement, the consideration paid or agreed to be paid by the 
proposer thereunder being disclosed to the insurers. 

II. — PARTlCUt.ARS OF PROPOSER AXD HIS INTEREST 

Full Name of Proposer Age 

Private A ddress Business j 

or ■ 

Business Address Profession i 

Address ai which Motor Car{s) islare usually garaged 

1, Full name of proposer. — This inquiry involves the identity of 
the person proposing to become insured. It concerns firstly those considera- 
tions involving the name of the proposer, and secondly his interest in the 
vehicle to be insured. 

The materiality of the proposer’s name has arisen in three cases of motor 
car insurance. In Carlton v. Park (fi), to which reference on other points 
wiU be made later, the proposer failed to disclose that his real name was 
not Carlton but Schwartz, but the case did not turn on this point. In 
Dunn V. Ocean Accident and Guarantee Corporation, Ltd. (i), the proposer, 
who was a married woman, gave particulars of her maiden name and not of 
her married name, and failed to disclose the fact that she was married. Her 


(c) In the years succeeding the recent war, motor vehicle values have become 
greatly inflated The premium jiayaWe is dependent in many policies on the money 
value of the vehicle as assessed by Uie assured Whereas he will have to pay an in- 
creased premium if the car is assc^ed at more than its market value, he will not neces- 
sanly, unless the value of the car as stated in the policy is an agreed value, obtain from 
insurers that value in money in the event of a total loss. Indeed, in the event of a 
gross over-valuation by the assured, he may not receive any {xiyment at all. But see 
£wer V. \tUtonaJ Employers' Mutual General Insurance Assoesaiion, Lid, [1937] 3 
All E. R. 193. 

(d) Road Traffic .Act, 1930, s 121 (i) ; 23 Halsbury's Statutes 686. 

(r) But see Kochb, J , in James v. British General Insurance Co , fiQsyl 3 K. B. 31 1 ; 
37 Li. L. R. 338, at p. 330. " 1 find it (the car) was the ptantiff's own in the sense that he 
was the legal owner of it. He was the person entitled to the use and possession of the car. 
and in the sense in which the words are used in the duenments I find he was the owner 
of the car." See also Coles v. V’owiig (F.), Ltd. (1929), 33 U. L. R. 83. 

(/> Pott, p. 439. 
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l\usband, who was also intended to drive the car insured, was to the know* 
ledge of the insurers, whose agent he was. a bad risk with a bad record. It 
was held that the insurers were entitle4.to avoid the policy on the ground that 
the proposer had failed to disclose material facts, inter alia, her married 
name. The question also arose in McCormick v. National Motor and 
Accident Insurance Union, Ltd. (j), where a proposer had falsely «tated his 
name as Dickson (when in fact it was Dadswell), and also that he had no 
previous conviction for an}' offence in connection with the use of a motor 
vehicle. The Court of App^. reversing the decision of Swift, J., held that 
the policy under which Dickson had be^ insured was properly avoided by 
the insurers upon the latter ground. From these three cases it is submitted 
that the true and full name of the proposer is a fact which must be completely 
and accurately disclosed, and, whether or not it is material in fact to the 
risk (^), if it is not accurately disclosed it may \’itiate the contract on the 
ground of mistake (/)- This submission will t)c valid, a fortiori, when the 
proposal contains a warranty of truth and disclosure, or some similar term 
making the truth of the proposer’s answers the basis or condition of the 
polic}'. 

While the materiality of the assured’s interest in the vehicle to be in- 
sured is discussed more fully later, certain aspects of the matter may use- 
fully be raised at this juncture, in relation to the term " proposer." VVTiere 
this word is used in contrast with " owner ” found elsewhere in the proposal 
form, it is quite ob\'ious that its meaning is wider than that of the latter 
term. Three instances in which difficulties anse arc : 
where a partnership is the propx)ser {m) ; 
where there is a hire-purchase agreement (n) ; 
and where there ls a " collusive ’’ proposal (o). 

2. Partnership. — .Mthough some propx>sal form.s. pvarticularly in relation 
to commercial vehicles, make express reference to answering certain tjues- 
tions thereon by a pwirtnership. this is uncommon in the case of private 
motor car insurance. The question was directly raLsed in Jenkins v. Deane (p) 
whether a propK>sal of insurance relating to jiartnership |>roj)erty should 
disclose the exi.stence and identity of the individual |>artners. The pwint 
became irrelevant by reason of GoDiT,sRn, J.’s, decision on the facts of 
that case, but from the learned judge’s observations in the course of the 
judgment it appiears that he regard^ such disclosure as necessary. It is 
sulmitted that this view is correct, and that the existence and identity of 
other }>artners is a fact of otnious materiality {q). 

U) fr934). 50 T I- K , 40 U. L K. 361. 

(A) Fer ScuuTTOx, 1. J . in .\fcCormnk v. SaStonal Motor and Accident Insurance 
Union, Ltd (1934). 49 I-l L K y>t. at p 3O4 " t'p to the second da)' o( the trial all 

that the insurance company knew was that he had two names Ttiat liy itself 
may become very material if one name is ttie name of an honest man and the other ia a 
name of a man known to be a notoriously dangerous dnver " TIic case of Rtckardi v. 
Perrt of Manchester Insurance Co (1034). 30 IJ 1. K HS. fvRgests that the name should 
be disclosed in certain cases as indicative of the assured's race, religion, or nattnnality. 
As to whether these ate material, see pinl, pp 430, 431 See also the facts of Jomee v. 
Meaiyard, ii939] I AD E K. 140. 63 LI. L R. 4 . Guardian Assurance Co., Lid. v. 
SulAertand, '1939’, a All E. R. 246. Zurich General Autdent insurance Co. v. Buck 
(«939). H fJ- L I<- «»5 

{/} This question is considered post, chapter IX 

(•s) This is nneomnon except in comnierctaJ vehicle insurance ; although it it met 
with in insurance of cars for buidness purposes, e.g., bouse agents. 

(a) See post, more fully {0} Ct. Barnett v. Biatkmore (193b). 33 IJ. L. K. 137. 

ffl f« 933 ). to 3 1 - J K. B 350; 47 U. L. R. 343. 

iqi Cf cases in which the previous insurance records of partners have been decided 
as material ; post. pp. 453 et sea. : Locher and Woolf, Ltd. v. Weelem Amtratum Jnimamte 
Co.. LW., [193b: « K- B 408. 
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3. Hire-purchase interest. — has been several times suggested in 
motor insurance cases that the proposer is under a duty to disclose the 
existence of a hire-purchase agreement if his interest in the vehicle con- 
cerned in his proposal arises thereunder. In A rUt v. Lancashire and General 
Insurance Co. (r) the defence, inter alia, was raised by the insurers that the 
assured had failed to disclose that he was not the owner and that the insured 
car was covered by a hire-purchase agreement. Swift, J., in giving judg- 
ment for the assured, appears (s) to have flouted the suggestion that such 
matters, in the absence of questions directed specifically to them, should be 
disclosed. In Coles v. Young (F.), Ltd. (/) it was held that an insurance on 
a vehicle of which the assured had not yet become owner was unenforce- 
able. In Bonney v. Cornhill Insurance Cd., (m), in which Ariel's Case was not 
apparently cited, the claim of the assured for indemnity against loss by fire 
of the insured vehicle was met, inter alia, with the defence that the plaiintiff 
had wrongly stated he had bought the vehicle when in fact it was acquired 
under a hire-purchase agreement. Upon that defence Charles, J., found 
as a fact (r) that the insurers were aware that the vehicle was being acquired 
under a hire-purchase agreement, thereby inferentially holding, in dis- 
tinction to Swift, J., that such facts were material. The question was also 
raised in Allen v. U nnersal Automobile Insurance Co. (w), where the existence 
of the agreement in (luestion apparently figured in an endorsement on the 
policy (a), but the case was decided on other grounds and, in Lord VVrjght’s 
words : " For the purposes of this case the hire-purchase transactions may 
be disregarded " (6). Despite the fact that as a rule the inclusion of specific 
questions makes the |X)int academic, it is submitted that the existence of 
a hire-purchase agreement under which the propo.ser’s interest in the vehicle 
arises should be disclosed as matenal (c). The anomalous position amd 
nebulous rights of the hire-owner under a policy issued to the hire-purchaser 
are considered later (d). 

4. Collusion. — The case of collusive insurance is always difficult to con- 
sider apart from the non-disclosure or misrepresentation of material facts 
other than the real identity of the person interested in effecting the in- 
surance. Thus in cases in which the question of " collusive insurance “ 
might be raised, the policy is avoided on grounds of non-disclosure or mis- 
representation in relation to the non-disclosure of previous accidents or 
rejections of risk sustained by the person on whose behalf or for whose 
benefit the insurance was really intended to be effected (e). 

5. A^e. — In the case of MunJy’s Trustees v. Blackmore (/), the assured 
had inter alia misstated his age in the proposal form. The misstatement was 

(r) (1917), 17 LI L K ^5^. p) See ante, p. 3i>6, for ciUition Irom his judgment. 

(/) (19J9), 33 LI. L. K. 83. (M) (1931). 40 U- L. R 39. 

{v) At p 44. (w) (1933). 4.5 LI. L. R. 55. 

(а) As to the effect of such endorsements, sec chapter Vlll, post. 

(б) At p. 57. 

(e) .Sed quaere : but the extent of the assured’s interest in the vehicle is certainly 
a material fact , and see the dictum of Kochk. J , in Jame:> v. British General Insurance 
Co., [1947] J K. B. 311 : 27 LI L, R 328. at p. 330, cited at p 425, ante, note (r). See 
also Coles v. 'Young {F.), Ltd. (1929). 33 LI. R. 83 ; Guardian Assurance Co., Ltd. v. 
Sutherland, [1939] 2 All It R. 246; Zurich General Accident Insurance Co. v. Buck 
(• 939 ). b4 LI. L. R. 115 Cl. Banlon v. Home and Colonial Insurance Co. (1921), Times, 
27th April, cited in Welford on Accident Insurance. 2nd Edn , at p. 313. 

(d) Post, chapter IX. 

(«) Cf. Dunn v. Ocean Accident and Guarantee Corporation, Ltd. (i 933 ). 47 LI. L. R 
129 ; Barnett v. Blackmore (1926), 23 LI. L. R. 137 : Zurich General AcetdenI Insurance 
Co. V. Buck (1939), 64 LI. L R. 1 15 ; Guardian Assurance Co., Ltd. v. Sutherland, [1939] 
2 All E. R. 24b. 

(/) (1938), 3a LI. L. R. 150. 
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hardly material as it involved tmly a difference of two years, but the proposal 
contained a warranty of “ truth and disclosure.** Although the case wu 
decided upon other grounds it was ihi^ated by MacKinnon, J., in the 
course of his judgment, that such missiatement in the circumstances would , 
have sufficed to enable the insurers to repudiate the policy (g). The case 
of Richards v. Port of Manchester Insurance Co. (h) suggests that the age of 
the assured'may be regarded as material. 

While in the majority of cases, apart from any condition in the policy, a 
mere innocent misstatement by the proposer as to his age would probably 
be immaterial, age nevertheless is, connected with the following types of 
matters, clearly material from the interest of the insurer : as to whether 
the proposer is qualified to obtain a dri\ing licence (0 ; as to whether he is 
likely by the infumity of age to obtain a licence ; and whether the proposer 
is a learner (A), and as to the period for which he may have been qu^ified to 
drive ; as to the efficiency and celerity with which he will learn to drive. 
Thus as a rule age will be a material circumstance as to which the proposer 
should furnish accurate information. 

6. Address and business address. — It is suggested that the exact 
place where a man lives is likely to be material, since his correct address is 
of great importance to insurers for seizing notice of cancellation or taking 
proceedings for the recovery of the certificate (/). The district or area in 
which the car is to be used is clearly material (m). This point has only 
been raised in one reported case of motor insurance. Barnett v. Blackmore (n). 
As has been stated, this case proved abortive, the plaintiff hav'ing sul^ 
mitted to judgment, and cannot be quoted as an authority upon this or 
any other point. 

7. Bosinnss or profession.— The practice of motor insurers has led to 
the division of risks into tbrc<t broad classes, corrcsfwnding with the various 
types of use to which the vehicle to be insured will be put (o). It is mainly 
as bearing upon the classification of a pankular risk that the business or 
profession of the proposer becomes relevant ; insured persons who are. for 
example, commercial travellers or engaged in the motor trade will be 
accepted only at an increased premium unless they are effecting insurance 
for purely pleasure purposes. Since the proposal form invariably contains 
the classifications of risks and, further, questions specifically directed to 
establishing within which category the nsk to be insured falls, the proposer's 
profession or business, to the extent that it bears upon the ** class *' risk of 
ius insurance, will necessarily be the subject of full and accurate disclosure {f). 
The questitm remains, however, to what extent beyond this disclosure of 


(jg) A misstatement of age may have cooskierable importance, as when it lengthens 
the period tor which the assared has been qnalified to drive. 

(A) (1934), 50 IJ. L. R. And see chapter IX. In that case the poUcy ex* 
cinded driving by, inter aJiot, undergraduates. 

(i) MeretunUt and Mamufnetmett Imuntmt* Co., Ud. v. Hnnt and Tkonu, [>941] 
I K. B. 195 : [1941] 1 All E. R. 11} ; Broadv. Waland (1942), 7} LI. L. R. ib}. 

(A) Zuruh General Auidemt and LittinJity tnsnramce Co., Ltd. v. Morruem, (194a] 
a K. B 33 ; {1941} 1 Alt E. R. 519. 

It) Ottirrwise they may be unable to escape lisbility iinder the terms of the 
Agreements. See chapter V'l, eau*. 

(a) As increases of premiuins for vdikks used in certain aiws have shown. Cf* 
Pnlmer v. Comkitl lnii»nnee Co. (1933). 52 LI. L. R. 78. 

(■) (igrbi, *3 U L. R. 137. 

(e) See these classes set ontVid disenaasd at pp. 431 et 

(p) Incorporated with the poUcy expressly or by inJsnncs tbs aarared's sUtsoent 
of hit profession may become a " warranty as to ns* " or a dsacrfptioo of ffio tMc 
ianned. Sec chapter Vlll, pen. 
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the proposer's business or profession is necessary (q). The answer to this 
question must depend upon whether or not the circumstance concealed or 
misrepresented is a material one: an answer, therefore, which necessarily 
varies with the circumstances of each particular case (r) . The case of Richetria 
V. Pori of Manchester Insurance Co. (s) shows that some insurers regard 
the driver’s profession as material, since the piolicy excluded driving by 
" Air Force Officers, Actors, Actresses, or Turf Commission Agents.” The 
question has arisen in life and accident insurance cases, and as the compre- 
hensive policy includes these, the following are mentioned. In Perrins 
V, Marine Insurarice Society (tj. the failure of the proposer to disclose 
that he was an ironmonger (he described himself as " esquire ”) was 
held to be immaterial. It was likewise intimated that a peer carrying 
on business as a brewer, banker or ironmonger could properly describe 
himself as a peer («), or a banker and wine merchant as a banker. This 
case may usefully be contrasted with Biggar v. Rock Life Assurance Co. {v), 
discussed in another context, where the proposer, who was a publican and 
tea traveller, was held improperly described under the latter designation 
only, and the Scottish case of Equitable Life Assurance Society v. Getural 
Accident Assurance Corporation (w), in which in a reinsurance against motor 
accidents the reinsured described the original proposer as a " gentleman ” 
when he was actually a motor car driver, and had so described himself in 
his proposal. Two other cases, Woodall v. Pearl Assurance Co. (x) and 
Ayrey v. British Legal and United Provident Assurance Co. (y), have some 
bearing on the matter. In the former the proposer describe himself as 
" haulier and contractor, master working ” ; in fact he was a haulier by land 
and water ; the insurers contending that the policy was void by misrepre- 
sentation. The Court of Appeal held that the proposer had corrertly 
described his occupation as it was understood in the district, and that the 
insurers' contention on this ground failed. In the latter case, the proposer 
was described as a hsherman, whicli was his usual occupation ; he was ^so a 
member of the Royal Na\'al Reserve, which exposed him to additional 
risks. The latter circumstance was orally communicated to the insurers’ 
agCTcf, commanfcated it to their district manager. In the facts ol that 
case, the circumstance having been communicated to the manager of the 
insurers, premiums having bwn accepted and a policy issued, the insurers 
were held not entitled to repudiate for non-disclosure. 

From these cases it is possible to adduce the principles which, it is sub- 
mitted, are applicable on this point to motor insurance if full and complete 
disclosure as to his occupation or profession is not made by the proposer : 

(i) If there is a stipulation of ” truth and disclosure ” in the proposal 
form and policy, tlie insurers are entitled to avoid, the policy (a), 

{g) Cf. those special policies in which limitations as to use ol members of varioos 
races, Ac., are contained. See chapter V, p. 319, ani*. 

(r) The statement of the assured's profession or business is indirectly material when 
coupled with tlie limitations as to user of the assured vehicle. In Jones v. Welsh 
Insurance Corporation, Ltd.. [1937] 4 All E. R. 149, the assured had described himself 
as a motor enfpneer. Use of the vehicle assured was limited to social, domestic ^d 
pleasure purpo^ and use by the insured in person in connection with his business or 
profession as stated. It was held that insurers were not liable to indemnify him in 
respect of an accident which occurred while the car was being driven by his brother 
and used for the conveyance of sheep belonging to the assured, who engaged in sheep 
farming as a spore time occupation. 

(s) Posl.p.bsi- (0 (1859), 2 E. A E. 317. 

! u) Sed gueure ; " Peer ” would not appear to be a.business or profession 
III [1902] X K. B. 316. (oi) [1904] 13 Sc. L. T. 348. 

ri ti9»9J 1 K- B. 393- (y) [1918] i K. B. 136. 

a) Subject to the 1934 Act as concerns third patties. 
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|at)vided there is real inaccuracy (J), and that the truth has not in any 
way been conununicated to the insurers (c). 

(ii) If there is no such stipula;^i^. immaterial concealment or mis- 
representation does not affect the {x>licy (i). 

(iii) Failure fully and accurately to disclose a matenal circumstance 
on this point will entitle the insurers to repudiate the policy : 

(a) where the classification of the risk is affected, in any case («) ; 

(b) where the " class risk " is not affected, then if the circum- 

stance is such that it would have influenced the insurers 
in their acceptance of the risk (/). 

8. Where usually garaged. — Under the comprehensive policy of 
motor insurance the place of the vehicle's garaging is important in its bearing 
upon the risk of loss by fire or theft (g). It is more important as showing the 
area or district in which the vehicle ivill be used (A). Answers to this 
inquiry may be inaccurate by inadvertence or by design. An inadvertent 
misstatement will, as a general rule, not be a material one, although it 
may, when the policy is affected by the inclusion of a general warranty 
covering the truth of the statements in the proposiil form, be a .sufficient 
ground upon which the insurers will be able to avoid the policy (i)- Even 
inadvertent misstatements will, however, be material when the matters so 
misstated can be said by the insurer to be such as would have influenced 
him in his acceptance of the risk. 

The matter under discussion is usually covereti more fully in commercial 
vehicle policies where, in addition to the question now considered, further 
inquiiy is made upon such points as the tty* of garage (wood, iron or brick) 
in which the vehicle is usually stored when not in use, the amount of petrol 
stored with the garaged vehicle, the numl)er of other vehicles usually stored 
with the vehicle in question. These matters, where they are raised, must 
be fully and accurately answered. 

The case of Dawwns. Lid. v. Bonnin {k) has already been discussed. It 
will be recollected that in that case the situation of the insured vehicle’s 
usual garage was misstated, and that the House of Lords held that the 
insurers were entitled to repudiate the policy on the ground of breach of 
the condition of truth and disclosure which was contained in the proposal 
form and policy, although the fact, as was admitted, was immaterial to the 
insurers’ acceptance of the risk. 

9. Nationality, race, religion and status of proposer The ques- 

tion is sometimes raised as to whether the nationality or racial origin of 
the proposer is a fact which should be disclosed when he is negotiating 


(ii) Cl- W'lwrfaW V. Pear/ Aimranee Co , I K. B. v»3 

|c) Cl Ayrey v. lirihik Legal amd L'nited i’rautdent Amtrance Co., [n^iS] i K. O. 136. 

Prrrim v. Marine tmmranee Socuty (1859). J E. ft E 317, 

(r) See post, pp, 431 et seq. 

(/) Indodlag always, in the terms opoo which the risk was accepted ; Biggnr v. 
Koch Lt/e Assurance Co., ' 190*] 1 K. B. 510 ; ILqutlalJe Lije .issurante Sociely v. Oetura/ 
AeddemU Assurance Corporatton Itvo^), 12 Sc. L. T. 348. 

{g) As to what i» a garaitc in this context, see Darnell and Dtoe-h v Sattonal I'aree/s 
InsuranceCo., (i 94 *J * All E R. 35 n. The definition in tliat cane was." a place where 
one can get rea.«onable protection and shelter lor a car " An open yard, not being a 
building with a roof, was held not to be a garage within the meaning of the term in 
that pob^. 

( 4 ) 'Which is an eattremely material circumstance In some instances. 

(1) Damsons. Lid. v. Bonnin, [tgtij > A. C. 413. In this case the question — as to 
place of garaging— was matenal. The answer was inaccurate, but iu inaccuracy was 
agreed to be immaterial, as inaldiig in fact no difference in the risk to be insured. 

(*) [» 9 aal. a A. C. 413. 
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for insurance. The case of Richards v. Port of Manchester Insurance 
Co. (/) shows that some insurer^ at any rate, regard the race, religum, 
profession, and status of the proposer as material. Thus the cautious 
proposer, if he is a Jew by race or religion, a foreigner, or an undergraduate, 
should disclose that fact {«). While the point has been taken in other 
forms of property insurance {«), it appears to have been raised only once 
in relation to motor car insurance, in Carlton v. Park (0), where the assured 
failed to disclose to the insurers that he was in fact a Rumanian subject 
named Schwartz. The case was, however, decided upon other grounds, 
although Sankey, J. (as he then was), intimated that these facts were 
sufficiently material to require disclosure. It is apprehended that the 
nationality of the proposer is a material fact, which, as a general rule, should 
be disclosed to insurers. It is not in all cases that non-disclosure of the 
proposer’s nationality entitles the insurers to avoid the policy. The words 
of Lush, J., in Horne v. Poland (f) may be usefully cited : 

" I cannot agree with the view which was pressed upon me, and in sup- 
" port of which, the evidence was given, that the mere fact that a person 
" is a foreigner and not a British subject is in all cases a material fact, so 
" that the non-disclosure of it invalidates the policy. One can easily think 
" of cases in which it could not affect the mind of a reasonable underwriter.” 

It is, therefore, impossible to lay down a general rule upon the matter. 
Every case must necessarily depend upon its own particular circumstances. 
The proposer should, therefore, be on the safe side and disclose his nationality, 
race and status, lest in the event of loss it should be alleged against him 
that his policy is void for non-disclosure. For, as Lush, J., said : 

" Many aliens are carrying on business in this country, and probably 
“ many are in.sured under policies which are unenforceable, though quite 
“ honestly effected. The ri.sks incurred by persons who effect insurances 
" without being carefully advised arc often quite unknown to them. It 
" would seem more )ust tliat underwriters should inquire as to the nationality 
” of proposed insurers if they attach importance to it. However, the law is 
" as 1 have stated, and 1 must apply the law ” (a). 


III. — Class of Cover 

I. Do you desire (a) A Comprehensive Policy, or 'i (<*) 

(6) A Policy covering Third Party risks oniy, or I (6) 

(c) A Policy restricted to the cover reejuired by the (c) 

Road Traffic Acts ? 

{d) If (a) or (b) required, do you desire to cover any i [d) 

of the additional benefits ? 

These points arc directed to eliciting from the proposer against what 
risks he is desirous of insuring. The precise nature of the contract to be 
entered into — i.e. whether an indemnity or otherwise — will be determined 
by the proposer's answers on these points (b). It should be noted that (6) 
will extend beyond the risks of personal injury or death to third parties to 
cover damage to property. To such insurance in its widest aspect the 

Third Parties (Rights against Insurers) Act, 1930 (c), is applicable. Thus 


(/) (193a). 50 LI- L. R. 88. (mj See fiost, p. 652. 

(«) Horn* V. Poland, [1922] 1 K. B. 364. 

(o) (1922), to LI. L. R. 776 ; 12 LI. L. R. 246. 
iPl t«9aa] a K. B. 364, at p. 365, 

(a) Home v. Poland, [1922] 2 K. B. 364. at p. 367. 

(8) Sea chapter II, ante, pp. 71-72. 

(c) Third Parties (Rights against Insurers) Act. 1930, s. i ; chapter 111 , anU, p. 120. 
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the insurers under such a contract will, therefore, be exposed to liability to 
third parties in the events ^>ecified in th|t enactment. The Road Traffic 
Act cover referred to will be such UaVhties as are comprised in section 36 
(i) (b) of the principal Act ( 4 ) as amended by the Act of 1934 (0). 

It is open to the proposer to specify against what risks, induding those 
covered in the " Additional Ben^ts,*’ he desires to effect insurance. He 
will, of course, become chargeable with premiums determined in accordance 
with the extent of the risks against whid he desires to insure. 


2. (a) Will the Motor Car(s) be used solely for social: 
domestic and pleasure purposes ? 

{b) // not, teill Ike use come within the scope of one of 
Ike classes on p. 2? 

(c) State whether Class i, 2 or 3 


(«) 

.( 6 ) 

(c) 


The points which arise for consideration under the present head relate to 
the limitations of the risk of which the proposer is desirous of effecting 
insurance (/). The risks to be insured will be defined by the information 
famished by the proposer as to the subject-matter to be insured, his own 
identity and the tj'pe of " cover ” involved. Witliin the circumstances 
thus defined and ddimited, since it is well known that certain types of use 
of vehkles involve more risk than other t^pes, the insurers in many cases 
will desire to limit the risks of the type insured against by reference to the 
use to which the insured vcliicle may be put. The quantum of the risk to 
be borne by the insurers will vaiy in accordance u-ith the purposes for which 
the insured vehicle is to be used. It is to the ascertainment of these pur- 
poses that the present questions as well as the particulars as to " classes " 
to which reference has been previously made are directed. The replies 
furnished thereto will have twofold importance: firstly, in determining the 
premium at which the insurers will accept .the risk, and secondly, in giving 
rise to the insertion of conditions in the policy limiting the risk insur^. 

Motor insurance risks are in practice invariably divided by insurers into 
three classes, which are found reproduced in terms substantially similar in 
all proposal forms, and to which the questions under consideration have 
reference. The classification is formulated in the following terms : 

Class I. — Cars used for social, domestic, and jdeasurc purposes, also 
used by the assured in person in connection with his busneas or pro- 
fession, excluding use for hiring or for commercial travelling or racing, 
pacemaking, or speed testing or for the carriage of goods or samples in 
OHUiection with any trade or business or use fur any purpose in connec- 
tion with the motor trade, or use by commission agents, insurance 
branch managers, insurance surveyors, and insurance collectors, 
wholly or partly for business purposes. 

Class 2. — Cars used for social, domestic and pleasure purposes, also 
for tlic business or trade purposes (including transport of goo^) of the 
assured, including use b^ the assured's employees for si^ purpoMS, 
but excluding use for hiring or for commercial travelling or racing, 
pace-making or speed testing or by commisBian agents whimy or partly 
for business purposes, or use for any purpose in connection with the 
motor trade. 


{ 4 l As to which. MK chaptiW IV. mmU. p. 18S. 

Kixut Tmffk Act, 19)4. ■« (4) : chapter V, ame. p. 34S. 

If) See chapter V, cate, p. 516, aa to the effect of s. » of the Act of 1934 vpoo oaftaia 
types of limlutiaa of ciak. 
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Class 3'yCais iised for social, domestic, and pleasure purposes, also 
for any business or trade purposes of the assured (including commercial 
travelling), but excluding racing, pace-making or speed testing, or 
the carnage of passengers for hire or reward. 

It has twofold importance : firstly, in determining the terms upon which 
the proposal of the assured will be accepted, and secondly, in indicating 
beyond ambiguity or doubt that certain circumstances are regarded by the 
insurers as materi^ to the risk. Failure fully and accurately to disclose 
circumstances bearing upon the classiftaiUoti ot the risk to be insured would 
without the least doubt entitle the insurers to avoid the policy (g). The 
exact nature of the risk to be insured, according to which the terms, par- 
ticularly the premium payable, of the completed insurance will be fixed, 
is determined by the answers made by the proposer to the questions now 
under consideration {h). 

Although important in their bearing upon the premium and terms of 
the insurance, the answers of the proposer upon tliese points are vital as 
affecting the uses to which the insured vehicle is intended to and may be 
put. Almost every motor car insurance policy contains stipulations by 
which the risk insured is limited. These limitations, which are now as 
against third parties subject to the effect of the M.I.B. Agreements (i) 
relate sometimes to the condition of the vehicle {k), sometimes to the area 
within which the vehicle is to be used (/), but more commonly to the purp>oses 
for which the insured vehicle shall be employed (m). It is to the latter type 
of limitation that the questions now under discussion most nearly relate. 
It is necessary to examine, therefore, the effect of the proposer’s replies upon 
these points. Questions and answers of this nature fall into three classes : 

IV.— Descriptions and Warranties 

(i) representations as to the subject-matter to be insured ; 

(ii) definition or description or limitation of the risks insured ; 

(iii) continuous warranties, that is, stipulations the accuracy whereof 
is made essential to the contract (»}. 

The effect of a question and answer relating directly or indirectly (as by 
reference to classification) to the user of the vehicle will dejiend upon whether 
such statement is to lie construed as a representation, or definition of the 
risk insured, or a warranty. 

(^) See per Scrutton, L.J., in Re Morgan and Provitutal Imuranee Co., [1932] a 
K. 13 . 70, at pp. 8a-i. 

(*) These questions do not always appear in the same form, but are always directed 
to the same purposes. 

(•) Anie, chapter VI, p, 36.4. 

(A) Croisley v. Road Transport arid Getural Insurance Co. (1925), 21 LI. L. R. aig : 
Jones artd James v. ProvirKiai Insurance Co.. Lid. (1929), 46 T. L. R. 71 ; Bonney v. 
Comkill Insurance Co. (1931). 40 LI. L. R. 39. 

(/) Bonney v. Comkill Insurance Co. (supra) ; Palmer v. Comkill Insurance Co. 
(» 935 ). 5 * hi. L. R. 78. 

(w) Farr v. Motor Traders Mutual Insurance Society, [1920] 3 K. B. 669 ; Roberts v. 
Anglo-Saxon Insurance A ssocialton (1927), 96 L. J . K. B. 590 ; Re Morgan and Proi'inciai 
Insurance Co., (1932] 2 K. Bi 70 ; on appeal, sub nom. Provincial Insurance Co. v. 
Morgan, .[19^3] A. C. 240 ; Piddington v. Co-operative Insurance Society, [2934] 2 K. B. 
236 ; Jortes v. IVsIsA Insurarsce Corporation, Ltd., [1937] A All E. R. 149'; Lminger v. 
Licenses and General Insurance Co. (1936), 34 LI. L. R. 68 ; Passmore v. Vulcan Boiler 
and General Insurance Co. (1936), 254 L. T. 258 ; Baker v. Provident Accident and IVkile 
Cross Insurance Co., [1939] i All E. R. 690 ; Stone v. Licenses and General Insurance Co. 
(1942), 71 LI. L. R. 256 ; Wyatt v. Guitdkall Insurartce Co., [1937] * K- *233 1 [i 937 ] 
1 Ail E. R. 792 ; McCarthy v. British Oak Insurance Co., (1938] 3 All E. R. 1 

(n) McCiltivray on Insurance, p. 360, adopted by BaNXES, L.J.. in Farr v. Motor 
Traders’ Mutual Insurance Society, [1920] 3 K. B. 669. at p. 673. 


2 F 
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In the first sense questions conceining the use to which the vehicle to be 
insured b to be put can only be answered in accordance with the intentions 
of the proposer. If, therefore, he rejdies with an honest and genuine state- 
ment of hrs intentions, he fulfibwhat is required of him and the insurers are 
not entitled to rely upon some later and different use of the veliicle as con- 
stituting a violation of the proposer’s duty as a ground for repudiating 
liability under the policy (o). 

Wherever the question and answer as to " user ” constitutes a defini- 
tion of the risk insured, the position is different ; tliere the liability of 
the insurer is limited to risks arising out of that particular user of the 
vehicle which is covered by the proposer’s answer. The mere fact that the 
vehicle is used subsequently for extraneous purposes does not entitle the 
insurers to repudiate liability (p) unless the loss or liability with respect to 
which the proposer seeks to be indemnified arises when the vehicle is being 
used for purposes other than those defined in the proposal form and policy (g). 
Thus where the question and answer provided the information which is 
used by the insurers, expressly or impliedly by its incorporation into the 
policy under a general provbion (r). as a limitation of the risk insured, the 
fact that the assured has made some use of the vehicle not in accordance 
with his answer «ill not prejudice the validity of the policy for the future (s), 
provided tliat there has been no failure by the proposer fully and accurately 
to disclose hb intentions as to the use of the vehicle in the proposal form. 

Where, however, the question and answer arc read together as con- 
stituting a " warranty ” (/) the position may be wholly different. There the 
use of the insured vehicle for purposes other than those disclosed in the 
answer may constitute a breach of a stipulation going to the root of the 
contract which, whether it has any bearing upon a loss or liability incurred 
or not, entities the insurers to repudiate their liability (tr). It may, on the 
other hand, amount only to a hmitation of nsk (u). 

It b, therefore, a matter of importance to differentiate between the 
various classes of answers according to their effect in the event of non- 
disclosure or misstatement. In particular, it falls to be considered whether 
the statement of the proposer as to the user of the insured vehicle binds 
him not to use it thereafter for any other purjKisc, and what the effect of 
hb use of the vefiicle for such other purpose will be. 

In practice this inquiry is simplified by the inclusion of a term in every 
motor insurance contract cither that the answers of the insured shall be of 
a " promissory nature " (i). or otherwbe importing them by way of “ condi- 
tions precedent " or " bas« " into the scofie of the contract. The effect of 
the assured’s answer as to the user becomes, in every case, a question of 
construction of the policy (ir). The facts of those motor insurance cases in 

H jInU. p. J97. 

PuUimgttm V. Co-opfraiivt I muf a»ct Sotuly j K 236: Proi>itt(iaJ tn- 

$uraiu4 Co. v. Morgan, [1933' A. C 240. 

(f) Gray v Biackmorf, [1934] i K. B 95; Jonn v. HVOA In$nranee Corpora/ton, 
iJd (ittpra\. See cases cited in note {m), p. 433. 

(r) Sec ciiapter VllI, f>ml. 

<i) Morgam and JProtrtntuU Irunronot Co . Re , ^932] 2 K. B. 70 , on appeal tub nom. 
Provincial Irttaranca Co. v. Morgan, ii933j A. C. 240. 

(t) i.f. a ttipalatiaii " only " to u*e the vehicle for the deecHhed purpoeea. As in 
Roberta v. Anglo-Sattm Imurance Auonatton (1927). 96 L J. K. B. 590. 

M Roiaris v Anglo~Saaon Imsmratua Auoaafion (1927), 96 L. J. K. B. SQO ; 27 
U. L IL3I3 

(e) At to the meaning of this phiase, sec post, pp. 467 #r seg. and chapter 1 X. 

S lip} Per Viscount HaLOasa m Damons, Ltd. v. Bonmn, '1922] 2 A. t. 413. at p. 421 ; 
IT Lord BucKMASTxain Prrmmtial IntmamcaCo. v. Morgam, [1933] A. C. 240, at p. 246 ; 
arbart V. Ratlnn^ Patsomgart Astmrmmca Co., [19)8} 1 All E. R. 630. 
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which these matters have been considered have already been fully set out. 
In Farr v. Motor 1 raders Mutual Insurance Society (x), the proposer, to the 
question “ State whether driven in one or more shifts per twenty-four hours,’* 
had replied " just one.” The insured vehicle was afterwards used for a short 
while for two shifts per twenty-four hours ; later when the vehicle was back 
on one shift an accident occurred, and the insurers attempted to repudiate lia- 
bility upon the ground that this question and answer constituted a term of the 
policy a breach whereof entitled the insurers to repudiate liability thereunder. 
It should be added that the policy contained a term incorptorating the truth 
and accuracy of the proposal form into the policy as the basis thereof. The 
Court of Appeal held that the assured was entitled to be indemnified and that 
the use of the vehicle in several shifts per twenty-four hours for a short 
period, such use having ceased at the time when the liability accrued, did not 
entitle the insurers to repudiate the policy. Bankes, L.J., prefaced his 
judgment with the following statement of the law (y), which, as will be seen, 
was in effect rejected by Scrutton, L.J., in other cases (a), in so far as it 
construed the meaning of “ warranty " 

" The question in tliLs appeal relates to the construction of a contract 
‘‘ of insurance into which the parties have entered. . . . The only question 
" for decision by the learned judge, and by us, is whether the answer to one 
" of the que.stions constitutes a warranty by the a.ssured. If, as a matter 
" of construction, it can projrcrly be held that the question and answer 
" amount to a warranty, then, however absurd it may appyear, the parties 
*' have made a bargain to that effect, .and if the warranty is broken the 
" policy conies to an end." 

The learned judge then held that having regard to the way in which the 
question was framed, and to its nature (the answer being true when it was 
made and remaining true for the greater part of the time the vehicle was on 
risk), it was impossible to construe the answer as a warranty, but that it 
should be taken as descriptive of and limiting the risk insured (b). 

The same type of question arose foi consideration in Roberts v. Anglo- 
Saxon Insurance Association (c) where the assurcoi had made the following 
• answers in the proposal form ; " State clearly the purposes for which the 
vehicles will be used ? — Commercial. State nature of goods to be carried? 
Textile." The policy contained a term warranting the truth of the proposer's 
answers and declaring them to be the basis of the contract and promissory 
in nature '' (</), and a further term ” warranted only to be used for com- 
mercial travelling." Tlie insured vehicle was burned w'hilst being used for 
pleasure, and the insurers repudiatt'd liability on the ground that the vehicle 
was being used in breacli of a warranty under the policy. The Court of 
Appeal upheld the argument of the insurers that the answers referred to, 
coupled with the indorsement, constituted the purposes for which the vehicle 
was to be used a warranty, breach of which entitled the insurers to repudiate 
liability. The two follow-ing extracts from the judgments of Bankes, L.J., 
and ScEUTTO.v, L.J., indicate the reasons for the abov'e decision : 

" In the first place, I do not think we can get away from the words 
" ' warranted only.’ I do not attach undue importance to ' warranted,' 


(Af) [igzo] 3 K. B. 669. O’) l>92o] 3 K. B. 669, at p. 673. 

jo) In Roberts v. Anglo-Saxon Insurance Association (supra), and in Provincial 
Insurance Co, v. Morgan (supra). * 

(6) Distinguish the common cose where the proposer's profession is stated in the 
Schedule to the policy and the cover is limited to use of the insured vehicle for, inter 
aiia, private promssional purposes. See chapter VIH, po$f,«nd Jones v. Welsh Insur- 
ance Corporation, Ltd., [t937j 4 All E. R. 149- 
(e) (1927), 96 L. J. K, B. 590 : 27 U. L. R. 313. 

(d) As to meaning of this, see post, pp. 467 et seq. 
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“ but when I find ' wanfiated * used in conjunction with * only ’ it seems 
" to me impossible to get away from the conclusion that it is there definitely 
** stated by the parties as a oondijjpn that the user of this vehicle shall be 
*• oi^y for the purpose indicated " 

" Reading those two answers together wth ' warranted used only for 
the following purposes.' I think that * us^ ' in the policy means ' to be 
used.* It is ’* will be used ' in question 4 and ‘ to be carried ’ in 
" question 3, and * used * is quite capable of being interpreted as ' to be 
"‘used.’ But it is ' to be used only.' What is the effect of that ? Look* 
" ing myself at the policy and the declaration, with such knowledge of 
" iitsaraace' law as 1 possess after spending a good deal of time — M-itb great 
*' advantage to myself — ^in unravelling policies, it seems to me that that is 
*' a promissory declaration as to the risk. ‘ I will insure you in certain 
“ ‘ circumstances, but only in certain circumstances ' " (/). 

The point again arose for decision in Re Morgan and Provincial Insurance 
Co. (g) where to the questions in the proposal form " State (a) the purposes 
in full for which tire vehicles will be used ; and (b) the nature of the goods 
to be carried,” the proposer had answered. " (a) Delivery of coal ; (6) coal." 
The proposal form contained a signed declaration that it should be deemed 
of a promissory’ nature and effect and should be the basis of the contract of 
insurance to be made ; while the policy issued contained a term making 
both the faithful obseiAance of its terms and the truth, completeness and 
accuracy of the statements in the proposal form conditions precedent to 
the insurers' liability thereunder. Subs^uently the assured used a vehicle 
for transporting timber, which vehicle later in the same day, whilst delivering 
coal, was involved in a collision in which it was damaged and a third party 
sustained injuries. The insurers repudiated liability upon the ground that 
the answers as to user constituted a warranty admitted breach of which 
entitled them to repudiate. The Court of Appeal (A) unanimously held that 
the answers of the proposer constituted nothing more than a dcscripition of 
the risk, and that the liabilities in question having been incurred whilst coal 
and coal only was being carried, the vehicle was " on risk ” during such 
period and the insurers were liable under the jiolicy. The latter appealed , 
/orther, and the Haase of Lords affirmed the decision 0/ (he Court of Appeal. 
The following extracts from the judgments indicate the grounds of the 
decision : . 

Lord Buckmaster said ; 

” To state in full the purposes for which the vehicle is to be used is not 
” the same thing as to state in full the purposes for which the vehicle wilt 
*' be exclusively used, and as a general description of the use of the vehicle 
" it is not suggested that the answer was inaccurate. 

" I am, thmiore, of opinion that there was no bargain here so to confine 
" the use of the vehicle to the cartage of coals as to make any occasional 
" use that did not destroy the genei^ purpose of its user a breach of the 
" condition upon which the policy eras baled ".(ij. 


(«) Rrr Bakkks, LJ. 

(/) Per SesuTTON, L.J. Ci. Lord Bt'caMASTsa in FromueM fmuramu Co. v. 
.Morgan, [1933] A. C. 340, at p. 346, and Janet v. Wthk Intnmnu Corporation, Ltd., 
( >937] 4 All £■ K. 149 : Leinhger v. Lieentet mnd General Intnranee Co. (1936). 54 U- L. K. 
68 ; Paumort v. VnleaM Bokitr and Genera Inturelue Co. (1936), 154 L. T. 158 ; Stone 
V, Licemet and Oemeral Intnranee Co. (1941), 71 U. L. R. *36. 

id) 1 193^] 3 K. B. 70 ; on aptwal tab nom. Provincial Intnranee Co. V. Morgan, 
E *9331 A. C. 140. • 

(a) [1932] 2 K. B, 70. The ittstmetive judgment of Scaimoii, L.J., in this ease 
tbonld Be stadied for a comprdieuive nndentaadiaf of these ceees. 

(f) Par Lori BvcKHASTXa, [1933] A. C. 240. at p 247. 
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Lord Russeu. of Kiixowen said : 

'* I cannot read the above statements in the proposal form aa being more 
'* than statements by the proposers of their intentions as to the user of the 
" vehicle and the goods to be carried in it. and so as descriptive of the risk. 
'' If it had really been the intention of the insurance company that the 
" carrying of go^s other than coal at any time should free them from 
" liabUity in respect of an accident happening subsequently, it was incum- 
" bent on them to make that abundantly clear to the proposers ” (*). 

Lord Wright said : 

" The question turns entirely on the construction of the contract. . . . 

“ On the other hand, it is clear law that in insurance a warranty or con- 
" dition (because these words are used as equivalent in insurance law, 
“ which in that respect diders in its use of the terms from the law of sale 
"of goods), though.it must be strictly complied with, must be strictly 
" though reasonably construed. In the present case the appellants do not 
" allege that there was any concealment or misrepresentation nor do they 
" complain of any of the other answers. The relevant answer, which I 
“ have quoted above, does, I think, refer to the future and is, in my opinion, 
" of a promissory nature and is apt to create a warranty or condition. 

" That leaves the essential problem as to what is the exact scope of this 
" condition. The breach of condition alleged is not that the normal use 
" of the vehicle was other tlian delivery of coal in the course of the respon- 
" dent’s business, but its occasional use for hauling the timber as found by 
" the arbitrator. There can, therefore, be no breach involved unless the 
" relevant warranty or condition imports that the vehicle is to be used for 
" delivery of coal and no other purpose, that is, that the vehicle during the 
" currency of the policy is to be exclusively so used. In my judgment, 
" on a fair construction of the material question and answer, this is not the 
" true construction ; accordingly, in my judgment ’the appellants fail in 
" their contention that a condition was broken so that the policy was not 
" in force at the time of the accident (/). 

The considerations discussed in the tlu^ee cases noted must be carefully 
distinguished from those which arose in Dawsons, Ltd. v. Bonnin(m), where a 
false answer was inadvertently made to an unambiguous question, the truth 
of such answer being incorporated into the subsequent policy as a condition 
precedent to the insurer's liability. There, although the misstatement was 
immaterial, its falsity sufficed to enable the insurers to repudiate liability 
upon the ground of a breach of warranty going, by agreement, to the very 
root of the contract of insurance (»). This fact, together with the considera- 
tion referred to by Scrvtton, L.J., that on the facts of Dawsons, Ltd. v. 
Bonnin it mattered little whether the assured’s answers were warranties 
or description of the risk insured, suffices to differentiate the latter case 
basically from the three cases under discussion (e). 

Subject to the principles discussed in the cases cited, it is impossible to 
lay down any general rules by which the classification of answers as to user 
should be governed. It is ivell established that such answers may have one 
of three consequences according to whether they are construed as purely 
representations of intention, as descriptions of risk or as continuous war- 
ranties {p). To determine within which class an answer falls is, as a general 


(k) />tr Lord Rvssxu. or Killowen ibid., at p. 249- 

(l) P»r Lord WaicHT, ibid., at pp. iji, 153. 254. 

(ml figja] a A C. 413. 

{«) See p$r Lord Wright ia Provincial Insurance v. Morgan, [1933] A. C. 340, at 
P- *55 

(e) Re Morgan and Provincial Insurance Co.. (1932] a K. B. 70, at p. 8a. 
ip) ArUe, p. 433. and see per Scrutton, L.]., in Re Morgan and Provincial Insurance 
Co., [193a] a K. B. 70. at p. 79. 
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" • 

rule, pu^y a question of the construction of the relevant policy (q). It is 
upon this basis, subject to the guidance to be obtained from the authorities 
referred to, that the true effect of ansW^ as to user must be determined. 

3. (a) Will Ike Car(s) he driven solely hy one named (a) 

person ? 

{b) If so, state name. (b) 

The main piupose of this inquiry is to fix the rate of premium at which 
the assured’s proposal shall be accepted, it being the practice of insurance 
companies to offer a rebate where the insured vehicle is to be driven only 
by one specified person. 

When an affirmative answer is given, then some difficulty arises in deter- 
mining the limits of the disclosure required from the proposer concerning 
the " moral hazard ” of persons other thaii the sole named driver. Let it 
be assumed, for example, that a father who has a careless son, of notorious 
road habits, living with him desires to effect a “ named driver ’’ insurance ; 
is he bound to disclose the son’s record of accidents and convictions because 
the son may happen to gain access to the vehicle ? (r). It is submitted that 
he is not. Such circumstances would not l>e material to the risk, for the 
proposer only effects insurance of his car while it is being dri\'en by the 
named driver. Should the car be driven by any other person it will not be 
" on risk,” since the driving of the car by that other person is not a risk of 
which the insurers have undert;iken lability (s). 

If. however, the question is answered in the negative, then the proposer 
is bound fully and accurately to disclose matenal circumstances which 
bear upon the ” moral hazard " of the rbks to be incurred by other intended 
or potential drivers of the vehicle. These points arc invariably covered in 
certain respects by other questions in the propoMil form, such as those 
dealing with concretions (/) or insurances (u), but there is little doubt that 
disclosure, when the car is intended to be driven by persons other than the 
proposer, should relate to the ” moral hazard.s ” atiadung to such persons 
for example, through their record of accidents (ft), or through their 


(f) See Davseni, LjJ. v iicmmn. ,(1912] A C 413. /ft .Uorfam and 
Imuramc* Co {fitpra) 

(r) C( Bone v tommrrcial Union {1930I. 36 IJ I. It 107 . Zurich Centra] Aecideni 
and LiatnJity Imuranc* Co . Ltd. v Momton. 1 K B 33 . '.1942, i .Ml I-. K 329 . 

Broad v. H'aiamd iKt44). 73 IJ L K 2O3 . Zurich (tcneral .Iccidrnl and l.iahi/ilv ln\nr~ 
race Co. v. Litringslon. .'«94oj S C 406; Centra] .Occident At uiamce ( orporalKm v. 
Shiitl]etrorth{ii)jS].toiA L K 301 

(1) Hertieii v IfaUteav Faismgeri Anurame Co. 'i9l8' 1 .Ml E K (iJO ; f ]Ji> 
•John T.l, Ltd V Hindi, 'ICH 7 ) K B. 473 , '1947' i All K ft 317 

(I) Ptal, pp 443 ti stg . aod »c« Jeiltr-Uamei v Licrn'es and (imera] Insurance Co , 
Ltd {I 93 t). SO LI L R 231 , Znruh Central Ircident and l.iahtlitv Insurance Co . Ltd 
V Momion. ;i942. 2KB .33; i«>4*} • All K K 529. Uetand v l.cmdom Central 

Imurance Co (19331.31 D L K iso. MerthanU and Mann/acluteri Iniuiamce Co v 
Datrei. (1938} 1 K B 196. '1937' t All E. R jfrT , Locker and Ltd. 

Wtflern Auitralian Imurance Co. Ltd. l K B 40S , kram v Umployert' 

Mutual Imurance Aifociattan (1935), 31 IJ I.. K 51 

(a) Fofl.pp 45l.gSielieq Holt'i Motari. Lid v South Eait Lanemhitt Imuranct 
Co iJd (1930). 37 LI L H I : Broad and MonJaeu v South Eaut Lanctuhite tn^rance 
Co (19311.40 LI 1 . R 328. Aiundv'i Trmieti V lltachmore (1928). 32 IJ L K ty>'. 
S'ormanv.Cretiuim IneutanceCo (1933), 52 U I. R 292; tuerv Sanonal Emfdoyen' 
Sfutual General Imurance A fiociaiton. iJd . 11937} 2 All K H 193 ; ComkiU Imneanc* 
Corporation It. Antnheim (1937), 58 IJ L. R. 17. 

(fc| Bond V Comnurtial Onion Aenutam* Co, 1 1930). 36 U. L. R- 10? ; Barnett v. 
Biackmore 23 U. L R 137 ; Znruk General Accident and LiabUity Intnranee Ca. 

V. Litfingtlon. {1940I S. C. 406. 
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nationality (c), infirmities (rf), etc., where these are such as would influence 
ii surers in accepting the risk to be insured. 

V. — Particulars of I.\terest 

4. A re you the owner of the Car, and is it registered in your 
name? [If not, stale the name and address of 
owner and of the person in whose name the Car is 
registered.) 

The subject-matter of motor insurance contracts is as a rule mixed in 
nature. As has been shown, such insurance contracts cover a collection 
of risks of various types, such as loss or damage to the insured vehicle, 
personal injury to tlie insurer, liability to third parties, liability to third 
parties in respect of personal injury only (e). 

To some degree, therefore, the insurance is one of property, but to a 
greater degree it is an insurance of the risks accruing to other persons 
through the use of the insured vehicle by the assured, his servants, family 
and friends. The insurers' obligation consists in an agreement to indemnify 
the assured against his personal liabilities at law incurred in a particular 
manner (/). 

As has been shown, in so far as motor car insurance consists in the in- 
surance of the vehicle covered, it is necessary for the assured either himself 
to have an insurable interest in the vehicle or to act as agent on behalf of 
some other person having ao insurable interest (g). Thus in Coles v. 
Young {F.), Ltd. {h) tlie insurers were held not liable under a policy covering 
a vehicle in which the assured had not yet acquired an interest. There are 
many other motor insurance cases to a like effect [i). To the extent, how- 
ever, that a motor insurance contract consists of an agreement to indemnify 
the assured against legal liabilities to third parties in respect of death or 
bodily injury, the conception of insurable interest sinks into the background. 
An insured person has always an insurable interest in the risks attaching 
to his own or his ser\’ant's or agent's use of his motor vehicle, or indeed of 
, any other motor vehicle, whether his property or not {k). Whilst the assured 
has no insurable interest in the potential liability of friends or relatives 
driving the insured vehicle otheiavise than as his servants or agents (/), 
notwithstanding the absence of such interest, the terms of an insurance 
against third party liability arc valid by the express provision of the 1930 


(f) Carlton v. I'arlt (igJ2), 12 LI. L. It. 246 ; cp. Home v. Poland. [1922] 2 K. B. 364, 
ante, pp. 430 el seq. 

[d) James v. Hrilish General Insurance Co., 11927] 2 K, B. 311, and see 27 LI. L. R. 
328, also post, pp. 442 et seq. 

(2) Chapter It, ante. p. 78, and see Chapter VIII. post. 

if) And may extend to any }H‘rson who under the terms of the policy is entitled to 
be treated as the assured ; Pailor \. Co-operative insurance Society (1930), 38 LI. L. R, 

237- 

(;f) Chapter II, ante. p. 79 el seq ; Aked A- Co. v. Wheel and H ings Assurance Associa- 
tion. Ltd., and Mountain (1925), 21 LI. L. R. 200 ; Coles v. {F ), Ltd. (1929), 33 LI. L. 

It. 83; Taltersall v. Drysdale, [1935] 2 K B. 174 ; Hogerson v, Scottish Automobile and 
General Insurance Co., Ltd. (1931). 14OL. T. 26 ; Peters v. General Accident Fire and Lift 
Assurance Corporation, Ltd, [1938] 2 .Ml R. R. 267 ; Goodbame v. Buck, [1940] i K. B. 
107 ; [1939] 4 -Ml H. R. 107 ; Guardian Assurance Co., Ltd v. Sutherland, [1930] 2 All 
E. R. 246. (A) (19*9). 33 U. L. R. 83. 

ft) 5>ec chapter II, ante, pp. 85 et seq. 

*(A) Chapter II, ante, pp. 84 et seq. 

(/) Chapter II, pp- 84 el seq., chapter I, ante, p. 48. Cf. Williams v. Baltic Insure 
ance Association of London, Ltd., [1924] 2 K. B. 282. See also chapter IV, ante, pp. 2 it 
et seq. Unless he permits them to drive uninsured, in which case he will be Ua^ for 
breach of statutory duty. Monk v. Warbey, [1935] t K. B. 75. 



440 Chapter VII — Making of the Contra^ 

Act (m). In addition, it has been decided by the case of Ams/»w v. Zurich 
General Accident and Liability Insurance Co. (n) that obligations undertaken 
by insurers, in respect of other matters such as damage to property or 
personal injury to passengers (o), to authorised drivers of the assured vehicle 
are valid in law and are enforceable at the suit of those persons. Especially 
in this so if the authorised driver is described in the policy as one who will 
be treated " as the assured *’ (p). 

1. How far disclosure of Interest necessary — However that may 
be, the questions now under consideration aim at two matters — the 
interest of the assured in the subject-matter, used in the concrete 
smse, of the insurance, .and the liabilities against which the insurers 
may be called upon for indemnity. Owuiersliip and registration are both 
matters which become of importance when an occasion for liability 
arises. The Road Traffic Act of 1930 (y) imposes obligations already dealt 
with upon an owner or driver when an accident has occurred (r). As a 
rule the owner, or the person in whose name the vehicle is registered, will 
primarily be called upon to meet any liabilities arising out of ati accident (s). 
It is a matter of importance, therefore, to insurers to be able to identify 
these persons w'ben they are other than the assured, as their position and 
conduct will have obvious bearing upon the liability of the insured person. 

Ownership and r^stration are further material to the insurers in enabling 
them to determine the personal elements of tlie risk to be insured, and in 
assisting them to avoid being involved in collusive insurances. Although 
several of the other questions in the proposal form are directed to the dis- 
couragement of proposers who arc brought forward to camouflage " bad 
risks " (/}, the present questions strike at the root of tlie most specious of 
such collusive insurances. For the two reasons last referred to, as well as 
from the aspects of " insurable interest ” in the subject-matter of the risks 
insured, the ownership of the vehicle to be covered by insurance is a circum- 
stance obviously material and as to which failure by the assured to make 
complete and accurate disclosure would suffice to entitle the insurers, apart 
from express stipulations in the contract, to repudiate liability under the 
policy («). 

Tliese questions present some difficulty in cases in which questions 
of veliicles, the subject of a fum's interest or of a hire-purchase agreement. 


(m) Road Traffic Act. 1930. *. 36 (4) . chants IV. amir, pp 21 1 et ; TatlmaU v. 
DrysdaU.li^^y 2 K B 174: v 2 nneh ai . 4 cfuifiU and LiahtJiiv I mtaatue 

Co., ri<)44! 2 Alt E K. 243 , affimied. I1945' K. U 250. [1443' 1 Alt K. R. 316. 

(a) [1444J 2 All E. It 24). affinned, , 1943, K. B 230. '1943. 1 All E K 316. 

(o) i.e. persons othn than Kmd Traffic .Act third parties 

(p) Dtgby V Gmtrat Acetdent hrt and LtJ* Aunranet Corporaium, Ltd.., [1943I 
A C 121 ; [1942; 2 .All E, R 319. 

lyl 27 Halstniry's Statute 334. 

(r) Itnd., 22, 40, i 13 , we chapter IV, mm. 

(j) But see Jama v BrUtik Genrrat fnsnrante Co , (19*7’ 2 K B 311, where the 
awntmi's car was registered in htn father's name ; and sec dictum of Rocmk, 1 ., as to 
" ownership " quoted at p 423, anU. note {*). Seesiao Cola v. Yonmg (F.), Ud. (1929I, 
33U L R 83 

(r) Znruk Gmufol Autdami tntneante Co. v. Back (1939). 64 IJ L. R. ity 
(m) Where the whole pobey is twsed oa the sMumption thst the asaurad penon has 
a partKnlar, specified interest to that vehicle, the policy comes to an end, as far as the 
assured m concerned, if be parts with thst interest (Itogtaon v. ScaUitk AmomobUt fft d 
Gomnal Imnrmne* Co., Ltd (1431), 146 L. T. afi), ai^ as far as everyone, iaclwftiK 
" Road Traffic Act third parUea. ' an concerned, if he tiansfcn ttiat lotenet to aaother ; 
see Ftitn v Central Auidemt Ftre and Life Atimmee CorporeltM, Lhf., (> 93 ^ * 
All F. R. 267 , 7 attertaU v. Drysdale, 11935] z K. B. 174, and see the efl^ of tae 
Afreements, chapter VI, ante, p. 559. 
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arise ( 0 ). An account has already , been given of the authorities {a), and the 
previous observations fall in this context to be expanded. 

2. Partnerthlp.— Although partnership interests are more frequently in- 
volved in the insurance of commercial motor vehicles (6). case* are by no 
means rare in which private motor vehicles are owned by partnerships and used 
for the purpe^ of the partnership business (c). At the outset the fpida- 
mental principles of partnership law, viz. that a firm is not a person in law 
and cannot own or acquire property or enter into contracts as a firm, must 
be borne in mind. The '* firm ’’ is no more and no less in law than the total 
personalities of the individual partners who are the owners of its property, 
and the parties liable or entitled, respectively, under its contracts {d). 
There can be little doubt but that contracts of insurance of the firm’s property 
should be entered into by all the partners, since each one of them has an 
insurable interest in the partnership property and also in tfie risks of liability 
to be incurred by any partner or servant or agent of the partnership whilst 
using the firm's property or engaged upon its business (e). Although an 
individual partner can validly effect insurance of the "firm’s" property 
or potential liabilities, in so doing he is, it is submitted, bound to disclose 
tlie interest of the firm of which he is a member in the subject-matter of the 
insurance. The co-existence of parallel interests of other persons whose 
identity and "moral hazard " may change the whole complexion of the 
risk is a circumstance which, it is submitted, is clearly material. Goddard, J., 
obiter, in Jenkins v. Deane (/), clearly regarded it as being so. That 
the obligation of full and accurate disclosure arises in such cases is, it is 
submitted, Ixjme out by the undoubted obligations which, on the basis of 
authorities, fall to l)e performed in relation to the disclosure of present 
partners’ past records of rejected insurances, accidents or convictions (g). 

3. Hire-purchase, — The second further matter which falls for detailed 
consideration is the existence of a hiring or hire-purchase agreement affect- 
ing the vehicle to be insured. The authorities have already been 
examined {A). The practice of “ hire purchase ’’ has become so widespread, 
particularly in relation to the more jwpular tj'pes of vehicles, that some 
insurers have formulated sjiecific questions upon the point, of which the 
following may be taken as typical : 

" If yon are acquiring the car under a hire-purchase agreement, state 
" full name and address of company financially interested.’’ 

It is apprehended that the cmbtxliment of such questions in the proposal 
form in no way renders more onerous the obligation of the assured. As has 
been submitti^, the fact that the assured’s interest is not proprietary but 
possessory in character (ij is a material circumstance which should be 
disclosed {k). Whatever doubts may have been reserved as to the materiality 
of these matters in the context in which they were first considered, they 
must, it is submitted, be dearly resolved at this juncture. Despite the 

(«’) See also ante, p. (“) ■‘tnit, p. 417. 

(A) Poil, pp. 446 rl itq . ; Jenkins v. Ueane (1033!, 103 L. J. K. B. ^50 ; 47 LI, L. R. 

(e) E.g. estate agents, surveyors, doctors, Ac. 

(d) 24 Halsbury" s Ijiws. jnd Edn. 306. 397. 454 - 455 - 

(r) All partners are jiuntly and severally liable tor the tortious acts of a partus 
conunitted in Uie firm's business (I*artnership Act, 1S90, ss. 10-11 ; 12 Halsbury's 
Statutes 534). 

(/) (1933). »03 L, J. K. B. *jo ; 47 U. L. R. 34 i. 

(a) See ^,pp 445-459. (*) Ai*i, p. 427. 

(0 Under the current types of hire-purchase aRreement the ownership re m ain s 
invailabty in the " " company who hire out the vehicle. 

(*) See ante, p. 437. 
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observations already quoted of Swift, J,. in ArUiv. Lancashire and General 
Insurance Co. (i), it is submitted that the existence of a hire-purchase agree- 
ment covering tiie vehicle involved isV material circumstance (m). 

While the mere disclosure of the identity of the other party to the hire- 
purchase agreement would not give that party any interest in the insurance 
or rights tliereunder as against the insurers (n) in practice, as tar as the 
owners of vehicles the subject of hire-purchase agreements are concerned, 
their interests, having been disclosed, are recognised and rendered to some 
extent legally effective (o) by indorsement upon the policy effected by the 
hirer-pur^aser (^). Anticipating somewhat upon the discussion of such 
indorsements in the succeeding diapter, it may be said that the effect of 
such indorsements is to give the owners of the vehicle rights against the 
insurers under the policy to which they are, by indorsement, made to some 
extent parties (g). 

In conclusion of the obser\’ations upon ownership it may be said, there- 
fore, that the precise interest of the proposer in the vehicle to be aivered is 
material, not only as detennining the validity of the policy from the aspect 
of "insurable interest " (r). but also in fixing the risk, in determining the 
bona fides of the insurer, and the extent to which other jiersons are interested 
in the subject-matter of the insurance, to be effected. 

\'T. — Physic.\l Infirmities 
5. Do you, or any other person who to your knowledge) 
mil drive, suffer from defective t isioti or hearing 
or from any physual infirmity * 

This question is sometimes put in a slightly different form which, 
although adding, as is later submitted, nothing to the words above, is 
reproduced for convenience. 

* “ Do you or does any other person who to your knowledge will drive suffer 

from loss or loss of use of limb or eye, defective tfiriow or hearing, or from any 
physical infirmity ? " 

The matters alluded to in this question have an obvious primarj' im- 
portance in that the existence of the specified disabilities, other than that 
last specified, may prcvc*nt the sufferer from obtaining a driving licence in 
the usual or, indc^, any manner (s). 

Beyond tlie bearing which disabilities and infirmities may have upon 
the right of the affected fx'rson to obtain or hold a licence, a circum-stance 
which is so vital to the insurers that many [xdkies contain a condition 


(/) liqzjl. 27 U L. R ante, p 427 

(>■) Cf Bonney V Ctrmkilt tnsnrane* Co 40LI 1 . It yi . .lUen v. Umivtnal 

/lulomobtU In-tfirance Co <1933!, 43 I-l L K 33 . Banlon v Home and Cohmiai Imur- 
ante Co injei). Timet, zysb ApnI. cited in VVclford on Accident Innurance. rnd Edn., at 
P 313 

(h) Becatue the astured ia not ioaanng their intereata but hu own. and becanae in 
any case the instners are not bound to obaWve and arc not aOeewd by the intereata of 
strangers to the contract ol insurance, excr^a wtiere expreaa pruvtsiun i« made. 

(o) fa. aa between the aaaurcd and insnrera. But not in such a tray at to give the 
" hirc-purchaae company " righta by the merre fact of aneb indoncmeot. 

M See chapter V'lll, pest. 

iq) See more fnlly chapter VIII, post. 

jr) Ptten y (lemerat Aietdeml hue and Life Atinranea Coepaeotum, Ltd., 2 

AU E. R. 267 , Gaodtmnu v Buei, '1939) 4 All £ R. 107 ; Guardian Aumrante CO., 
Ltd V Sntktrlaud. ^1939' 2 All E. K..'246 

p) Road Traffic Act, 1930. i» 4 and 5; ij Halsbn^'a Statutes brr. bis. In 
Ausftm V Znrirh (tenerai Acetdent and Liedntily tniuranra Co , {19^4} s All. K. R *43" 
it was held that the swariJig of " thick " glaaees did not by itaell conatltute defeettve 
viiioB. 
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sprciiicaliy excluding liability in the event of the insured vehicle being 
driven by a driver unqualified or disqualified to obtain a licence (/), they 
are important as affecting the risks undertaken by the insurers in reJation 
both to " personal accident liability ” and, more generally, to third party 
liability. As a matter of insurance practice additional premiums are 
charged where the assured, or some other person intended to drive the car, 
suffers from one of the specified disabilities. Whilst it is uncommon to 
find restrictive clauses bearing upon these matters in the usual private 
vehicle insurance policy («) (and as against third parties such restrictions 
are rendered ineffective by the terms of the M.I.B. Agreements (a), the failure 
fully and accurately to disclose physical disabilities would, even in the 
absence of the relevant question, entitle the insurers to avoid the policy (6). 
In practice, however, this point is fully covered in the proposal form, the 
scope of which in this connection calls for careful examination. 

At the outset it is important to endeavour to establish the meaning of 
the words " physical infirmity." Can it be said that their meaning must be 
limited to such infirmities as may impede or prevent the proposer or other 
persons within the question in driving the vehicle to be insured? To give 
such a meaning to the expression would add nothing to the duty resting 
on the proposer, independently of the question and answer, to make a full 
and accurate disclosure of any circumstances which may materially affect 
the risk attaching to his driving ttf the vehicle. The existence of known 
physical infirmities of the character indicated would clearly fall within this 
category'. The ejusdent generis rule of construction (c), which applies to 
written documents as much as to statutes (d), would require the meaning 
of physical infirmities to lie construed ejusdem generis with defective vision 
or hearing, i.e. as meaning the absence of some faculty normally present 
in human beings. On the other hand, such a construction would exclude 
other physical conditions, e.g. of disease, or susceptibility to fits, which might 
be in even,’ way material to the same degree as defective sight or hearing (c)! 
The conflict of these rival constructions has the clear effect of making the 
question now under consideration ambiguous. It is submitted, however, 
that the way out of the difficulty can lie found in considering the tests 
generally applicable to materiality. Whether or not any question appears 
in the propisal form, the obligations imposed on the proposer by his part 
in a contract of insurance require him to disclose every material circumstance 
of which he knows or ought to know ; thus where he suffers from some 
morbid condition which in the view of insurers is likely to affect the risk of 
his insurance it must be disclosed cither as a physical infirmity' ” or 
otherwise (/). 

The question must next be considered in rckiticm to the scope of the 
proposer's duty of disclosure under it. This involves two different problems, 
firstly, as to what (Usabilities and infirmities he must disclose, and secondly, 
as to the persons in connection with whom the duty exists. 

The proposer is asked to state from what infirmities he is suffering: 
the question is clearly directed to the present and dpes not therefore call for 


(0 Chapter VII [. port. 

(o) Ante, chapter Vt. p. 559 

VUt.p. 43 a 




(m) C(. " turc-dnve ' insurance policies. 
(6) .\s far as the assured is concerned. 


6 See port, chapter v ,11. p. 

topoliciraj aeechMter Vlll.posf.p 48^- t. 

{») A* in the notorioiui " Bucktnghani Palate ” accident of 7th October, 1933. bee 
Law Times newspaper, vol 178. pp. a3».*33- „ . ^ j 

(/) Cf. Shilling V Accidental neath Insurance Co vtSjS). l F. & K ii 6 ; • 

Zurich Generiu Acetdent and Liahitity tnsuranre Co., [itHSl 3 All E. R. 243 , atfirmea. 
f»5>45] K. B. *30; C1945} I AH E. R. JtO , 7^ LI L. R 185. 
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the disclosure of any past infirmities* sriiich have now been overcome. It 
IS, of course, another matter as to whether such past infirmities should be 
disclosed by the prudoit assured (f)/. The question, more particularly in 
ite expanded form quoted at the he^ of these remarks, is aimed at duci- 
datmg permanent conditions such as the loss of limbs. 

Assum^ that the proposer having been blind for many years suddenly 
recovers his sight, should he disclose these facts to the insurers by way of 
an answer to this question ? It is submitted that he need not. In the case 
of J(un^ V. British General 1 nsurance Co. (A), one of the defences relied upon 
by the iimrers was that the assured had suffered from certain disabilities — 
hernia, giddiness and heart trouble— which he had failed to disclose. It 
was found as a fact that at the time when he made his proposal he was not 
suffering from the alleged disability, and therefore that the defence on tliis 
ground failed. Despite the absence of authority upon this point it is sub- 
mitted that the decision on the above groimd in James' Case is good law, 
and that it follows therefrom that the proposer is not obliged to disclose 
to the insurers, either in answer to the question or otherwise, past defects 
and infirmities which have been overcome, as far as the proposer is aware, 
at the time of the proposal and entiy into insurance (•). There are several 
grounds upon which this submission may validly be based. Such circum- 
stances would not be existing at the time of the proposal, and it appears 
that the question upon pliysicai condition bears almost solely upon existing 
facts; further, the question indicates that it is a comprclicnsive inquiry 
into the proposer s ph}-sical condition, by replying fuUy and accurately 
to which the proposer fulfils the duty which is required of him {;). The 
insurers who. in the face of these considerations, attempt to set up non- 
diseJosore of past infirmities as a ground of repudiation are likely to be 
TOuntered by tlic suggestion that such points are really immaterial' or that 
if material, then by reason of the form in which tlie question was posed to 
foe proposer they <^not be heard to say that there is materiality in them. 
SuniW^ defences in similar cases have been rejected on the ground of 
wnbiguiiy (A), and it is suggested that such ground would be acceptable 
in the case in point . Uie essentials lor it being that the wording of the question 
15 equivocal, and that the proposer who understands it in one sense and 
makes true and complete answer to it in that sense cannot afteiwards be 
defeated of his right to indemnity by tlie suggestion that he should have 
iindentood and answered it in the oUier sense (/). Further, the general 
principle that the terms of a fwlicy (i»i) or of a proposal form (n) are to be 
ctmstrq^ cenOra ffrojerentem is applicable in all such cases to defeat the 
contoitic^ of in.surers seeking to repudiate whenever considerations of 
ambigoitics or inconsistencies arise. 

h must further be stated that the answer to fob questhm can never be 
in foe nature of a ^ct warranty, unlike statements referable to the user 
of foe insured vdiicle. Tlie question of physical defects and infirmities 
IS not one which b susceptible of a decisive answer, save by a {diysician alter 


daty o( existing apart from exprem questioos aO(t 

(*) UW] 3 K. B. ji 1 ; ay U. L. R. saS; see per Kocnx, J. 

(») Jamt. V UnHtk Cemarm! imirant* C» . s 1917* i K. It ji 1 ; ay Li. L. R. laS. 

Corcat V, dt itongemomi rj U. L. R io^. 

(*1 Cereta y. ^ ftongemtml ttupra) ; ArUt v. Lmtmkit* and Gmatal Imttwane* Co. 

v. CormtuC Ituunuu* Co. (1931). 40 U. L. R. 166. 
(/) As to smUguity, see pent. p. 448. 

(w) Tham.%om v Wotm* (i8»4). 9 Am. Ca», *yi. 

e—i? r**“***' » A. C 413; and see Ktmfmatm v. Britkh 

Smtty Immamt Co., Ud. (1939). 43 T. L R. 399. 
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a thorough examination of the individual concerned (0). No one can of 
certaintj' state that he does not suffer from physical defects or infirmities 
at any time. _Thc most that a conscientious proposer can do is to reply 
according to, his knowledge and belief. Since this is the case and is well 
known to be the case, all that is expected of the proposer, which is the 
utmost of bis ability, is to reply according to his knowledge, and for this 
purpose he will be deemed to know what as a reasonable man he should 
know of his defects and infirmities (0). Although no medical examination 
of the proposer is customarily conducted in the case of motor insurances, 
unlike life insurance, it seems that on principle the duty of disclosure imposed 
upon him from the implied terms of his contract cannot be beyond the bounds 
of his knowledge or the knowledge of a reasonable man {p). 

From the wording of the question it is apparent that the duty of dis- 
closure extends beyond the proposer himself to any person whom the pro- 
poser intends to drive the vehicle to be insured. Although the wording is 
" to your knowledge will,” this must be interpreted as referring generally 
to the intention of the proposer. No person can of certainty " know " 
what is actually going to happen at a future lime. Thus it is submitted 
that the proposer is bound only to make disclosure of the matters specified 
in relation to such persons as he intends to drive the vehicle, assuming it to 
be his property, or whom he anticipates will drive the vehicle if it is the 
projx^rty of some other person. The duty of the proposer being a partner 
desirous of effecting insurance relating to the partnership property or his 
own vehicle used for partncrsliip purposes is then clear on this score, how- 
ever doubtful it may be in relation to some of the other matters covered in 
the proposal form (q). 

It is submitted that the interpretation placed upon the words " physical 
infirmity ” (r) and upon the implication of the use of the present tense in 
the question applies mutatis mutamiis to the duty of the proposer in relation 
to such of his answer as can be referred to other persons who will drive the 
vehicle (s). The proposer makes proper answer by referring to such present 
infirmities and defects os he knows, or ought to know. 

VII.— Previous Convictions 
6 . Have you. or any person teko to your krwwledge will \ 
drive, been convicted of any offence during the past [ 

Jive years in connection with the driving of any motor ; 
vehicle ? ' 

Altogether apart from the insertion of such a question as this in the pro- 
posal form the proposer is bound to make full and accurate disclosure to the 
insurers of previous convictions reeistered against him in relation to the user 
of motor vehicles (f). This question, however, serves in some manner to 

(0) Joe/ V. Law L'tiion ami Crown Imurame Co.. [i9o3j 2 I' li- 43' '• appeal. 
[n)o8j 2 K. H. 8<>3. 

(p) Joel V, Lam Vnion and Crown Jnsuranre Co. {iapra) ; Mutual Lijt Imurance Co. 
of Sew York v. Omtario Mflal Products Co., Ltd., A. C. 344. 

(7) Poll. p. 448. (r) Ante. p. ^42. 

(.1) Cp. Hoad V, Commerciat Assurance Co. (1Q30). 30 LI. L. R. 107. 

(<) E.g. even »uch ufivncea as omission to carry proper li^Lts, or running ® 
noisy etchaust ; see post. p. 447 ; Oeneral Accident Insurance Co. v, SAn/Hraww (1938), 
U> U. L. R. 301 ; Clelaud v. Loudon Oemercd Insurance Co. (i935). 5' 1-1 ‘5° ; 

'Merchante and Manu/atimrers Insurance Co. v. Davies, [1938] • R- B- •9<> : t*937J * All 
K. R. 767 ; Taylor v. £ogte Star Insurance Co (1040). *’7 1-1- 1-- R- i3t* ; ^**7^;* Oeneral 
Accident and UmbilUy Insurance Co. v. tiiniig.stoii. ri<>4ol S. C. 4C» ■. Zunck Oeneral 
Auident and JUabiUty Insurance Co., Ltd. v. Mornsvn, [1942] 2 K. B. 33 . 1 

All E. R. 529; Mackey v. London General Insurance Co. (1935). 5' LI. L. R. 301 , 
IteveU V. London Generdl Insurance Co. (i934). 5® I-*- h. R- 1 14. 
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modify the duty of disclosuxe. as will lata* appear. Failure to make fuU and 
accurate answer to this question, or apart from it to disclose previous con- 
victions, has been one of the grounds most frequently urged with success by 
insurers as entitling them to repudiate liability to indemnify their assured 
The case of Jester-Barms v. Licenses and Generat Insurance Co., Ltd. (w), dealt 
with in another aspect (t>), may be usefully treated as an illustration of this 
type of case. The proposer had there fail^ to disclose certain previous con- 
victions of his chauffeur of which he. as was found, had full knowledge. 
The insurers on this, amcHigst other groimds, were held entitled to repudiate 
liability. 

These prefatory remarks being borne in mind, it is necessary to examine 
the question in the form in which it appears above in some detail. 

At the outset " convictions," unlike state of health, refers to matters 
capable of ascertainment by any fierson however lacking in specialised know- 
le^e or experience. There can be no doubt, therefore, that the proposer 
must disclose every connetion of the specified types registered against him. 

1. Convictions of others. 

The judgment of MacKinnon, J., in Jesier-Parnes v. Licenses andGeneral 
Insurance Co.. Ltd. (ir), suggests that the proposer is only under a duty to 
disclose such concnctions as he knew or ^ould have known. No case in 
which the allegation of non-disclosure of con\nctions unknown, in the wide 
sense (x). to the proposer has been relied u{x>n as a ground of repudiation 
appears to have arisen, but it is submitted that the duty to reply to the 
question or to disclose the matters to which it relates cannot be interpreted 
against the proposer in a sense wider than his general duty of disclosure. He 
can only answer, as far as other persons arc concerned, as a reasonable man 
to the best of his knowledge could answer, and it is submitted that his duty 
in replying does not extend beyond this (y). On the other hand, the 
assur^ may go beyond his duty by' his answer to this question in the 
prc^iosal form. Where the assured made an unqualified answer of " No " to 
the question, it was held that this answ'er was an as.scrtion (l) that the 
assui^ had the knowledge which he purjwrted to inqiart, and ( 2 ) that that 
knowledge was what he was imparting. The answer did not mean " No, to 
the best of my knowledge and behef " (a). 

The proposer's duty of disclosure relates not only to his own contictions 
but to those registered against persons who to his knowledge will drive the 
vehicle to be insured. TTie scope of the proposer's duty in this connection 
is best illustrated by reference to Bond v. Commerciat A ssurance Co. (6), where 
the instuers successfully repudiated liability on the ground that the proposer 
bad failed to disclose the previous motoring convictions of his son, who to 
the proposer's knowledge would drive the vehicle after the insurance had 
been effected. Jester-Barms v. Licenses and General Insurance Co., Ltd. [c), 
contains an illustration of the same type of non-disclosure in relation to the 


(u) (i9y4b 49 Ll. L. R. 231. (r) Anie, p. 219, and «ee pent, p 450. 

(w> («934). 49 U L. R. 231 

(m) /.«. unknown to him or hi* agent 

M But where a iwaaooable nuui wottht make inquirie*. a* when engaging a new 
ehanflenr. then such coovictioaa a* he would have d^overed will, it U aubmittod, be 
deemed to be within Id* knowledge. 

(a) 2uncM General Aceutent and Ltabtl$ty Imuranet Co v. Limagilon, (1940} S. C- 
406; Merekants and Manufaeinrtrt Insnranie Co., Ltd. v Hunt and Thorne, 4 

All E. R. 205. per Stable, (C. A.) ; alhrmed, {1941J * K. B. 295 i > All ^ R. 
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convictions oi the proposer’s chaufieur, and the same point arose in Sievers v, 
Mainwaring (d). 

There arise further for discussion two points of sp>ecial difficulty in rela- 
tion tO' the answer to be made to the present question ; these are, firstly, 
what convictions must be disclosed, and, secondly, what effect, if any, on the 
duty of disclosure has the insertion of the specified period relating to which 
answer is required to be made ; does it, in other words, absolve the pro- 
poser from the duty of disclosing anything other than what is specifically 
referred to in the question ? 


2. Nature of convictions required to be disclosed. 

While the formula in connection with the driving of any motor vehicle ” 
is most commonly found, there are a number of variations currently in use, 
such as " any motoring offence ’’ or “ any offence under the Road Traffic Act, 
1930 ” is essential to determine exactly what matters fall for dis- 

closure under each form of question employed. At the outset it is submitted 
that " motoring offence " is analogous with ‘‘ offence in connection with the 
driving of a motor car." The meaning of the latter phrase has arisen for 
decision by the Courts in relation to offences under the repealed Motor Car 
Act, l<)03- In this connection the Courts have consistently adopted the 
criterion that only offences connected with the handling and manipulation of 
motor v'chicles are “ offences in connection with the driving of a motor 
vehicle " so as to render the culprit liable to the indorsement of his driving 
licence under that .Act (/), It i.s submitted that this interpretation would be 
followed by the Courts in giving effect to the words now under consideration 
and thus, for e.xample, tines for obstruction need not be disclosed to the in- 
surers in answer to this quc.stion or independent!)’ thereof (g). In Revcll v. 
Loudon General Insurance Co. {h). where the question " Have ) ou or any of 
your drivers ever been convicted 0/ any offence in connection with the driving 
of any motor vehicle ? " was answered " So," and it was proved that the 
driver at the time of an accident had in fact been previously convicted 
(1) of driving without a suitable reflecting mirror and (2) of unlawfully 
using a car without third jiarty insurance, it was held that the question 
might reasonably refer to the conviction of a driver in the handlmg and 
driving of a car, and tliat the answer was not untrue. On the other hand, 
fines for obstruction should clearly be disclosed where the words used in the 
question relate to " offences under the Road Traffic .Act, 1930 ” (1). It is. 
however, ^prehended that it is open for the proposer, in relation to such 
types of offence, whether questions are directed to them or not, to make 
a general disclosure such as " convictions for obstruction, lights, etc." or 
" minor convictions " (A). Of course, such disclosure would not be held 
sufficient in any case where the qualification of " minor " would not by a 
reasonable man be held fairly applicable to the offence in question, having 
regard to the circumstances in which it was committed. 


(til (iViJ). Tnue.\ Jifd .March. .■Mlhough in that case the insurers withdrew their 
defence, in view of the remark.^ of HoRHUHiK. j , it uuy be taken as a useful guide. 

(») See cases cited ptnl. p. ajo. 

(/) W. V. Oill, k* parts .V/cA'iin fipon), too L T. 858 ; H. v. Yorkikire (IVest Ridtng) 
JJ., E* part* SkackUtoa, f 1910I 1 K, H 439- 

(g) See caaes on next iMite and cf. Carttom v. Park (19JJ). to f-'- b. K- 776, 818 ; 12 
LI 1 . R. 246. 


W (t 93 <> 30 U. L. R. 114. ^ . 

(») As obstmction is made an oflcuce by the Motor V chicles (Construction and Use) 
Regulation, 1947 (S.K. A O. 1947. No. 070). reg.81, winch was issued under the provisions 
of B. JO of the Road Traffic Act, 1930. „ . 

(A) Cf. Mundy't Trust*** v. Utackmor* (1928), 32 U. L. R. 150 ; Dent v. Blackmore 
(• 9 * 7 ). *9 U. L. R. 9. 
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In sane proposal fcams the questkm is framed in wider terms, such as 
*' Have you or srour driver evar been omvicted or had a motor licence 
endorsed ? ” In Mackmy v, LoHion*Gmeral Insurance Co. (1) the answer 
was " No." In fact, the proper three years before, when aged i8, had been 
fined los. because a nut had come loose on the bridees and he was driving 
without efficient brakes. It was held that the answer was quite immaterial, 
but as the proposer had contracted that the proposal form and declaration 
should be the basis of the contract of insurance, the insurers were entitled 
to repudiate liability to the assured under the policy. In Cleland v. London 
General Insurance Co. (m) the same question was answered " No." The 
proposal contained the usual declaration that the proposer had withheld no 
infixrmation whatever which might tend in any way to increase the risk of 
the insurance company or influence the acceptance of the proposal. It was 
held that although the particular question in the proposal was concerned 
only with motoring ofiences, there was a duty cast upon the assured to dis- 
close his convictions under the declaration and therefore the insurers were 
entitled to repudiate liability to assured under tlie policy, since the assured 
had been convicted of four ofiences which had nothmg to do with motoring, 
namely garage breaking, forgery', breach of recognisances and stealing. He 
had no motoring convictions. This decision strongly suggests that the 
character and honesty of the proposer is a material fact (n). In Taylor v. 
Eagle Star Insurance Co. (o) an answer " No ” to a question " Have you or 
any of your drivers ever bixn con\'icted in connection with the dri\'ing of any 
motor vehicle ? " was held not untrue as regards convictions for permitting 
the use of an uninsured car and for driving witlrout a road fund licence, but 
that as the proposer bad not revealed that he had bt-en imprisoned once and 
convicted several times for drunkenness and disorderly behaviour, the 
insurers could repudiate on the general grounds of non-disclosure of material 
facts (P). 


3. Ambigoons questions {q). 

Where, as is commonly the case, the proposer's attention is specifically 
directed to the disdosiue of convictions within the period of five years the 
question arises as to whether he is bound, outside the question and answer, 
to disclose any convictions not included in that period. The treatment of 
this difficulty necessitates the formulation of the question in another 
manner, viz. whether the question serves in any way to qualify the general 
duty of disclosure of material facts (including in certain cases convictions 
sustained more than five years before the proposal) resting upon the pro- 
poser, There is no doubt that insurers, if they so desire, waive disclosure 
by apt words or conduct in relation to any material drcumstances (r). The 
wonu of ScKUTTOK. L.J., in Newskolme Brothers v. Road Transport and 
General Insuranu Co. (s), previously quoted, are relevant in this respect, 
indkatii^ as they do that the contention may be made, and may be made 
effectively, that the insurers by their fonnulatioi of the questions have 
waived disclosure concerning matters which would otherwise come within 
the so^ie of any particular question {/). 


W (> 93 Sh 5» LI- L. R. aoi. (m) (iv35). U. L. R. 156 (C. A.). 

(«) C(. Locker mad Woetf, Ud. v. WnUrm Amireiiam Imnromce Co., [19)6] < K, B. 
40S (C A.). 

{«) (1940), 67 U. L. R. 136. ip) AnU, p. 390. 

(f) On llti» topic Me Zmiek General Acddenl and LiaMity tnsuramu Co.. Ltd. v. 
tdomMon, [194a} a K. B. 33 ; (1943) 1 All £. K. 539 Certm v. Dr Rongemonl (1996), 
13 LI. L. R. 1^. 

(r) Ante, p. 394. (f) [1939) 3 K. B. 336. dted anU. p. 3«f. 

(!) Cp. ScaunOK, L.J., in Greemlna v. federal Immame Co., (1937] 1 K. B, $$• 
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There cm, of course, be no question of ambiguity as affecting the mattes 
under consideration, for the formulation of the question in its reference to 
definite matters can in no manner be considered ambiguous {q). Yet the 
proposer confronted with this question, on the one hand, and convic- 
tions before the five years therein mentioned, on the other, is set a difficult 
task. He really has no choice, for if, on a general view, he considers 
the old convictions relevant to the risk, he ought to disclose them, what- 
ever the wording of the question («). But he may, and often no doubt 
does, think that the insurers are not concerned with such old convictions. 
There are cases in which there is obvious materiality ; assuming, for instance, 
that five years before the proposer was convicted of a driving offence (e.g. 
for manslaughter) and sent to prison or subjected to a suspension of licence 
for five years, it would be impossible to say that in such case the conviction 
was immaterial to the risk. But as a general rule the non-dLsclosure of old 
convictions would be honest, the proposer doubtless thinking that the 
insurers did not require information about them. Whilst a case is yet to 
arise of an insurer repudiating upon the grounds of such " innocent ” non- 
disclosure. it is nevertheless necessary, because of cases of tbe type indicated, 
to determine what in law is the effect of the non-disclosure of " obsolete ” 
convictions (v). On the one hand, it might be argued with some force that 
whenever they are material in the sense generally understood in the law of 
insurance (a) they should be disclosed ; on the other, it may be equally 
strongly urged that the insurers by setting limits to the disclosure of convic- 
tions which the proposer is required to make are deemed to waive anything 
beyond them. The latter view is preferred by the author with some hesita- 
tion, since in addition to the argument referred to the question in the 
proposal form must be construed cofUra proferentem {b). and the proposer, as 
a general rule, is led by the form of the question into assuming that by 
answ'cring it fully and accurately he has done all that is required of him (c). 

4. Reported caaefl. 

It remains to conclude the observations upon this matter with some 
brief reference to the cases other than those already dealt with in which 
the question of non-disclosure of convictions has been raised. One of the 
earliest and most interesting of these cases is Carlton v. Park {d), in which 
it was alleged, inter aiia, by the insurers that the proposer should have dis- 
closed the fact that lie had been convicted of obstruction for leaving his car 
standing in the road, it Ix-ing suggested that this was a circumstance which 
he should have disclosed as it indicated that he was a person likely to be 
careless with his cars. Sakkey, J. (as he then was) , accepted this suggestion 
and judgment went against the assuaxl on this and other grounds. It is 
submitted that this decision would not be followed to-day, the circumstances 
and conditions concerning motor cars having changed so greatly in the 
intervening time. Whilst convictions for obstruction ne^ not, it is 

(<i) l.t. any (acu which, according to the Court, a reasonable man would regard as 
relevant ought to be disclosed. Ante, pp. 390, 391 

(I’l convictions more than ftve years old. 

(a) Ante, p. 391. 

(fr) Jkom'.tm V. Weetm (18S4). 9 App. Cas. byt, Bpprovetl in Dawsons. Ltd. v. Bonnin, 
[1912) a A. C. 413 ; Kau/manu v. Bntuh Surely Insurantt Co.. Ltd. 11929). 45 T. L. R. 
399. and see po^t. chapter VI 11 . 

(«) Id Stt^ exceptional instance* as axe discussed above the a.ssdred would not 
easily tw heard to say that the insurers had " mi.sled him ■' or that he interpreted the 
language at the clauiK as constituting a " waiver." In Jestet-Banus v. Licenses and 
General Insneemce Co.. Ltd. (1934). 49 Id 1 - K. 231, MacKinnon, J., indicated a strong 
leaaiDg in favour of the latter view mentioned in the text. 

{dj {1922). to LI. L. R. 776 ; 12 U. 1 .. R. 246. 

Utx 


ac 
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submitted, be disclosed as within the general wording ** any offence in con- 
nection with the driving of any motor vehicle " (e) other offences such as 
driving without lights (/) or havmg ai tioisy exhaust, which are both, it is 
subnutted, offences connected with the handling or manipulation of the 
vehicle (g), must be disclosed as falling within the wording of the question. 
The latter point was taken in Sievers v. Mainwaring (A) by the insurers, but 
abandoned after the learned judge had made some observations upon the 
defence. 

Whereas the cases cited in the above remarks raise unusual matters 
lor consideration, the type of case in which the defence of repudiation based 
on non-disdosure or misstatement of conrictions ha.s little of subtlety in it. 
Such cases as Jester-Bames v. Licenses and CeneraJ Insurance Co., Lid., (i) ; 
Adams v. Lotion General Insurance Co. (A) ; and Mci'ormick v. Saiional 
Motor and AcadenI Insurance Cnton. Ltd. {/). although involring other 
points of interest to which reference has In-en and will bi‘ made, illustrate 
the effect of simple non-disclo.surc of convictions either in reply to questions 
in the proposal form or apart from it 

The farts in Jester-Bames v Licenses and General Insurance Co.. Ltd., are 
of some interest. .As far as they are relevant in the present context, 
it appeared that the assured made a projiosal in July 1932, which the 
insurers accepted. Subsequenth’. an accident having occumd. they 
repudiated liability under the policy upon the grounds that the a.ssured 
had failed to disclose ; 

(1) his own conviction in t(W4 for being drunk in charge of a car 
and for d.mgerous driving, and other convictions in 1931 and 1932 for 
driving an unliccnseti car ; 

(ii) liLs chauffeur s corn iction in 1925 for dangerous dnving <uid other 
more recent fines (or driving an unlicensed car (w) ; 

and that he had misrejircscntoci himself as licing or hav ing been insured 
with other insurers, which was untrue. Ihc profios.il form contained a 
warranty of truth and ilisdosurc. It vva.s held, inlercntially, that the 
insurers were entitle*] to repudiate both for breach of warranty and for 
non-disclosure. 

To sum up, the answer to the question as to firevious convictions for 
motoring offences aftects the liabihtv of the insurers to a.ssured or to any 
other person covered by the jiohcy in five ways - 

(i) Motonng orienci-s may refer only to offences in connection wntli 
the driving and handling of a motor vehicle {ReieU. v. London General 
Insurance Co. (*)). 

(ii) Where a warranty of truth i.s contained by wray of a declaration 
in the profKisal lonn. which is itself made the basis of the contract of 
msuranre, a conviction, however nuiior, for driv'tng a car in a defective 
condition should be disclosed {Mackay v. London General Insurance 
( 0. (0))- Semble. a convictitm for obstruction need not be dbdoiied. 


p) See omu, p. 44 f 

if) Broun v Crotttey, \ 1 K B 603 

ig) See ante, p 44ft; but *ee KntU v London Gonomt Inturmmee Co. (lV>4)> 5 * 
LI. 1. K 1 14 

f*r TtNw.1, a3rd March. (1) (1934). 49 LI, L R. Jji. 

(*) tmiia). 4i U. L R. j6. 

(h (»<» 34 ). 4‘> Ll L R. 36a ; 30 T L. K. 318 

(m) Tlua propoiAl form did not reqaire the tUteiiMat of coovRstuMU " daring the 
precadiag five year*.” 

(•) (19341. U. L, R. 114. (O) (1935). 51 u. L. R. sot 
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(iii) Where a declaration such as was contained in Mackay's Case 
and CUland v. London General Insurance Co. (p) appears in the proposal 
form, all convictions, whether connected with motoring or not, must be 
disclosed if thereby the character and honesty of the proposer is affected 
(Taylor v. Eagle Star Insurance Co. (q)). 

(iv) In any event it is suggested that the general duty of disclosure 
resting on a proposer for motor insurance requires disclosure of all such 
convictions as arc referred to in (iii) above, whether or not there is any 
question asked as to them, or a declaration in the proposal form 
(Locker and Woolf, Ltd. v. Western Australian Insurance Co. (r)). 

(v) The manner in which the question is answered for himself or for 
his drivers may be taken as going beyond the proposer’s knowledge and 
txdicf (s) 


vni.— O ther Cars or Other Policies 

7 . Do you own any other Car(s) ? 

Whether or not the proposer owns other vehicles is not, as a general 
rule, it is submitted, a material circumstance, which apart from any question 
such as the alxive si)eritically directed to the point would be required to be 
disclosed by the proposer. It i.s to l>e assumed that this inquiry is directed 
to ascertain whether the assured is likely to put the insurers " on risk " for 
two cars at once, as he may do under the ’’ driving other cars " clause if his 
other car is not insured (/). 

Another possible reason for the insertion of the question Is that the owner- 
ship of more cars than one is relevant to the reduction of the risks of insurance, 
as it may Ire assumed that where a private owner has more than one car at 
his disfKisal each individual vehicle is liable to be used less than would other- 
wise bt' the case. Furthermore, it appears to be the practice with most 
insurers to effect a reduction of premium where an insured person insures 
the risks arising from two vehicles with the same insurers. 

8 . Areyoft now or have you been insured in respect of any 1 

motor vehicle ? If so. please slate name of Company [ 
or Underwnter. ) 

This question must be considered separately from and on a basis different 
from the common inquiry' in motor insurance concerning rejections by other 
insurers which will be later considered (u), although certain observations are 
common to both jKiints. 

The bearing of the question now under discussion upon the risk sub- 
mitted to the insurers for their acceptance may be considered from several 
aspects. Some of these are more, others less, obvious. Amongst the more 
obvious of the reasons for the materiality of other insurances of the same 
risk past or subsl^ting is the fact that other insurers are or have been pre- 
pared to take the same risk. This may have practical importance where a 
transfer of insurance is affected, as is sometimes the case, in addition to the 
weight which it brings to bear on the acceptance and terms of acceptance 
of the proposer’s risk. The width of the wording of the question is important. 


ip) (1935). 51 I-> b K. 150. (9) (1940'. t>7 bl. b. R. 136. 

(fl (193b] 1 K. B. 40S 

(s) Merchanti and .Manujaclurm Insurance Co, Ltd. v. Hunt and Thome, [1940} 
4 AU £. R. J05 ; affirmed, (19411 1 K. IJ. 295 ; 11941] i All E. R. 123 ; Zurtch General 
Accident and LiaMtty Insurance Co. v. Liutngiton, J.tf)4oJ S. C. 406. 

(0 See post, chaiiteni VIll aad IX. as to whether the insurers are liable when 
two oars are in use at the same time. 

(n) Post, pp. 453 et stq. 
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showing as it does that the proposer must make complete and accurate 
answo- to the question with referenceJio any motor vehicle, not only that 
proposed for the presort insurance, wtft respect to which he has or 
IS insured. 

It is obvious that, save in exceptional cases, where the question is fully 
and accurately answered the insurer will be able to gauge the extent and 
length of the fwroposer's driving experience, for in almost every case where 
the proposer is not a new driver he will have or have had a subsisting 
insurance in relation to a motor vehicle (v). It is doubtful whether the 
names of all previous insurers must be disclosed (w), but it seems that as a 
rule they must if the question is specifically asked (r). Uljere it is not asked, 
it is not apparently necessary to disclose ail previous insurances. In Eteer 
v. Naiumal Emplwrrs' Mtihial Grncral Insurance Association, iJd. (y), the 
plaintiff claimed a declaration concerning a fire insurance policy which 
covered the premises, fixtures and contents of a garage, that the jxilicy was 
valid. The defendant insmance companies put forward the proposition 
that wheneiTr a proposal is made for a fire insurance policy the proposer is 
boimd to disclose, without being askr^. the fact of his ever havnng had a 
claim on any other insurance jiolicy of any sort, and also the fact, if it be so. 
of his having been refused insurance. Further, that such a general duty 
extended to claims made by a former partner, whose insurance re<-ord was 
not good, and who still kept some intere.st in the plaintiff’s business. Mac- 
Kinnon. J., held that the proposition was far too wide, and that there had 
in the circumstances been no concealment of material facts. 

The less obvious importance of the question is the diminution of the risk 
from the point of view of the insurers when another insurance of the same 
vehicle or effective in the same conditions is subsisting. This diminution 
may take effect by %'irtuc of the clause usually to be found in motor insurance 
policies excepting indemnity when the assured is entitled to indemnity by 
virtue of another pohey of insurance (i). Such clause will not U* effective, 
however, when other existing policies contain similarly worded clauses, for 
in that case the two clauses “ cancel out ” and the rights of insurers are the 
same as they would have been had no such clauses lieen inserted and the 
Common I.aw right of cuntrifhition bctw'ccn insurers been applicable (a). 

^Mielher or not co-exisling insurance of the same risk is a material 
circumstance may be left to insurance exjicrts to answer. In so far as it is 
relevant to the diminution of the risk, however, it is submitted that upon 
the general principles which have been discussed no disclosure is necessary (t). 
But to the extent that die past or present existence of other insurance (not 
falling witliin the categor>’ of rejections, etc.) is a material circuimtance 
affecting the insarers in their acceptance of the proposed risk disclosure 
must be made of it (c). 


(e) By the operatkw of Part II o( the Road TraAc Act. 1930. 

(a) Broad and .Ucmiagv v kail Larumihirt Ituutaact Co. (193I), 40 U- L. R. 

(») Deni V. Blaekmort (i9i7», z<i LL L. K. 9. 

(vr {J937 j * 

(t) See chapter vni,po«r. 

(«J GaU V, JUotor Umom Smnranct Co , 'nw8j 1 K D. 339 ; WoddeU r. Road Tram- 
Port and General Irum-amte Co , { 1 K II. 56). 

(8) See amU, p. 39a. Bat thia would not ap^y in face o( a " w m riaii ty of truth 
and diacloaara.” 

it} Th(u la Pasmam v. Motor Vmiom Atrmoaiet Soetoty, Ltd. (1913). 13 IX L. fL 200. 
the aaraied'* agent had wrongly stated that an exirtiag luautmnca waa Comprsbamive, 
whereas tn fact it eras tn respect of third party tialu owy. For tbit caae. aac fvrtbnr# 
p. 403. onto 
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IX. — Previous Accidents 

9. H<m many accidents or losses have arisen during the past three years 
in connection with this or any other motor vehicle owned or driven by 
you ? 

I Dundee to motor 1 Third 
berol i vebidet. j Pmrty. Othen. 

«Ad i 1 

No. Amt. No. Amt. No. Amt. 

* Paid 

> Outstanding 

( 

1 

Paid 

J Outstanding 

I 

) 

I Paid 
, Outstanding 

To the end of this question are sometimes added the words " whether 
insured or uninsured " ; these words do not, however, indicate that the 
common formula is defective or ambiguous in this respect, for in its reference 
to losses which " have arisen ” and in the absence of any mention of insurance 
or indication of by whom the losses to be disclosed have been borne it is 
clear that all losses and accidents, whether insured against or tminsured, 
should be referred to in the answer. 

The question is invariably followed by a Schedule, to be completed by 
the proposer or his agent, referring to totals of losses and accidents, of 
vehicles owned by the proposer,. md of claims with their amounts and dates. 

Tlie most important matter to be referred to at the outset is the effect 
of the insertion in the question of the perltxl of " three years ” (d) upon the 
duty of the projKiscr. It is clear, in the first ^ace, that if he makes full and 
accurate disclosure of his accidents and losses within three years of the 
proposal he gives a satbfactory and unimpeachable answer to the question. 
But the question arises, as in connection w ith the disclosure of convictions (e), 
does this fact relieve him of his obligation to disclose any accidents or losses 
sustained or incurred before the three years, which, their being material to 
the insurance, he would be under a duty at Common Law to disclose to the 
insurers ? Since this difficulty has already been closely considered, it is 
unneces-sary again to discuss the rival contentions. The view of the author 
in relation to the previous question is reiterated in this context {/). If the 
proposer has had accidents before the specified pcricxi and knows or ought 
as a reasonable man to know that they arc material to the risk to be under- 
taken by the insurers (e g. a bad accident more than three years ago. since 
when the proposer has not driven), then notwithstanding the limitation of 
the question he is bound by the duty of disclosure to furnish particulars of 
that instance (g). If, on the other hand, the insured does not or ought not 
to know that the incidents complained of are material, then the insurers 
cannot be beard to say that they are such as should have been disclosed 
having regard to the mental doubt which their formulation of the question 

t) Almoat alwayc found. (#} Ante. p. 445. (/) See ante, pp. 443 et s»q. 

•) fie knows, or ought »s a reasonable man to know, that they are material. 
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must have produced in the proposer’s mind and the implied waiver which 
in those circumstances they must have been taken to signify in relation to 
the old undisclosed matters (A). 

The Schedule to which reference has been made has the advantage of 
preventing for the future such disputes as arose in Mundy's Trustees v. 
Blackmon (i) bj' requiring the total amoimts of losses or claims to be 
accurately and fully stated. In that case, to which reference has previously 
been made, the designation of minor accident " was held to be inapplicable 
to a collision involving serious damage to a £1,200 car whicli cost some £150 
to repair. Similarly, the insertion of the Schctlule avoids such circumstances 
as arose in Dent v. Blackmore (/). where several accidents, one of them involv- 
ing serious personal injuries to a third party, were disclosed as “ damaged 
wings,” and the insurers were held entitled to repudiate. 

S^me discu.ssion is necessary as to what is comprised in the terms 
" accidents and lasses.” The meaning of accident has l)ecn adverted to in 
another connection (k). It is submitted that its meaning in this context is 
similar and that any mishap arising through or in connection wnth a vehicle 
or its use is comprised within its scope (/). " Loss " signifies any financial 
or pecuniary liability or burden which has become imposed through any 
event in connection with a \ehicie by whom.stH'ver it has been borne. The 
accidents and losses of which details must be fiuTiished arc not confimxl to 
vehicles owned by the proposer (»m), they e.xtend to vehicles owned by him 
and driven by another person, or vehicles which he has driven which were 
the property of others. It has l>cen subinitteil that in the latter case the 
losses and accidents which should be divU^scHl are limiter! to such as arise 
or were incurred at the time or in connection with the driving thereof by 
the proposer, and that neither the dutyof disclo">ure in general nor the sfxxrific 
wording of the question under review obliges the projxvscr to disclose accidents 
and losses to vehicles the projicrty of others unronneettH:! with his driving 
thereof or which hap|)ened at a time vshen he was not driving them (n). 

It is not so clear .is to whether the pro|K>ser is Ivound to diwiose accidents 
or losses of which he knows or ought to know innurr-rl in rehition to the 
insured vehicle now owned by him at a time Ix-fore hi.s ownership of it com- 
menced. From this a.^iiect tfw question may fairly l)C said to lie ambiguous, 
as it is imjxjssible to s;»y from its wording whether the insurers rc<iuire the 
proposer to furnish particulars of all lossc's and accidents to the car to be 
insured at any time within the specified ixrriod or whether the dLsclosurc to 
be made in answer to the question is relevant only to accidents and losses 
sustained at such time as the vefiicle was the projxjser's pro|)erty (0). In 
this respect it is submitted that where the projioscT knows that such accidents 
or losses would be regarded by insurers as material, or ought as a reasonable 
man to know that they would lie so regarded, he is obliged to dbclose them, 
but that where he does not know this he is not oldigeri to make such dis- 
closure, either within or indcfiendcntly of the sreqx' of the (|uestion. This 
submission may be aptlv liliLstratC'd by the ca.se of Dunn v. Ocean Acetdeni 
and Guarantee ( orfwration. Ltd. i^). previmi.dy quoted in another context. 

rt ante, p Ji 1,1 1, k IJO. amit. [> 

lt> io 1.1 L H (*/ f> JV3 

(/) See aUo chapter V HI. 

(m) In some proponJ fonn* the qaation i* k> lunited, but without. It is submitted 
Uaiiting the duty of discioture 

iw| It is submitted that these would be iffimsterisl 

(o) This might become of great tm(>ortaiice where the property in a car is troll*' 
lerred coOiisivdy by o ” bad rtsk " to a good one. But in other case*. 94. a newly 
acquired " second hand " car. would be of tittle or no tnomeut 
tfj t»9331. y> T L K ji ; 47 U L. K. 119. 
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where the proposer failed to disclose the previous owner her husband’s l<mg 
record of accidents, intending that he should be the driver of the vehicle after 
insurance. The insurers were held entitled to repudiate upon this and other 
failures to disclose material circumstances (q). 

In some forms of proposal for insurance the words “ owned and driven ” 
are expanded by reference to vehicles hired by the proposer under a hire- 
purchase or hiring agreement, licyond making specific provision by 
way of a question directing attention to the point, it is apprehended that 
such additional words do not increase the duty of the proposer at Common 
Law, whatever their effect as widening his duties under the specific questions 
of the proposal form. The projioser's attention having been drawn by the 
question under discu.ssion to the materiality of his accidents and losses 
during the three preceding years.it is submitted that he clearly becomes 
obliged apart from the question to disclose accidents and losses incurred in 
relation to vehicles hired by him under a hire-purchase agreement during 
the same period, although, strictly .speaking, such vehicles would not be 
" owned " by him (r). 

It remains in concluding the obser\*ations up<jn this section to refer to 
two further motor insurance cases in which the question of losses and 
accidents has betm discussed. In Carlton w Park (s) the insurers successfully 
repudiated the policy on the grounds, inter alia, that the proposer had failed 
to disclose Ixnh that a car he had owned had lieen stolen whilst left unattended 
in the street and that he had lieen fined for obstruction on another occasion 
for having left his car standing in the street. Both these facts were held 
material, as tending, as the jiroposcr should have known, to show that he 
was a person careless of his own projx'rty. Similar points arose in Farra v. 
Heilieriiigion {t). in which the projioscr had omitted to disclose that other 
motor cars he had owned had on various (Kca.sions Ixen temporarily ab- 
stracted or stolen from him and subsequently found abandoned. The 
insurers on these grounds were held entitled to repudiate. These two cases 
serve to illustrate the width of the disclosure required whether under the 
interpretation of " accidents or losses " or under the general duty of dis- 
closure resting upon the assured. 

X — Rkh s.m hy Other Insi-rers 

10. Has any Company or Underuritcr ever : 

(A) Declined ymir proposal for motor vehicle insurance ? ... or 

(B) Required you to carry the first portion of any loss ? ... or 

(C) Required an increased premium or imposed special con- 
ditions.^ ... or (D) Refused to renev> your policy? ... or 
(E) Cancelled your policy P . . . 

Whilst in marine insurance the fact that other insurers had refused or 
declined to accept a risk at any premium has never been regarded as a material 
fact («). the contrary is the case in allothcr types of insurance. Apart, then, 
from the formulation and submission of specific questions sucli as those 
reproduced above, the proposer in a contract of motor insurance is obliged 
to make full and accurate disclosure of unfavourable experiences at the hands 
of other insurers (m). The detailed formulation of the points dealt with in 


(q) M to this case, see ante, pp. 390, 435. 

(r) But see ante, p. 437. on this point. 

(.!) (i<>33), 10 l-l. L. K. 77O . 12 1 . 1 . I.. K. 240 Sec also ante. pp. 431, 449. 

(/) (1931). 47 T. L. R. 4O5 ; 40 U, L. R. 132. 

(u) .ScRUTTON, I..J. in Sewi>M>ne Brothers v. Road Transport and GeneriU Insurance 
Co., Ltd., [19291 2 K. B. 356, at p. 3O2. 
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the question now under review uppers to be doe to a desire on the part of ' 
insurers to avoid disputes with their jMlicy-holders and to make plain to 
every proposer what exactly is reqaixeS'of him. While to some extent the 
points detailed in the question would be covered by a complete and accurate 
reply to an earlier question in the proposal form (v), others, for example 
the first, would not be so touched upon. It is, tlierefore, necessary to deal 
seriatim with the specific points of the question. 

(A) The words "your proposal " refer, it is submitted, to any proposal 
made by the present proposer or his agent (tr) to any insurer with respect to. 
any motor v^icle insurance, whether or not ir» connection with tlie vehicle 
W’hich is the subject of the present proposjvl. This a.spcct of the question is 
discussed fully below (a). In replj* the pn>poser is bound to funiish 
particulars of every instance in which he has suffered rejection of any motor 
insurance proposal by any insurer (6). Further, as far as furnishing a true 
and complete answer to this question is concerned, the proposer is obliged, 
it is submitted, to give details of rejections from whatever reason ; thus 
where, as in Broad and Montagu v. South EaU i.ancashire Insurance Co. (c). 
insurers had rejected becaiis*' they were ceasing to cover the type of risk 
the subject of the profxjsal. this should be disclosed by the projxwer ; or 
where, as in Holt's Motors. Ltd. v. South East Lancashire Insurance Co. 
Lid. {d), the ejection had Ixrn communicated bv agents on the ground 
that " commercial risks ” were not coven'd by their arrangements with the 
insurer who had declined. The question is clearly unambiguous to the c.xtent 
that the reason of the rejection is immaterial in determining whether or not 
details should be fumish«“d resjx-cting it 

The expression " declined your projxisal ” does not refer only to cases 
in which insurers haw rejected a propt^sal in toto, but inclufles cases in which 
the acceptance of the projxisal has been made subject to conditions or 
qualifications. Declined must, therefore, be interpreted as meaning 
" refused to accept," and a refusal of acceptance is none the less a refusal 
because it indicates to the proposer other terms uiK>n which the insurers 
would bo willing to accept the nsk offered (c). The extent of the phrase 
" your proposal ” wa.s fullv discus-wd by Swift. J.. and by the Court of 
Appeal in Locker and H’oti//. I.td. v. Western Australian Insurance Co. if), and 
was held to cover the proposal of a partner in a firm when applying for both 
motor and fire insurance on behalf of the partnership. 

That such circumstances would, in practice, fall witliin point (C) of the 
question cannot, it is thought, lie a reason for denying its clear grammatical 


(t) AmU, pp. 451 «/ 

(or) E.g HoWs Moton. Ltd. v. South Lait Lanctuhirr Inturance Co . Ltd 
37 LI L K 1. 

(•) Post. p. 461 

(til HoW i Molon. Ltd v. South Latt Lanctahtrt Imuranc* Co., Ltd. Itupra) ; Broad 
atU kicmtagu v. Soulk Etui Lamcaihtn ImiMiaHte Co. (1931). 40 U. L. R 31S ; Sormam 
V. Gresham Immance Co. (1935). LI L R 192; Comhili In.iiiranet Corporation v. 
Atsemhetm (1937). 5S LI. L R 37: Ewer v. Sohouat Emptovrr*' Mutual Grmrtal 
Imuramet Aisotiaiton, Ltd . ''1937J t .All E. K 193 : Lochrr and id'oolj. iJd. v. W'ttlrm 
Amtraliam /muramr Ca,, [1936] 1 K. B 408. 

(«l 40 l-l- L. R.‘ 3 i 8 . (rf) (1930). 37 U I- R »■ 

Dent V. Btaeknum (1937). 39 L. K 9. Upon analysi* •ttcb circumsUiWM 
rraolvf into the ivicction of the prupo*er'« ofler and the maluiig of a ccnintcir-offar io 
him by the intorm 

l/i ('MS). LI. L. R. 335 ; o«app«al4i9i6} 1 K. B. 408. Soe alao Daoiet v. SaBoaai 
Fir* and Marine Imurmmee Co. of Ketr Zealamd. «i89ii A. C 485 ; Becker V, MankaU 
(1913), ti Ll. L. K. 114 : It U. L. R. 413; Gmktmen v. Lanemekire emd Gemeral 
Attwremee Co., 2 K. B. 593; aftniwd, tivi?] A, C. 139: Artkrude Preee, IM.u. 

Ea/fe. Star and Brttuh Cfommom Inturemte Co. (iM4h ht C R. 384. 
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meting to the word " decline," althbt^h this interpretation may in the 
majority of cases render the contents of point (C) superfluous and unnecessary. 

Failure to disclose rejection of pre\'ious proposals by other insurers is 
one of the grounds most frequently relied upon by insurers as entitling them 
to repudiate liability, whether such non-disclosure is committed in breach of 
a sprcific term of the proposal and policy or of the general duty of disclosure 
implied therefrom. The cases of Barnett v. Blackmore (g), Paxtnan v. Motor 
Union Insurance Society (A), h'ewshdme Brothers v. Road Iransport and 
General Insurance Co., Ltd. (i), and J ester-Barnes v. Licenses and General 
Insurance Co.. Ltd. (A), to all of which reference has been made, are further 
illustrative of such grounds of repudiation. The question whether there 
has been a breach of the general duty of disclosure of material facts de- 
pends upon the circumstances of each cas<- (/). 

(B) It is the practice of motor insurers, in acceptance of new drivers’ 
risks or the risks of drivers with unfortunate records, sometimes to require 
them to bear the first portion of any loss which they may sustain under the 
p(jlicy (m). This requirement is frequently made a term of the insurer’s 
acceptance, which thereby imposes an additional burden upon the proposer 
not contemplated by him in liis offer. Whenever and by whomsoever such 
terms have l)een submitted to an assured as a condition of acceptance of his 
proposal, such circumstances must Ixr disclosed in answer to the question 
asked (n). This type of ca.sc must lie distinguished from the common case of 
experienced drivers obtaining a rebate of premium in return for an offer to 
bear a specifi<*d portion of any loss, or to bear the whole of any loss up to a 
specified amount (e). In tlie latter case the initiative process from the 
proposer himself, whereas in the former the insurers impose the requirement 
that the proposer should lx>ar a ptution of the risk as a condition of their 
acceptance of his profjostil. It is submitted, with some hesitation, that a 
proposer is not obliged to tlisclosc, either in reply to point (B) of the present 
question or under his general duty, the fact that he has made proposals of 
insurance to other insurers on bis own voluntary undertaking to bear a first 
portion of a loss. Such a circumstance would not constitute an instance of 
an insurer requiring the propcjscr to Ix-ar a loss, since the offer to bear it 
proceeds voluntarily from the proposer himself. Nor, it is submitted, would 
sudi circiunstances in themselves be material, so that the proposer, apart 
from the specified question, would be obliged to disclose them to the 
insurers {p). 

(C) This section of the question under consideration is aimed at discover- 
ing tliose proposers whose claims and losses experience has been found so 
onerous by previous insurers as to remove them to a greater or lesser degree 
from the category of ordinary risks. In such cases insurers habitually 
decline to accept proposals unless the propt>ser agrees to pay an increased 
premium or, alternatively, to accept the imposition upon him of special 
conditions restricting in some or other manner his rights to indemnity 


Of) (19.16). U. L. K. 137. (*) (19.13). i.l LI. L. R. 206. 

(i) (19193 1 K. B. 350. (A) (1933). 4 ? LI. L. R. 231. 

(/) Per Mackiunos, J., in Piter v. Sahonol Employen' Mutvnl Oenerat Insurance 
Association. Ltd., [1957) 2 AU E. K. 193. 

(m) So-called “ compulsory excess." 

Jh) Mackay v. London CeneraJ Insurance Co. (103.')), 51 LI. L. R. 201. Even 
though the fact is quite immaterial, and especially so if the truth of the answer in 
the proposal form is warranted. 

(e) So-called " voluntary excess." 

(p) Damons, Ltd. v. Bomnin, [1911} 1 A. C. 413; Glichsman v. Lancaskire and 
General Assurance Co., [1917] A. C. 139. 
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against the insurers (9). This being the case, the imposition of such 
conditions by other insurers in the past upon acceptance of the pro* 
poser’s risks is a material circumstance; bearing, as it does, upon the moral 
hazard attached to the proposer from the insurers’ point of view. An 
instance in which tlie failure to disclose such past requirements of insurers 
was successfully relied upon by insurers as entitling them to repudiate was 
Mundy’s TrusUes v. BJacfimore (;■). It is submitted that both the require- 
ment of an increased premium and the impiisition of special conditions 
by past insurers are material circumstances to lie disclosed apart from any 
spe^c question in the proposal form. 

One point requires elucidation in relation to this part of the question. 
Docs it refer only to renewals of policies previously held "by the proposer, or 
does it extend to cover c;ises where a previously unin.surt^ proposer’s offer 
is declined by insurers or met by the offer of tenns subjecting the proposer 
to an unusu^y high premium or to onerous conditions ? 

Tlie expressions " increased premiums ” and ” imposed special condi- 
tions ” suggest a comparison, which lends colour to the view that renewal 
is necessarily involved. In practice, the fact that a proposer's offer was met 
by the insurer’s putting forward higher premiums or special conditions 
would, if the submission made prcviimsly as to the ine;ining of " declined ” 
is accurate, have to lie tiisclost'd under jxiint (.\) of the present question. 
It is, therefore, submitted that jviint (C) docs, in fact, cover only renewals 
of insurance anti that the proposer’s attention thercuiuler is directed specially 
to his renewals c.\pericnte. It is not tliereby to U* undcrstiw»d, however, 
tliat the fact of an insurer having refused to accept a projH>sal s.ive at an 
unusual premium or on onerous conditions is immaterial and does not require 
disclosure. On the contrary, such circumstance, even if not within the pur- 
view of points (.\) and (B) of the prevuit question, i.s clearly material in the 
effect whicli it would have upon the prudent insurer’s judgment ;is to his 
acceptance of the risk proposed and the terms thereof. 

(D) The tvpes of circumstance which arc included within the expression 
" refusal to renew " can best lx- considert*d in connection with the decision in 
I/o/ts Motors. Ltd. v. South East Lancashire Insurance ( o Ltd. Is), the 
material fact m which, as far as is at presint rT'lrv,mt. wa*< the failure of the 
projxisers to disclose the fact that certain insurers with whom they were then 
insured had v-nt a letter indicating their inability to invite renewal of the 
n.sk, idthough no such renewal had lieen askr-d f<»r or even suggi-sted. It was 
held tliat the insurers were entitled to repudiate uixm the ground, inter alia, 
that the indication of unwillingness to renew wa-s a declining of the nsk. or in 
an}' case a matter which should have Ix-en di.sdosed h}- the }>ropt*sers. The 
proposal form in that case docs not apiwar to have contained a question 
in the form now under consideration ; where, therefore, .such a question as 
this is included, the reasoning of Holts' Case apjxiars, <1 forticm, applicable. 

1 he effect of renewahs is dealt with elsewhere in the present ^apter (t ) ; 
it is therefore unncccs.sary to say more than that inasmuch as a renewal is 
in law tantamount to a new contract of in.surance upon general prindples 
full disclosure should lie made of a profjoscr's renewals experience.- It is 


lif\ Or insurer* mav and otleo do rtetlme to accept them at all . Hah'* Motor*, LM, 
V Soulh Evi iMHca’ktrr Intttromfr CV . I.id 37 Id L k t 

If) 3; 1.1 I. H i\'> 

(if 37 Id I. K t Hut aluo /r«vr V Xaliooal f'.mphrrrf Mutual 

Imuraiue . 4 i.a,taiiitii. LiJ . ntyj i All E K 103. where, although there wa* evidence 
of a previous relusa) ol an utuk-mriter to continue with a fvdicy ot hre inunmnce. such 
retusat was held to he ttnmatmal a* far as the general duty of dmtoMire was concerned. 
(/) Pmi. p 4M 
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clear, therefore, that where renewal is declined («) such circumstances should 
be disclosed. Similarly where renewal is only effected at a higher premium 
or upon more onerous conditions (i»). 

(E) The meaning of “ cancellation " has been fully discussed in relation 
to the Road Traffic Act, 1934 («)). In the present Context it is apprehended 
that It comprises any act of cancellation by the unilateral act of the insurers 
such as may take place cither by virtue of a cancellation clause in the policy 
itself (x) or under the right of the insurers to cancel the policy on the grounds 
of non-disclosure or misrepresentation (y). Such cancellation as occasion- 
ally takes place by mutual agreement between the insurers and assured to 
discharge their respective rights and obligations under the policy is, it is 
submitted, excluded from the purview of the present question as not being 
susceptible of description as “ cancellation by insurers." There remains, 
however, the important question as to how far an improper or invalid 
cancellation by insurers should be disclosed or particularised by the pro- 
fxiser under this question. Without a doubt the prudent proposer would 
inform the pros{iectivc insurers of such circumstances, adding his explana- 
tion of them, and it is submittcxl that he would be bound to do so, as it is the 
fact of cancellation by other in.surers, and not its cause or validity, of which 
the insurers desire to be informed (r) 

XI. — Fi;rthi-.r ManLKs which shoci-d be Disci.osei> 

To the observations upon the separate ^cctions of the above question 
certain other jxjint.s must lx* adcletl. The language of the question 
deliberately stresses the aijscnce of any time limit upon the answers which 
the insured is requiretl to make. The word " ever ’’ indicates beyond all 
doubt that the projtosc'r must dl-arlosi' and furnish the requisite particulars 
bearing upon the whole of his insurance exjx;rience. I he difficulties which 
may in such case arise in relation to companies whose existence may extend 
many years beyond (he span of human life have been alluded to by Ro\vl.\tt. 
J., in his judgment in the case of Broad and Montaguf v. Soiiih East Lancashire 
Imurancf ( o. {a). TJie :nit)ior not sir any way in which the duty 
accurately to answer resting u|K)n a comjianv can be qualified when such a 
question is asked .Materiality is irrelevant in such case, the jiarties agreeing 
that certain question.s shall lx* fully and accurately answered independently 
of their materiality to the insurers. It thus becomes iiiciirnlxjnt upon 
companies as projxisers fully to disclose every rejection of their risks of 
motor vehicle in.surance winch they have ever sustained, unless that duty 
is somciiow restricted by contemporaneous agreement in writing between 
them and the insurers. 

1 . Is disclosure of other insurance necessary? — .-Vlthougii the point has 
not been raised in any English rcqxirted motor insurance case, the question 
as to W'lietlier the xssured is under a duty to make disclosure of facts relating 

(m) See Broad amd AlanUtiu v. South La'^t l.anca^hite In'UtaHte Co. 4 ° 

U. L. R 32S. 

|i/) Cf. Mundy t TrutUes v Blarkmote. (n)j.s). IJ. L. R 150 

(it) S 10 (.'7 Hal.-ihury s Statutes .334) . cliapler V, ONle, pp 301 ct ietj. 

U) Rost, chapter VJ if. 

(.v) See chapter V, ant«, pp. 103 ft seq. But not. it is submitted, where the assured 
diaputes the insurers' contention and cancellation is only effected as the result of a 
comproiuisc. See further, chapter IX. Rost 

(r) Norman v.<jTe<.haw Bit* Icfidrat /nvuruncf S'oiirty, (i03<>) K. B. J53 ; (1936] 
1 All E, R. 151. I.BWis, J., hold that although it was not necessary for the decision, 
failure to disclose a refusal to renew for non-repayment of premium was material to 
the risk. ^ aUo Rt Wikon and ScoUah Imuranct Corporation, [igtoj 2 Ch. 28. 

(«) (1931). 40 U. L. R. 328. 
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to different types of insurance mto wfaidt he has entered or attempted to 
enter is one of wide importance. In Golding v. Royal London Auxiliary 
Insurance Co. (b) it was held that the Wured was not bound to disclose a 
subsisting insurance upon a private house some distance away, when making 
a proposal to insure a shop against ffre risks. Although at first sight this 
case appears to indicate tl^t disclosure of otlier types of risk need hot be 
made, it is submitted that a dear distinction can be drawn between that 
case and the usual motor insurance contract. The subject-matter of motor 
insurance is. as a role, comjdex, and most insurances are effected against 
comprehensive risks. It is submitted that where such risks are made the 
subject of motor insurance, previous rejections of any part of such risks 
(e.g. of the assured’s h'fe against acddcnt) are material and should be dis- 
dosed. Again it may be asked, sliould an assured disclose that he has 
bad a policy relating to risks not proposed to be covered in a motor insurance 
policy avoided on the ground of non-disclosure or fraud, or fraudulent claims 
against previous insurers w'hcre such is the case ? It might be said to be 
dearly material that the proposer is the t j-pe of man who has Ijeen guilty of 
fraudulent statement or claim, an assured with whom no reputable insurer 
would desire to be concerned (c). 

2. Financial poaltion. — The financial }x>sition of the a.ssurrd might well 
be n^arded as material in view of the provisions of the M . I . B. .Agreements (d). 
There is an obrious difficulty in meeting all these problems. Common 
sense seems to dictate that the line between materiality and immateriality 
must be drauTi somewhere. .Are a man's jx>litical views or his Ul-lemi>er 
material facts in motor insurance ? Any one of these may appreciably 
increase the risks which may arise from the driving of an assured person, 
yet it is not anticipated that insurers would regard them as “ material " 
in the defined sense. 

3. Insurable Interest.— Although in certain cases insurable interest is nc 

longer necessary in motor insurance (e) it is submitted that the lack of it 
must always be disdosed. since, it is submitted. would be regarded as 
material by insurers (/}. ' 

The answers furnisheil to the various points of the present question 
must be accurate in fact. Ilie knowledge of the prufioser himself is thus 
tnunatcrial in considering the adequacy of the answers furnished (g), but 

(fr) (1014*. 3*5 T L. J{ 350 

ie) Nevcrtbtless m /.nor v .Soiieiui/ /mptwer*' Multuii Gtntta! Imiunmfi Aito- 
cuUton. Ltd., - All h K tv3. it xas UfihIkI tlat 411 awnurnt oecsl nut a* a general 

diactow ail hi» fitrevtous insurance bist.u'i . wluir »uc.h (allure to diw low wum not in 
the circamorances material to ti*c ruk Hut cl t.ockrt 'x ( a,up. n»3i>; 1 K. H. 40S 
(C .V ), where tlw (ailuie to (iiKluw a ]»reM<>u« rrliiMtl of initurante tu a |iartner wa* 
brid t» be niatenal Tlx ludKmrnts orf the («uil ol .\p]«e*l and e»ijecially that of 
t»iJtvsi.n. t. J . at p 41:. indicate that the cliaractet and ivt.ord for honesty of a 
ptopfmrr art matenal facts See also CUioKd't Caae <i«>3Sl, 51 U 1.. R 130. 

id) Dy the terms of tlie IXuucstK Agreement iantt, thapter Vt. p 377). inaMrera 
art obliged to pay lar|t nunu m certain ctrcamatancci which they are not ohliftcd by 
contract to pas . atal which tlirv mart rerover Irnm the aaaured In theoe cuxunutances 
inanrers mifftit well rttarge lower (neminm# e*« perwio* id wealth, or tujcher to men at 
straw, althmtgh smb a praeiwe ha» not vet come into beinx But d Sor mmu v 
Grt'kam. au.. iniuram* Sofiriy, (i*i3<>: 1 K, B. 133 . liyyh; I All E R. IJI, where the 
non-diwcfoaurr of eanorlUlwai'of tx 4 iu«« by other iiwurer* on the gru«nd of noa-pay* 
meoi id (xtniiuaia waa held bv loswis. J , to be material to the nak 

ifi Siw anit, pp SS and ait tt iry 

l/i Sec anu. pp 339 at >07 and t/. the effort of terintnatHitt (d iasuihtde Utcrwt, pott, 
chapter Vtli 

. ?fr) K* Bnmd and Xfamtagu v. SoutM Emi Lanemtktf* Immane* Co, (ifjib 4® 
U. L. R. 3t8. 



Disclosure of Further Matters 461 

th«ir accuracy and fulness is determined as at the time when the proposal 
is made (A). 

4. Meaning of ** your." — The discussion of the present question may be 
aptly concluded by a consideration of the meaning of the term " your ” as 
applied here and in other parts of the proposal form which was fully discussed 
in the case of Locker and Woolf v. Western Australian Insurance Co. (t). The 
main difficulty is that which arises in considering the position of partner- 
ships to which reference has been made at various points in this section of 
the chapter (A). Where the proposal form itself contains specific instructions 
as to the scope of the disclosure to be made in a firm's proposal, as is often 
the case in commercial vehicle insurance, the difficulty is, of course, minimised 
to the extent that the proposers become obliged under the terms of the con- 
tract to make full and accurate disclosure concerning the precedents of their 
individual partners. In the majority of cases when a firm effects insurance, 
however, no guidance is available in the proposal form, and the duty of the 

E roposers is measured by the general law. Unfortunately, the authorities are 
y no means clear. In Jiavies v. National Fire and Marine Insurance Co. of 
New Zealand (/) the Privy Council held that the negative answers furnished to 
the two qiiestion.s — “ Has risk been declined by any other office? ” " Has 
proponent ever lieen a claimant on any other office ? " on a partnership’s pro- 
jxtsal were not untrue by rea.son of the fact that one of the partners prior to 
the formation of the partnership had l>een both a claimant upon and declined 
by other insurers, upon the ground that the claims made by the individual 
partner when not a member of the firm were not covered by the question. 

The qtiestion arose in two other cases concerning burglary insurance, 
Becker v. Marshall (mi) and GUcksmau v. Lancashire and General Assurance 
Co. (n). In the former case the proposal of a firm failed to disclose that some 
years before the firm was formed one of the partners had several times 
sustained losses l>y burglary. The msurers relied upon this omission, inter 
alia, as entitling them to repudiate, and their nght to do so was upheld in 
the Ctjurt of Appi'al on the gnmnd that the circumstances were clearly 
material. In Glicksman v. Lancashire and General Assurance Co. (o) the pro- 
posers, who were a firm, omitted to give particulars of material facts concern- 
ing the e.x{x?rience of one of the partners before the formation of the firm. 
The questions in the projxisal fonn were all addressc'd to " you " and " your,” 
and some of these had bwn taken by the proposers as referring to the partners 
separately, whilst otliers had been answered in a sense relating to the partner- 
ship alone, amongst the latter being questions as to previous losses and as 
to the rejection of proposals by other insurers. The Court of Appeal held 
that the insurers were entitled to repudiate on the ground of non-disclosure 
of material facts, the majority of the Court taking the view that having 
regard to the circumstance that the partners had answered some of the 
questions with reference to their individual records and experience, the 
non-disclosure of the circumstances in question was wilful. On appeal 
to the House of Lords the insurers’ right to repudiate was maintained, 
but upon different grounds, it being held that the negative answers to the 
relevant questions concerning rejections of insurance, etc., were not com- 
plete and accurate, having regard to the facts, and that for these reasons the 
insurers were entitled to repudiate on the strength of the warranty of 


(*) Wkitwell V. Autocar Fire Irtsurance Co. (1927). 27 LI. L. R. 418. 

{») (* 935 )> 5 » L- It- 3*5 : affirmed. [193^] 1 K, B 408 (C. A.). 

(A) AnU, pp. 426. 441. {1} [189O A. C. 485. 

(m) (1922), II U. L. R. 114 ; 13 U. L. R. 413. 

(*•) [1935] a K. B. 593 ; affirmed, [19*7! A- i39- 
(o) [1935] a K. B. 393 ; affinned, [1937I A. C. 139. 
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“ truth and disclosure *' contained in the policy, although the Court found 
that the facts not disclosed were inunyterial to the risk to be insured. 

It would appear that the specific dfir^tions covering the case of partner- 
ships which are commonly found in commercial vehicle insurance policies 
are designed to meet the strictures passed on insurers who word the questions 
in their proposal forms ambiguously, as in the Glicksman Case (*). Where 
such dirwtions are present, partnership gives nse to no difficulties in the 
complete and accurate disclosure whicli the proposer must make. But in 
the absence of such directions it is apprehended that where a partnership 
is a proposer the word *' you " must interpreted as meaning the partner- 
ship and its individual members, and that all the questions of the proposal 
form must be accordingly answered. If the partners, misinterpreting the 
questions, fail to disclose circtunstances concerning themselves as individuals, 
they risk repudiation both on the ground that completely accurate answers 
have not been furnished and, where the non-disclosure circumstance is 
materia] to the risk, upon the general ground of " non-disclo-sure." 

This wide interpretation of the expression ” your ’’ has been carried to 
somewhat questionable lengths in the case of the proposals of com{>anies. 
Although it is well settled law that a company is a legal person entirely 
distinct and se|iaratc from its members. howe\cr predominant in fact their 
interests may be {q). and that a company cannot do any act of legal conse- 
quence either itself or by its agents before incorp«>ration (r), yet in the case 
of Arihrudr Press. / Id v Eagle Star and Bnitsh Dorntnions Insurance ('o.(s) 
it was held that the insurers were entith'd to repudiate liability where 
the proposer, the company, had tailed to discloM; that the proposal of its 
chief shareholder for ihc insurance of the company U'fore incor^ioration 
had been rejected by other insurers. It is submitted that iliis decision 
cannot be taken as authoritative in all cases. The principle ui>on which 
it is based would appear to be susceptible of extremely wide application, 
and whilst necessary and equitable in the facts of cases similar to that cited, 
would work considerable injusltce if applied to farts liaving nothing in 
common mth them In huer's Case it) the general duty of divrlosure of 
previous insurances was fully discussed and the proj»sition that all previous 
claims, refusals and declinations must l>e disrlosecl was considered far too 
wide, the only test of a conctalment being that of matenaiity, and that test 
of materiality being one of fact in eaili partiailar ca.se Thus in Ewa's 
Case (/) the disclosure of the default of a {>revioas jiartner m the firm, who 
stiff rctamed an interest in the busine<vs, was not considerc^d necessary ; but 
in Locker's Case («} U was held that in a projKJsal for fire insurance, the 
failure to disclose a previou.s refusal of motor insurance on the ground of 
non-disclosure of matenal facts m his proposal form by one of two partners 
(who made both the motor and the fire proposals) was a matenal fact which 
should be disclosed, not only in answer to the question ” Ha.s this or any 
other insurance of yours been declined by any other company ? " but also 
under the general duty to disclose (m). 

II. Are you entUled to a " So CUtim Bonus " from your previous insurers 
in respect of any of the cars described in this proposal? If so, 
please attach renewal notice. 


ip) :n«?} A C t|o, atpp. 143, 144 

{4) Saivmtm v Smrmcm ^ Co , 'iSo?' A f . ai. 

{rj Kthur v HmxUr (iSfift). L ik » C. V. 174. (i) (1934). 18 LI. L. R. 381. 

(fi i»W, * All L. H I9J 

In) (i9}5I,5iU.L R 315. affirmed, [1030} 1 K B 408(0 A). Hm! J udamcntii of 
Swirt, J . and id the Conn of Apjfienl have importast ofMervmtioiu on Ui€ extent of the 
dMckwttre reijoired bjr the word* '' yom " or " yowr " In qweattCMU In the propcaai tana. 
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The piopose of this question is twofold. Firstly, the practice of most 
motor vehicle insurers is to allow " no claim bonus ” when an insurance is 
transferred from one to another insurance office. Secondly the fact that 
an assured is or is not entitled to " no claim bonus,” a rebate on his premium 
to reward him for the lightness of the burden of his risks, bears upon the 
risk which will be incurred by new insurers in insuring him. Where a 
negative answer is returned to this rmestion and no record of accidents and 
losses is furnished, it is submitted that the insurers are put on inquiry (a) 
as to the proposer’s past record, although such fact would not prevent the 
non-disclosure of such losses and accidents as are material from entitling 
the insurers to repudiate the policy. Where an affirmative answer is 
supplied to the question then the insurers secure themselves as to its accuracy 
and as to the other facts relating to the matter by requiring the renewal 
notice covering the “ no claims ” bonus to be produced to them. In the 
absence of such production the no claims rebate will not as a rule be 
allowed (b). Where a negative answer is returned to the question, that 
alone will merely have the consequence that the proposer will be accepted 
at the normal rate of premium without rebate (c). 

XII. — Other Qeestio.vs 

A word must be added concerning some other questions which are 
commonly to be found in proposal forms : 

” Hou/ many other insurances have you in existence with this office? ” 

This question requires comment from two aspects. Firstly, the practice 
of most insurers is to allow rebates on premiums where the proposer’s risks 
of a similar character are borne by the insurers under another subsisting 
policy. This is more a matter of practice which need not be developed in 
this work. Secondly, where a projwser is already insured, the question 
arises as to how far, if at all, his duty to make full and accurate di^losure 
to the insurers is qualified. It is submitted in this connection that his duty 
to reply fully and accurately to the questions in the proposal form is not 
qualified by the mere fact that he is already insured with the same insurers 
and may, therefore, have answered the same questions in another proposal 
form (d). The obligation which the proposal form invariably imposes upon 
the prospective assured to make complete and accurate answers is not 
qualiticd by the fact that he has furnished the same information on a previous 
occasion with reference to anothei risk, nor is it affected by the knowledge 
of the insurers. On the other hand, the general duty of disclosure, outside 
the terms of the proposal form, is necessarily qualified by the fact that full 
and correct information has already been supplied to the insurers (e). It 
is settled law that, apart from the special terms of any contract of insurance 
the proposer is not obliged to disclose facts of which the insurers know or 
ought reasonably in the course of their business to know. Where disclosure 
has been made by the proposer on some previous occasion to the insurers 
or their authorised agent the facts so disclosed w ill be in the knowledge of 
the insurers so as to relieve the assured from making a double disclosure 


(a) Std puure ; it may be that the proposer was previously insured with a company 
which bad no auch " rebate " scheme in force. 

(b) In piwctke. however, this is not strictly adhered to. 

jf) But when an untrue negative answer is given and the proposial form contains 
a wgwran^ of truth and disclosure, sentble, the insurers would be entitled to avoid the 
policy. Cf. Dawsons. Ltd. v. Bonnin, [192*] 2 A. C. 413. 

(a) Jesisr-Banus v. Licenses and (ienerai Insurance Co. (1934). 49 I-t. L. R. 231. 

(s) Cf. HoWs Motors. Ltd. v. South East Lancashire Insurance Co. (1930), 37 LI. L. R. i. 
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of the same matters, provided that in every case the circumstances are such 
that the insurers when the second propo^ is made either know in fact, 
<H- ought to know (e.g. where too great an interval has not elapsed between 
the two dates) of the first disclosure (/). But where, as is the general rule, 
every proposal by its terms must be complete and accurate, the proposer 
is not relieved of his liability to make a double disclosure to the insurers. 

The question refers to all forms of insurance, and not only to motor 
insurance (g). • 

" 1 / ON individual owner, how long have you been driving ? " 

This inquiry is frequently found either in this form or else qualified by 
the adverb " regularly." The reason for the importation of this qualifica- 
tion may be straightway explained. In the case of Corcos v. De Rouge- 
moni (A), the proposer in answer to an unqualified question on this peunt 
replied “ several years.” The answer was true to the extent that the 
proposer had had sev'eral years’ drivdng experience, none of it recent, spread 
over a considerable period. The insurers, after a loss, endeavoured to 
repudiate on the ground that the proposer had not made a complete and 
accurate answer to the question. McCardie, J.. howev’cr, held that the 
question in its then form was ambiguous, and that the proposer's answer, 
having regard to the ambiguity, was an accurate one. The decision in this 
case may therefore be considered as responsible for the more careful formula- 
tion of the above question in many propo.sal forms. Where the question 
remains in its tmqudified form it is still open to ambiguity, and the proposer 
in such cases as torcos v. De Rougemont can safely make a similar reply. 

In Zurich General Accideni and LiaMtty Insurance ( 0., Ltd. v. Mor- 
rison (»} the insurance company was cndeav'ouring to obtain a declaration 
under section 10 (3) of the Koad Traffic .^ct. 1934 (A), against an injtu^ 
third party and the assured on the grounds of misr«>|>rrscntation and non- 
disclosure by the latter in the proposal form. The questions were a.sked and 
answered as follows in that document : (1) " Havt* vou driven regularly 
and continuously in the United Kingdom during the past iz months 
" Ves." (2) " How long have you ^von motor cars ? " — 3 years." In 
fact. Morrison had driven cars for two years and tlmt' months only, and for 
the last six months of the prisons year, havung txrn disqualified from holding 
a licence, he bad only dnven'a car within the bounds of a large works area, 
wdikh was private ground. The insurance conqiany failed to obtain their 
declaration against the third party, and they wen; refused one, in the 
discretion of the Court. agam.st the assured. GonnAHU and Mackinnon, 
L.JJ., stigmatised the first question as extremely vague and embarrassing. 
The insurers wished to make sure that the assur<^ was keeping his hand in. 
and that was all. As to the second question, the answer was not untrue. If 
the insurers wished to know how long a man had driven on the road or for 
bow long he bad held a licence, they should ask the question m plain terms. 
There were many racing drivers and testers of motor cars who drove cars on 
tracks very frequently, but who did not take out a Ik^nce to drive a car on 
the road. This case was. of course, Ijcforc the dap of the M . LB. Agreements, 
and it may be that had the insurers been proceeding against the assured for 


(/) More nsoAlly, wlieii the propowr imerta in bit form n rvfnrMice to aome previoos 
propocaJ made by him. See cane* cited to ootc* (dj and (r), in/ira. 

i.Utawi V. ijmdtm Utnetai humratu* Co. (iviVi. 31 l-l- 1 - K. 136 : Locker'i Case, 

{•Ojo, I K. B. 40» jC A.|. 

(ij (192b), 23 IJ. I... R. 164. See also Evant v. Entptoyori' Atutual Jmutatu* 
AnofCtaUm (19331. 51 l-t L R. 13 . 

(•) f>942] 2 K. U. S3 1 [1943] I Alt £. R. 329, 
i*) Sen chapter V, aalr, p. J03. 
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untrue answen in the proposal form, whereby they would be entitled to 
recover from him monies already paid by them under the M.I.B. Agreements 
to the third party, they would have succeeded (1). 

The effect of this question, although differently worded, arose for decision 
in the case of Adams v. London Gener^ Insurance Co. (m), where the proposer 
had stated that he had four years’ driving experience (there was non-dis- 
closure in other- respects). The insurers, on discovering, after a claim had 
been made, that the proposer had applied as lately as the preceding year for a 
driving licencd, stating in his application that it was his first, sought to 
repudiate. In support of their contention they merely proved the facts 
stated above, but failed to adduce any evidence that the statements in the 
application for a licence were true or that the answer to the question concern- 
ing driving experience was untrue. It was held by Swift, J., in these cir- 
cumstances that they had failed to discharge the burden of proof resting 
upon them that the proposer had been guilty of misstatements of fact. 

Before passing to the concluding tenn of the proposal form, the warranty 
of truth and disclosure, it is thought opportune briefly to refer to some 
questions not already touched upon and commonly to be found in proposal 
forms relating to the insurance of (i) motor bicycles, and (ii) commercial 
vehicles. 


XIII. — Proposals in Motor Cycle Insurance 

The questions which are Jisked in the proposiil form in motor bicycle 
insurance are in general, mutatis mutandis, analogous to those found in the 
private motor car proposal form. The insurers, however, invariably inquire 
whether the vehicle to be covered is new or secondhand and concerning the 
driving experience of the assured. The most important difference relates 
to the limitations of the insurers' risk under the policy. This aris^ through 
the question : 

" Will pillion passengers be carried when the cycle is driven solo ? ” 

or some other inquiry to the same effect (m) . It should be borne in mind that 
provided the vehicle is properly adapted for the purptjsc the carriage of 
pillion passengers is perfectly lawful {0). Owing to what is a doubtful 
interpretation of section 12 of the Road Traffic Act, 1934 (/>), insurers have 
now decided to diarge a higher and uniform premium even if the proposer 
is willing to agree not to carry pxcssengers. But formerly uisurers charged 
different rates of premium for insurance of cycles to be driven “ solo ” and 
without passengers and tfiose to be driven with passengers. The proposer 
who replied to the effect tliat no pillion p;tsseiigers "will be ” {q) carried 
when the cycle is being driven solo thereby enter^ into a warranty with the 
insurers that he would not carry pillion passengers in such circumstances (r). 


{{] Aa to the methods open to insurers or M.I.B, to recover from the assured or other 
persons such sums paid by them only by virtue of the M.I.B. Agreements, see chapter VI, 

p. 374 „ 

(m) (193)), LI. L. R. 56. 

(«) The effect of a resulting term in the policy restricting the driving ol the vehicle 
to the asaured alone is shown m Htrhen v. HaUumy Pass.eng«rs .4siuranc* Co., [1939] 
I All E. R. 630. The assured fell ill and clianged places with a friend in the sidecar. 
The fneod had an accident, but the company was not liable under the policy to him. 
(o) Road Traffic Act, 1930, s. tO (rj lialsbury'’.s Statutes 623). 
ip) See amU, chapter V, pp. 316 ci seq. 

if) Aa to the importance of tlie expression " will be," see dicta of Schutton and 
Bankxs, L.JJ., in Roberb v. Anglo-Saxom Insurance Association (1917), 9®^- J- K. B. 
390, quoted at p. 435. amU. 

(r) Cf. Roberts v. AngloSoJum Insurane* Association {snpra) ; Jenktns^^ Dean* 
{‘P3J)i 47 U. L. K. Sfs ; Gray v. Blaekmore, (1934] 1 K. B. 95- ^ 
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Should, ^refore, he do so it is submitted that the insurers were entitled 
to repudiate liability whenever a loss arose whether the cycle was being 
driven solo or not. or whether a p«ss^ger was being carried or not. One 
breach of the warranty would suffice to deprive the proposer m his right of 
indemnity where tlie question was coucht^ in the terms produced above. 
But where the question was framed differently, for example, 

"Do you dtsire the policy to he restricUd to use when the motor cycle is being 
ridden s<do and without passengers ? " 

it had a different effect on the liability of tiie insurers. 

Such a term entails no warranty by the proposer. He may u.se the cycle 
for the carriage of pillion passengers and will not thereby enable the insurers 
to avoid the policy thereafter (s). 

The effect of sudi a term is to limit the risk accepted by the insurers to 
losses and liabilities arising whilst the bicycle is being driven solo ; the pro- 
poser who is covered subject to such restriction takes upon himself the risk 
of prosecution under section 35 of the Road Traffic -Act, 1930 (/), but does 
not thereby jeopiardise the future validity of his p<>licy fw). The effect of 
these clauses restricting and governing the insurers’ liability may be use- 
fully adopted to illustrate the difficulties arising ffom the “ limitations of 
use ” clauses appearing in most motor vehicle insurance policies whiclt have 
already been discussed (e). .\ccording to the woniing of the proposal the 
restriction of insurance of a motor bicycle may Ire cither a warranty binding 
the proposer to future observance of its terms at risk of his policy, or a mere 
restriction of risk disregard of which while exi>osiiig the assurcil to the possi- 
bility of criminal proceedings will not prejudice the continuance of his 
policy (w). 

XIV.— Prok>s.u.s for CojiMERCut Vehicles 

Proposal forms relating to the insurance of commcrci.d vehicles arc 
necessanly more elaborate, particuhirly in relation to the questions bearing 
upon the mechanical characteristics of the vehicle to be insured and upon the 
use to which the vehicle is to be put. Tlie proposer is usually asked whether 
the veliicle to Ijc covered is new or secondhiind, what its maximum speed, 
and its laden and unladen weight may l»e. He is askc<l to give details of 
such matters as t>Tcs. whether a spark arrestor is earned, whether the 
motive power of the vehicle is steam, electricity (x) or jjctrol. W'helher or 
not tlic vcliiclc has a steam boiler, and if so whether U»c Ixiiler is covered by 
a proper boiler insurance, is invariably asked , .is it is also ilcsigned to elucidate 
whether or not the insured vehicle will be used with a trailer (a). The 
garaging of the insured vehicle also forms tlie subject of questions such as 
" Where is the vehicle garaged ? *' (6) " How many other vehicles are 
usually garaged in the same place ? " " How much petrol is stored in the 
garage ? " 

It is in relation to commercial veliicle insurance that ” limitations of use *' 
clauses arc of particular importance. The projposer is requirtnl. by means 


(«) Cp Profimnai Imvranct Co. v. Morgan. ^1933* A. C 140. 

23 Halsbury'n Statute* 007 ; chapter IV, oalr.'pp. 163. 242 
imt iingii V. Ath/oU, i K I 5 153. her this cate dnriiMml fully, chaptfur IV, 

anU. p. 182. 


(t) jSnu. pp. 431 aad IM chapter VIII, ptuS. 

<»} Kmrmriar v Renmuon. [1947] K B 4lMl: [1947] I AM E. H- 30J. 

(») The case ol 7 Mt^-Sterem Malorf v HeM County Council, J 1929] A. C. 354, 
that tlu* qneatuMi may otie of eatreme diflculty. 
la) Jenkim v, £>«a«M f«93j), 47 LI L. R. 34a. 

(h) Cf. Dawsom. Ui. v, Bomtbi, [lyaa] a A- C. 413. 


ahowt 
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of questions directed to these specific points (c), to furnish accurate informa- 
tion as to Uie purposes for which the vehicle is to be used (<f), as to the goods 
for the carriage of wliich It is to be used (<), as to whether or not it is to be 
used for the’^urpose of haulage or towage (/), as to the precise locality within 
which it is to be used (g), and in the case of a public service vehicle as to its 
seating accommodation and whether it is to be used as a stage, express or 
contract carriage (A). The answers to these questions will all affect the sdb- 
sequent policy whi<A is issued, cither as representations, or as limitations of 
risk, or as warranties (»). The choice between these effects is made in 
accordance with the results of the previous discussion of this problem upon 
the construction of the terms of each relevant clause in the jxjlicy (A). It 
should, of course, lx: noted that as far as death and bodily injury to third 
parties are concerned, section 12 of the Road Traffic Act, 1934 (/), and the 
M.I.B. Agreements (m) will limit the effectiveness of all the common 
types of restrictions of risk contained in commercial vehicle insurance 
policies, but as far as other liabilities are covered and as between the insurers 
and their assured, section 12 of the 1934 Act and the Domestic Agreement 
make no change in the law (n). 

XV. — Dfxlaration Asn WARJiAXTV OF Truth 

” I/Wc, the undersigned, dccLire and warrant that all the above par- 
“ ticulars and xinswers are true and complete in every respect and that 
” I/wc have not withheld any material information. 1/we hereby agree 
" that this declaration and warranty shall l>e held to be promissory and to 
" be tfie basis of the contract lietween me/us and the insurers, and 1/we 
" agree to abide by the terms and conditions of the PoUcy issued in answer 
" to this proposal." 

The above declaration, with which the common form of motor insurance 
policy concludes, will be seen to emlxidy several separate terms, all of which 
have been previously alluded to and fully discussed (0). Summarising them 
briefly with tiieir consequences, they arc ; 

A. Warranty of truth and disclosure, which renders any question of 
materiaUty or " substantial misstatement ’’ irrelevant as far as the terms 
of the profjosal form are concerned (/>). 

B. Warranty that the declaration shall lie promissory, which as far as 
it has any effect will bind the assured to continue to observe the limits and 
duties laid upon liitn in the proposal form as completed, particularly as to 
the user of the insured vehicle (4). This may give to statements the force 
of continuous warranties (q) so that if. for example, the assured has said 


(c) Now in practice the proposer of a goods vehicle is asked what tj^pc of Road and 
Rail Traffic Act (i933) licence lias been granted with respect to the insured vehicle. 

(d) i^rvi'iMCKil /nsHrtintc C\>. v. Aicrgan. ’i>i33’ -A 240; Roisiiiore’s Case (1936). 
S4 LI. L. R. ; Lenngtr's Case (193<>), 54 LI. 4 . K. 68 , Sfotir v. Licenses and General 
Insurance Co , Ud (i9.|j), 71 M 1,. R ^59. 

(e) Ibid . ; Jenktns v. Deane {supra). 

If) Jenkins v. Deane (lupm) ; Gray v. Btackmore, [1934] * B. 95- 
(g) honnty v. Cornhill Jn.surance Co. (1931), 40 LI. L. R. 39 ; Provincial Insurance 
Co. V. Morgan (supra). 

(k) Ante, pp. 109 et seq 

i t) Ante, pp. 433 el sef ; Provincied Insurance Co. v. Morgan (supra). 

A) Chapter Vlll, post. 

1 ) S. 12 (27 Halsbuiy's Statutes 346) ; see chapter V, anle, p. 316. 
fwi) Chapter VI, ante. p. 339. 

(n) See ante, p. 310, and chapter VI. ante. 

(0) AnU. pp. 385, 413. 

(p) Anle, p. 4 13 ; Mackay v. London General Insurance Co. (1935). 31 U. L. R. *oi . 
(y) Ante, pp. 413, 433, and aee post, chapter VIII. 
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that his vehicle is only used for private pleasure, its use at any Hmt for 
business may vitiate the whole pcdicy, (r). It may also make any alteration 
of the risk a ground of avoidance (<)»',' 

C. Warranty that the proposal form shall be the basis of the contract 
between the assured and w insurer, which, again, entitles the insurer to 
repudiate liability under the terms of the policy itself without relying upon 
the Common Law grounds of non-disclosure or misrepresentation, both of 
which impose upon him a heavier burden of proof than is required by mere 
I»oof of a breach of an essential stipulation of the contract (<). 

Whilst all the above terms add to the duty of disclosure resting on the 
assured, neither they nor ant-thing in the proposal form subtract from it, 
the asstued remaining bound, as in fact he agrees, either expressly or im~ 
pliedly, to do, to make full and complete and accurate disclosure of every 
materi^ fact (m). The fuller consideration of the most important features 
of the above declaration is postponerl to the following chapter (n). 

PART 9 — RENEWAL OF INSURANCE 
Unless some later agreement is come to between the parties, when the 
period for which the polic)' of insurance has been cficcted comes to an end 
the rights and liabilities of the parties thereto cease and arc determined (a), 
saving, however, the accrued rights and HahlUties of either party, as, for 
example, in respect of losses accrued during the currency of the policy (b). 
Since motor vehicle insurance policies are generally annual in duration, 
the subject of rencw'al requires some detailed consideration. 

Renewal of a contract of insurance may take place either by virtue of 
or apart from the terms of the existing contract. Whilst the parties may 
by mutual agreement, either express (c) or implied. a,s by payment and 
acceptance of a (unher premium (rf), effect a renewal of the policy othcr- 
wnse than under its express terms, the latter method is the more common. 
Renewals are usually effected by the issue of a renewal receipt by the 
insurers or their authorised agent (c), Init may take place by tlie issue of a 
new policy (/). In order that a contract of insurance may be validly renewed, 
the renewal must relate to the same subject-matter (g), and must be between 
the same parties (A). 

The subject of renewal under stipulations in the pidicy necessitates the 
drawing of distinctions between the various t>'pes of clause under which 
it may be effected. There arc terms under which the renewal of the policy 

(r) And entitle ttte intoren to repudiate not only « clum arising during uMi for 
bttiiness purpose*, but any cUiin arising ibcreafter (see amU. p. ajj and fott. 
chapter VI 11 ) 

(*} See Inrtfaer post, pp. 637 ft saf. 

Ilf Am*, pp 403. 413 ; Jtittr-Bamft v Lurmn mn 4 t'lfhtrM immarntt Co (1934), 
49 Li. L. R 231. 

(u) vfufa, pp. 389 sM. (p) Chapter VI n. pen/, 

ja) SlotulJ V . Heyvood. 1 Cb 459; Rf ffthon omt StoUuk Jmufomt* Ccf- 

poratum, [1710; i Ch. 28. 

(6) Tarleiom * Slam/arik 1 Ho» ft }*. 471 ; v. Aetidamlal Doath 

tayurmu* Co. (iSjy). 2 C. B (M • ) 247 

(r| Royal Exekaaft Anmamtt v. Hop*. rt92Sl Cb, 179 

(rfj Sototney .Vficfua/ Cuarame* Co. v, Eroatu (i86t). 7 H. ft N. 5. 

JrJ ft’ing V, Hartty (1834), 3 De G, M. ft C 265 ; Kftty v, Eeadom and Staffardthirf 
Fir* tmaramu Co. <1883), 1 Cab. ft El. 47; Tort 4 * v. Efahonat Onardtam Asnramoi 
Sociafy (i8bl), 30 L. J Ch. 900 

{/) Pant Bank v. Alkm Mint* SymdUatt (1900). 3 Gun CiM, 116. 

(g) Lam Gntmarntt Trml and Aaidamt Sot^y, Ltd. v. Mamie* Reiatmama Co. 
l« 9 «}t. T. L. R. 372. 

(A) Groon amd Gromr, Ltd. v, Matkem. {1910} 1 K. B. 401 ; SabMmey Mmiaai 
GmafaaUe Co. v. FfmimO (1861), 7 H. ft N. 17. 



Renewal of Insurance 469 

is imperative, unless one of the parties gives notice before ewiraticHi of the 
origin term that hewiU decline to renew {i), in which case, onl^ such notice 
is given, the policy continues in operation for a further period. There are, 
further, poliaes under the terms of which the insurers are bound to effect 
renewal should the assured call upon them to do so. Such stipulation may 
be absolute, or may be qualified in that it permits the insurers, by specified 
notice before expiration, to avoid the necessity of renewal at the assured's 
behest {k). The third, and in motor insurance contracts the most common, 
type of renewal clause is that which binds neither the insiuer nor the assured 
to renew their contract but which makes the policy renewable if both parties 
so desire {/). Under such stipulations the renewal can only be effected by 
means of a new contract between the same parties, constituted by offer on 
the one hand, which may consist in the tender of a further premium or the 
issue of a renewal notice (m) , and by acceptance, the acceptance of the further 
premium tendered, or tlic acting upon the renewal notice, on the other (n). 

A renewable insurance policy must as a general rule be renewed before 
the subsisting policy has expired (0). If the policy expires without renewal, 
the assured ceases to be entitled to its benefits and the insurers to be sub- 
ject to its liabilities. But policies in some cases, particularly in life insur- 
ance (a), contain clau-ses providing for da3's of grace during which the policy 
ig susceptible of renewal although its original term has expired. As far as 
third party liability is concerned the validity of stipulations providing for 
"days of grace" in motor insurance contracts would be doubtful, inasmuch 
as the Road Traffic Act, 1930 (6), requires a valid, subsisting and enforceable 
contract of insurance to comply with its provisions, and an expired policy, 
even though subject to renewal during " days of grace,” would not, it is 
submitted, fall within the requirements of that Act (c). 

To the extent that such clauses arc valid in motor insurance contracts 
and in other types of insurance, the importance of days of grace lies in their 
effect when a loss or liability accrues during their currency. Thisis a question 
w'hich is almost invariably covered by express provisions in the pwlicy. 
Such provisions fall broadly into two categories, those under which the 
insurers are liable for a loss during the days of grace and those under which 
they are under no sudt liabilitj*. The latter effect will be consequent upon 
a provision entitling the insurers to decline renewal at their option (<f), 
whilst the provision of days of grace in such words as to extend the original 
period of insurance will render the insurers liable in the event of loss (e). 

In relation to motor vehicle insurance contracts a necessary considera- 
tion bearing upon renewals is their legal effect and consequences. The 
question as to whetlier renewal constitutes a mere continuance of an existing 
insurance, on the one hand, or tire formation of a new contract, on the other, 
is of vital importance, particularly having regard to the effect of the condi- 


(») Solv*ncy MuiuaJ Guaratiffe Co, v. J-'roant (j86i). 7 H. ft N. 5 ; Solvency Mntual 
GuatanUe Co. v. YorA fiSst*!. j H. ft N. 5S8. 

StOoin V. Jmmet {tio ^).6 East, 571. 

l ) Tnrleton v. SUmiforth (1796), i Boa. ft P 471. 

m) Satvin V. James ^snpra) ; Simpson v. Accidental Death Insurance Co. (tSsi), 
3 C. B. (n.8.) 357 ; Towle V. Nahonai Gnardian Assurance Society (1861), 30 L. J. Ch. 900. 

(n) He fVUson and Scottish Insurance Corporation, 1 1920] 3 Ch. 28 

(0) Z>M d. PiM V. S 4 (i««h (181 1), 3 Camp. 134 ; iic/iy v, (1840I, 7 M. & W. 151. 

(a) Stohell V. Heywood, [1897] i Ch. 459. 

U>) S. 36 (23 Habbury’s Statutes 037). See fully chapter IV, ante, pp. 188 el seq. 

(c) Chapter IV, ante, pp. 177 *t seq. The mattrt is perhaps academic, for insurers 
invariably honour a renewable policy daring the days of grace. 

(«i) TarieUm v. Stauiforih (1796), i Bos. ft P. 471. 

f«) Simeon v. Accidental Death Insurance Co. {iSsj), 2 C. B. (n.s.) 337 ; Fitlam v. 
Aecidtntal Death Insurance Co. (1864), 17 C. B. {V,s.) 133 . 
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tions of policy and to the duty of disdosure. In this respect, renewals 
must be separately considered according to the manner of their creation (/). 

Where the policy makes express pr^sion for renewal imless it is pre- 
viously determmed by some express act of either party, it is settled that 
renewal is a continuation and extension of the original contract (g). The 
duty of disclosure applies only to material circumstances existing at the date 
of the original insurance (A) and the insurers are not entitled to refuse to 
renew on tlie ground that a cliange in circumstances has increased the 
insured risk (t). The policj’ in such cases is treated in effect as one con- 
tinuing contract, the renewal dates being regarded merely as constituting 
terms regulating the duty of the insured to make pajments of premium. 

In motor insurance contracts where renew'al is provided for the term 
dealing with it invariably makes renewal dependent upon the mutual con- 
sent of the insurers and assured, and enables either of them, without the 
assignment of reason or justification, to decline to renew the pilicy (r). 
Frequently, however, no express provision is made for renewal, but tne 
policy contains a *' no-claims " rclxitc clause. It is submitted that the legal 
effect of renewal where the original contract is silent is analogous to the 
consequences of renew'al by mutual consent where, through the fonnation 
of a new agreement to renew, strictly without the terms of the original 
contract, its operation is continued (A). In both such coses, if this view be 
correct, renewal is equivalent to the making of a new contract of insurance (/). 
It foUows. therefore, that the insurers may. if they clux>sc, decline renewal 
unless the assured is entitled to a " no-claims ' rebate (w) or agrees to an 
onerous variation of terms («). On the other hand, the assured's duty of 
disdosure is reattached to the negotiations and terms of renewal, and he 
thereby becomes obliged to disclose fully and accurately not only any facts 
which he has failed to reveal in the original contract (t»). but al.so further 
material drcumstances which have arisen and affect the risk to be renewed 
during the currency of the original contract (/>). The representations made 
upon the formation of the original contract are further deemed to be repeated 
upon the renewal unless they are subject to corretlion or variation (9). 
\Miethcr the “ no claims ’ rebate clause gives a right of renewal, iscunsidered 
later (m). 

Strictly speaking, only an existing policy can be renewed, tlicrcforc 
once a policy has been allowwi to expire it is not susceptible of renewal, 
although by a new agreement, express or implied, it may lie revived so as 
to become effective after its lapse (r). Such revival, in practice, is similar 
to renewal by mutual consent, and the above considerations arc thus, mutatis 
mutandis, mainly apjdicabie to it (s). 

(/) Sec »tU*, p. Or) Rt Amchot Assuntne* Co. (1970}, 5 Cti. App 632. 

(A) tM. : Jotl V. Lam Union, . [1908] 7 K B. 903 

(1) i’nUkard V MtrekanU' am 4 Tradfimaa'i .Masaat l.i/t .Aiinrunt* HmUtly pKsS), 
3 C B (x.s ) Soch renewaU arc never met *><lb in motor imanuice. lor obvious 

rc««rti>s 

f;l K Rt If'ilioa and Scottuk Imiuianfa Cwpotaitom, lUfZo', 2 Cb. l9. 

(A) Royal Exekangr Aunrnnea r. Hof*. (1918] Cb. 179. 

(/) I'lm V AriJ (1S4J). 6 .Van A <• 1 (m) SccclMpter V'lil, pot/, p- 53 <i. 

(«) SloksU V. Hrymo^. [1897] f Cb. 439 [a) Ptm v. Rnd {tufmm). 

{pi Rt B'l/roa and SroWiiA Imtittomit Cetpotaliaa. i'tttioi t Cb. iS. 

(f) Rt WtUon and StoUnk latmtamrt Corpotatum {tupra) 

tr) Handler v. .XhUnal Rtitne I-tmd L\U AnoctMitm {H/cni. 90 L. T. 191 ; MfRonma 
V. CUf I-ift AHwantt Co . j K u 491 ; Royal t.ttkange Anurantt v. Hop*, 

(19*81 ch 179 

(») Revival of a Upiect mcaor iimirancc poliry aroac lor cottiudeniUaa in Jtnkins v. 
Lhant f«933). 47 LI L It 34*. in wluch Ctoooamu, J. tat p- H7), di»lfii||:ulab«l nanswal 
of aa cxiatinK contract front revival of a Upiedl contract and bold tbc latter to cos- 
•titate a new contract in law. 
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Before concluding this short survey of renewals it is opportune to make 
brief allusion in the text to the case Re Wilson and Scottish Insurance Cot' 
poration (/). The assured had effected an insurance covering his car's full 
value in November 1913, stating its then value as £250. The insurance was 
renewed by mutual consent in November 1916, 1917 and 1918. In June 
1919 the car was destroyed by fire, the arbitrator having found its then value 
to be £400. It was held, on a case stated, that if the whole increase in value 
had accrued since the last renewal the insured was entitled to recover £400, 
but if not, then he could only recover £250 upon the ground that the assured 
must be deemed to have continued or repeated the original estimate of £250 
as to present value. Eve, J., in giving judgment to this effect, applied the 
following observation of Caswell, J., in Pim v. Retd In) : 

" No tresh proposal appears, therefore, to be expressly required on either 
" side at the end of the hrst year ; but it may be very material for the 
'■ company to know of any change in the extent of the ri.sk, to enable them 
" to determine whether or not they will continue the insurance.” 

PART 10— THE PREMIUM 

Whilst in principle any consideration sufficient to support a simple con- 
tract may form the premium in the contrart of insurance {?■), in practice the 
premium invariably consists of a money pa\Tncnt moving from the assured 
to tlic insurers. It is unnecessary, therefore, to consider an}' fonn of pre- 
mium other than the money payment which is invariably made. 

The amount of the premium is a term of the agreement between the 
parties and depends upon the insurers’ estimate of the risk involved (w). 
In practice motor vehicle in.surers issue tables of premiums based upon 
experience and actuarial guidance (x), the appropriate item wherein . varying 
according to the t'aluc, age, and hor.so-f>ower of the vehicle and the risks 
covered liy the insurance, is applied to every individual offer of insurance, 
unless the risk projxised is of an extraordinary or unusual nature. The 
premium is an essential term of the contract of insurance, and unless and 
until it is agreed ufK^n there is no completed contract (y')- policy may 
contain provisions under which in certain events the amount of the premium 
falls to be increased, or. more commonly, reduced, as by way of rebate, when 
no claim has Ijeen made under the policy. 

Subject to the terms of the contract of insurance, the assured becomes 
bound to pay the agreed premium as soon as a completed agreement has 
come into bidug lietwccn him and the insurers (:). Although the duty of 
the insurers to i.ssuc a jxilic)' and the assured’s duty to pay the premium are 
independent of one another, each party licing b<iund to fulfil his obligations 
whether the other has defaulted or not {a), in practice the majority of policies 
by express provision make the payment of premium a condition precedent 


(/) [1910] 2 ('ll i8. («) (1S43). 6 Man. A G, i. 

(r) Urtliih Marine Mutual iHsvrancr Co v Jentiitti, [iqoo] iQ U. 2<)9 ; Prudential 
Insurance Co. v. Inland Proenue Comn... [0104} 2 K. B. 65S ; Hampton v. Toxteth 
Co-operafivt Provident Soriety, Lid , i Ch. 721 . 'J homos v. Evans (Richard) <6- Co , 

[1927} I K. B. 33. ' „ . , , . 

(O') Re George and Goldsmiths and General Burglary Insurance Association, Ltd., 
[1890] « Q - B 59.V 

(x) Cf. Thomson v. Ifeems (1884), 9 .-Vpp. Cas. 671. 

(y) Christie v Horth British Insurance Co. (1825), 3 Shaw (Ct. of Scss.) 519 ; MurfiU 
V. Royal Insurance Co., Ltd. (1922). 38 T I. K. 334. 

(ij General Accident Insurance Corporation v Cronh (1901). 17 T. L. R. 233 ; Adie 
S' Sons V. Insurances Corporation, Ltd (1898). 14 T. L R. 544. 

(a) Thompson v. Adams (1889). 23 Q. B. L». 361 , Roberts v. Security Co., [1897] 
1 Q. B. III. 
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to the insarer's liability. The effect of such a condition umn the validity 
of a motor vehicle insurance policy, as far as third party liabiuty is conceimed , 
has been discussed in the case of Ocetmo^ccident, &c., Corporatimv. Cole (b). 
Once the contract is completed it becomes the duty of the insurers to accept 
the assured's premium ; refusal, therefore, does not relieve them of liability 
imder the policy in such circumstances (c). 

Unless the insurers or their agent, with authority, have expressly agreed 
to accept some other form of piayment. the premium must be paid in caw (i/). 
The premium may be made payable in instalments (e) or in one amount. 
The receipt of a premium by the insurers will constitute an acceptance of the 
assured’s offer to insure, unless there is some condition attaching to its receipt, 
which entitles the assured to have a policy issued to him as part of the 
acceptance. Wliere tlie making of the contract has been affected by non- 
disclosure or misrepresentation or a condition Ik-is been broken and the 
insurers or their authorised agent receive a premium with knowledge of 
such circumstance, they will bo estopped frf)m denj-ing that the>’ are bound 
by the policy, and that there has been waiver of the breach of duty or 
condition of whicli they have knowlc^c (/). 

The mere non-payment of premium, unless amounting by the express 
provisions of the policy to the breadi of a condition precedent, does not 
affect the \’alidit3' of ttie policy- (g). Although the policy as a rule expressly 
provides that pre-pa>Tmcnt of premium is a condition of tlie insurers’ liability, 
or an event without which the ptjlicy is inoperative, yet if they issue a policy 
under seal n-citing pajonent of the premium (A), or if by tbeir conduct thw 
rebeve the assured from the necessity of compliance with such term (ij, 
liability may, nevertheless, accrue to the insurers without tlie premium 
having been paid. The premium must, save in tliese exceptional cases, be 
paid to the insurers or their authorised agent (j) and in the projxr form (k). 

It remains to examine the circiunstances in which a premium once paid 
becomes returnable to the assurcxl. for some reason affecting to a greater or 
less extent the validity of the policy, and not under the express terms 
thereof. When a policy is avoi<led on the grounds of the as.sured’& fraud (/} 
or illegality {w). unless in the latter case the assured is not in pari ifWuio 
with the insurers (h), premiums paid thereunder are not returnable. Where, 


(6) 2 K. B «oo ; sec chapter IV. atiU. p. 17S 

(f) Adte 6 - Somi v. /nmrancei Corfftrratitm. l.td \$uf>ra) ; Canning v. Farqukmr (1S86), 
16 Q. B. D. 717, 

(rf) London and Lancashire Life Aunrance Co. v Fleminf. [1S07] A. C. 499. 

(e) Stuofi V. Frtemaa. [1903] • K- 47- 

(/) BtMot V. Rock Life Aaurant* Co., fiooj] i K B. 516 ; Hammtmgi v. Seepir* 
Lift AutSiatum. Lid., !l905] t Ch 365 ; lioldswortk v. Laacasktrt and Yorkikirt twmr- 
anctCo (I907).23T.L K 511 : PtarH.tfe .Aunranct Co. v. Joktuom, t K. H. iiB. 

Ig) Robert* v. Secitrdy Co . fifKi?} 1 U B. in ; Adit *• Sviu v, /mtttanct* Cot- 
fiora/iom. Ijd. (1898), 14 T. L. R. 344 Cl. Egan v. lioaUr (i939b (*\ IJ. I_ R. 266. 
London and ScoUuk Instuanct Corporation v. Ridd (>940). 63 U. 1.. R. 4b. 

(A) RdbttU V. Stennty Cc. {mpra) ; E^iUMt Ftrt and Auidtni Offict. tJd. v. The 
Cktng lYo Hong, [ 1907; A C. 96. 

(>) Caimtngr.Fatankat(\hli**), 16 Q. B. Id.jtT, London and Lamcatkirt Lift Aunt- 
amu Co. V, FUmng, |••97] A. C. 499 ; t.g. by wionglul refusal ol the prenuam ; by 
waiver of the conditioo ; or by kadiog the insured to believe that a third party haa paid 
the preminm. 

(j) See pmt. p. 476. (A) l.e. in OMh or other autbonaed mode. 

{7} Hant V. Peati Lift Atutanet Co . f 1904} ' K- 33* ; cf. Rtjngt Aunramt Co., 
Ltd. V KtUltmea, [ 1909] A. C. 243. Fraudukat uisrepresentation or oon-dkekHttre k a 
criminal ofience under the Road Traffic Act, 1930, s. 1 12 ; Me chapter IV, Mk. p. 239 * 

(m) Hant V. Ptatl Lift Aunranct Co. (tapra) ; CnUtkiM v. Saivatiom Army Au«r~ 
amt Soettty, [1917] 2 K. B, 29»- 

(«) Hngktt V. Ltttrpaol Yutorim Legal Fntndfy Sacitiy, [1916] 2 K. B. 4** ; Teft* v. 
Pt^ Lift Auuramu Co-, Ltd., r K. B. 



Agency in MoUif Insuranu 473 

however, the assured has been gmlty of non-disclosure not amounting to 
fraud (o) he is entitled, upon the insurers avoiding the policy, to obtain the 
return of his premiums (P) unless the policy contains some term disentitling 
him thereto (f). Similvly premiums are returnable, in the absence of con- 
trary stipulation, where the formation of the contract is affected by 
mistake (r) or where the issue of the policy was illegal or «Ura vires the com- 
pany (s). This would, for example, be the case where policies of third party 
liability insurance under the Road Traffic Act, 1930 (f), were issued by 
persons as insurers who had failed to comply witli the requirements of the 
law relating to deposits («). Premiums are also returnable, subject to con- 
trary agreement, where the risk insured is never run (v), as, for instance, 
when the assured mistakenly thinks he lias an insurable interest in the sub- 
ject-matter (w). A similar case would arise if the risk insured never 
attached, as where the proposer does not in fact purchase a car which, at the 
time of insurance, he intends to buy, or where the risk has ceased to operate 
before the insurance enters into force (x), as where the vehicle to be insured 
is destroyed or lost or the proposer dies before the entry into insurance. 
The right to claim return of premium is more fully considered in a later 
cliapter(a). 

PART II.— AGENCY IN MOTOR INSURANCE (6) 

Most motor vehicle insurers, whether they are companies or individuals 
habitually act by means of agents w'hom they employ to procure proposals, 
to accept payments and, although less commonly, to enter into contracts (c). 
The insured person, too, frequently acts through agents, as when he employs 
a frroAicr to effect an insurance with Lloyd’s underwnters (d) or with a 
company, or when, as often becomes the case, he makes the insurer’s agent 
his own agent for the purpose of completing the proposal form or making 
disclosure to the insurers (<). WTiilst a broker may be the agent of both 
parties, in general he is deemed to be the agent of the assured (/). Agency 

(0) Assuratut v. Mamet (tJl/g). ii Ch. I> 363. 

Ip) h'fist V. ParAtmoH (iSli). 4 Taunt 030 ; Hemmmgi v. Sceptre Ltje Auociaiitm, 
Ltd., [igosl i Ch. 3O3. 

(f) L.g. Glickiman v. Lancashire and GeneraJ Assurance Co., [1927} A. C. 139 ; 
Thomson v. KVrwn (i.HK4). g .App. Ca.s. 671. 

(r) ScoU V. ConUon, ( 1903} 2 Ch. 249 ; Looker v. Law Union and Rock Insurance Co.. 
Ltd., [1928] I K. B. 554 ; liyams v Paragon Insurance (1927). 27 U. L. R. 448. 

(j) Plo^ V. Irish J^oeident .Assurance Co., Ltd., 2 Ch. 597; Re .Argonaut 

MartiM Insurance Co., Ltd., [1932] 2 Ch. 34. 

(0 S. 36 (1) .(3) (23 HaUbury's Statutes 637. 038). 

(u) Sec chapter IV. ante, pp. 233 ft seq 

(i;) Tyrie v. Fletcher (1777). 2 Cowp. *iot> ; Penson v. Lee (i8oo), 2 Bos. ft P. 330. 

(«>) Roufk V. Thompson (1809). 1 1 hast. 428 ; but not where he knows he has no such 
interest, for there the insurance would be illegal and the parties in pari delicto (Oom v. 
Pmee (1810), 12 East, 225 ; Hentig v. Stamjorth (1810). 5 M. & S. 122). 

(*) Pritchard v. Merchants' and Tradesman's .Mutual Life .IssuraniTf Society (1838), 
3 C. B. (n. 8.) 622 ; cf. brad/ord v. .Sisfiondsen (iSSi), 7 tj. B. D. 436. where tlie insurance 
was retrospective. 

(e) Chapter IX, past, p. 663. 

(&) And sec antf. p. 400, as to non-disrlosure and inisrepresentatton by agents. 

(c) Re Sorwick EquitaUe Fire Assurance Societv. Royal Insurance Co.'s Claim (1887), 
37 L. T. 241 ; Hambro v. Bumand. [1904] 2 K. B. 10. See, for motor cases, those cited 
ante, pp. 400 et seq. and note (/), inpa. 

W Socke V. Roberts (1921), 9 LI. L. R. 59 : Coolee, Ltd. v. HTig;. Heath 6- Co. (1930), 
47 T. L. R. 78. 

(#) See ante, p. 401 ; Biggar v. Rock Li/e Assurance Co., [1902] 1 K. B. 316 ; News~ 
holme Brothers v. Road Transport and GeneraJ Insurance Co., Ltd., [1929! a K. B. 356. 

{/) See lor cases in motor insuiance, Evans v. Ward (1930). 37 U- L. R. 177 : Cedes v. 
Yovmg (F.), Ltd. (1929). 33 LI. L. R. 83 ; and see Rqtanes v. Bowen (19*8). 3* U. L. R. 
98, ara cases there cited. 
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may arise either by exfuess or by implied authority. Whether ah agent is 
actually authorised to p^orm certam acts on behali of his principals or, 
being without authority in fact, is nevertheless held out by his prinapals as 
being clothed with authority, both the principals and the third party arc 
bound by the agent's actions Ig). 

When an agent with express or implied authority performs an act pur- 
porting to be on behalf of his principals, the question as to whether or not 
his principals are bound thereby depends upon the extent and scope of the 
authority conferred upon him {k). This matter is one vitally affecting the 
liability of insurers for their agent’s actions and, corrcsjxindingly, the rights 
of insured persons. W^hcre the agent in question i.s expresriy authorised 
to perfomf certain acts, sudi as to accept premiums othcTwisc than in 
money (i"), there can be no question that his principil Ls txmnd thereby. 
More difficulty arises, however, where no express authority has been con- 
ferred upon the agent. In such cases, the principal will be Ixmnd by his 
agent’s acts within his apparent authority, prodded such acts are either 
such as are necessarily (i^) or as arc ordinarily involved in the execution of 
his express authority (/). Even though such acts are neither neces.sarily 
nor ordinarily involved in the agent’s authority, the prinri|>3l will be Ixiund 
thereby if he is precluded by his conduct from denying that the agent was 
in fact authori.scd to act on his belKaif with respect io .iny particular matter 
such, for example, as the receipt of premium.^ or notices and tlic Issue of 
policies in renewal receipts (m). Wliere an agent ha.s neither express nor 
apparent authority to {X'rform an act on heh.ilf of hLs prinrijMls he cannot 
bind them, as when material facts arc disclosed to the insurer's .igcnt who 
neglects to {xiss them on to his princi|xd («). To si>mc extent the question 
of the -scofie and character of the agent ’.s apjxircnf authority naturally 
depends upon the position which he occupies ris-d-ris his principals ; thus 
a clerk or office employee's authontv is limited to the sjiecifted acts with 
the pierfonnancc of which he is entrustetl (o). or an .agent employee! on com- 
mission to introduce business has no implied authority to enter into a 
contract of insurance or to receive premiums (/>). .Agents who are apjxjinted 
to represent their princq^Is for the puq>ose of jianicular transactions or 
class of tran.sactions. such a.s to negotiate the terms of the as.sured’s offer (17). 

(g) Aen V Ftnttf (18.40^ 7 M ft \V 151 ll’mf v Utitrfv 5 G M ft G 

, itfnfrai AccTiJtnl iuiMraHit ( \ C nsnA ( i<«> n. 1 7 T I. It j}} Ttte tious 

ts cm tb«f party allcsine a*;c-tu v Ut pr.»sc ii v H'ani (lujoi. t; U, I. K. 177} 

Sec also Xarman \ U'rtfkl'ifii MoiTi, S'* tj I, f< jsi . .Sue Ll/f Atutranrr 

Co of Canada V ; .\!1 t K . A igtmrrnr Itonkt rwmtging v Ijanfltm 

'> 935 t. V t-t b K 27s 

l)$g(ar V /for* /aft Astnianf* ( o 1 K B sib, S'o¥i>tkoimt litothors v. 

fioad Tram-tJUMi and GmtutJ Imnramot Co. LtJ , 2 K 11 tsC> , Da^oy v I'ratl 

Auuiatua Co bj U b K S4 . Zntui Ofurrat Aaidtnt Inintamt* Co v Hurk 

(lOJi)!, b4 LI I, K 115; Sf^raggen V fMmimiom fn' nrantt C 0 . Ltd ((>>41). f>*> i.i I- R 
I (C A I 

(O /.omdon nnd l^neatkttt lajr AttwamitCo v f laming, '181,7, ^ 4 * 89 - 

1*1 E g tikr aullumt)' u< the aMunnt a ageat to nuke complete diaUcwure on the 
asutred'* betiail. Sec anfr. p{> 400-404 

{ 1 } JtmtiUir V Ttafaigar L\ft Anurame Atsoctahom (tky/-, Ilrnv 377 ; Dm"*** v 
Sationai Ette and Marim* Intturanct Co of Srar Xtalamd. ,'i8oiJ A C 483 

a'tmg V Hatvry 11*34' 3 lie (, M ft (i jf>s . 'HoUi-wnnik v ‘ijatUMt-ktH and 
Ymkshtn Inamramta Co T 1 . R 341 . KtU\ v Lamdom am 4 Slaffmdtktrt Fin 

Itumamot Co (18831. • Cab ft 1.1 47 , Kaufmann v Hntuk Snnty Imm*amet Co., Lid 
(1929). 35 T L R 3 i» 

(m) AnU, p got , Xfmhtdmf Bntkm v Food TrampoH and Gtntra! Irnwrant* Co., 

Ud , 1 K B J3b 

kvam V. F.mpifvtft ktniml Inamanto Aaotiaiiom (is>33), 51 LI, L. R. ij. 

lp\ Fofng* Aumratua Co., Ud v KeUUwaU, him'i k. C. 243. 

(4) Joet V, Lam Vmiim. <&<.. i K, B. ibj. 
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or receive premiums (r) or r»otices (s), are deemed to be authorised to perform 
all acts necessary and incidental to the transaction or transactions which 
they arc employed to carry out, but nothing further. There are also other 
agents ^^ose authority to bind and act on behalf of their principals is sub- 
stantiallyimlimited — such are underwriters actingon behalf of their " names” 
(/), or directors and managers of companies (m) whose authority is general as 
to the business which they are employed to do on behalf of their principals. 

1. Ratiflotion, — Although acts falling outs’de the real or apparent 
authority of the agent do not bind his principal, they may become binding 
upon him by ratification. The conditions under which a principal may ratify 
his agent's unauthorised acts so as to become entitled and bound thereby 
have been discus.sed in a preceding chapter, and it is not thought neces- 
sary to rcpieat them. In one point the principles governing ratification in 
insurance differ from those elsewhere applicable. Except in marine in- 
surance (a), ratification cannot take place after a loss to be insured under the 
unauthorised policy or contract of insurance has occurred (t). This principle, 
however, apjiears to be qualified in relation to circumstances when the un- 
authorised agent has him.self an insurable interest in the subject-matter of 
the risk insured : in such cases the agent can sue upon the contract he has 
effected and can recover, as trustee, the value of his principal's interest, 
even though no ratification by the latter has taken place until after loss (c). 

The rights and duties of agents as against their principals and as against 
third parties arc a subjetq which does not. sa\e in the particulars hitherto 
and hereafter considered, fall for treatment in a work on motor insurance. 
The agent must cany out diligently, honestly and cxjieditiously those 
tasks, and all and only those tasks vliich he is employed toperlorm. If he 
keeps within these limits he is entitled to be remunerated, reimbursed (cc)and 
indemnified by his principal, but if he exceeds the limits of his authority 
not only will he lose such rights against his principal but will additionally 
become liable to com{wnsatc him for the breach (i). .\n agent acting in 
pursuance of his authority incurs no liabilities towards and desires no rights 
against third parties, unless he hinds himself personally (dd), as by signing a 
policy in his own name or where, as in the case of Lloyd's brokers, he incurs 
liability by custom or usage (r). If the agent, however, exceeds his 
authority, he is liable to third parties who are prejudiced by such excess 
upon breach of warranty of authority (/). 

The position of agents is of sjiocial importance in insurance law to the extent 
that it bears upon the duty of disclosure. This has already been discussed (g). 


(r) Ayrty v. British Legal and I'ntted Prm’ident Aisuianre Co., i K. B. 136. 

(i) Afarsdea v. City and County Asstuamt Co L. K. i C. 1’. jjs : A JS Rendat 

V. Areas, Ltd., [l9J7j 3 .■Ml K. K. 577 ; The Prinsn Juliana, fJQjh] P. 139 .' [>93^1 * All 
E, H. b»3. 

(/) Hambro v. Burnand, fi9o^] i K. B 10. and as \a.Kaufmann's Case (supra). 

(m) Ayrey v. British Legal and United »S<. (supra). 

(a) Marine Insurance Act. J90(», s. 86 (9 Halsburs-'s Statutes S82) ; Il’iV/i'ams v. 
North China Insurance Co. (1,876). i C. P. P. 757. 

(h) Ihooer and Grover, Lid. v. Afathems, [1910] s Is- B. 401 ; Porlat'on Cinema Co. v. 
Price and Cenlury Insurance Co., [1939J 4 All E. K. foi. 

(c) Waters and Steel v, Monarch Lije Assurance Co. (1856). 5 E. & B. 870 ; London 
and North Western Rail. Co. v. G/yn (1839), i E. A K. 654 ; Akcd Co., Ltd. v. Wheel 
and Wings Assurance Association. Lid. and Mountain (1945), 41 LI. L. R. 400 ; Pailor v. 
Co-operative Insurance Society (1930). 38 LI. L. R. 437. 

(u) Bright V. Wright (1946). 70 U. L. R. J07. 

|J) See generally, 1 Halabury's Laws, and Edn., 145 el seq. 
lid) Botvers v. Morion (1940), 67 LI. L. R. i. 

\e) Post, p. 476. (/) Colten v. Wright (1857), 7 E- * B. 301. 

Ig) Ante, pp. 400 et seq. 
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2. Payment to aftenta. — Questions frequmtly arise as to the position of 
parties to the insurance ctmtract in making payments to the agmt of the 
other, whether by way of proniimts ^ by way of sums in respect of the 
indemnity of the insurers. Otherwise than under Lloyd’s policies, with a 
separate consideration of which this chapter is concluded, the validity of a 
payment to an agent falls to be considered from two aspects, the agent's 
authority to receive payment and the form of the payment. It is only 
when an agent b expr^y or impliedly authorised to recdve it that a 
payment to him will take effect as a rayment to hb principal whether or 
not the latter receives it in fact (A). Thus, where the assur^'s agent b left 
in possession of the policy of insurance, he will be deemed to have authority 
to receive payment of a loss ( 0 . 

The question of payment of monies due under the policy (in respect of 
a loss) to an agent of the insurers, is further considered in a later chaptn', 
where an account of McCarthy’s Case b given (A). 

PART 12 — LLOYD S POLICIES 

The same considerations apply to contracts of insurance effected by 
members of Lloyd’s as insurers as to all motor insurance contracts (1). 
Although business at Lloyd's is emulated by well-settled usages, and such 
usages (m) bind tuokers and underHriters respect ii-cly, >*ct a member of the 
outside public, the conunon insured person, b not affected by the usage of 
Lloyd’s tmless he has expressly or impliedly assented to be bound thereby (m). 
Underwriting members of Lloyd's do not do business with the outside puWic 
direct, but with Lloyd's brokers, one of whom must he cmplo>*ed by the 
prospective assured who seeks cover at Lloyd’s (e). Whilst by Lloyd’s 
usage brokers and underwriters deal uith one another as prindpab, the 
broker b nevertheless the assured’s agent (p) for the purptlse of entering 
into the contract of insurance, although not subsequently ( 9 ). In thb 
connection the case of Cofes v. Young (F.), Ltd. |r) sliould be noted. The 
underwriter, whilst contracting only in fact with Lloyd’s brokers, nevertheless 
contracts with them on behalf of their true iwincipab, the insured persons, 
to whom he incurs a personal liability (s), not limited or confined by any 
usage of Lloyd's adverse to hb interests unless he has consented to be so 
bound (f). 

Brokers. — Although Lloyd’s brokers are generally deemed to be the 
agents of the assured, motor insurance " cover-notes " are issued them 

(*) Acty V Ftntu (1840). 7 M. * W. i^i , RoHtur v frafrtgar Lif* Aifnranrt 
Jticftatton ii r? Heav 377 

(1) Xeiun V H'ukkam (iSMtj. 1 . K 2 H L 296. Sawwftaf v Ptmtt (1861), qC B. 

(>*-* ) 334 <*) tq U L. k. *0. jJS. 

Saaio* V Bturmaad. r>90o] A C 133 . Tammtmlntmm Co. v. //mUA.JiooS) I K. B 
1032 . Sotfm and Laairanct v. Suarm, 191 1) 1 K. B 426 , Wtmrt*. Som » Co. v. 
RotemlftTg A- Som. ,1013] 3KB 743. »w per llaMiLTOK, I. J . at pp. Tfti-t ; thmm v. 
Cawpfcrtt (t<9i20K 4 1.1 L. K 3(1 

(f») lu vaJidJty as aacli usage most be eetebUsfaed ; Prommeiat Intmnmu Co. v. 
Cn m d ar 17 LI. L. R. aS 

(a) Sweating v Pearta 8 {xa. ) 534 ; La$g» v. Byat, Moatay Co. (1901). 

18 T I.. R. J37. 

Tkomptomv (1M9). 33 Q B. D j6» 

Roeka a. Rebam (1921). 9 LI L. K. 39 ; Roaamai v. Bomam (toa8). tt LI. L. R. 9* ; 

, Ud. V R' 4 iw. Hanik 0 - Co. (199a). 47 'T I- R. 78. 

(f) OaUaU V Ma$r (1808), 1 Caiap. 532 ; Da Caammda v. Pigom (tftia). 4 TwuL < 4 ^ 

(r) (1929). 33 Li L. R. 83. 

(2) DaCmmimdav. P^pm{fBi2i.4Tn%iat.i4b; Seotly.tn^Ui3RH,tB.ttM.bo)i 
Smaaiimf *. Patma {tnprm). 

<0 Lagge a. Bym, Moatay dr Co. Ktnpaa ) ; Todd a. Rait (iSii). 48.# AM. 
SmaAng a. Paaaca ianpamy. ' ' 
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as agents for the underwriters. This is done in order to overcome the 
diffi^ty that delivery of the certihcate (which is incorporated with the 
cover-notd to the assured's agent might not satisfy section 36 (5) of the 
Road Traffic Act. 1930 («), and is effected by skilfully drafted wording on 
the note, whereby the broker is deemed to be the underwriters’ agent. 

The usages concerning payments of premiums and losses under Lloyd’s 
policies call for short special treatment. As a general rule the assured is not 
personally liable to the underwriter for the payment of premium, but to the 
broker, who himself is liable to the underwriter. In fact, such payment is 
made by entry in the books of the broker and underwriter, and effected in 
the quarterly settlement of the balance of accounts. Claims are entered 
and settled by the underwriters in (he same manner {v). The assured is not 
affected by the usage as to payments of premium, since his liability is as a 
rule to pay the broker whom he employs to effect the insurance and not the 
underwriter ; farther, he is not bound by the usage as to payment of losses 
unless he has expressly or impliedly assented thereto or has authorised the 
broker to receive payment of losses in this manner (w). In this connection 
McCartity's Case (*), of which an account is given later {y), should be 
referred to. With the exception of the above matters, Lloyd’s policies are 
governed by principles no different from those which apply to all contracts 
of insurance and are generally framed in the same terms as policies issued 
by other insurers, except that they often contain no arbitration clause. 


(«) See ante, chapter V', p. ^14 , Starkey v. Halt. [103^’ 2 .Ml E. R. 18. 
(«r) PrmHHCtal Immame Co. v. Cronyier (1927), 27 LI. L. R. 28. 

(w) Scott V. Irvtng (1830). 1 B. A ,\d 805. 

(r) 11924). 19 LI. L. K. 29. (>) Pott, P- ^■» 9 - 
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PART i.-INTRODUCTION 

It has already been pointed otit («} that the form is generally 

incorporated with the policy and that when this is done it forms part of the 
wbote contract (b). Then the body of the polic>' (c) contains the 

(a) Sae tmU. chapter Vfl, pp. 385 <4 wf. 

W As to tb« faiMrml piiactphw ol coostnictkm, bm poit. pp. 4H1 mf. 

The wboie poiky may be priolBiI on one sid« of a feddad smbI, may bo on sitreral 
sbaets IB book fonii, or owy be f^ted portly oa tbo boat and partly 00 tlw back ot * 
loidod sbeet. 
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insurance dauses of the various classes of cover {<i). Each of these usually 
contains some express exceptipp or exclusion applying only to the clause in 
which it appears. 

After these, and also in the body of the policy, is generally to be found 
a " General Exceptions " clause (e), which contains a specification of the 
various classes of loss for which the insurers will not be liable. Some of 
these " General Exceptions " apply to all the preceding insurance clauses, 
whilst others are applicable only to some of them {/). Next, in the body, 
comes as a rule the ' Description of Use " (g) clause, which defines the uses 
of the vehicle which are covered by the policy, and expressly excludes 
some, but not all, which are not (A). Finally, there come the so-called 
"Conditions” (i) of the policy, which are sometimes printed on the face, 
and sometimes on the back of it, and most often in very small print. 

Amongst these conditions, which deal with various matters which the 
assured is required to do or not to do, there is generally to be found one 
which is often the most vital part of the whole policy. This makes the 
fulfilment of every term in the policy or proposal form a condition precedent 
to the assured's right to claim any pajment under it whatsoever (j"). 

In addition to these there is a schedule (A), to be found either in the 
body or on the back of the j>olicy, which contains descriptive particuLurs 
of the insured vehicle (/) and of the assured, his businc.ss or profession and 
address. This schedule and the particulars which it contains may or may 
not have contractual force ; the effect of it, as in the case of tlie answers in 
the proposal form {«). differs according to the exact circumstances of each 
case 

Yet again there may be endorsements («) or slips attached to the back 
or face of llte policy which contain further terms binding on the assured. 
Tlie differences between policies issued by different insurers are considered 
later («). 

But it must hero be^ emphasised, as it Ls the most important difference 
from the point of view of the layman, that there is not always uniformity 
amongst insurers in regard to the general form or structure of the policy. 
Tints the policy invariably cuntrins certain exceptions (p) — that is, species 
of loss for which the insurers do not undertake to pay, and uses of the 
vehicle for which the policy does not provide. Not only are exceptions of 
both types placed indiscriminately by different insurers in tlie particular in- 
surance clauses of the policy (^). orinacl:iu.se called the "General Exceptions” 
clause (r), or in the " Descriptions of Use ” clause (s), or amongst the General 
Conditions (/) of the jxtlicy, but as a rule in any one policj' these exceptions 

(</) l.e. cover againit loss or damage to the car, third party liability, injury to owner, 

etc. 

(r) See post, p 561. (/) See post, p. 561. 

(e) C/. ani*. chapter Vll.pp. 43 j ri srq , as to dcscnplionsol use in the proposal form. 

(h) if.g. using the vehicle for the purposes of the motor trade is excluded by this 

clause, wMIst using the vehicle ui au unsafe condition is excepted by another. 

(l) As to the meaning of " condition " in motor policies, see post, pp. 406 el seq. 

h) Sec post, p. 6J3.aod see Jones and James v. FrovsntiaJ iHsurance Co , Ltd (1919), 
46 T. L. R. 71 ; Mofkay v. London Getirrof Insurance Co. (1935), 51 LI. L. R. 201. 

{k) See ^st, p. 58a. 

(f) And sometimes of the garage where the vehicle is to be kept. 

(m) As to which, see nafe, chapter VII. p. 413. 

(n) As to endorsements, see post, chapter 1 X, p. 631 . 

(o) Fast, pp. 489 et seq. 

(p) As to which see, for examples, post, p. 503. 

(9) l.e. the clauses which give the various classes of cover — pnbUc liability clause, 
loss or damage to vehicle clause, etc. 

S As to which, see post, p. 361. 

SeepM/,p.37o. 


{() For conditions, see post, pp. 589 et seq. 
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are scattered in the diftereot parts described, without any apparent attempt 
at formulation (ft).* The result is tha)l^tfae assured has to search every pa^ 
of every clause in his policy to ftnd c^t the exact extent to which he is 
covered— and then when he has thoroughly mastered the geography of one 
pdicy, the assured may change his insurers {«) and obtain a different policy. 
On looking at it he will find that it apparently follows the same form as the 
former md cxmtains clauses headed " General Exceptions,’’ “ Descriptions 
of Use," and *' Conditions." Thinking he knonre from his study of the old 
ptdicy what to look for and where to find it, he may be excused if he looks 
under the same headings for the exceptions and e.Yclusions contained in the 
old policy. He may or may not find them there. If he does, he will be 
quite wrong in assuming that there arc no others ; if he does not, be will be 
equally misguided if he imagines that they have been omitted from the 
policy. 

Judicial comment upon this peculiar form which motor insurance policies 
have assumed by a process of development .since they were first issued has 
already been mentioned (v). Thus in Pronneitd Insttranu Co. v. Morgim (w) 
Lord KcssEix OP Killowen said (s) : 

“ I have read the policy, but I have been unable to discover how or 
" where any obligation is imposed on the assured by Uiis indorsement. It 
•• may be that we have here some form ot commercial shorthand, which 
" an expert could transcribe into a contractual obligation. I am unequal to 
" the task. 

■* For mj-sclf I think it Is a matter of great regret that the printed forms 
** which insurance companies prepare and oiler for acceptance and signature 
" by the insoiing public should not state in clear and unambiguous terms 
" the events upon the happening of which the insuring company will escape 
" liability under the policy. The present case is a conspicuous example of 
" an attempt to escape liability by placing upon words a meaning which. 
" if intend^ by the insurance company, should have been put before the 
" proposers in words adnuttiag of no possible doubt." 

And in the same case Lord Wright (y) obscrr'wl that : 

" The poitcy is rn a form which has in its geaecul scheme long been in 
" use by insurance cotn|xinK-s. though the general scheme has exhibited 
" many >*anations, some major and some minor, in detail. In that scheme 
*' there is a proposal form, signer) by the assured, containing various parti- 
“ cuJars and answers to varknis questions, and a declaration that the 
’* answers arc to be the ba.sis of the contract and an agreement to accept 
" the company's policy. The policy itself contains a recital iocorponUag 
" the proposal and declaratKm. and it sets out Ute risk insured, certain 
" exceptions and condioons and a schedule emUsiying various pai^ulan. 

*' Though this general scheme of policy has been, as it were, sanctified by 
" long usage, it has often been pmnted out tw fudges that it must be very 
" puzxling to the assured, who may find it difficult to fit the dbjointad jparts 
" together in such a way as to get a true and comjdete conspectus of what 
" th^ rights and duties are, and what acts on their pert may involve a 
" forfeiture of the insunuice. An assured may easily find himself deprived 
" of the benefits of the policy because be has done something ouite inno- 
" cently. but in breach of a condition ascertainable only by the doveUiUog 
" of scattered portions." 


(O) For esample. set fott, p, yo] 

fsi Or they may altar the toriu oi theU policy. 

(s 5 Asu. p. Z77. 

(») la whkh the pidky in qoestioe was ta the commoe form now in ese 
(>} h.. C. lea, at p. rso. iatt aiso Jornn mad J mmn w. Ptesimidt /iMtnrmuy 

Cm., Ui. J5 U. JU K. lyj, fm Kowtarr. J., at p. 136, and per MacKoftloir, J** 
pea, p. note ly). 

W A. C ai*. at p. >51, 
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In Pmlof y. Co-oj^ative Insurance Society (z), in whidi a motor policy 
substantially in the form now commonly in use came to.be construed by the 
Court, ScRUTTON, LJ. (a), remarked ; 

" I only say that in the course of the discussion it has been clear that 
'* there are several matters in the wording of this policy as to which I do 
'* not propose to lengthen this judgment by mentioning the various riddles 
" which the ingenuity of various people, including the Court, has propounded 
" at various stages during the litigation " (6). 

In the introduction to this chapter it remains to consider the following 
topics : 

fi) Rules of construction of policies ; 

(aj Oral evidence in regard to the meaning or effect of the terms of 
a policy ; 

(3) Interpretation of policies by reference to other documents ; 

(4) Conflict between policy and proposal form ; 

(5) Classification of policies ; 

(6) Classification of terms in policies. 

These may be taken in turn. 

1. Rules of construction of policies. — The rules of construction of 
motor insurance policies which aie the same as in the case of other insurance 
policic-s, and, indeed, similar to those which govern the construction of all 
kinds of contract (c), arc now so well known as to need little e.vposition in 
this book (</)• The leading jirinciples may be summarised as follows ; 

(1) The object of construction is to give effect to the intention of the 
parties {e) ; 

(2) The intention of the parties is to be deduced from the words of the 
policy, or of any other document {/) or documents which constitute the 
contract (g) : 

(3) When once a particular form of words in a policy has been construed 
by the Courts, the same meaning must be gi\ cn to the same words in similar 
policies (A). But where the words differ, a pre\’ions decision, though useful 
as a guide, is not binding (i). As Lord Atkis has put it : 

“ On a question ot construction 1 protest against one case being treated 
" as an authority in another unless the language and the circumstances are 
“ substantially identical " (/). 

(4) W'^hilst the meaning of a policy must be construed with reference 
to the facts of the particular case in which it comes into question, regard 
must be paid to the effect of a proposed construction upon other policies 
containing similar words (A). Thus in Etherington’s Case (/) Lord Justice 
Vaughan Williams said («) : 

(*) (1930I, 38 Ll. L. H. i37. («) Ibid., at p. 239. 

(fc) See also ptr Rowlatt, J., in Jonn and Jama v. Provincial Insurance Co., Lid. 
(*9*9). 35 IJ- b. R. 1.35, at p. 130. 

(e) See Smith v. Accident Insurance Co. (1870), I.. R. 5 Exch. 302. 

id) For a lull account, see Wcllord on Accident Insurance, aud Edn.. pp. 64 tt seq. 

14 See BraunsUin v. Acetdantai Death Insuramc* Co. (1861), 1 B. ft S. 782. 

(/) £./. the proposal form. 

Tg) Kau/mann v. Bnttsh Surety Insurance Co.. Lid. {1929). 45 T. L. R. 399: 33 

U.E.R. 313 

ih) Chft V. ScJtwabe (1846), 3 C. B. 437. 

(*) Lairrence v. Accidental Insurance Co. (1S81), 7 Q. B. D. 216 ; Cli/t v. Scharabe 
(supra). 

(j) Be Calf and Shm Insurance Ofiee, [1920] 2 K. B. 366, at p. 3S2. 

») Cf. notw (n) infra. 

it) Be Elkeritulon and Lancashire and Yorkshire Accident Insurance Co., [1909] i 
K. B. 591- 

(m) Ibid., at p. 397. 

L.lf.t. a I 
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Chapter VIII — The Policy 

" We must construe this policy not merely in reference to this particular 
case : we must recollect that it is a document in the form which is used 
*‘ for the regular issue of policies itx the Company to persons who are 
" desirous of insuring with them, and one must consider whither the con- 
“ struction contended for by the Company would lead if wo were to adopt 
*’ it. ... 1 think that some limitation of the terms of the proviso con* 
** tained in the policy ought to be welcomed by the insurance company 
" themselves, for otherwise, in my opinion, the number of cases in which 
" the policy could be enforced against the company would be so very much 
" reduced that the practical result would soon be that very few persons 
" would care to insure " (n). 

It is submitted, however, that only in rare cases is this principle 
applicable. 

(5) The intention of tlie parties must be deduced not only from all the 
documents whicli constitute the contract, but from the whole of such 
documents (o). 

"To ascertain the true meaning . . . the whole policy must t>c studied (/>) 
" and the object oi the {>artics to it must be studiously boruc in mind " (f). 

(6) In construing Uic words of a pobey their ordinary meaning (r) must 
be given to ordinary- English words (s). 

(7} The ejusdem generis rule. — In determining the meaning of parti* 
cular words, the rule known as the ejusdtm generis rule must in some cases be 
applied (<). This rule is. howc^•er, of limited operation («) and is applicable 
only in the following cases : 

(i) \\'hcre a general word of wide meaning is followed by particular 
words of a narrower meaning, the general word mu.st lx; taken as 
applicable only to the matters paniculariscii {t j. 

(iij Conversely, where an enumeration of i»articular matters is 
followed by a word ol wider or mote general siigniUtancc. the last word 
is taken to be linute<l in appbeatiun to matters of the same sort as 
those first enumerated (u). 

(lu) Where a category of words refer to matters or things of the 
same sort any one of such words must be taken as refemng only to a 
matter or thing of that sort, although if taken by itself il might have a 


(■) C) MaiKisKus. J , in KtMitri, \ AngUt liaicn /miiojhic A inifia/tOH 
36 JJ. L. K. 154. <‘1 P 135 - " t'rcsumaWs the lju>uraDi.c tomp^ny, it it » 

to hvc up to Its nitnr. can express its meaning in Knulish. in |>crl«Uy skrar ternw, anil 
it they desire to put in a conditron lo the eli«,t suhki-sIctI. i think they mum do to tn 
perfectly clear .Anglo- Saxun. the renull of which. 1 .cu|>|Kim-, would tv llial an increaMUgty 
iiinail number ol jvoplc wuuid doure to insure with tlicni " 

i«i hee per Lard Kossett or Kltl.o»'l.x in /fr Of<'rgr amd Uo/dumt/ki amd Uemmi 
Burglary Imurarur .-titonu/ioN. Ltd , 1 gf H 51^5. at p hoy 

tp) Per LtxousY. L.J , in Coruu* v. Atttdent Imwmrue Co. (1^), aj Q. B. D. 453. 
atp 456- 

{^f) Cl. Gait'* and Laytl't Cama. pod, p 510- 

(r\ As to when a difl^cnt meaning tniuil be given, ace the extract from Lord £u.BH* 
Boaoccu's judgmeDt in fLoiartum v. Prrruh tiflo3), 4 hast 130. quoted pad. p. 4ti3. 

OJ J homtoa V it reiwi { 1 H’f4j. v App ta* 071 , C It/I v iekwab* {ilidd< 3 C. 4 i 1 • 
Re Oeorge and Gotdtrmttu and Grnirai Burglary Irunramr* ArraeuUtan Lid. 

I Q B V»f- 

{If Tianuu and Meeuy Alartmt Jmuramce Co. v. HamiUon, Prmtt O’ Co. (1S87), 

12 App. Caa. 4&4. 

(Mj bee, c.g., Stm Pin Ojjpte v Hart {1**9}. 14 App Ca*. 9(8. 

(rj See, e.f . Joel v, Harvey t.lflyy), J '8'. K. 4#*. Thi» i* the much kiM coKUlum 
caw to Which the rule m appU^. See AnUtaiitiM v. Aniim Jnegen* Maegaeiiu H'wki, 
ii933jA. C 175, atp. tUy. 

(w) See, e.g., Ktng v. Trateibn' Ituaramce AuodsOom Ltd. (1931), 4B T. L. K. 33; 
Umr V. Rartmay Pattedgen Aurmmu Co.. LU. {i(»r7J. 37 L. T. 336. 
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wider meaning (*^. So in Waichorn v. Langford (y) a fire policy insured 
“ household furniture, linen and wearing apparel " and it was held that 
" linen '' in this context referred only to household linen and not to a 
stock of linen drapery goods (r). This is sometimes called the "noscUut 
a sociis " rule (x). 

Thus in King v. Traveller s' Insurance Association, Ltd. (o), a railway luggage 
policy contained a clause that " jewellery, watches, field glasses, cameras, 
and other fragile and specially valuable articles must be separately declared 
and valued." A fur coat costing £240 was lost and a claim therefor made 
under the jxjlicy. It was contended on behalf of the insurers, who resisted 
payment, that the coat was a specially valuable article which should have 
been separately declared. Rowlatt. J. (6), decided this point in the following 
words ; 

" I have been addrc.ssed upon the doctrine of ejusdem generis, and the 
" construction of ttie ejusdem generis rule, recourse having been had to a 
" language which is no longer spoken. I think I can put the point popularly 
" and in current Language as a matter really of common sense. The 
" question I have to ask myself is whether furs are specially valuable articles 
" in the same sort of sense as jewellery, watches, field glasses and cameras 
" are fragile or sjiccially valu.'iblc articles. 1 think that Ls the modem and 
" plain English translation of the doctrine of ejusdem generis. In other 
“ words, arc they spccwlly valuable articles in the sense exemplified by the 
" particular instances named ? That is the natural way of putting it. 

" I do not tlunk they are. Furs are a commonplace article of dress in 
" the ca.se of nearly every woman of any sort of comfortable means at all. 
" The circumstance th.it thev afford great sctipc for extravagance and 
" vanity, so that you can get furs of fantastic price, does not, to ray mind, 
" .show that l>eing commonplace articles of dres.s they are specially valuable 
" in the same sort of way that jewellery, watches, field glasses and cameras 
" are." 

In Bretcslcr v, Blackmorc (c) it was suggested by MacKin'NO.v, J., that the 
ejusdem generis rule might Ik; used to exclude the loss of a car by fire caused 
by its being deliberately set alight by a third party (d), under a clause which 
covered : 

" All damage cau.sed by fire to any motor car dcscrilied in the schedule . . . 
" whetlicr arising from self-iguiUon, lighting, explosion or any other cause," 

although the policy also contained a clause covering 

" Any damage caused maliciously by any person not in the assured's 
"service" W). 

(8) In constniing -the meaning of a particular clause in a policy the 
maxim exfressio unius exclusio alterius must on occasions be applied (r). 

Thus in T'owkes v. Manchester and London .Assurance Association (f) 
where the proposal form containing a declaration that the statements in it 

(x) Cf. the maxim expressio kwiui exclusto aUeriits, infra. 

Cv) (»8 i 3). 3 Camp, 42a. ...... r- • 

(f) " Here we may apply noscitur a soms, per Lord Eu-ENbokoucb in the case 
cited IVaUkorn v. Langford (1813), 3 Camp. 42a. 

(a) (1031), 48 T. L. K. 33 ; 41 LI. L. K. 13. 

(h) As reported King v. Travellers' Insurance .dssocialion. Ltd. (1931), 41 LI. L. R. 13, 
at p. 15. 

(c) (1923), 21 LI, L. R. 258. 

(d) Hot in the assured 's service. 

(dd) For a coinplete understanding of the rule, the case of Ambatielos v. Anton 
Jurgens Margarine IForfo, [1922] 2 K. B. 185; on appeal, [1^23] .A. C. 175. should be 
studied. 

le) E-g. where there are certain matters specially excepted from the policy. 

{/) (1863), 3 B. A S. 917. 



484 Chapter VIII — The PoUcy 

were true, that it was incorponOed in tke Poluy, and that it should be the basis 
of the policy went on to stipulate that the policy should be void in the event 
of the j»oposal containing any fraudnibnt concealment or designedly untrue 
statement, it was held that the lata- words qualified the earlier and tliat 
the policy could only be avoided on the ground of a desi^iedly untrue state- 
ment (g). 

(9) The maxim verba chartarum fortlua accipiuntur contra pro« 
ferentem must in certain cases be applied to the construction of policies (h), 

*' In a case on the line, in a case of real doubt, the policy ought to be 
" construed most strongly against the insurers ; they frame the policy and 
" insert the exceptions. But this principle ought only to be appli^ (or 
" the purpose of removing a doubt, not for the purpose of creating a doubt, 
’* or magnifying an ambiguity, when the circumstances of the case raise no 
*‘ real difficulty ” (i). 

It should be obser\’ed that the maxim is only applicable where there is 
an ambiguity, and must not be used to discover an ambiguity which is not 
patent (;). 

It has bees said that the maxim is applicable to words put forward by 
the assured such as answers to questions in the proposal form (A). However 

" There are rules of construction which, though they may be cited on both sides, 
furnish several pnociples lor our guidance . and one of those rules is. that in all deeds 
and initruments the language used by one party is to be construed in the sense in which 
it would b- feasunably understood by the other. If there is any ambiguous phraae, 
another rule of construction, which was also known to the civil law, applies: Psrha 
ckartmrmm forttms acnpttntmr contra proftrmtrm And if the party who p roffer s an 
instrument uses ambignous words in the hope that the oUter side will understasd them 
in a parttcttlar aense, and that the Court which has to construe the instrument will give 
them a diflerent sense, the above rules ap|dy. and they ought to be coastraed in that sense 
in whkb a prudent and reasonable man on the other siile srouki understand them. 
Here sre find in the declnration attached to U»e polwy these words : ‘ I do hereby declare 
that the above-written paruculars are correct and true throughout * ; that is a deciara- 
tkia that those partsciuaTS are correct and true ’ Ami I do hereby agree that this 
proposal and declaraUoo shall be the basis of the contract between me and the Manchester 
and London Life Aasinance Asaociation * : that makes tlie decJaratlMi a sramnty. 
Then it goes on : ' And if it shall hereafter appear that any fraudulent concealment or 
designedly untrue statesnrni be contained therein.* the money ' pawl shall be forfeited 
and the policy be void ' I think a common person reading this oeciaratton would read 
’ and ' at the bcgninuig of the Ust clause as pointing out the consequence of an ontrue 
statement. just as if it bad begun ' so that il it shall hereafter appear.' Ac., thepolicy shall 
be void. 1 think another o^inary rule apfdics : erewstie ueiws ttthuto mUortms, or, 
as it IS also worded, rrprttnm /ecii (riser* tmettmm *010 expeuM nwmtioa of frandnient 
concealment and designedly untrue statement lauly lead* to tbs ooostrnctioo that the 
declaratioa parts with the implied tacit agreement that any untrue partictilnn should 
vitiate the policy, and that It means that, if there were a desicaedly oatnw statement, 
the pnliqr slwold be void, and not otherwise And when we bring the dectsratian so 
naderstood lato the policy, we must construe the word * untrue ' m the policy in the same 
•enee as in the ilecLmthia. 1 do not agree with the iagemous argument of Mr. Mellish, 
that because the declaiation was signed find it bccaine the contract between the parties, 
and that the policy may have a dlAerent meaning (roro the declaration, and go farther 
than it does. That would give Insnrance Companies the poster of chentlag persons 
The pro vis o and the dcciamtioo meet be read tafetber. and then ttc efeet of the 
dcch^ison » to iimtt the word ' untrue ’ to the senee ' sdIfiiUy iabe ' *' f 1 Ady), 5 B. A S. 
917, Jtor BLAcnavnn, at pp. 919-931. 

(£} See Km 4 outmm v Untuh Serciy tm*mromt* Co , Lid. (1939). 43 T. L. R. 399 ’ 

(i) Per Lnrotrr. L,J , in Consiik v Aendmt Immoot* Co. (th(l9). sj Q. B. U- 453 > 
“f P 45d Cf. Zoriek Gomeral Aeculomi end LtoMiiy Imoronc* Co., Lm. v, Morritem, 
[194*! 1 K. B 53 : 'i<>4i} » AIIK R 519 

(i) See .^aseioitif v. ( 1910} 1 K. B A43. 

(A) See Wei ford on Accident lasnrnnce. and Eda..p. y3.citingCjw<l|pfenf<V-(Indrdfm» 
Atimrmmea Co., (1931! t A. C. f 15. srtikh case doM not swu to be as furthenity lor the 
proposition. The role does not atemys Memte afsiast the itumrers*, ef, AfS Omen v- 
JUei^ Sm fMswence Co. < 19141 . 30 U. L. R. 179 ^ A.J ; on npii^ (tfts)* J» tL 1 . B. 

565- 
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this may be, it must aJways be remembered that the sufficiency of an 
answer in the jwoposal form may be determined by the form of the question 
to which it is given (f). In such a case, if the question is ambiguous, a 
strictly accurate answer may be sufficient although it does not reveal the 
whole truth (m), and the maxim is applied to the question and not to the 
answer (n). 

(10) Where there is a conflict between printed and written words (o) 
in a pwlicy in cases of doubt preference will be given to the written 
words (p). 

As was pointed out by Walton. J., in Cunard Steamship Co. v. 
Marten (q ) : 

“ It is obviously necessary in every case to consider carefully the 
" description of the risk or st>ecial kind of indemnity expressed in the 
" written words of the policy in order to ascertain whether any particular 
*' clause of the printed form applies to the insurance effected by the policy. 
" It is most unusual to find that the superfluous or inappbcable words have 
'* been struck out of the printed form." 

Moreover (r), 

" tlic same rule of construction which appbes to all other instruments 
*' applies equally to this instrument of a policy of insurance, viz. that it is 
to be construed according to its sen.se and meaning, as collected in the 
" first place from the terms used in it, which tenns are themselves to be 
" understood in their plain, ordinary, and popular sense, unless they have 
" generally in respect to the subject-matter, as by the known usage of trade, 
" or the like, acquired a peculiar sense distinct from the popular sense of 
" the same wortls ; or unless the context eridently points out that they must 
” in the particular instance, and in order to effectuate the immediate in- 
" tention of the [larties to that contract, be understood in some other 
” special and peculiar sense. The only difference between policies of 
" assurance and other instruments in this respect is that the greater part 
" of the printed language of them, being invariable and uniform, has 
" acquired from use and j>ractice a known and definite meaning, and that 
" the words superadded in writing (subject indeed aways to be governed in 
" point of construction by the language and terms with which they are 
" accompanied) are entitled nevertheless, if there should be any reasonable 
" doubt upon the sense and meaning of the whole, to have a greater effect 
" attributed to them than to the printed words, inasmuch as the w'litten 
" words are the immediate language and terms selected by the ptarties 
*' themselves for the expres,sion of their meaning, and the printed words are 
" a genera] formula adapted equally to their case and that of all other con- 
" tractiiig parties upon similar occasions and subjects " (r). 


( l ) Sec ante, chapter VH, pp. .448-449. 

(m) See, c.g., Corcos v. Rougemon! {tgzb), 23 LI L. R. 164 ; Rcveli v, London 
Gonorat inswanct Co. (1934), 50 LI. L. K. 114 : ZuricM General Accident and Lialtility 
Insurance Co., Ltd. v. Afornson, (1942] a K. B. sj : fi 9 <Jj i All E. R. 529. 

(n) See ante, chapter VII. p. 446, and cases there ciM. 

(0) Where, as sometimes happens, printed words have been struck out with the 
intention of both parties of restricting cover, and the result Ls that, disregarding the 
words so erased, the cover of the whole policy is actually more extensive, oral evidence 
can be given of the mistake and rectification of the policy claimed. See case cited in 
next note, and, as to rectification, see post, chapter iX. Where one {>arty alters the 
wording of the policy without the consent of the other, see post, p. 487. 

(p) Xau/mann v. Brilisk Surety tnsurance Co. Ltd. ((929), 33 LI. L. R. 315. 

(h) [1902] a K. B. 624. ^proved by Bigram, J., in (VesUm Assurance Co. of 
ToroiKo V. fW#, (1903] 1 K. B. 376. at p. 389. 

(r) Per Lord Eluuiboroucr in Robertson v. (1803), 4 East, 130, at pp. 135. 

136. 
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{ii) If the contract of insurance be contained in two documents between 
which there is a conflict, the later docjBnent is as a rule (s) to be preferred (f) 
to the earlier as showing the latest inter tion of the parties (»). • 

2 . Oral evidence of policy.— -The general rule is that oral evidence is 
not allowed to be given in order to explain, add to. vary or contradict the 
written terms of a document (v). 

There are many exceptions (w) to this nile, which has not been exempli- 
fied in many reported motor insurance cases (x). An account of one of 
these (y) is given in a succeeding section of this chapter, as it is only in 
circumstances such as those present in that case that the rule will in practice 
become important in motor insurance (2). It must , of course, be remembered 
that oral e^'idence may always be given to show that the policy is void, or 
that for some reason the insurers are entilletl to repudiate it (a) or their 
liabiUty (b) under it. Of these more instances are found in motor insurance 
cases than in many other branches of the law of contract (c). Oral evidence 
may also be given to show that the policy does not represent the true 
contract between the parties (</). or that one of them has by his conduct 
precluded himsdf from relying u|x>n one of its tenn.s (<•). An example of an 
oral variation of the cover pmxnded by an insurance policy occurred in 
PalfHfr v. Comhill Insuraucf Co. fee). In that cas<* insurers issued a certi- 
ficate covering three months' use Insurers alleged and proved that thereafter 
and before the arcident. the subji-ct i>f the claim, occurred, the insurance was 
\aned by mutual oral agreement, so as to el’s! net the cover to the ii.se of the 
vehicle in the MepaJ district of t'anibridge,sliire only They further alleged 
that a new certificate incorporating the new term had been delivered to the 
assured before the accident. 

3 . Interpretation of policy by reference to other documenta.— 

The position of the .statutory insiir.-ince rertifu.ite ha.s liecn considered 
separately in an earlier chapter (/), where it wall l»e found that that docu- 
ment cannot as a rule (g) affect the interpretation or operation of the 

Ijf For an exception. «« puef. p 

if) Ci FotrA/f V iSnncKrtter anJ L'.'fuion l.ilt Aaunint:* AtioitMKrn (l86j|, J 
B dr S VI 7. an lo vtlut h wv futUter amu. at p 4S4 

(Mj Katifmitmm v Bnliii /•uMdave Co LSJ 35 1.1 L l< 315, fur 

KowLAn. j . at p 31S. 

(I’l See (ccneratly WrlJortl or .Siciclent Iijiuramr. rnd Fjln . p 7^. and Ponmil on 
Estdence, toth F.dn , pp ty> rt and *rr A»e^o-( aiiivntaH ItanA, Ltd. v. Loitdom 
and Proointiai .Maniu and ttfnrral lm>ntann C o . iJd (iijioa). 10 Coin Cu. I. 

!■') See. ior a summary ul these. WcUord on .VeenJent In.uraiKe, 2nd Edn , p, 74- 

IJrt See. e.g . litmn*) v CornktSI Intntancr ( o 'IVJ*.’. U I- K JO- 

tyf Kaafmann v UrtSv.k Snttty tmimrantt fn . l.td f iv2V,>, 43 T i.. K 3V9. 

{m\ See pad. p 4*17 

(«) Or that it doe* not ext*t— a* 0 f . wlkete there hoa been a miatolie — u to which 
fee amUt. chapter I. and pod. chapter IX 
(hj See pod, chaptcf tX 

(cj £ g. chartcrportie*. or ccmtracU between landtonl and tenant. 
id) See Sontk P.mt Lmnea>ktrt Iniuranet Co Ud v C roudmh (iV3ii. 40 Li. 1~ R. 22 . 
5 we /.i/e Atiwantr Lo of Canada v Jmni. ,l**4)j 2 AU E K 423 tC A.). 

{el By e»tot>}ie{ or eaivet — a» to wiutb *cc pea/, chapter tX, And ace Kanfmann v. 
Bnhik Surdy intnramta Co , Ltd . cited in text in the next iMscttoo. 

tr«i ( 10331, 32 IJ L. K 711 It wa« argued bol riot derided ttuit there conM he oral 
alterauim .S^^nmtty no poticy had bera mned. no that the poiicy, il any. wa* oral 
tinie*)i the certllkate tnccirporated a cover nertr 
(/j Chapter !i, ante, p 110 

Excepuona] caoea might ocenr nhata the tiwtueta iaWM a cnrtiicnM which doe* 
not conioim to the fMuitecaenu of Regidattotui laaoed by the Mialstw of Tnunporto- 
lor example, il that ofikia/ pnMcribed tlwt all MmitatMsa m ue to be fonad in the policy 
ntnvt be atated on the ecrUheate, an aaesred ntght tai tome tiicwmetaaeee be entitled 
to ememe tbet the nee etated on hB certiheste was the eae allowad by the policy. 
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policy (A). Whilst the general rule excluding oral evidence equally applies 
to prevent reference being made to any other document which does not form 
part of the contract between the parties, as will be seen from the account of 
KauftMnn v. British Surety InsuranceCo.. Lid. (t). given in the next section, it 
sometimes occurs that other documents are permitted to be used in cases of 
ambiguity to show what the real contract between the parties was intended 
to be. In motor in,surance cases this will generally occur where the assured 
has in his projwsal form or otherwise bargained for a policy “ in the usual 
form," or “ containing the usual conditions " of the policies issued by the 
particular insurers. If he gets a policy not in that form, or not containing 
those conditions (k) he will be entitled to refer to any document, such as a 
prospectus or advertisement issued by the insurers, to show what was the 
real contract (/). Where, for instance, an illustration was drawn up by an 
agent and the application for in.surance was only intelligible as embodying 
the terms of the illustration, the illustration was held to be a document 
forming the contract, and the policy was ordered to be rectified to give effect 
to that contract («). 

Moreover, it is submitted — as is indeed to some extent shown by 
Kaufmann's Case (w)— that reference to other documents may sometimes be 
made to show what is the meaning of any ambiguous term in the policy, 
although there is no other evidence of rliffering intentions between the 
parties than that to be deduceil from an examination of such documents 
them.selves. Thus if the assured is asked to choose, from three different 
" Descriptions of Use " clauses, the one he desires inserted in his policy, the 
insurers could not, it is submitted, in a case (if ambiguity seek to put upon 
the clause accejited by the as.'>ured an interpretation which would render its 
effect oquix’alent to one of tfio.so which he rejected (0). 

4. Conflict between policy and proposal form.— Ca.scs of conflict 
Ixdween policy and profKivil form do not often occur. When they do. each 
ca.se must be considered in regard to tlic facts and the particular conflict of 
that case. It is submitted that no general rule can be laid down (/>). It 
has been said that the genend rule is that the policy, being the later docu- 
ment, prevails (q). This projxisition rests upon the authority of the case 
of Kaujmann v. British Surely Insurance Co. Ltd. (r), in which the facts were 
as follows : 

The assured, Kaufmann, carried on the business of letting out cars on 
hire to jiersons who would dri^ c the hired cars themseh es. He desired to 
effect a jxiliey which would cover accidents wTiirriiig vshilst his cars were 
being driven by customers and would also co\ cr tliem when being used by 
him.self for his own private pleasure purjxiscs. He insti:ucted insurance 
brokers to obtain for him a policy giving the cover indicated. The brokers 
asked the insurers' underwriter, a Mr. Hastings, whether their policy would 
give this cover. Mr. Hastings in reply handed a specimen form of policy 


(A) See emit, chapter II, and see Cray v. Btackmore, [1934] * K. B. 95. 

(l) (1919), 43 T. L. R. 399 - 

(A) All to his rights in such a case see post, chapter IX, and sec SorUk East LaKcaskir* 
Insurance Co., Ltd. v. Croi.'i^a/« (1931), 40 LI. L. K. 

(!) See Bawden v. London, Edinburgh and 0/asgtnv d.ssuraHce Co., [1891] 2 Q. B. 534. 

(m) Sun Life Assurance Co. of Canada v. Jervis, fi 943 j i All E. R. 425 (C. A.). 

(*) Kaufmann v. Brihsh Surely Insurance Co., Ltd. {1929). 45 T. L. K. 399. 

(0) See further port. p. 370. and the example there given. 

(p) Sec, e.g., Fawkes v. Manchester and London .Issurance Association (1863), 
3 B. & S. 917 ; also Knowler v. ltfnm.son, [1947] 4 ®® ■ n»"»- Krnnison v 

Knowber, [1947] 1 All E. K. 302. 

iq) Wellord on Accident In.surance, 2nd Edn., p. f>2, note (w). 

(r) (1929). 45 T. L. R. 399 : 33 U. L. R. 315. 
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to the brokers, pointing out that it contained in Schedule A, under the 
• beading " purpo^ for which used,” ^e typed words : " private pleasure 
or private hire by the assured an^dr*pnvate hire by the assured and/or 

g ivate {deasure by hirer.” Upon this information the brokers informed 
aufmann that the policy would covct his driving for his own private pleasure. 
A proposal form was subsequently filled in by Kaufinann. This proposal 
form lasted only to hire driving and in his answer to the question as to the 
purposes for which the policy would be used Kaufmann stated " private 
liire.” 

Upon this a policy w'as issued in the form of the specimen shown to the 
brokers, covering use for private pleasure by the assured as well as hire 
driving customers. It also contained a condition to the effect that the 
car was not co\'ered when being used otherwise than for the piuposes stated 
in the proposal form. 

Vt'liilst the car was being used for Kaufmann ’s private pleasure an accident 
occurred and a claim in respect thereof was made under the policy. The 
insurers resisted this claim on the ground inttr alia that the condition 
referring to use other than as describe in the proposal form applied. Oral 
evidence was admitted by the arbitrator as to the negotiations leading up 
to the issue of the policy between the assured and the brokers, and between 
them and the insurers, as described above. On an appeal by way of motion 
to set aside the arbitrator ‘s award on the ground that the oral cndence ought 
not to have been admitted it was held that the evidence was admissible {$) 
and that the insurers were liable on the policy (/), The judgment of Roche, 
J. (w). is instructive on a number of the pnnciplcs considered in this section. 

5. Clasaiflcatfon of Policies. 

(i) Different kinds of Insurer . — Before proceeding to consider in detail 
the various clauses of a motor insurance policy and their meaning and 
effect, it Is necessary to remind the reader that there are many differences, 
both in structure and in wording, between motor policies issued by different 
insurers (p). The difference between tariff and non-tariff companies and 
that between insurance companies and underwriting members of Lloyd's (w) 
need not here be explained (x). It is sufficient to say that a large number 
of insurance companies have agreed amongst themselves upon uniform rates 
of premium for the various risks which tliey insure, .and upon a standard 
form of policy in each class of such risks. These arc called ” tariff ” 
companies. Again, both ” tariff ” and non-tariff companies and under- 


(j) On the grtmwi that •mch evKlmcv o »dt»i«ubte to •bow coosicUmtiy with the 
la.ii|!:aage oi tt)« policy what th« n«ic i* Ici liutittHg &■ Jhw v. BmtiMm (tSgiS). t Com. 
Cas. 120) and alao to ibow eMoppcI (cf. fiaWtfn v. Lxmdom, E 4 tntnutk and Glatgom 
Auuriuue Co., f iBiuj J Q- B. 534, and lloUAtcvotk v Lamtaskitt amd Y<rwktre Intwnmee 
Co. *3T. L, R. 32M 

(g By application of the thtw mkn ot constmction. the tomitm pn f tro mUt rule, that 
w rit t en word* pm-ail over tbme pnnted (C/ynn v, Umrtiuom A- Co , [1893) A. C. 35 »). 
and that if there be conflict between two ducuinnata. the later one u to be regarded ar 
the more exprexatve of the intentiua of the parttca (cf- WUhmmi Brotkert v. Ague*, Ltd., 
fiVHl A. C. 510. at p. 337. 

Imi Aa reported 33 LI, L. R 317. 

(r) SeeaiW, }^, 47S#ric7 , (oraeeneraldeicnpUoa As to whether a motor iiwuiaiKe 
poh^ need be in wntiap embodied tn one docomMit, we S mmm m v. Gnukam Fin and 
Atftdeni Immnner SocMIy, Ltd.. rtO}hi 3 K B. 133: fmih] I All E. K. Ijt, and 
Podmn V. ComkUl Immrnmn Co. (1933). it U- b. K. 7#. fs thorn casM the aomnd 
daimed indemnity altluagh there was no wnttm policy. The Road Tmttc Acta. 

i93U(m-35nnd3h)and 1934 i«. lohwetBcinarly lorwimtvimtingaitliarlndhifacmala 
pobey or of a cover-note 

M AatioUoyiil’»p«yciiM. awitwtlMrcbi^erVn, nnte, p.47b. 

(rj SiacwthedlflereacaaaiwUffily ialarau----fai. they do aot aSwt the aaMnd* 
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writers have internal woridng arrangements amongst themselves, which, 
with the one poraible exception of the knock-for-knock agreement (y), do 
not affect the position of policy-holders. Whilst it is recognised that all 
policies issued by tariff companies are in a standard form of identical 
worcffng in each class, it is sometimes thought that most policies issued by 
other insurers — non-tariff policies — substantially conform to this standard, 
both in wording and effect. This, however, is not always so. Although 
there are many similarities between tariff and non-tariff policies, on the one 
hand, and inter se amonf^t the policies i^ued by non-tariff insurers on the 
other, there are respectively as many differences. Moreover, not every 
policy issued by the same in.surers — whether tariff or non-tariff — is precisely 
the same. Thas each insurer has various " descriptions of use ” (z) clauses 
which are inserted in a standard form of policy according to the require- 
ments of the particular assured. WTiilst the general structure and outward 
form of the policy and the classification of its terms are common to many 
motor policies now in use. this apparent similarity is, as has been exp]ained(A), 
often highly misleading and the actual words used in every clause and the 
whole policy must in each case where any policy is in question be carefully 
considered. 

(2) Different kinds of policy. — Tlie different types of motor policy may 
be explained and classified by the following summary : 

(A) Classification of policies according to the class of vehicle insured. 

1. Private cars and motor cycles ; 

2. Commercial vehicles ; 

3. Paying passenger vehicles. 

(B) ClassificatioM of policies according to the risk covered. 

1. Comprehensive cover ; 

2. Third party cover only ; 

3. Road Traffic Act cover only ; 

4. Other forms of limited cover ; 

5. Special policies ; 

6. Cover against fire and theft only (6). 

(C) Classification according to the use of the vehicle. 

1. Use for pleasure only ; 

2. Use for business only ; 

3. Use for both business and pleasure. 

The above A, B, and C may lie c.xplained shortly in turn. The classi- 
fication according to the class of vehicle insured clearly differs from that 
based upon the risk covered. Thus a commercial vehide may be insured 
only against third party risks, whilst a private car policy may cover that 
car only when being us^ for the purposes of pleasure. The insurance of 
any class of vehide may be of the comprehensive kind, that is, as e.xpiained 
below (c), covering all risks of loss of aJl types which the assured may incur 
arising out of his ownership- or use of the vehide, or covering only one 
particular risk — as, for example, a policy insuring against loss by fire only (d). 


E S«e post, chapter IX, as to knock-for-knock agreements. 

A* to *' Description of Use " clauses, see post, p. 570. 

AnU, p. 479. 

^ E.g., a gmrage proprietor's policy, or an ordinary private car policy where the ^ 
Id op " and the insurers agree to suspend the policy so far as it covers the nse of the 
vehicle, leaving the fire and theft clauses in force. As to the former, for an example see 
Yorh^irt Inmrtnse*. Co. v. Crain*, [1922] A. C. 341, and as to the latter, see post, 
chapter IX. 

(c) Post, pp. 430 st ssq. {i) See note (b), starts. 
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Ag^, the classification according to the use of the vehicle covered differs 
from either of the above. Thus a private car may be insured under a policy 
which gives comprehensive cover wh^ the vehicle is being used for pleasure 
and no cover at ail when it is being used for any other purpose {«). It will 
be seen that the above classification does not by any means separate every 
motor policy into a watextight compartment. In fact any .such classification 
is impossible. Thus there are comprehensive commercial vehicle policies ; 
Road Traffic Act private car policies ; comprehensive private business 
l^licies ; policies covering primarily use for pleasure, but which insure a 
limited use for bu.siness. and so on. 

(a) Different classes of vehicle.- A'ehicles are placed in different 
clas^ by insurers for purposes of business convenience — chiefly for the 
purpose of regulating the determination of the premium for any particular 
vehicle. 

1. Private cars an^i motor cycles. — These are cars and cycles owned 
either by private indii’iduals or by business concerns. The word private 
in this classification refers to the lyin' of the vehicle itself, and only 
partly' to the purpose for which it is to be ijse<l. Thus any ordinary 
fix'e-seater touring car will generally come into the class of private 
veliiclc, whether it is to be used for the purix>sc.s of pleasure or business 
or both. But it^ay come into another class if it is to lx? used lor the 
carriage of good-s. or fur the conveyance of jvissc'ngers for hire or reward. 
On the other hand, a jo-ewt. motor lorry chassis or a motor roach 
will generally be cl.t.s,sitied as commercial or public scr\-ice vehicles 
respectively. But cither of these might in certain circumstances be 
classified as private vehicles. For e.xamplo. if a light lt)rT\ is converted 
into a private caravan, or a small motor coach use»l exclusively for 
pri^•atc purposes (/). 

2. Commercial vehuies.- Tfietie are motor vehicles used for the 
pur]x>se of carrying goo<is or mcrchandi'a' of any sort. 

3. Public sm-icc vehicles or flaying passenger vehicles. — These arc 
motor coaches (g) and btisc.'i used for ron\eying pa.ssengers for hire or 
reward and cars-c.g, taxis, hackney carri;igcs and private hire cars— 
u.scd for the .s.ime puryxea; (h). 

(b) Different claiwes of riak. 

1. Comprehettsive cover . — Comprehensive cosTr { 0 . wliich is more 
frequently found in private car ptdicies than in |xjlkies insuring other types 
of vehicle, is, as its name implies, all-embracing. It is designed to cover 
(with certain exceptions) {j} as far as jrossiblc every loss which the assured 
may sustain as a result of his pc»scssian or owncrslup of the vehicle, or 
arising out of its use by him or on his behalf {k). Thus a comprehensive 
policy covers : 

(i) Any liability which tlic assured may incur to thirrl parties 
arising out of the use of the insurer! \Thiglc. whether the liability is in 

(/) Id ntany private car policies. tf) B.$. a shaoUng brake. 

(g) A* to pabitc scrvtce vclikles and tbe statutory reqoiretnenU as to tnronoce in 
tbeu case, see ante, chapter IV, p 2<»3 

(hi As to vefaieie<i to which pasteogen are cartied lor hire or resrard aoil tbe etattt- 
tory mqoimnesiUi as to insurawe to their case, see eal*. chapter IV, p. 

(A For an example of coffiprebeosive cover see the specimen poUcy wt out and 
considered in this chapter, post, pp 498 et uii. And see. lor a general description, tmt*, 
chapter 11, p. 10b, 

(#) E.g. the samml's own prop ert y or p r op erty held in trust by him. 

(ki Or by Iricods to whmn he has tem the vehicle. A* to the eniqrMwbility of 
tide pan of the cover, tee amU. cliapter tl, p Q>&, and chapter tV, p. ai 1. 
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respect of death, bodily injury, or damage to property, and whether 
the third party is a voluntary passenger (/) or the liability is one against 
which insurance is compulsory or not (m), and however the liability may 
be caused (w). 

(2) Any accidental damage to the insured vehicle resulting from 
any cause outside the vehicle itself — whether as a result of the negligent 
driving by the assured or some other person of the vehicle itself, or of 
the negligence (0) of some third party, or with some exceptions (P) 
some purely fortuitous means, such as, for example, the collapse of the 
garage in which the vehicle Is kept which damages or destroys it. 

(3) Destruction of the vehicle by fire. 

(4) Loss of the vehicle by theft. 

(5) Death of or personal injury' to the assured arising out of the use 
of the vehicle. 

(6) Medical expenses (q) incurred by the assured as a result of per- 
sonal injuries sustained by him or his passengers in a motor accident. 

(7) Legal expenses incurred by the as.sured in prosecutions arising 
out of an accident involving damage or injury to tliird parties. 

(8) Theft of rugs, luggage, personal gexxis, etc. 

(9) Risks arising from transportation of the car, and, in some cases, 
u.se of the car abroad. 

• 

2. Third parly cover only . — A policy of this type (whether issued in respect 
of a private, commercial, or public ser\ice vehicle) gives insurance only 
against liability which the assured may incur to tliird parties arising out 
of the u.se of the vehicle on the road. But it insures against any such liability 
to any such party — and in these iin{)ortant respiccts differs from the type of 
cover next described (r). It insures against liability in respect of damage 
to property (s) as well as in respect of death or {wrsonal injuries ; it insures 
(sometimes with certain exceptions) (/) against liability to any tliird party, 
whether such tliird party is, for example, a friend or relative of the assur^ 
driving with him in the car, or a jicdestrian knocked down bj' him on the 
road (a), or the owner of a wayside building into whose wall the assured 
crashes. 

3. Rood traffic cover only . — This type of policy is issued for the purpose 
of satisfying the requirements {b) of Part II of the Road Traffic Act, 1930 (c), 
and for that purpose alone. It gives only the insurance which is made 

( 1 ) As to who is a voluntary passenger, sec anlr, chapter IV. pp. ’03 rt seq. 

(>») E g. liability in respect ol damage to pniperty. As to what insurance is com- 
pulsory, sec a»i/«, chapter I V, pp. 1 <! seq 

(«i) As to the legality of some policies which restrict the indemnity to liability arising 
from specified causes, sec cliaptcr IV. p. 104, and as 10 the legality of insurance 
against liability resulting from the criminal act of the assured, see ante, chapter Il.pp. 107 
et seq., and post, chapter IX. 

(0) Or iiiahciuus damage bee Urtwslei v. Iflackmore (1925). n IJ. L. K. 258. 

(p) E.g. damage caused by war. riot. etc. 

(0) As to insurance against thP statutory liability for medical fees for attendance on 
thira parties in certain instances, which is now deemed to be included in the statutory 
requirement of insurance against liability in respect of bodily injury, seeante, chapter IV, 
p. 267. and chapter V, p. 341. 

* (f) " Road Traffic Act only ” cover. 

i») Which is not compulsory. See ante, chapter IV, pp. 188 el seq. 

(0 E.g. a servant of tne assured. 

(а) Even, it would appear from the wording of certain policies, if the pedestrian is 
the Lloyds’ underwriter who issued the policy to the assured. Sec Digby v. General 
Accident Fire and Life Assurance Corporation, Ltd., [1943] A. C. 121 ; [1942} 2 All E. R. 
3 » 9 - 

(б) As to these reciuiremcnts, see ante, chapter IV, pp. i 38 «/ seq. 

(e) 23 Haisbury's Statutes 607 ; see ante, chapter IV, p. i88. 
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campulsoiy by that enactment — namely, insurance against any liability 
(except contractual liability) in respect of the death of or personal injury to 
certaui classes of third parties *fl)e exact requirements of this statute 
have been examined in detail in an earlier chapter (e), and it is unnecessary 
to enlarge upon them again here. It need only be repeated that this 
type of policy does not insure against liability to anj'onc m respect of any 
d^age to property, and does not cover liability to certain classes of third 
p^y— for example, liability to non-pa3dng passengers carried in the car. 
The doubt as to the legality (/) of some policies of this type which, while 
covering liability in respect of the death or bodily injury of a passengtf 
carried by reason of or in pursuance of a contract of employment, as is 
required 1 ^ the Act (g), exclude cover of such liability in resp^ of pa^engcrs 
carried for hire or reward, which liability is equally required to be insured 
against by the Act. has been pointed out (A). 

4. Other forms of limited cover. — It is not possible to do more than- barely 
mention some of these. A motor policy may, for example (as when a car is 
bemg “ laid up ” or is otherwise out of use on the road) (t), insure only against 
loss % fire or theft. 

5. Special Policies . — These also cannot be more than mentioned. For 
example, a policy' may be issued to cover the use of a racing car in a particular 
race, gi\'ing cover for one or more of the risks described above (A). Again, a 
vehicle being transported by land or sea might be insured ag.'iinst the risks 
of that particular transport (/}. Other types of special policy are those 
which do not insure a definite ascertained Vehicle, but insure any vehicle 
which may come within the class defined in the policy (m). 

(c) Clauification according to the use of the vehicle.- Tliis has 
been called a classification more for the purpose of convenience than for 
reasons of law or logic. Practically every motor policy defines the use of 
the vehicle which the insurance covers (a). Thi.s Ls called " limitation of 
risk," and the effect of this " limitation of ri.sk ” vanes according to the 
terms of the policy. In most cases its effect is merely that the vehicle the 
subject-matter of the [lolicy is not regarded as such when being used for 
any purpose outside tin* scope of the u-se definecl — whilst bc-iiig so used it 
becomes for practical purposes, and is treated in law as if it were, another 
vehicle altogether (0). Thus if a private car i.s insured whilst Ixing used 
for purposes of pleasure it is in.sured only whilst being so used, and when 

(</) stut. chapter IV. 

(f) Chapter IV’, ealr, pp. t 8 $ ti 

</} le lor the purpose of wtisfying the rrqujremtitts of the Koad Traffic Act, 15150 — 
sa to wluch nee amir, chapter IV 

(f't The Road Traffic Act. 1930. » 36 (1) (ui^ {^3 HahlMtiy'a Statntwi 637)- 

jk) See mmU, chapter IV, p J03 

(0 See note (t), amU. p. a^ see port, chapter IX. 

Cf Jaekion v Londom Motor Sporti Co IJ- I. K t6 

£ As to the cover girca by the ordinary com^ d he oa tve policy la rwpect o( tranat 
veincie tee port, pp yn tt i#y 

(w) £.f hfotor tmden' poUciea. (or a deecription of which Me poll, chapter IX. 

(a) See the “ Deaeriptian of U*e '* claute. deacribed pert, p. 570, 

(0} See Farr v Moka Tradin' Mutual Imurmut SotUty, ' lojo] 3 K. B. (169: RehefO 
V. jfafio-Sarow Immramu Anoetattau (19*7). 43 T L R 339; Fnmmud tnamam* 
Co X Moogam. Ii933j A C. 140 ; itamnom, t.U v Btmrnm, ftp**) » A, C. 411 : Jo"** v. 
W’rhA Immamta Cooporahmi, Ud . I1937) 4 AU E R. 149 . Lttrtapm v. L it t m t e* aad 
Cemtral tmmrtmea Co. <1936), 34 Li L. K. 64 , Ptrmur* v. Futcam Bedltr amd Geueral 
Itumramea Co. (1936). 54LI. L. S.«a ; Slamx.Ltaam amd Ceaarat /MMtnmar Co. (I94t)- 
71 U L. R. 256 : Bomim v. Zmrkk Genera/ Atetdtmt ami Lmbttily tmmrmm* Co., [>945] 
k- B. rtft ; J1943; I All E. R. 4317 ; Hartmt v. ftmUmay Pmtongm Atmrotm Co„ [i9S*i 
I All £ R. 650. And M* farther pmt, pp, 493 at tag. 
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being used for buaness it is not the vehicle insured by the policy {p) . and for 
all practical purposes might be an entirely different vehicle— just in the 
same way as where a policy insured a 20 h.p. 5-seater private car, and that 
car was converted into a 50, h.p. ao-seater public service vehicle, it would 
not be the car covered by the policy {q). But there is in general this dis- 
tinction between the two examples given. In the first, although the car 
when being used for any purpose not covered by the policy ceases to be 
insured by the policy, it becomes so insured directly it is used for the defined 
purpose again. In the second example, even if the converted vehicle 
were restored to its original character it would not as a rule become the 
insured vehicle without the permission of the insurers (r). 

But in some cases, if certain words are used in the policy, the effect of 
this “limitation of use*' clause may be that if the insured car is once used 
for any purpose other than that defined in the limitation of use clause the 
policy itself or the insurers' liability to make any payment thereunder may 
cease to exist (s). as between the parties to the contract. The position of 
" Road Traffic Act third parties ’’ has. it will be remembered, been safe- 
guarded by the M.I.B. -Agreements (/). 

6. ClaMlficatlon of terms of the policy.— The difficulties of ascer- 
taining from a contract constructed in the manner which has been described 
exactly what are the rights of the parties thereunder have also been pointed 
out («). Other but not lesser difficulties arise from the fact that different 
terms of the policy have different effects in law. The three main types of 
clauses have ^ready been described (») as being descriptions (of the subject- 
matter and of the risk insured), non-essential conditions and essential 
conditions (a). The difficulty of distinguishing the particular clauses of a 
motor policy in accordance with this classification is intensified by the 
different meaning which is given to the terms " warranty ” and “condition" 
in different branches of the law. In the law relating to the sale of goods 
(and in other branches of the law of contract) a condition in a contract is 
one the breach of whicli vitiates the contract (6). It is a term on which the 
contract is based or on which it depends (condition precedent), or from which 
it is suspended (condition subsequent), and if the condition is broken the 
whole contract may fall to tlic ground (c). This is sometimes expressed as 
being a term which goes to tlie root of the contract. In distinction to this 
meaning of the word " condition ” the term " warranty " is used as signi- 
fying a clau.se the breach of which cannot vitiate or avoid the whole con- 


ip) Sec keberU v. Anglo-Siuon fttsfrattce Association (1927), 43 T. L. R. 359; 
Gray v. Blackmore. [1934] i K. B. 95. 

(9) Cl. StaUm V. London General Insurance Co. (193*). 48 T. L, R. 574 , and see 
kogersoM V, Scotiuk Automobile and General Insurance Co., Ltd. (1931). 4 ® T, L. R. 17. 
(r) See Rogerson v. ScoUisk Automobile and General Insurance Co., Ltd. (supra). 

(*) See per l.*ird Buckuastkk in Provincial Insuranu Co. v. Morgan, [1933] A. C. 
»40, at p. *47, and per Scruttom, I-.J., in the same case. [193*] a K. B., 70, at p. 82. 
( 1 ) See chapter Vi, an/«. 

(«) Ante. p. 479- 
(v) Ante, pp. *8o, *8i. 

(a) See per Rouer. L..J., in Roberts v. Anglo-Saxon Irrsurance Association (19*7), as 
reported 17 LI. L. H. 313, at p. 317. and per Bankbs, L.J.. in Farr v. Motor Traders’ 
Mutual Insurauce Society, [19*0'] 3 K. B, btse). at p. 673. 

(ft) See Chalmers on Sale of Goods, itth Edn.. pp. 44, 139. 

(c) This, however, is at the option of the party against whom the breach is committed. 
See per Lord Rkadino. C.J., in Stebbing v. Liverpool and London and Globe Insueance 
Co., Ltd,, [19*7] a K. B. 433. at p. 437, and approved by the Court of Appeal in Steoens 
6 - Sonsv. Timber amd General Mutual Accident Irrsurance Association, Ltd. ( 1933 ). 45 
U. L. R. 43, and see post, chapter IX. C/. also Heyman v. Danmiu, Ltd., [1941) A. C. 
356 ; C*94*] I All E. R. 337. 
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tract (i), but has effect independently, leaving the contract in uninterrupted 
existence for all purposes save those directly touched by that breach. But 
in insurance law, as I^rd Haldane poiaii^ed out in Dawsons, Ltd. v. Bonnin (e) r 
•• ‘ Warranty ' is a somewhat unfortunate expression to have been used 
“in this connection. The proper significance of the word in the law of 
" England is an agreement which refers to the subject-matter of a contract. 
“ but, not being an essential part of the contract either intrinsically or by 
" agreement, is collateral to the main purpose of such a contract. Yet 
" irrespective of this the word came to be employed in England 'when what 
" was really meant was something of wider operation, a pure condition. 
*' If goods tendered in performance of a contract do not satisfy the condi- 
" tiom stipulated for, the buyer may reject them ; but he may alternatively 
" acceprt the goods and claim damages for breach of the stipulated condition, 
" thus treating his claim as one for damages for a breach of warranty, 
" sufficiently so constituted. The condition is thus wider than the warranty 
" strictly so called, but may sometimes be founded on as giving rise to a 
“ contract of warranty.'’ 

In insurance law, therefore, the terms condition and warranty are used 
indifferently and indiscriminately (/). The matter is furtlier complicated by 
the fact that the use of a particular word in a clause in the policy does not 
necessarily determine tlie character of that clause. Thus, as Sckutton, L.J., 
pointed out in Re Morgan and Provincial Insurance C o. (g) : 

“ Ko doubt a great deal turns upK>n the language of the pmrticular 
" px>licy ; but it must be rememberctl tliat in contracts of insurance the 
" word ‘ warranty ' docs not necessarily mean a condition or promise the 
" breach of which will avoid the pwlicy. A warranty that a marine pxjlicy 
" is free from piarticular average certainly docs not mean that if there is a 
" p)artial loss to tlie insured ship the whole p)olicy is avoided. It merely 
" describes the risk, and means that the only risk being insured against is 
“ the risk of a total loss and that a f>artial loss is not the subject of the 
" insurance. Again, if a time pxtiicy contains the clause ' warranted no 
" ‘St. Lawrence between Octolxjr i and .\pril i,' and the vessel was in the 
" St. Lawrence on October 2, but emerged without loss, and during the 
“ currency of the pwlicy in July a loss happ>cns. the underwriters cannot 
“ avoid pjayment on the ground that between October i and .\p>ril i the 
" vessel was in the St. Lawrence ; Birrell v. Dryer (A). That is an example 
“ of a so-called warranty which merely defines the risk insured against." 

In motor insurance policies the word condition is generally used to 
describe all clauses of the pwlicy hating contractual force (i), anti the term 
warranty is not so often used. It must be understood, therefore, that w’hen 
either of these words is found in a motor policy^ it has no .special significance 
except in so far as it may give to a piarticular clause in the [xilicy contractual 
force which that clause might otherwise not have (fr). With these distinc- 


(d) Cf pml, p. 4(X>, as to the difference between " fundamental " and " non-funda- 
mental " terms. Cf. too the judgment of Lords VVricht and I’oiireR to Hey man v. 
DartnHs. Lid.. [><>42] C. 356 ; 11942] 1 All £. K 337. 

(*) [19*3] a A. C. 413, at p. 432. 

(/) Sec many policies where the word ’’ warranty" is used in one jwirt as meraiy 
desenpitive and 10 another as essential— «.g.. " warranted to be used o^y for busintsw 
purposes " and " the troth of statements in pm>p>osa] form is warranted.'’ 

(«) [*933] 2 K. B. 70. at p. 79. (A) (1884), 9 App. Css. 345. 

(I) llins most of ttw clauses to be found under the general heading of " conditions " 
vegenerally merely conditions precedent to the insurers’ liBhility in respect of a pwiticn* 
lar claim, and the failure to observe them will not neceiutnly affect any other claim, 
though it generally has this effect by reason oX the opieration of another clause. See 
post, p. 623. 

(A) £.g. " warranted to be only at the assured’s own garage.’* Without the 
word " wsuranted " tide danse ini|^t mean merely that the vebicte was generally to be 
kept there. See Seatom v. London General Insnranta Co., Lid. (1932), 48 T. L. K. 574. 
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tions in mind it becomes necessary to consider the classification of clauses in 
a motor policy which has been outlined and described. The authorities 
have been fully examined in the last chapter (f). 

1. Descriptions; 

(i) of the subject-matter ; 

(ii) of the risk insured. 

2. Non-fundamental (m) conditions. 

3. Fundamental (m) conditions. 

Of these in turn : 

I. (a) Descriptions of the subject-matter. — These are the clauses 
which describe the vehicle and the pierson or persons insured. No vehicle 
and no person that does not answer this description comes within the 
terms of the policy (n) . Thus if the policy describes the insured car as a 
20 h.p. Ford, a 50 h.p. Rolls-Royce is not covered by the policy (0). 

Again, if the " assured ” is described in the proposal form as A.B. 25 years 
of age, A.B. 80 years of age is probably not the person insured, or the person 
whose driving is insured by the policy (/>). In such a case the policy would, 
it is apprehended, be voidable (q) on any one or more of the grounds of 
mistake, material non-disclosure, or false representation (r), or merely on the 
ground that that person was not insured by the policy. It must always be 
remembered that after July i, I94t), mistake, misrepresentation or non- 
disclosure only affect the e.vistence of the policy between insurer and assured. 
The rights of “ Road Trafiic Act third parties " are now safeguarded by the 
M.I.B. Agreements, in that thereby, when personal injuries are suffered by 
them in an accident occurring at a time when a jxilicy of insurance, whether 
voidable or not, puqxirts to cover the tortfeasor who caused those injuries, 
the third parties will receive satisfaction of an_v unsatisfied judgment 
obtained by them against the tortfeasor, either from M.I.B. or from the 
insurer concerned (s). 

z. (b) Descriptions of the risk insured by the policy. — These must 
be carefully distinguished from descriptions of the subject-matter. 

The clauses of a policy which describe the risk are those which describe 
the insurance which the pohey gives together with those which may describe 
the insurance which the policy does not give. These last are sometimes 
called “ Exceptions.” Thus the clause in a policy w'hich states that the 
insurers will indemnify the assured against any liability which may be 
incurred by him to third parties is a clause which describes the risk insured — 

(!) Ante, p. 433. 

(m) The use ol the words " essential ’’ and " uon-cssential ” to describe the difierent 
classes of terras, although it has received judicial sanction, is to be deprecated, since 
the assured may find that l>y lading to observe a imn-cssential ” term he can 
make no claim under his policy for a particular loss (and in some cases any loss), or 
that he may be obliged to reimburse his insurers in enormous sums which they have 
paid to a third party under the provisions of s. 38 of the Road Traffic Act, 1930, or 
ss. JO or 12 of the Road Trathc Act, 1934. would hardly regard a term which 
produced such results as " non-essential.” 

(n) See Ko/ierson v. Scotlnh Automobile and General Insurance Co., Ltd. (1931), 48 
T. L. R. 17, and cl. Seaton v, London General Insurance Co., Ltd. (1932), 48 T. L. R. 574. 

(o) It must always be remembered that a motor policy insures (a) ” The use of a 
particular vehicle (or vehicles) by a particular person (or persons), and (6) The interest 
pf a particular person (or persons) in a particular vehicle.” See pet Bankbs, L.J., in* 
Bell Assurance Association v. Licenses and General Insurance Co., Ltd. (1923), 17 LI. L. R. 
100. 

(p) Newcastle Bire Insurance Co. v. Maemorran &• Co. (1813), 3 Dow. 255. 

iv) At the suit of insurers in proceedings between them and the assured. 

m As to non-disclosure and misrepresentation generally, see ante, chapter VII. 

\s) See chapter VI, ante, p. 339. 
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namely, the risk of liability to third ptarties (/). So also is a clause -which 
says that such indemnity (mly be payable provided the insiured vehicle 
is at the time of the occurrence ^vin|»,rise to the third party liability, being 
driven by the assured in person ^). So, also, is a clause which sajrs that the 
assured will be paid £500 in the event of his losing the sight of both eyes (a). 
So also is a statement by the assured in the proposal form that the vehicle 
will be garaged at a particular place (b). or us^ for a particular purpose (c). 
All these are descriptions of the risk insured by the policy. 

The following is an example of a description of risk which is more 
commonly inserted in the form of a fundamental term (d ) : " The insurers 
will not be liable for any injury, loss or damage caused by driving the vehicle 
in an unsafe condition " (^). 

Any risk which does not answer to the description in the policy is not 
covered by the policy, and if such a risk materialises into a loss no claim in 
respect of it can be made by the assured under the policy (/). It must, 
however, be carefully observed that any clause of the policy which is a 
description of the risk insured may also be a condition— either of the 
essential or the non-essential type. 

2. Non-fnndamental (g) conditions. — In the form of motor policy in 
general use there are few conditions which can properly be placed in this 
category. In regard to such as there are. the distinction is generally only 
of academic importance, for, as will be seen, the policy generally contains a 
clause which makes the breach of a non-fundamental term have for all 
practical purposes the same result as that of a fundamental term (A). Non- 
essential terms are usually that type of clause which stipulates that the 
assured must do, or must not do, something after a loss has occurred. This 
is the kind of clause which is hit by section 38 (1) of the .\ct of 1930 (A), The 
breach of it does not necessarily entitle the insurers to avoid or cancel the 
policy — it entitles them to refuse pajment to the assured of a particular 
loss (I), or, according to the terms of the policy in question, to refuse pay- 
ment to him of any loss, whether connected with the particular breach relied 
upon or not (m). 

For example, a clause may provide that the assured shall give notice in 
writing to the insurers w-ithin twenty-four hours after the occurrence of any 

(r) For an example of such a clause, sec post. p. 514. In 10 lax as such a clause 
describes the cause of the liability — 1.*. driving — it will be a description of the subject- 
matter. 

(tt) See. e.g., Herbert v. Railway Passengers .‘Issurance Co , [1938] i All E. K. 650, 
and tbe facts of Knowler v. Rennuon, [1947J K. U. 488 ; sub nom. Renntson v. Knowler, 
[1947) « All E. R 302. 

(e) See this clause, discussed post, p. 540. 

(6) See, e.g.. Dawsons, LUt. v. Bonnsn, [1922] 2 A. C. 413. 

(c) Sec. e.g., Roberts v. Anglo-Saicon Insnranee Association (1927). 43 T. L. R. 359 ; 
Letnnger v. Licenses and General Insurance Co. (1938), 34 LI. L. K. 68. 

(<f) See post.p. 606. and see Jones and James v. Provincial Insurance Co., Ltd. 
(1929), 46 T. L. K. 7J. 

(<) Bonney v. Comhill Insurance Co. (1931), 40 LI. L. R. 39 ; and see further posi, 
p. 606. 

{/) See Roberts y . Anglo-Saxon Insurance Association {supra) ; Farr v. Motor Traders’ 
Mutuai Insurance Society. [1920] 3 K. B. 669; Provincial Iruurartce Co. v. Morgan, 
l«933l A. C 240. 

» ) See note (m). atete, p. 495- 

j See further post, p. 623, and see Jones and James v. Provincial Insurance Co., 
Ltd. (1929), 46 T. L. K. 71 ; Mackay v. London General Insurance Co. (1933). 51 LL L, R. 
201 . 

(0 As to this lecfion and its eflect, see anU. chapter IV, pp. 219 et teq. 

(A) Ix. the Rood Traffic Act. 1930 (23 Haisbnry s Sutntes 607), ante, chapter XV. 

g See farther post. pp. 58941 ««f.. 623. 

1) See Jones and James v. Promndal Insurance Co., Ltd. {supra). 
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accident, and that if he fails to do so the insurers shall not be liable to make 
any payment under the policy in respect of any loss arising out of that 
accident (»). If an accident involving a loss covered by the policy occurs, 
and the assured fails to make any claim in respect of it, this failure does not 
entitle the insurers to avoid or cancel the policy or, by force only of the term 
of which it is a breach, to repudiate claims arising out of other accidents in 
respect of which due notice has been given (0). But — and the qualification 
is peat — the policy may, and usually does, contain a compendious condition 
which makes the due observance of every term in the policy a condition 
precedent to the assured's right to claim any payment thereunder. This 
condition robs the distinction between essential and non-essential terms of 
all practical force in many cases. Thus, if the assured fails to give notice 
of one third party claim, he may find that when another such arises, and he 
does give notice, he can enforce no claim in respect of it under his policy, 
having by his neglect to give notice in the first case failed to sati^ the 
condition precedent {p). It should also be observed that every breach of 
contract gives rise to a claim for at least nominal damages (q). WTiatever 
other effect the breach of a non-fundamental condition may have, it should 
always give the insurers (or the assun-d, as the case may be) the right to 
claim damages for breach of contract, the damages to be such as were, in 
the contemplation of the parties, to be measured according to the actual 
loss caused (r) thereby (.s), 

3. Fundamental (/) conditions. — These are conditions upon which the 
whole structure of the contract is supported. The breach of them entitles 
the insurers, if they wish, to avoid the whole policy («). Of these the most 
common type are those to be ascertained by reference to the proposal form 
whereby it is stipulated that every statement made therein by the assured 
is warranted by him to be true and this warranty is made the basis of the 
contract (v). Thus if the assured states in the proposal form that he has 
had no convictions for motoring offences when in fact he has had several (w), 
this misstatement constitutes a breach of fundamental condition which 
makes the policy voidable at the option of the insurers. It should be 
noticed at this stage {though the subject is more fully dealt with in a later 
chapter) (x) that although the breach of a fundamental condition enables 
the party entitled to take advantage of it to avoid the policy (a), such party 
is not obliged to take this course, and he may. if he choose, treat the breach 
as if it had effect as a breach of a non-fundamental condition, or as if it had 
no effect at all (6). 


(a) As to clauses of this type, see foil. p. 500, and see I'erelst's .Idministralhx v. 
Motor Union Insurance Co., Lid., [1925] 1 K. B. 137. 

(o) It must alwaysbeamatterolconstrnctiocineacb case. See Provincial Insurance 
Co. V. Morgan, [1933] A. C. 240. 

(J>) See, as to the usual clause in motor policies making fulfilment of all its terms a 
condition precedent to the right to make any claim under the policy, post, p. 623. 

(f) See Solin v. Steward (1834), 14 C. B. 595 ; Manelli v. Williams (1830), i B. & Ad. 
415 ; per lx>rd Blackbuhn in London Guarantie Co. v. Feamley (l88o), 5 App. Cas. 
911, at p. 915 ; and per Fletcher Moolton, L.J., in Re Coleman's Depositories, Ltd. 
and Life and Health Assurance Association, f 1907] 2 K. B. 798, at p. 809. 

(r) The obligation to satisfy the judgment obtained by a third party would only ^ 
directly caused by the assured's breach if the term broken was such as that pven in 
the terct. See, for example, Barrett v. London General Insurance Co., [i935] * K.B. 238. 

(2) As to the rules reflating the measure of damages for breach of contract, see 
10 Halsbury's Laws, 2nd Kdn. 121. 

a See note (<»). anU. p. 495. <•*) See further, ante, p. 495. 

See emte, chapter vll, p, 467. (w) A nte, pp. 445 el seq., chwter VII. 

Post, chapter IX. (a) See also an/s. chapter VII, p. 405. 

(fi) In some cticumstances be may be obliged so to treat it. See post, chapter IX. 
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Chapter VIII — The Policy 


PART 2.— CONSTRUCTION OF EACH CLAUSE IN A 
STANDARD FO^ OF POLICY 

It is impassible in the space of a chapter to consider in any detail the 
terms of more than one policy of one type. For this reason the form of 
policy to the standard of which most other policies conform has been taken 
as a tj’pical example — that is, the form of policy which has been adopted by 
a large group of insurance companies who, as has been previously indicated, 
use this policy as a common form (c). 

The type of policy chosen for this purpose is the comprehensive private 
car policy. In dealing with this policy dause by dause, reference will as 
far as possible be made both to variations of the dause under consideration 
used by other insurers, and also to corresponding or .similar dauses in 
different tj^jes of policy, such as commercial vehicle policies, road traffic 
cover polides, etc. In other words, the standard form of private car com- 
prehensive policy is taken as the framework of this part of this chapter. 
The substance of it will consist of comments on each clause of that policy, 
and in addition comments on such other clauses of other polides as may be 
mentioned. 

1. — B.\sis Clause 

" \^’HEREAS the assured described in the Schedule hereto (hereinafter 
called ‘ the assured’) by a proposal and declaration (date<l as stated in the 
said Schedule) which shall be the basis of this contract and is deemed to be 
" incorporated herein has applied to The X.V.Z. Company Limited (hcrein- 
” after called ‘ the Compiany ’) for the insurance hereinafter contadned and 
“ has paid the premium stated m the said Schedule a.s consideration for 
“ such msurance in respect of accident, loss or damage occurring during 
■' the period of insurance stated in the said Schedule or during any period 
" for which the Company may accept payment (or the renewal of this 
" Pobey." 

Most of this clause in the policy needs little explanation. It merely 
recites the facts of the contract made between the insurers and assured. The 
most important part of it Ls the words " by a proposal and declaration . . . 
which shall be the basis of this contract and is deemed to be incorporated herein." 
The prop>o.sai referred to is, of course, that contained in llic projxisaJ form [d). 
The " declaration ” referred to is also to be found in the proposal form, in 
dealing with which it has already been explained (r). It is noticeable (as 
has bwn pointed out) that this " declaration " in the pro{x>sal form also 
states that it and the proposal shall be the basis of the contract. It seems, 
therefore, that in cases where it is stated in the " declaration ” in the 
proposal form {/) that the proposal form shall be the ba.si.s of the contract 
the repetition of this statement in the policy is only necessary for the sake 
of placing this bej'ond doubt. Il follows that the really important part of 
this clause is that which incorporates the proposal form with, and makes it 
part of, the contract. Without these words m a policy it is doubtful how 
far the proposal form and the statements in it would be regarded as part of 
the contract {g). This question, though interesting, may be regarded as 
academic, since every motor policy now in use invariably contains words 
whereby the proposal is incorporated in the policy (A). The effect of this 


(c) The " tariA “ companies. 

(tf) For tne ptopoeal form generally, see aHtt, chapter VII, pp. 419 et tsf. 
(«) Ante, chaptM VII. p. 467. 

(/) As to which, see anU, chapter VH. pp. 413, 467. 

(k\ See anU. pp. 385. 413. 467. 

(A) See tmtlwr, however, ante, chapter VII, p. 467. 
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basis clause has been considered by the House of Lords in the case of 
Dawsons, Ltd. v. Bonnin (»). In that case the assured stated in the proposal 
form that the insured vehicle would usually be garaged at the X address. 
The proposal form contained no '* declaration ” whereby the truth of the 
statements made by the assured was warranted by him. But the policy 
contained the clause that : " the proposal shall be the basis of this contract 
arid be held as incorporated herein.” In fact the insured vehicle was not at 
any time garaged at the X address, but at the Y address. The statement 
in the proposal form was therefore false when made, and continued to be 
false. The following extracts from the judgments given in the House of 
Lords show clearly the effect of these words in law : 

"As Lord Blackburn observed in Thomson v. Weems (k): 'It is 
" ' competent to the contracting parties, if both agree to it and sufficiently 
■' ' express their intention .so to agree, to make the actual existence of any- 
" ' thing a condition precedent to the inception of any contract ; and if they 
" ■ do so the non-existence of that thing is a good defence. And it is not of 
" ' any importance whether the existence of that thing was or was not 
" ‘ material ; the parties would not have made it a part of the contract if 

they had not thought it material, and they have a right to determine 
'■ ' for themselves what they shall deem material.' He goes on to point out 
" that in policies of marine insurance it is settled that any statement of a 
" fact Ijearing on the risk is, ‘ by whatever words and in whatever place, to 
" ■ be construed as a warranty, and. prima facie, at least, that the compliance 
" ■ with that warranty i.s a condition precedent to the attaching of that risk.’ 
" Without going so far as to hold that this rule is aLso applicable to the 
" construction of life policies generally, he thought that it applied to the 
" life {wlicy lx;forc him. and ' when we look at the temis of this contract, 
" ' and see that it is expressly said in the policy, as well as in the declaration 
" ‘ itself, tluit tlie declaration shall be the l)asis of the policy, that it is hardly 
" ' possible to avoid the conclusion that the truth of the particulars (which, 
" ‘ I think, include his statement that he was of temperate habits) is 
" ' warranted.' (a) 

" My Lords, Lord Blackburn lays stress in these words on the ex- 
" pression 'basis.' In Alt. -Gen. v. fiay (b), James and Mellish, L.JJ., 
" two great masters of accuracy in legal phraseology, employ the same 
" term to denote what they considered descriptive of what was founda- 
" tional or essential in the transaction before them. The case was notone 
" in which the expression ' biisis ' occurretl in any policy, for it was con- 
" cerned with a grant of an annuity for life, based on a representation as to 
” Rge, granted by the Commissioners for the Reduction of the National 
" Debt. Mellish, L.J., none the less, likened the transaction to one of an 
" ordinary contract of life assurance where the represenfcition is made the 
" ‘ basis,’ or an essential term of the contract, and materiality is conse- 
" quently irrelevant. 1 do not think that it matters whether the repre- 
" sentation which is made ' Iwsic ' is as to a state of present fact or to 
" something to be carried out in the future, such as garaging at a particular 
" place. What is important in the l.ittcr alternative is that the insured 
" cannot recover unleas he can show that he has performed his part, for his 
" performance ha.s Iweii made the condition of performance by the other 
" party " (c). 

" Both on principle and in the light of authorities such as those I have 
" already cited, it ap}x;ars to me that when answers, including that question, 
" are declared to be the basis of the contract this can only mean that their 
" truth is made a condition exact fulfilment of which is rendered by stipu- 
" lation foundational to its enforceability." Per Lord Haldane (c). 


(i) [1922] a A. C. 413, (A) (1884), 9 App. Cas. 671, at p. 684. 

<«) Per Lord Haldane, Dawsons, Lid. v. Bontnn, [igxz] a A. C. 413, at p. 422. 

(b) fi’874), 9 Ch. App. 397- 

(c) Dawsons, Ltd. v. Bonnin, [1922} 2 A. C. 413, at pp. 423, 424, 425. 
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” What, then, does the sentence quoted mean ? I cannot that it 
amounts to nothing mote titan a statement that the proposal initiated 
the transaction and led to the gnat of the policy. That fact suffidentiy 
appears from the redtal of the proposal ; and the addition of an express 
“ stipulation that the proposal shall be treated as incorporated in the 
" policy and shall be the basis of the contract, is plainly intended to havh 
" some further efiect. ‘ Basis ‘ is defined in the Imperud Dictionary as 
*' ' the foundation of a thing : that on which a thing stands or lies ‘ ; and 
" similar definitions are to 1^ found elsewhere. The basis of a thing is that 
" upon which it stands, and on the failure of which it falls ; and when a 
" document consisting partly of statements of fact and p>art]y of under- 
" takings for the future is made the basis of a contract of insurance, this 
" mu.st (I think) mean that the document is to be the very foundation of 
" the contract, so that if the statements of fact are untrue or the promissory 
" statements are not carried out. the risk does not attach. No doubt the 
*' stipulation is more concise in form than those which were contained in 
" the policies which fell to be construed in Anderson v. FiUgerald {d) and 
“ TAomson v. M'eems (e). in each of which cases the policy contain^ an 
“ express provision to the efiect that if anything stated in the proposal was 
" untrue, the policy should be void ; but I think that the efiect is the same 
" as if those words had been found in tlte present policy. Indeed, it is 
" remarkable that in Anderson v. FiUgerald (/) Lord Cranworth referred 
" to the ahovc-mentioaed proxasion, as to the avoidance of the policy if 
" any of the statements in the proposal should be untrue, as a provision 
" making those statements the baijis of the contract ; and in Thomson v. 
" Weems (g), Lord Blackburn said : ‘ But I think when we look at thd 
" ' terms of this contract, and see that it is expressly said in the policy, as 
“ ' well as in the declaration itself, that the declaration shall be the ba^ of 
" ‘ the policy, that it is hardly possible to avoid the conclusion that the 
" ■ truth of the particulars ... is warranted.’ Lord Eshkr, in Hambrougk 
" v. MuUiaJ Life Insurance Co. of Sew York [h), uses the word ‘basis’ in the 
" same sense. 

“ Upon the whole, it appears to me, both on principle and on authority, 
’’ that the meaning and ^ect of the * basis ’ clause, t^en by itself, is that 
“ any untrue statement in the juoposal, or any breach of its promissory 
” clauses, shall avoid the policy ; and if that be the contract of the parties, 
" it is fully established, by decisions of your Lordships’ House, t^t the 
“ question of materiality has not to be considered.” Per Viscount Cave (i). 

" That raises the pure question, as yet I think undecided, when certain 
" statements are said to be the ' basis of the contract and incorporated 
" ' therewith,' is that equivalent to saying that these statements are held 
” to be contractually material ? 

" After much consideration, unwillingly in the circumstances of the case, 
” and coobary to my first impression, I ^ve come to the conclusion that it 
" is. I think that ' basis ' cannot be taken as merely pleonastic and 
"exegetical of the following words, 'and incorporated therewith.’ It 
" must mean that the parties held that these statements are fundamental — 
" ij„ go to the root of the contract — and that consequently if the state- 
" ments are untrue the contract is not binding.” Per Lord Dumeoin (/). 

" During the period of insurance stated in the said Schedule or during any 
period for which Ou company may accept payment for the renewal of ihts 
poluy ." — The question of renewal of the fwlicy, and whether renewal con* 
stitutes a new contract or is merely an extension of the old, was considered 


(d) (1*53), 4H. L. Cas. 484. (r) (18*4). 9 App. Cas. 471. 

U) (i» 53 ). 4 H- L. Cas. 484, st p. 300. 

(g) (1884). 9 App. Caa 671, at p. 

(*) (*893). 7 * L- T. 140. 

f i) Dameemi Ltd. v. Botmin, [toss] 2 A. C. 413, at pp. 433, 433. 

;) Damom, Lid. v. BomHm. [1922J s A. C. 413, at p. 435. 
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in an earlier chapter (k). But it should be noted here that the wording of 
this clause strongly suggests that a renewed policy is merely the old policy 
continued (f). 

NOW THIS POLICY WITNESSETH that subject to the Terms 
" Exceptions and Conditions contained herein and of any endorsement 
*' hereon." 

"Any endorsentenl hereon." — These words make it clear that any endorse- 
ment upon the policy is to be taken as a term of the policy itself, ranking in 
contractual force equally with all other terms of the policy. The subject 
of endorsement*} — of which there are various kinds — is treated separately 
in the next chapter (m). 

II. — Loss OF OR Damage to Car Clause 

" The Company will indemnify the assured against loss of or damage 
" (including damage by frost) to any motor car described in the Schedule 
" hereto and/or its accessories and spare parts whilst thereon arising in 
" Great Britain, Ireland, the Isle of Man, or the Channel Islands or whilst 
" in transit by sea between any ports therein and/or during the process of 
" loading and unloading incidental to such transit." 

" Indemnify." — This means make good the financial loss thereby 
caused (»). As will be seen later it does not include indemnity against the 
loss of use of the vehicle, or of any. incidental loss thereby caused. For 
example, an accident putting his car out of action might cause the assured 
to miss an important business engagement (o). This loss would be one 
arising from the loss of use of the vehicle, which as will be seen is a peril 
expressly excepted by the policy (/>). Even if it were not so expressly excepted 
it would not, it is submitted (q), come within the risks insured, these being 
" loss of, or damage to ” the insured vehicle (r) . The indemnity is also limited 
in amount to the total value of the vehicle, as stated later in the clause. 

" Including damage by frost." — The inclusion of damage by frost seems 
to be unnecessary and misleading, as it might be thought to imply (s) that 
damage caused by other similar causes was not included — for example, 
damage by lightning (/). This, it is submitted, is not so, and the clause 
should be held to give (subject to the express («) and implied (u) exceptions 
which are noted below) complete cover against loss however caused (w). In 
other words, loss from all perils save tliose specifically excepted in the 
policy is insured against (x). It does not matter whether the loss is caused 


(A) Chapter Vll, antt, pp. 468 el stf. 

{/) See, os to whether this is so, ante, chapter VII, pp. el seq. 

(m) Post, chapter IX. 

(n) As to the meaniog of " indemnity." sec fully chapter II, ante. pp. 71 el seq. 

(o) Post, p. 504, 

(/>) See poU. p. 504. 

(q) See Thtohald v. Railway Passengers Assurance Co. (1854), 10 Exch. 45, per 
Pollock, C.B., at p. 58, 

(r) Sec Re Wrigkt and Pole (1834), i Ad. & El. 621 ; Rogers 6 - Co. v. British Ship- 
owners' Mutual Protection Association, Ltd. (1896), i Com. Cas. 414 ; Shelboume 6* Co. v. 
Law Investment and Insurance Corporation, [1898] 2 Q. B. 626. 

(s) By application of the etpressio unius exclusio aiierius rule — as to which see 

ante, p. 483. (t) Some policies expressly cover lightning. 

i M) E,g. earthquake, war, etc. See post, pp. 561 et seq. 

«) As to implied exceptions, see post, p. 561 and chapter IX. 
v) See Weliord on Accident Insurance, snd Edn., p. 390. 

(x) This form of damage clause must be contrasted with those in other policies 
which only insure damage caused in a specific manner, e.g. by "accidental external 
means " (tor the meaning of which see post, pp. sq^et seq.), and with such clauses as that 
in Seaton v. London General Insurance Co., (1932) 48 T. L. R. 374, which covered damage 
only if it arose whilst the car was being driven by the assured or his licensed driver. 
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by an " act of God ” {y), by the negligence of the assured («) or by the 
negligence of a third |)arty (a) or by ^ful act of destruction by a third 
party (J). Provided that the loss is directly caused by some peril not 
expressly (c) or impliedly (d) excepted by the policy it is a loss which is 
covered by the policy (<). But it must be directly caused by a peril insured 
against (/). The determination of the direct cause of a particular loss is 
often a matter of considerable difficulty. The difficulty has been previously 
referred to (g) and illustrated by two insurance cases. It is submitted that 
it is not possible to lay down any useful working mles which can be applied 
in practice for tliis purpose (/i). Each case must depend upon its own facts. 
Thus it is doubtful whether " loss of ” includes loss by fraud. If the vehicle 
is stolen, the loss is covered, but the loss of it through false pretences or 
conversion would probably be regarded as a loss’ of money and not the 
vehicle (AA). It should be stated, moreover, that whilst the loss must not 
be caused directly by any of the risks which arc expressly or impliedly 
excepted by the policy, it must be caused at such time and in such circum- 
stances as are covered by the p^ilicy (i). Thus if Jhe v'chicle is insured only 
when being used for private pleasure purposes, a loss occurring whilst it is 
being used for business purposes will not be covered (j) although not caused 
by any of the matters expressly excepted by this clause (A). 

" And [or Us accessories and spare parts whilst thereon.'' — It is unnecessary, 
if not impossible, to attempt a definition of what constitutes an accessory 
or a spare part (/). But it should be noticed that these things are only 
insured whilst on the vehicle (tw). Thus a spare wheel (m), if it l>e a " spare 
part,” taken off a car and left standing in a garage W'ould not be covered, and 
if destroyed by fire or stolen, loss would not come within the terms of the 
policy. 

In Seaton v. London Genera] InsuratKC Co. (o) the jxrlicy covered the 
vehicle and the ” lamps, tyres and acces-sories whilst thereon, " The eftginc 
was removed from the chassis and whilst so apart destroyed by fire. It 


[y] See Paradtnt v. Jam (i<M7), .Vleyn. J<> ; .Ifktmoti v RiUhie 'e 530 ; 

Tktu V. Byirri i y B l> 

(j) As to whether his cntninal nef;ligencc i» covered, see post, chapter IX. 

(a) The assured cannot recover boUi trom the thud party and trom the insurers. 
Sec post, p. 310 and chapter IX. 

(fc) See, e.g.. Brrwstet v Blarttmorr {10J5). I-l I- t< 258 
(r) See. as to express exception.s. post, p. 50J, and pp, 561 tt seq, 

{d) As to implied exceptions, see post, chapter 1 X . 

(«) lie kthenngton and Lamashirf and Yorkihire .iccident Insurance Co., [1909J 
1 K. B. 5^1. 

(j) See per Ekle. C.J., in Manden v. O/y and County .Anuranct Co (iStiV). L. R. l 
C. P, 232, at p. 239. CJ. also 5ini/A v. Cornhtli tmuranu Co., Ltd., '1*238] 3 All E. K. 
M5 

{g) AnU. p. 197. 

(A) Pora (all discussion, sec VVelford 00 Accident Insurance, znd Eda.,pp. iTgotuq. 
(AA) And therefore not a loss insured against, and not a poril insured against. 

{») See post, p 570. 

(1) See, e.g., Cray v. BUckmore, [1934} > K- 95 '• post, pp. 570 et stq. 

(k) Tltou^ as a rule such use will be expressly excepted in a " general exceptiou " 
clause.. See post, pp. yOi et seq . and Levsngrr v Licenses and General tnsurance Co. 
(I93(>), 54 LI. L. K. 6(1 : Storu v. l.icensts and General Insurance Co. (1942), 71 LI. L. K. 
25(> ; Passmore v. I'tiUan Hotter and General Insurance Co. (1936), 34 Id. L. K. 92. 

(If For example, is a bom either ? Is a jack attached to the vehicle f Some are. 
(Ms) Thus a Me extinguisher ordinarily attached to the vehicle i« presumably not 
covered when taken od it. The meter ol a taxi-cai> has been lield to be an " accessory *' 
(Bmnm V. Universai /nsnrance Co., Ltd. (19391, (>4 LI. L. K. 288 (C. A.)). 

(») In many policies reference is only made to " accessories ” in this clanse. It 
seems doobtfnl whetfier a spate wheel is an aocessmy. 

(«) («93*). 4* T. L. R, 574 ; 43 LI. L. R. 398. 
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was suggested that the clauses quoted precluded recovery for loss of anything 
whilst not on the vehicle, uu Parcq, J. {p), dealt with the point as follows : 

" Even if I read that as meaning that the necessary accessories are only 
" insured if they are actually on the car at the time. I think it carries the 
" matter no further. Without such a provision accessories would not -be 
" covered at all unless they were an essential part of the car, and having 
" included them the company say they are only to be included on condition 
" that they are on the car. The engine is not an accessory and it is not 
" suggested that it is. It is an essential part of the car, and in my opinion 
" the mere fact that the engine is for the time being separated from the 
" body does not deprive Mr. Seaton of his right to indemnity when the 
" motor vehicle has been damaged, in the sense that one of its integral parts 
" has been damaged." 

" Arising in Great Britain, Ireland, the Isle of Man, the Channel Islands 
or whilst in transit by sea between any ports therein and/or during the process 
of loading and unloading incidental to such transit.” — This part of the clause 
(which like the rest of it must be read as subject to the express or implied excep- 
tions (^) detailed hereafter) is reasonably simple. It is clear that thelossmust 
"ansc” whilst the vehicle is within the specified places or in transit (r) . "Arise," 
it is submitted, is equivalent to " occurs ’’ and does not mean "appear” (s), 
and, therefore, damages occurring for example in Germany but not appearing 
until tlie vctticle has returned to England would not be covered (s). 

In this connection it should be noted that the loss must arise or occur 
in the sense indicated during the currency of the policy (<). Thus if a loss 
occurs before the p<jlicy comes into force it is not covered, although it only 
becomes apparent after that date {«). On the other hand, a loss which 
actually occurs during the airrency of the policy, but becomes apparent 
only after its expiry, will in most cases be covered {v). But a loss which 
occurs after the {wlicy expired is not covered, even though the cause of the 
loss occurred before, since the insurance is against loss and not against 
accident («). It is equally imjwrtant to note that not only must the loss 
arise within the area or places specified in this clause {%), and during the 
currency of the policy, but it must also arise during such use of the vehicle 
as is insured by the policy. When considering, therefore, what are the 
" excepted causes " not only this clause but the " description of use " 
clause {y), the "general c.xceptions” clause [a), and the “conditions" (6) 
must be looked at. 


III. — Exceptio.ns 
The Company shall not be liable to pay for — " 

'■ («) Loss of use depreciation wear and tear niechanicai or electrical break- 
" downs failures or breakages. 

" (6) Damage to tyres by application of brakes or by road punctures cuts 
" or bursts." 


{p) As reported, 43 IJ. L. R.. at p. 400. 

(^) For implied exceptions, sec pest.pp. 561 el sej.and chapter IX. " Implied Terms,’’ 
(r) As to meaning of ’’ tfrisc,’’ see further ante, chapter IV, p. 197. 

(5) See post, pp. 555 el s«v-. as to the territorial limits of the policy generally. 

(/) Sm, e g., Moore v. Evans, [1918] A. C. 185. 

(«1 For a full statement ol the law as to the time of occurrence of loss, see Welfojd 
on Accident Insurance, ind Kdn., pp. iSo et seq., and .\orman v. Gresham Fire and 
Accident Insurance Co. (1935), .S-* El. L, K. I 9 J- 

(u) See, e.g., Verelst's Administratrix v. Motor Union Jnsairance Co., [19*5] * K- B. 137. 
(««>) See per Lord Esher in Hough &■ Co, v. Head (1885), 55 L. J. Q. B. 43, at p. 44. 
(;») Sec, e.g., Bonney v. Comhill Insurance Co. (!93i), 40 LI. L. R. 39. 

(y) For this clause and explanation thereof, see post, p. 570. 

(«) See pp. 561 ft seq., post. (b) See pp. 389 el seq., post. 
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To the exceptions here enosnerated, a third and fourth ptaragraph might 
well for the sake of clarity be added, vp. : 

(c) Loss or damage arising at any time when the vehicle is being 
put to any use other than the use insured by this ralicy, or is caused 
by. or arises out of, any matter specified in the Gener^ Exceptions 
Clause of this policy. 

(d) Loss or damage caused by or arising out of any breach by the 
assured of the express (c) or implied (J) terms of this policy. 

Tliis part of this clause is perhaps as good an example as any of the 
peculiar way in which, as point^ out by the House of Lords, motor policies 
are drafted (e). These are the exceptions to this clause — 1.«. to the *' loss 
or damage to the vehicle ’’ part of the insurance given by the policy. But 
later on it will be found that there are other exceptions to this clause. These 
come under a clause headed “ General Exceptions," under which it might 
be supposed that exceptions applicable to each separate class of insurance 
in the policy would be found. But on examining the " general exceptions " 
danse, it will be seen that several of them are appropriate only to this part 
of the policy (/). 

" (a) Loss of use depreciation vear and tear mechanical or electrical break- 
downs failures or breakages.” — This exception (and, as will be seen, that 
which follows it) presents many difficulties of construction. 

1. “ Loss of nse.” — This refers to the loss which the assured sustains of 
the user of the vehide during the time that it is out of action as a consequence 
of some damage covered by the clause. As ha.s been fx>inted out (g), such 
loss would without this express exception not be covered (A), unless the 
fwlicy expressly extended to it. In certain circumstances, it sliould be 
notic^, insurers who fail to pferforra their part of the contract may be liable 
for loss of use (»). Tlie exclusion of loss of use excludes any further loss 
caused thereby. One instance of .such has already been given (A). Another 
example is the loss of the inland revenue tax (l), or the waste of garage 
space which may have been hired for a fixed period. It is noticeable that 
whilst loss of use is excluded from the cover given by the policy (m), damages 
for loss of use can be recovered from a third party who causes it (n). The 
implications of this circumstance upon " knock-for-knock " agreements are 
considered later (o). 

2, “Depreciation.” — This word presents little difficulty. It means that 
the insurers are not liable to make good any loss attributable to deprecia- 
tion. In certain cases the loss bv depreciation may be a considerable part 

(c) E.g. driving the vehieJe when is an aosaie condition. For an express clause to 
this efiect. tee BoHHry v. CorakiU Imwanet Co (1931). 40 i-l I- K. 39 : and as to 
implied condition of roadworthuiess, pott, (>06 tt trq., and Tnektu v. QuermUtHd 
Jnsuranct Co., [1930; A C, 159 

[d] As to implied terms, see poit, chapter IX. 

{e\ In DawioKt. Ltd. v. Oonnia, [1924) 2 A. C. 413. See ante, p. 480. 

(/) See posf, p. 561. 

W dnu. p 502. 

(A) See Re H'ngkt and Pole (1834), 1 Ad A El. O21 ; Roger* &■ Co. v. Brilitk Skip- 
oamen' Mnhtai Pndection Auoetatum. Ltd. (1896), 1 Com. Cas. 414 ; Sketbonme 6' Co. v. 
Lew Invetlmeni and Imuranee Coeporatton. {1898] 2 Q, B f>i6. 

(i) See Player v. Anglo-Saxon Imurance Anoeiaiton, Ltd {1930). 38 1 . 1 , L. R. 62. 
And see peat, chapter IX. 

(A) Ante, p 302. {1) Some polkie* expressly cover this lom. 

(ml Loss of use caa. of course, be included for a special premium. 

(n) See HoUa v. London and South Weifem Rail. Co. (1873), L. R. 10 Q. B. f(i : 

The Greta Holme, [1897) A. C. 596. And see per Lord OuitRDtM in Admiralty Comn, v, 
SS. Smfnekawma, A. C. 633, at p. 661. 

(o) Poet, chapter X. 
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of the total loss caused by damage to a vehicle. This may arise in two 
ways. In. the first place a new car wfiich has sustained serious damage, 
although that damage has been adequately repaired, is not so valuable as a 
new car which has never been damaged. In some cases, of course, the 
vehicle’s value may appreciate as a result of the repair of damage, as when 
a new part such as an engine radiator or gear box in an old car is replaced 
for one such irreparably imaged. 

In the second place the value of the vehicle may be considerably depre- 
ciated by the effluxion of time during its repair. A six months' old car of 
a current model is generally worth considerably more than one a year old 
and of the last year’s model. Thus dam^e involving repairs which take a 
long time to execute may in certain cases involve a considerable depreciation 
in the second-hand value of the car. These, however, are rare cases. 

3. “ Wear and tear.” — It is at this jx)int the real difficulty of under- 
standing these exceptions first appears. Loss of use and depreciation (or at 
any rate loss of use) clearly refers to a loss caused by or arising out of a 
loss covered by the clause (/>). 

" Wear and tear,’’ on the other hand, is clearly a species of loss which 
cannot be caused by any of the losses insured against [g). It becomes 
necessary to decide whether ‘‘ wear and tear ” refers to the loss itself or to 
its cause. Tliese words mean that no loss caused by wear and tear (r) is 
covered, or that loss or damage which can be descried as being wear and 
tear is not covered, or they have both these meanings. 

Loss or damage to the vehicle might in many cases be directly caused by 
wear and tear. Thus a loose steering wheel, shoeless brakes or trackless 
tyres, which would all be " wear and tear,” might (as in Barrett's Case (s) ) 
each be the direct cause of an accident resulting in the class of damage 
otherwise covered by the policy (/). And in such cases the loss or liability 
so caused might be («) excluded by the implied condition of roadworthi- 
ness (v) or by an express term to that effect (ir). It is submitted, however, 
that the true interpretation of the whole exception (a) is that it describes 
the type of loss or damage for which the insurers will not pay, and 
does not operate to exclude loss or damage caused by any of the matters 
enumerated (b). 


(^) It is a '■ consequential " loss, not w obviously outside the risks covered, 
jy) I.t. is not a " consequential " loss. Sec as to wear and tear causing loss in 
marine insurance cases Marine Insurance iqo6. .s 55 (r) {9 Halsbury’s Statutes 851), 
and Chalmers' Manne Insurance, 4th lidn . p 71 ; and cases cited in note (f). in/ra. 

(r) Cf, McColl and Pollock, Lid. v Indemnity Mutual Marine Assuranre Co., Ltd. 
(1930). 47 T. I- K. 2(). 

(i) Barrett v. London General Insurance Co., [1935I ' K. B. 238 ; 49 U- L. R. 99. 

(0 It 18 submitted that. a}iart from this excepting clause, it is doubtful whether 
damage caused by wear and tear would lie covered by the pohey. See H'tlson, 
Sons S- Co. V. Xantko {Cargo (tamers), The Xantho (1887), 12 App. Cas. 503; 
Kotbel V. Saunders (1864), 33 I, J. C. P. 310 ; Wadsu’orth Lighterage and Coaling Co., 
Ltd. V. Sea Insurance Co , Ltd. (1929). 35 Com. Cas i. and British and Foreign Alarine 
Insurance Co. v, Gaunt, [1921’ 2 A. C. 41. per la^rd Birkenhead, at pp. 4b. 47. It is 
important, therefore, if possible, to construe the exception in the sense indicated in the 
text. 

(u) It would depend upon the facts of each case. See further post, pp. 606 et-seq. 
{v) See further post, pp. ()o8 et seq , chapter IX, and Trickett v. Queensland Insurance 
Co., (1936] A. C, 159. 

(w) See the " unsafe condition ” clause discus-sed, post, p. 606. 

(a) Applying the eiusdem generis mie. as to which sec ante, p. 482. 

{b) lliu construction is fortified by the fact that the policy generally contaii» a 
condition expressly excluding liability arising from the vehicle's unsafe condition. 
See post. p. 6ofi. Bnt the dause in this spe(^en pdicy does this in a roundabout 
aiattlier. There is no express exclusion of loss caused by unsafe condition. See p. 606, 
post. 
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This construction is, it is submitted, borne out by the circumstance that 
the exception expressly refers to losses in respect of which the insurers will 
not pay {c). It must be admitted, 'llbwever, that this interpretation is 
made doubtful by the succeeding words (rf), and by the fact that most 
policies which do not conform to this standard policy contain clauses worded 
in such a way as to make it clear whether a particular t>’pe of loss or any 
loss resulting from particular causes is excluded («). 

4. “ Mechanical or electrical breakdowns failures or breakages.” — 

It is submitted that these words also must be taken merely as descriptive of 
the kind of loss for which the insurers will not pay, and do not refer to 
causes in respect of which the resultant loss or damage is excluded from the 
cowr (/). Thus, if a mechanical failure or breakage occurs in the steering 
of the car, whereby the car is caused to collide with a lamp post (g), the 
damage resulting from the impact with the lamp post is covered (unless 
excluded by the express or implied exception as to unsafe condition (A) ), 
although the breakage in the steering is not. and although the proximate 
cause of the collision witli the lamp j)Osl is the breakage in the steering (t). 
On the other hand, whilst these words must lie taken as descriptive of the kind 
of loss for which the insurers will not pay, the words must, it is submitted, lie 
taken as ejusdem generis (k) with the preceding words "wear and tear." If 
this be so, " mechanical breakdown failure or breakage " docs not mean 
precisely what it sa\-s. but means mechanical breakdown, failure or breakage 
caused by something inherent in the vehicle itself. Thus the breakage of 
an axle is a mechanical breakage, but if that breakage is causeil by collision 
with another vehicle it is clearly covered b}' the fwlicy {/). If, however, 
it Ls caused by some inherent defect in the axle itself, such as a flaw or fatigue 
in the metal, it is, it is submitted, a loss or damage e.xcliidedbv tliLs clause (m). 

• .Again, a fire caused by an electrical failure or breakdown and resulting 
in the gutting of the whole car would lie a loss covered by the jxdicy (») : 
but the fusing of the lighting system resulting only in the electric wiring of 
the car being burned out would apparently not be covered. Ihis, however, 
is doubtful, since tliere is no rcjtl distinction between the burning of wires 
caused by an electrical breakdown and the burning of any other j>art of the 
vehicle caused by the same (o). Moreover, it is difficult to find any dis- 
tinction in principle iK'tween an electrical breakdown or failure which causes 
the whole car to be burned (/>) and a mechanical breakage which causes 


(c) i.e. " the insurers will not pay for " 

t.e. niechanical or electneal breakdown.^, etc. 

(e) See post. p. sij. 

(/) See above 

(g) See.foranexampIeofthisdefectcausingacoUudonw'itbathird party, fitt/ekinsy. 
Maunder !i*j2o}, 37 'I I. U. 72 
(A) See po'd, pf> lesb el icy 

(1) See. e r . n'adtmnlk Ligklerage and Coaiimg Co . Ltd. v. Sea Imurance Co., Ltd 
(iQjVi, 35 Com Can 1. and cases cited in note (t), rupra 
(A) As to the rjuidem generis rule, sec anlr, p 
{ 1 ] Since otherwise no damage to the vehKie would lie covered 
{m) Cf MeColl and PoUoek. Ltd v Indemnity Mutual Marine Aiiuranee Co., Ltd. 
(19301, 47 T. 1 - R 26; 48 U I, K 79 

(>) Cf. some policica which expre^y say that loss from fire so caused is covered. 

{0) See. however. Musgrove v. PantUhs, (1919] a K. B. 43. where it was hidd that 
where a fire whKb coAsnmed a car and otter property originated in the carburettor, 
the cause of the damoee was not the original fire in tte carburettor but the frsater 
fire which spread tberejfom. 

Ip) N.B.— As indicated above p. 501. note («)) many poUcies tttpresaiy Unit 
the damage covered to that caused by "accidentaJ external means.” For the ntea nlB g 
of thiaphnue. see post. pp. 343 et sej. 
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other damage in the car itself (^1. Thus the breakage of one coimecting 
rod in the engine may irreparably damage the whole engine. Presumably, 
not merely the breakage of the connecting rod but all such damage conse- 
quent thereon would be regarded as mechanical breakage (or etc.) and 
excluded by this exception. But it is difficult to see what is the distinction 
between such damage and a case where the mechanical breakage of, say, a 
wheel, or the bursting of a tyre, causes the car to overturn or collide with 
another (r). These seem difficult questions which may have to be decided 
imder such a clause as this (s). 

5. “ Damage to tyres by application of brakes or by road punctures 
cuts or bursts.” — This exception clearly refers to the cause of the loss or 
damage, whilst al.so describing its nature. It follows that any description of 
loss or damage to tyres caused by any of the matters enumerated is excluded. 

Those matters must, however, be the direct cause of the loss or damage. 
Thus, if the negligent application of brakes causes the car to collide with 
another object and the tyres are injured in the collision, it will be a question 
of fact to be decided in that case whether the damage to the tyres was caused 
by the collision or by the application of brakes (i). The same difficulty 
might arise where a collision involving damage to the covers of the t 5 u-es 
was caused by the bursting of the inner-tube of one of them («). 

IV.— RKIXSr.ATEMEXT RiGHT 

" The Company may at its own option ripair rctmlale or replace such 
" motor car or any part thereof and, or its accessories and spare parts or may 
"pay in cai/i the aiiioiinl of the loss or damage. The assured’s estimated 
" calue as stated in the Schedule herito shall be the martmitm amount payable 
" by the Company in respect of any claim for such loss or damage." 

This part of the clause needs little comment. It should be observed 
that the insurers have the choice of paying cash in respect of any loss or 
damage or of themselves making it good. 

Difficulties in res{x*ct of this optional right to make good rarely arise in 
practice in motor insurance cases. The right, which is known as the right 
of reinstatement, is one whicli is nearly always given to insurers in fire policies. 
It does not exist unless expressly given. Nevertheless, there appear to be 
very few English authorities upon the effect of this right. It may be said 
that, as appears obvious, the assured has no right to insist (r) either that the 


M It should be- noted that other damage to the car and other loss under the policy 
may be caused by an electrical breakdown as where there is a sudden " black-out " at 
night resulting in a collision. Cl. Itanelt v. J.ondon tteneral Insurance Co {tn/ral. 

(r) Sec, e.g , Harrelt v. London General Insuratuc Co., [1035] 1 K. B 238 ; 40 LI. L. R. 
qt) (po.sl} where an accident was caused by a sudden breakage of the hrake-rod. 

(s) In considri'ing these matters it must be rcmenibcred that the policy nearly 
always contains a clause excluding liability if the loss is caused by the dangerous or 
inefheient state of the vehicle. As to this clause, see post, p. boti. 

(/) For a full account of the position where a loss is apparently caused partly by a 
risk insured against and partly by an excepted risk, see Wcllord on Accident Insurance, 
and Edn., pp. 1 81 et seq., and the cases there cited. And see the cases of which an account 
is given, ante, chapter IV, p. igy. It is submitted, however, that no general rules can 
be laid down. 

(a) In such cases the insurers could not successfully argue that the accident was 
caused by the unsafe or deficient condition of the vehicle unless the burst was caused 
by a defKt in the tyre. If it was. apparently they would repudiate in some cases, 
even if the defect was unknown to the assured. Sec 7 rtcdrlt v. Queemland Insurance 
Co., [1036) A. C. 139. 

(f) On the other hand, if the insurers elect to pay, they have no right to insist that 
the money ehall be expended on remstatement. See ante, chapter II. pp. 75 seq,, 
and cases there cited, and see Queen Insurance Co. v. Vey (1867), i6 L. T. 239. 
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insurers shall pay or shall reinstate (te). Once the insurers have elected to 
reinstate they are bound by their election (a), and their liability under the 
policy becomes a liability to reinstate which cannot be discharged except 
by reinstatement (6). 

If the insurers then fail to reinstate they are liable for damages for breach 
of contract (c), and the amount of such damages may or may not be the 
amount which would have been payable under the policy in lieu of re- 
instatement (i). Thus if, for example, the insurers elected to reinstate a 
car which had been lost or destroyed, and later failed to do so, they might be 
obliged to pay more than the value of the car at the time of the loss by way 
of damages — presumably the measure of damages would be the cost of 
replacement 

Under this part of this clause the insurers arc not obliged, nor, on the 
other hand, can they assert a right, to reinstate the loss or damage at any 
particular place (/). If the car is wholly destroyed or lost, the insurers, if 
they decide to reinstate, must give the assured a car which is the equivalent 
of the car destroyed or lost (g). Presumably this could only be done by 
procuring a car of the same make, model, year and equipment as regards 
body wt>rk. etc., in as good condition as the old car. In most cases this 
would be difficult to do without the assured's consent (A), though it might 
in some be of advantage to both parties (i). 

If the car is not wholly destroyed or lost, the insurers may choose them- 
selves to execute any necessary repairs, and if they do so, the repairs so 
done must be sufficient to restore the car toils condition and value before 
the accident {k). In this case, as has been pointed out, the insurers are not 
(apart from any clause in the policy such as that considered below) entitled 
to insist that the repairs shall be done at any particular place (/), at any 
rate unless they pay the cost of any removal necessitated thereby. 

V. — Total Loss 

It should also be noted that whilst the maximum amount whicli the 
insurers can be called upon to pay in respect of any one claim is the 
estimated value of the car as stated in the policy, it docs not follow that they 
will always be obliged to pay the whole of that amount even though the car 
is completely lost or destroyed. Tims in BrewsUr v. Blackmore (m) it was 


{m) See fer Bowxk, L.J., in Andtrson v. Commerctal Union Assnranee Co. (1883), 
55 L- J Q B. 146. - 

(«} Broom v. Royal Insttramco Co. (1859), t E. ft E. 833. And see Andrrson v . 
CommtTcial Union Asturanc* Co. (supra). 

(6) See Brown v. Royal Insurant* Co. (supra). 

(c) Broomv. Royal Insuranct Co. (supra). And see Times Firs Assurance Co. y. Hawks 
ii8s9K 28 L. J. Ex. 317. Cf Plover v. Anglo-Sason Insurance Assoctaiion, Lid. (I930), 
38 Ll. L. R. O2. 

(<f) Brown v. Royal Insurance Co. (supra). 

(e) The point has. however, never been decided. See Brown v. Royt^ Insuranct Co. 
(supra), where the Covrt exprewdy retnsed to decide it. In caaes where inauien agreed 
to reinatate an obaoiete part which later waa (oond to be nnprocurable th« coat oi 
replacement mi^t in some citcumstances exceed the value of the car. Quaets whether 
in this caae the limitation of their liability to the scheduled value would apply. And 
ef. the common limitation as to obsolete spare parts, post. p. 314. 

(/) Andarwon v. C a mmer cieU Union Assurance Co. (1883). 33 L. J.. Q. B. 146. 

(i) Anderson v. Cotnsnwcial Union Assurance Co. (supra\, ^ L(^ Etiiaa, at p. 14H. 

(A) Since it would be diffienh to find a car sufficiently alike in coadlUra, etc. 

(i) As where the insunn had come into posaession of a car (by way of salvage) in 
reqiect of which they had paid another aasn^. See further, p^, p. 699. 

(A) SaaAndorton v. Cornmardal Union Asswranca Co. (supra). 

(t) See Anderson v. Commereial Union Assseranc* Co. (sM^a). 

(m) (1923), 21 U. L. K. 258. 
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hdd, under a similar policy, that, although the question was extremely 
doubtful, only the actual vdue of the car («) could be recovered on a total 
loss. The policy provides that the insurers will indemnify the assured 
against loss, and this means actual loss. Except in the case of what are 
known as " valued ” policies (0), which in practice are very often issued in 
motor insurance, the assured can never recover more than the amount of 
the loss or damage which he has in fact suffered {p). • In Edn^ v. de Rouge- 
mont (q) the Official Referee gave a judgment in which he laid down the 
principles applicable and the method to be applied in determining the loss. 

These were as follows : 

(1) The value of the car at the time of loss is to be calculated upon 
a basis of depreciation ; 

(2) The rate of depreciation is to be ascertained by finding upon 
the evidence in each case what was the theoretical life (r) of the car (s) ; 

(3) The depreciation for the first year (s) will be the rate per cent, 
so found plus something in respect of the dealer’s commission on the 
car (f) ; 

(4) The depredation for the last year will be the rate so found less 
the scrap value of the car at the end of its life (a) ; 

(5) The rate of depreciation is to be applied from year to year to the 
car's value at the beginning of each year, and not yearly to its original 
cost. 

In the result the Official Referee held that an American car bought in 
February 1924 for ;t5oo was at the time of its destruction by fire in December 
1926 worth £255, its theoretic life being 3 years and the rate of depreciation 
therefore 20 per cent, per annum. 

In this case it was held that the evidence of a prospective purchaser as 
to the price he would have given for the car was not the proper test. Whilst 
the rate of depreciation is clearly a reliable method, it is submitted that 
special factors in each case must be considered (6). On the other hand, the 
market price at which a car of similar make, type and year could be bought 
at the time of loss does not seem to be a fair test (0). 

Even if a fair test, it is one extremely difficult, as a rule, to find on the 
evidence. Thus in Brewster v. Bluckmore (rf) the assured in 1923 bought a 
car, which at that time was 10 years old, for £100. He spent a con^derable 


(m) The actual value was found to be £300. the “ insured value " being ,£500. 

(o) " It is very desirable in cases that the point should be made clear ; and 
I certainly think that to a layman looking at his policy, be, with good reason, would be 
led to suppose that he bad got a real valued policy on which he could recover the insured 
amount on a total loss." Per MacKinnon. J.. in Brewster v, Blathmore (infra). 

(f) (1915), n I.l. L. R. 258, at p. 203, (q) (1927). 2« LI. L, R. 215. 

(r) I.e. the life the car would have lived had it not been destroyed. 

(r> I.e. from the date on which it was bought by the assured. But where, as oiten 
may happen, the car is bought just after or before a new model has come out, it is 
submitted the rate of depreciation for the first year would be more rapid. 

(f) Thus if the theoretical life is 5 years, as was found in the case cited, the TUte 
will be 20 per cent. 

(a) I.e. in the case cited, 20 per cent, plus 3 per cent. It is difficult to understand 
why the dealer’s commission should be taken into account. The assured had to pay 
this, and would have to pay it in buying a new car. And if the dealer's commission, 
why not the manufacturer’s profit t 

S E.g. the use to which the car bad been subjected during its actual life : whether 
been recently repaired orresovated : the value of any special accessories destroyed 
or lost with it, etc., etc. 

(c) Because there is generally a considerable difference between the price for which 
a second-hand car be bought and that at which it can be sold. Moreover, what is 
the •’ market " — ^is it motor dealers or private sellers or both ? 

(d) (1925), 21 U. L. R. 258. 
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giitn upon lunovating it («) and insured it for It was destrov^ in 

1924 by being deliberately and maliciously bpm^ by a third party (/). At 
the trial (g) evidence was given of t^.value of the car at the time of loss 
ranging from £50 to ;f5oo. In the re^t MacKinnon. J., found the value 
to be £300. and gave jucignient for the assured accordingly. 

Whilst the limitation of the insurers’ liability under this clause to the 
amount stated as the value of the car in the Sch^ule makes it clear that no 
mwe than that amount <:an in any circumstances be recovered, it should be 
noted that where no such limitation is clearly stated^ the insurers may be 
liable to pay an amount §;reatcr than the value so stated. Thus in Re Wilson 
and ScoUish Insurance Corporation (h) a claim was made under a motor 
policy in respect of a tot;d loss of the insured car caused by fire. The policy 
contained the following clause : 

" The insurers niJl indemnify the assured against damage by fire . . . 
‘‘ of any vehicle belonging to the assured and described in the Schedule 
“ hereto to an amount not exceeding the full value of the car . . 

In the proposal fonn the as.sured had stated that he estimated the then 
value of the car as £250. H was proved that at the time of the fire the car 
was worth £400, and the assured sought to recover this sum under the 
policy. The insurers objected that he could not recover more than the 
value as estimated in th^ pro|;x>saI— namely. £250. It was held tliat, pro- 
vided the increase in vah<e had wholly accrueil since the date on which the 
policy was renewed, the assured was entitled under the polic>- to recover the 
full value of the car-— naftiely. £400. 

1. Real loss necessary- 

•■Xt this stage it should be noted, as an illustration of the rule that the 
insurers are only obliged to indemnify the as.surcd in respect of his actual 
loss, that if the assured is compcnsalt*d for his loss from any other source 
the insurers’ obligation to indemnify Is pro lanto discharged. The typ of 
policy now under consideration expressly provides in a clause which will be 
dealt with later (;) that ih the event of the assured being cox cred in respect 
oi any \oss v)t Aamage 'ey anxsvWt yitAYCv vriswitrs sWii*. w'iA Vfc 
pay or contribute more than its rateable proportion of the indemnity for 
such loss or damage. .Apart from this the general rule is that 

Where there is a cofitract of indemnity . . . and a loss happens, anything 
“ which reduces or djmini.sbes that loss reduces or diminishes the amount 
" which the indemnificr is txiund to pay ” (;). 

The latter part of this rule, which is treated as a branch of the principle 
of subrogation, is dealt later (k) when that subject is considered (/). 
The first part of it is illustrated in cases where the loss or damage has been 
caused by a third party from whom the a.ssured recovers compensation 
therefor. In such cases the insurers’ liability is reduced by the amount 
which the assured so recovers (m). 

(e) The report doe* not ssY what »ura. 

(/) The insurers alleged, fiut failed to pros-e. at the instigation of the assured. 

(g) The insurers hndng repudiated liabibty on the ground stated in the last note. 

(*) [1920] a Ch. a8. (») Pott. pp. 5^7 el seq. 

(j) Vet Loti BtACJcnrax »> Bnrsoiu/ v. Hodocantuht (i8Sa), 7 App. Cas. 333, at 
P 339 

(A) Post, chapter X. 

See AiorlA Britnh and l^fercanliU Imutance Co. v. London, Liverpool nnd Globe 
Ituntance Ctf. (1877), 5 Ch. D. ; Law Fire Atsurance Co. v. Oakley (li8S)« a T. L. R. 
309 ; Fifth Liverpool Starr- Botohett Building Society v. Travelien Accident Imuramce 
Co.. Ltd. (1893). 9T. L. R zt‘ : and Per Bmfrr, L.J., in Darrell v. Tibbitte (1880), 
3 d- B. D. 560, at p. 56a. 

(<k\ See chaytiet tK, tu the aaanced’s cif,h.t to fayaent u( an indnaunty. 
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But w this case, of course, the sum by which the insurers’ obligation is 
reduced is the sum recovered by the assured after deduction of the expenses 
of recovering it (n). 

The s^e rule applies where the assured receives gratuitous compensa- 
tion for his loss (0). But the compensation which the assured thus receives 
must be paid in respect of the loss (^), 

Thus if after the assured loses his car by theft or fire, he receives another 
car by way of gift, the gift does not diminish his loss for this purpose unless it 
was made with that object (q). 

2 . Cost of removal. 

" If such motor car n di<:ahled by reason of such loss or damage the Company 
" will bear the reasonable cost of protcclxon and removal to the nearest repairers 
The Company will also pay the reasonable cost of delivery to the assured 
" after repair of any toss or damage insured under the policy not exceeding 
" the reasonable cost of transport to the address of the assured in Great Britain 
Ireland the Isle of Alan or the Channel Islands as stated keretn." 

This part of the clause needs little explanation. It should, however, 
be observed that it only operates in respect of a breakdown caused by loss 
or damage covered by the jx)licy (r). It applies whether the insurers elect 
to remstate (sj or to pav' money in discharge of the indemnity. As was 
pointed out above (/), the insurers eannot, if they elect to reinstate, insist 
ujwn the car being brought to any particular place at the assured’s expense. 
On the other liand, without and apart from this clause they would probably 
be obliged to pay the cost of remo\'al of the car to the nearest repairers, 
and of its retum after repair to the place where the damage occurred. 
But it is submitteil that they would not, apart from any such clause as this, 
be obliged to deliver the vehicle to the assured wherever he was at that 
time. Thus if the assured, resident in London, takes his car to Ireland on 
holiday, and whilst lliere the car being damaged is repaired, but the 
assured is obliged to return to London, the insurers would not , it is submitted, 
be obliged to pay the cost of transporting the car from Ireland to London. 
But it seems that under this clause they undertake such liability. It should 
be noted, however, that neitlier under this clause nor apart from it («) are the 
insurers liable to pay any extra travelling expenses to which the assured may 
be pul by reason of lus l>eing unable to make use of his car (r). Presumably, 
the word " protection " in this context refers to cases where a damaged 
vehicle has to lie left by the roadside and it is necessary (le) to employ some 

(«) I’ost, chapter X ; and see llor.'e. Carnage and General Insurame Co., Ltd. v. 
Vetch (u»iO), 33 i J, K 131 

(0) See Hatch, Mansfield &■ Co , Ltd v (kxiO), 22 T. L. K. 3OO ; .disicura- 

itont Generali de Trit.ste v Linpress Assurame (. otpotation, Ltd , [loorj ; K. B 814 

(/>) See tstearm v. X'lllage .'Slain Keel Gold Mining Co , lAd. (loo.sc 10 Com. Cas. St), 
and cf. Durnand v, Hodocanaehi (18S4), 7 .\pp Cas. 333 : Vandal v. Cochran (1748), 1 
Ves. Sen. 98. 

[q) Sr-e Burnand v ItodcKanachi (1882), 7 App Cai. 333. .\nd see further, post, 
chapter X. 

(r) Some particularly generous policies cover towage after a breakdown of any 
kind, for example a mechanical or electrical failure of the type expressly excluded 
froAi the policy reproduced in tlus chapter. 

(f) M to reinstatement, sec afi/» pp. 507 et seq. 

(r) Ante, p. 508. 

(«) l.e. apart from the express exclusion of indemnity for loss of use. 

(ti) Since this arises Irom loss of use. See ante, p. 504. As to when the insurers 
may be liable for the hire of a car by the assured in plate of tlie insured vehicle, see 
Player v. Anglo-Saxon Insurance Aisoctaiion, Ltd. 1193 °)' 38 LI. L. R. 62, and see post, 
p. bjS. 

(w) To prevent theft (e.g., of the accessories). 
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person to guard it (a). The different rights in the case of damage occurring 
abroad should be noticed (6). 

3. Ck»t of repairs. 

"In the event of etny ear described tn the Schedule hereto sustaining 
" damage for which the Company may be liable under this policy the assured 
“ may take any necessary steps to have such car removed to the nearest repairer 
“ and may give instructions to proceed with such repairs as are reasonable 
" and necessary subject to a detailed estimate being previously obtained by the 
*' assured and forwarded to the Company." 

The effect of this clause is not altogether clear. On the one hand, it does 
not expressly say that the insurers will pay for sucli repairs as are ordered 
by the assured in accordance with its terms ; whilst on the other it does not 
make clear whether the approval of the estimate referred to is a condition 
precedent to the insurers' liability to fay for such ref>airs. If there is such 
a condition precedent . the clause seems meaningless, since it gives the assured 
no rights which he would not otherwise have (c), but if approval of the 
estimate is not a condition precedent this seems inconsistent with the 
insurers' optional right themselves to repair the car. It is apprehended, 
however, that the true meaning of this clause is that the insurers undertake 
to pay for any reasonable and necessary repairs in respect of damages, for 
which they are liable under the policy, pro\'ided that the repairs are not 
ordered by the assured without first obtaining a detailed estimate from the 
repairers and provided that he forwards such estimate without delay to the 
insurers. If he complies with these provisions it would seem that the in- 
surers arc liable to pay for the repairs, although the charges in respect thereof 
are in fact unreasonable (except, it is submitted, where this unreasonable- 
ness is apparent to the assured (d) on the face of the estimate). 

Although the subjects of waiver and estoppel arc dealt with elsewhere (e) 
in connection with clauses of this kind dealing with the assured's right to 
order repairs the decision in McConnell v. Poland (/) sliould be noted. In 
that case the assured sustained damage to his car. His policy contained a 
clause providing that no charges for repairs should be incurred without the 
written consent of the insurers. The assured obtained no written consent, 
but the insurers verbally accepted an estimate given by a firm of repairers, 
but did not order the repairs, which were done on the instructions of the 
assured. The insurers refused to pay on the ground that no written consent 
bad been given. Another point taken by them was that the assured bad 
prejudiced their position by agreeing to pay (and in fact pajing) unreason- 
ably high charges for the repairs. 

It was held that : 

(i) The insurers having given verbal a.Hsent could not rely upon the 

lack of written consent ; 

(z) The assmred did not act to their prejudice in ordering the repairs. 


(а) Or to cover it with tarpaulin to prevent weather damage. 

(б) The liaUlity for coat of delivery to the aaanred being then limited to delivery 
to him in the country where the damage occurred. See post, p. 535. 

(e) In the caae of an accident occurring on the road he would in any case be entitied 
if not obliged to remove the car to the nearest garage (which in eoma ca s es ' would be 
the nearest lepairera, though often the nearest garage ia unable to eotecute kny aerious 
Rpairmndt}. 

(d) Seiguaers: in tbs caac next cited in the text it appears to have been hdd that 
the insoms conld never be liable lor more than mwonabie charges, thoogh on what 
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since even if the charges were unreasonable the insurers could not be liable 
for more than what was reasonable (g). 

Before leaving the above clause of this specimen policy the reader must 
again (A) be reminded that the clause must be read as subject to : 

(ij The exceptions within it ; 

(ii) The further exceptions to be found in the General Exceptions 
Clause ; 

(iii) The conditions printed at the foot of the policy ; 

(iv) Any exceptions to be implied. 

Four examples to illustrate the importance of this may be given here : 

(1) By a sub-paragraph of the General Exceptions Clause (t) the 
insurers are not liable under this clause in respect of any loss or damage 
to the car sustained whilst it is being driven by a driver who is not 
qualified to hold a driver's licence. 

(2) By a further sub-paragraph of the General Exceptions Clause 
the insurers are not liable under this clause in respect of any damage 
caused by civil commotion in Ireland. 

(3) By the combined operation of Conditions 5 and 7 {k) of the condi- 
tions at the foot of the policy the insurers are not liable under this clause 
for any loss or damage if the assured has failed to take all reasonable 
steps to safeguard from loss or damage or to maintain the car in an 
efficient condition (/). Thus if the assured has failed to keep his car 
in an efficient condition he may be unable to recover any loss or damage 
to it sustained in accident even though the accident was neither caus^ 
by nor happened at the time of such inefficient (w) condition. More- 
over, if after the accident the assured fails to take a reasonable step to 
minimise the damage thereby caused — as, for example, by driving the 
car under its own power when it ought to be towed— ^he may find 
himself unable to recover under this clause (»). 

Finally, it should be noted that the loss and damage'clause and other 
clauses of the same type {0) are unaffected (p) by either of the Road Traffic 
Acts, 1930 (?)-i934 (r). 

4. Loss and Damage Clauses in other Policies. — The corresponding 
loss and damage clau.ses to be found in other motor jx)licies which do not con- 
form to the standard of which a specimen is examined in this chapter, and in 
policies wliich insure other classes of vehicles, contain many differences in 
form and a considerable number in substance. Of the latter, considerations 
of space forbid the mention of more than the following points : 

(i) Many policies exclude loss or damage caused by frost. 


ig) Cf. Page V. Scolhsh Jniurance Corporalton (i92i>), 98 L. J. K. B. 308, post, 
chapter IX 

{*) See further ante, p. 503. (i) Post, p. 561. 

(A) See^if.astotheeflectof theseconditions.pp 606 and 623. ( 1 ) See post, p. 606. 

(m) See Jones and James v. Provincial Insurance Co . Led. (1929). 46 T. L. R. 71. 

(tt) Cf. Bonnty v. Comhill Insurance Co. (1931), 40 li. L. R. 39, and see further. 
post, pjk. 606 tt stg. 

(o) i.«. inauring against loss or damage to the insured car. 

{p) Save that where the insurers have been obliged to pay in respect of a third party 
claim by reason only of tlie provisions of s. 38 of the Act of 1930, of s, 12 of the Act of 
1934, °r of the M.I.D. Agreements, they may be entitled to claim from the assured a sum 
in excess of that which he claims for damage to Uie car. See ante, chapters IV, V and VI, 
and post, chamer IX. 

(if) 23 Halsbury’s Statutes 607. 

(r) 27 Halsbury's Statutes 534, which apply only to insurance in respect of third 
party liability for death, personal injuries, or statutory medical fees. 

a *■ 
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(2) Some policies expressly provide that, whilst the insurers are not liable 
for wear and tear, etc., they will pay for loss or damage sustained in an 
accident or lire caused by wear and tefer, mechanical or electrical breakage, 
etc. (s). 

(3) Policies frequently provide that in the event of the licence on the 
vehicle being lost or destroyed in accident to or loss of the \’ehicle the insurers 
will indemnify the assured against the j>ecuniary loss thereby caused (1). 

(4) In many policies the value of the insured vehicle is agreed (a), so that 
whenever during the currency of the policy the ^•ehicle is lost or completely 
destroyed the insurers pay the full amount of the value as stated in the 
policy (6) whatever the real value at the time of the loss may be (r). 

(5) Some policies contain a provision of which the following may be taken 
as an example : 

" Notwithstanding anything contained in this jwlicy, in the event of 
" any part of the insured motor cycle and/or side-car and/or its accessories 
" becoming unobtainable or obsolete in pattern and therefore out of stock, 
" the liability of the insurers shall Ijo for the value of that j>art at the time 
“ of the accident not exceeding the manufacturers’ last list price in respect 
■' of such part or accessory." 

(6) Personal Luggage Clause. — Many }>ri\ alc car j)olicies insure against 
loss or damage not only the vehicle or its accessories, but also luggage, 
rugs and other personal belongings carried on it up to a certain value. 

The meaning of " personal luggage " was disctissed in Piddinglon v. 
Co-operalive Insurance 5 ociV/y (</) , of which a full account has been given in a 
previous chapter (e). It was held that the phrase " |X'rsonal luggage ” meant 
something in contradistinction to “ merchandise ” and that laths of wood 
for gardening purposes were " personal luggage." 

" Any other construction leads to the couclu.sion that the carriage of a 
" packet of seeds, or a rosebush, or the various other articles which ordinary 
" users of private motor cars habitually cany home for the .'idurnnient or 
" use of their families, their homes, or their gardens . . . would con.stitutc 
" the conveyance of ' goo<ls other than personal luggage ' " {/). 

(7) Commercial vehicle policies covering steam-driven vehicles u.sually 
exclude hability to pay for loss of or damage to the insured \ ehiclc if caused 
by explosion of the vehicle's boiler (g). 

(8) Many policies cover loss by fire under a separate clause (A). 

VI — Li.sbility to Third Rshiirs Ci..\lse 

" The Company will indemnify the as.surcd in the event of accident 
" caused by or through or in connection with any motor car described in 
" the Schedule hereto in Great Britain Ireland the Lslc of .Man or the 
" Channel Islands against all sums including claimant's costs and expenses 
■' which the assured shall become legally liable to p.iy in respect of — 

" (a) Death of or l>odiiy injury to any person except where such death 
*' or injury arises out of and in the course of the employment of 
" such person by tlic assured. 


(i) C/. amU, p, }o5, the difficulties of intcrpretatiou under this clause 

(f) To some extent, but they do not generoily indemnity comtdetely against this, 

(a) Called ” valued policies." [£>) In the alisence, of course, of fraud. 

ic) Cf anu. j>. 507, and sec lireu-iirr v Hlackmote n IJ L. K JjS 

W * K. B. *36 (s) Chapter V, ante. 

if) Per Lawntjoe J , PtddtngUyn v. Co~operatiie tmiuranff Soeiely. ^*^ 34 } * ®' 

236. at pp. 23#. *3<> 

(g) And some exclude any loss or liability caused hy the goods which the vehicle 
carries, t.g. cxploaives, a separate insaraoce for these being required. 

ik) See, e.g . Seaton v. London Cieneral Insurance Co., Ltd. (1932J. <8 T. U. K, 574 ; 
pmi. p. 389. 
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" {b) Damage to property other than property belonging to the assured 
" or held in trust by or in the custody or control of the assured. 

" The Company will pay all costs and expenses incurred with its written 
■' consent. 

“ The Company will pay the solicitor's fee for representation at any 
“ coroner’s inquest or fatal inquiry in respect of any death which may 
" be the subject of indemnity under this section or for defending in any 
“ court of summary jurisdiction any proceedings in respect of any act 
“ causing or relating to any event which may be the subject of indemnity 
" under this section.” 

A great deal of the law relevant to this clause has already been considered 
in a pretdous chapter (t) when dealing with the requirements of section 36 (i) {b) 
of the Road Traffic Act. 1930 (A). It is unnecessary to repeat here the 
explanation and discussion of those requirements. 

” The insurers will indemnify the assured." — The nature and meaning of 
indemnity have been explained in an earlier chapter (/). 

(1) The obligation to pay the indemnity' arises at the moment the 
liability to the third party is incurred by the assured — viz. at the moment 
of the accident {m). 

(2) It is to some extent doubtful whether the assured has now (n) in any 
case a right to claim payment of the indemnity to himself. This question 
is discus.sed later (o), where it will be seen that in most cases the obligation 
to indemnify can be dischargetl by satisfying the assured's liability to the 
third party by payment to the third party direct. 

It should be noticed that there ri nowhere in the specimen policy any 
express term equivalent to the reinstatement term in the loss or damage to 
vehicle clause (/>) wliich entitles the insurers to discharge the third party 
liability indemnity by payment direct to the tliird party to whom the 
corresjxmding liability is imurred. It is therefore doubtful, at any rate 
under some policies, whether the oblig.uion to indemnify can be discharged 
otherwise than by pa^Tticnt of a sum of money to the assured equivalent to 
his liability to the third party (9). That is to say, it is doubtful whether the 
insurers can disciiaige t licit obligation to their assured by discharging his 
liability to the third paily, as by paying compensation to the third party 
direct. This question is now, however, of only academic importance in 
most cases (r) , for the following reasons : 

(i) By tlic Third Panics .Act, 1930 («), the assured's trustee in bank- 
ruptcy cannot, as he could before that .Act came into force, claim payment 
of the indemnity for the lieneftt of the assured's creditors in case of bank- 
ruptcy (6), the right to the indemnity being transferred in that event to the 
third party by that .Act. It follows that in the only case where insurers by 


(«) Antf, chapter IV, pp. 1S8 tt seq 
(ft) jy Hal.sbury's Statute*. <>07. 

(/) Antr. chapter 11, j'p 7J fl uq 

(fit) Hood's 'J rusUrs v Soulhern f'rrton iirnerai ] nsurancf Co. of .’ixistraliisia^ [1928] 
703. at p. 800. 

(«) As to tlte position formerly, see ante, chapter 11. pp. 74 el seq. 

(0) I’osf, chapter I X {p) Sec ante. p. 501. 

(7) See ante, chapter II. pp. 74 et seq. and chapter III, p. 157, and cf. per Greer, 
L.J., in I.xraeUoH v. Dawson, [1933] i K. B. 301. and in France v Piddtngton (1932). 
43 Li, L. R. 491. ' , . 

(r) It could only now t>e of practical importance in case.s of damage to third party s 
projierty, and see further, post, chapter IX, , . , 

(a) The Third Parties (Rights against Insuicrs) Act, 1930 (23 Halsbury s Statutes 

12), ante, cliaptcr HI. r oi 

(i>) Sec Hood's Trustees v. Southern fmon CeneraJ Insurance Co. of Australasta. 119281 

Ch. 793. 
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paying the third party direct might be obliged to pay the indemnity twice 
can no longer arise (c). In all other cases insurers who had discharged the 
assured’s Ikbility to the third party tdould at most be made to pay nominal 
damages for not having paid the indemnity to the assured direct {i). 

(2) Tlie provisions {e) of section 10 of the Road Traffic Act, 1934 (/), 
impo^ upon insurers the overriding obligation to discharge the third party 
liability by direct payment to the third part5r in all cases where such liability 
is in respect of death or bodily injuries or fees for emergency treatment, and 
when judgment has been obtained for such liability by the third party (g). 

{3) Practically every motor policy now in use contains a clause whereby 
the insurers have the right to take over and conduct in the name of the 
assttred the settlement of any third party claim (A). Althottgh it depends 
upon the exact a'ords used in each case, it is thought that in most cases this 
clause gives the insurers the right to pay the third party direct. 

It should also be remembered that the obligation to indemnify, however 
it may be discharged, arises at the very moment the liability to which it 
relates is incurred by the assured — namely, at the time of the accident (»). 
Moreover, although the obligation to pay the indemnity may be discharged 
by payment to the third party,- the right to claim is vested in the assured 
sufficiently to enable him to assign it to the third party (/). 

" Accident caused by or through or in cottneciioH with any motor car 
described, etc." — The meaning of the word " accident " is discussed (A) later 
in this chapter (/) when considering the meaning of the word " accident " 
in a succeeding clause (/) of the policy (wi). Trespass might be covered 
in its absence In this p;u't of the clause the phrase ’’ in connection 

with ” is of importance. The words which precede it would by themselves 
apply only to an accident directly caused b)' the in,surcd car. Thus 
where a third party was bitten by a dog left in the car («), and known 
by the assured to be vicious, the assur^ might be liable to such third 
p^y in damages. Tlic accident giving rise to the liability would not be 
one caused by or through the car. but it might l)e said to be in connection 
with it («). Thus in Musgrove v. Pandelis (o) the owner of a car was held 
liable to a third party for the results of a fire w'hich started by a back-fire 
in the carburettor when the car was stationary in its garage, spread to the 
petrol tank, and eventually reached the third party’s property. Again. 


(c) A possible case ot dil&culty might arise where the insurers paid the sum in settle- 
ment to the wrong person, « g a person not properly constituted agent of the third 
party to receive It See .t/rCcf/iiv v. Z>iso»i <S- C e. (/.ondeni. /./d ( 1024). IV 1.1 I- R 29. 
poil, chapter IX. and tlie analogous cate ol lioarrt v AtotUm fiti.fo), O7 U L. K. I. 

(d) As to nominal damages, sec ami*, chapter I. 

js) As to these provisions, see ante, chapter V, pp a 78 cr tef. 

(/) 27 Halsbnry's Statutes 53^ 

(fl See ante, chapter V. p ^.^i 
(A) As to this clause, see fiott, p. 39h 

(l) See pet Tumun, J.. in Haodi Trusieti v. Southern I'nion iitnerat Imutanct Co. 
0/ Aushatasta. [ivrS' Ch 793. at p. 800 The obUgation to pay money in discharge of 
the indemnity cannot, however, anse until tlie amount thereof is quantified 

(/) Sec Jenhtnit v Deane (1933), 103 L J K B ayo 
\k) Poet, p. 543. 

(/} The ** injoiiM to owner " clanae, where the word ” accidental ** haa. it it mb- 
mitt^, the tame meaning as in this context. 

(m) For a cmnplete collectioD of the authorities and a very fnll d i a ma ai o n, sea 
Welfori on Accident Insarance, tod Edn. 

(sNn) Scane policies cover " any liability " which would apparently cover traqiaat, 
at to which tee ante, p, 35. 

(a) Sec, e.g.. Sycamerr* v. Lty iiqyt), 147 L. T. 343 : and cf. Fardtm v, Ifaraenrt* 
MtttngUm (1932). 48 T. L. R 215, 

(o) [1919] 1 K. B. 43, 
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under section r6 {p) of the Road Traffic Act ,1934 (^) , the assured may become 
liable to pay ceitain fees for emergency medical treatment in cases where 
bodily injury is sustained by any person “ arising out of ” (r) the use of the 
insur^ car whether caused by its use or not. This, it is submitted, would 
clearly be a liability “ in connection with " the insured car (s), and would 
therefore be covered by this clause provided it could be said to a liability 
in respect of bodily injuries (t). It should be noted that the corresponding 
clauses in many other policies which do not follow this standard form provide 
indemnity in respect of liability caused by, or arising out of the use of the 
insured car. It Ls submitted that in such clauses " arising out of " has the 
same meaning (n) as '' caused by," and that therefore such policies do not 
cover liability in respect of emergency treatment under section i6 adminis- 
tered to persons for whose injuries the assured Ls not responsible. Moreover 
many policies use the expression " caused by ’’ alone. In this connection 
the use of the compendious expression " caused by or arising out of the use 
of a vehicle on a road ’’ in the Road Traffic Acts should be observed. 
Section 36 (i) (b) (i>) refers to liability to third parties " caused by or arising 
out of the use of the vehicle on a road ’’ (rr). .As was submitted before (x), 
the phrase " arising out of " is in this section synon^nnous with " causeid 
by." In other words, that section requires liability to be covered which is 
duectly caused by the use of the vehicle (y). and not any liability of W’hich 
the use of the vehicle may be a causa sine qua non (z). 

In subsection (i) of section 16 (a) of the Road Traffic .Act, 1934 (6), the 
motorist is made liable to piiy certain fees for medical treatment in respect of 
^ bodily injur>' or death ‘ ‘ causer! by. or arising out of,' ’ the use of a motor vehicle. 
In this sub^ction, it is submitter!, the use of commas makes it clear that 
" ari.sing out of " is not sjTtonjnnous with " caused by " and has the wider 
meaning which includes a mere causa sme qua non. That that is the effect 
of these words in this subsection is made clear by subsection {3) of section 
16 (c). Where these words arc formd, without commas, in a motor policy it 
is submitted that the two expressions arc svmonymous and that a liability 
arising out of the use of the insured car, in the sense that such use was the 
sine qua non " (el), but not the direct cause of the liability, is not covered (e). 
Thus, if a lorry insured under a commercial vehicle policy which provide 
an indemnity against liabilitj,- caused by or arising out of the u.se of the 
vehicle on the road, carried some goods which exploded and caused damage 

(^) See anU, chapter V. p. n>. (?' Halsbur>-'s Statutes 

(r) As to the meaning of this phrase, see further, anie, chapter IV. p. 197, and 
chapter V. p. 343, 

(s) Or in connectioD with its use. 

(/) It should be noticed that such medical fees are “ in respect of " death or bodily 
injuries, and are so deemed to be by the section itself. See ante, chapter IV. p. 189. 

(«) See further as to the meaning of " arising out of,” ante, chapter IV, p, 197, and 
cases there cited. 

(v) See ante, chapter IV', p. 1S8. 

(oil See further, ante, chapter IN', p. 197, and cases there cited. 

(a) . 4 ar<, cliaptcr IV, p. 197. 

(.v) It may be difficult in certain cases to determine whether the liability is caused 
by the use of the vehicle. See, e.g., Musgrove v. Po»Mf»/is._[i 9 i 9 ] a K- B. 43. 

(*) For the meaning of this phrase, see ante, chapter IV , pp. 1 68 */ seq. 

fa) Amu. chapter V. p 341 . (* 1*7 Halsbury's Statutes 547 - 

(c) Ante, chapter V, p, 347. 

(rf) See Wiwipenr v. AecuUni Insurance Co. (1880), t. y. B. D. 42 : Lawrence v. 
AceidenuU Insuremce Co.. Ltd. (1S81). 7 Q B. U. 216, but cf. He Hawke, Ex parU 
Scott (iMj), 16 Q. B. ». 503. 

(*) Cf. Musgm* V. Pandelit. [i 9 « 9 ] * K. B. 43. where a car whilst in a garage caught 
on fin. the fire spnad and damaged a third party’s property. The fire started in the 
carburettor and spread to the petrol tank, which exploded. 
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to a third party (/), it is doubtful whether the resultant liability to the 
third party would be covered by the policy [g). 

'* In Great Britain, etc. .. . agonist <ul sums including claimant’s costs 
and expenses which the assured shall become legally liable to pay ." — The 
questions of use outside Great Britain are considered later (gg). It must be 
observed that this clause makes no provision for costs or expenses for which 
the assured may become liable to other than third parties — for example, 
to his solicitor for defending proceedings, or to a taxi driver for conveying 
an injured third party to hospital. Wiethcr or not tlie assured is entitled 
to an indemnity for these depends upon other clauses (A) in the policy and 
u]x>n the circumstances, and is a question considered later (»). 

It should also be noticed that without these words the insurers may be 
liable for any costs or expenses ( ;) for which the a.ssurcd becomes liable to 
a third party provided this liability has not lietni created or incre;ised by 
his unreasonable conduct, as for e.vamplc by his in.sisting uixui fighting an 
action to which there was no reasonable defence (A). Thus in Allen v. 
London Guarantee and Accident Co.. Ltd. (/), where the indemnity was 
limited to £300 in respect of third party claims including costs and expenses, 
it was held that the insurers were liable to indeiunifv the a,s.Mired in respect 
of the costs awarded against him in pnHoeding> which they li.ul insisted on 
defending {m) although the damages exccixicd £300. But m practice in 
motor policies the question of the defence of tliird party proceeding.^ is 
always governed by an express condition considered later (h). The ofiera- 
tion of that condition itsually determine', the liability of the in.surers for the 
" claimant's costs " a.s well as for the assured's own costs. 

.\X first sight the word.s printed aliove might sc'em t») suggest that the* 
insurers are only obliged to pav an indemnity in res|x*ct of a liability which 
has Ijeen transfonned into a judgment debt (o) ; in other words, that " legally 
liable " iin other jx)lictes " liable at law " and similar expressions are used) 
means liability which " .shall " after the accident " Iwxome " establi.shed in 
a Court of law. It Ls stibmitted, however, that this is not the meaning of 
this clause, since the liability is expressly .said to be in rc-specl of death or 
bodily injury and liamage io projx'rty. It follows that the obligation to 
indemnify arises as soim a.s the liability is inciirreci (p). but the obligation 
to j»ay a sum of money in dwfi.trge of tfie indemnity dfx-s not arise until 
the amount thereof is quantified (y) 

“ Claimant's costs and e.xpcn.u'i." - It is not lonijdetely clear wliat this 
refers fo. 


(/■ See. e i{ . l-anam v l^at■nc^ . ir * IJ 'N S' 531 this is soinctjines 

exprcs.siv e.\tlu»leil lr»rn i,«minirrtta! s-elm Ir |H>li<ies 

(i;) As towbethcc such a iiabilttv i» icqutrrd to bti insured against . see ante, chaptei IV', 
P 197 

Post. pp. 535 ft itq 
(ik; See pfnt. p jSj. and chapter X 
id Potl, p sSj and chapter X. 

(d Cf. Xemoi V. Fax L R. 4 C P 665. 

(*! Po3/. rhapters tX and X {fj I'mi ii. iS T. 1 . R 134. 

(«■) Umltfr a cbu«e giving them power to do »o . *** further, poii. p. 5S1. 

(•) P«*i. p. 5A1. 

(«1 Cf. the provtaioaa of * 10 o< the Koarl Traffic Act. 1034, under which they are 
obtigcdtoduchargesuchaliabthtydirrctlytoUietbird party See aw/e, chapter V.p.a7K. 

fpi Sec /fr Tont-ls. J . in llood t Truilxti v SouiAmi l.'ntun (ttnttal imufoiut Co. 
of .imirataua. tetiH < h 7 VJ. at P »oo. aod »w lurthw. chapter II, amU. pp. 7J *i JC#.. 
as to tile meatung o< " tndemiitfy ' 

(f) I.S. until the amount of the compeiiaatron or damagea due to the third party ta 
detennined in one way or aooUter. a g hy settlement with him or by judgment. In 
this coRnection the (a.*c of Matiin v. Uamnutxf (lutd. 47 LI L. K. 170, ^t, chapter X. 
dwoid be noticed. 
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It may be either or both : 

(i) costs or expenses arising out of the subject-matter of the 
liability — the death, bodily injury or damage to property (r), or 

(ii) costs and expenses incidental to litigation incurred for the pur- 
pose of enforcing the liability. 

In so far as it means the former it is apparently redundant (s). In so far as 
it signifies tlic latter it is not superfluous, since without their express inclusion 
it might l3c doubtful how far costs would be “ in respect of ” death or bodily 
injury, etc., rather than " in respect of " the litigation. The difficult 
questions which arise where the insurers repudiate and the assured, although 
able to pay the sum claimed by the third party, wningfully or unrea.sonably 
refuses to do so, arc discussed in a later chapter {/}. 

1. Death or injury. 

" (a) Death of or bodily injury to any person except where such death or 
injury arises out of and in the course of the employment of such person by the 
assured." — This part of tlie clause follows the wording of section 36 (i) (b) 
of the Road Traffic .Act, 1930 («), and the pro\i.so to that subsection. The 
requirements of that suhs«‘Ction hav<- b«-en considered in a former chapter, 
to which the reader is referred (!•). It may be reniark(*d here that this 
clause goes furtlu r than is required bv section 3t> ji) (b) in that it includes 
liability in resjiect of passc'iigcrs in the insured vehicle, whether such passen- 
gers are carried for hire or reward or in pursuance or bv reason of a contract 
of employment or not. Some comprehensive jKilicics exclude liability to 
passengers who are members of th*- assured's hou.sehold.” others exclude 
lialulitv to any friend or relative of the a.s.«ured. On die other hand, policies 
which give " Road Traffic Cover ” only.” exclude liability to voluntary 
pas.sengers i<j), as is jH'miitted by the provixi to .s<.-ction 3(1 (i) (b) (b) (cj. 
Again, certain other jxilicies, generally thos<- covering commercial vehicles, 
limit the classes of fx-rsons entitled to lx* carried in the insured vehicle (d). 
The meaning of the phrase “ member of the- assured's hou.sehold ” was con- 
siderid in line^hsh v Western u). The plaintiff assured sued the defendant 
underwnter for a declaration that h«- wa.s entitled to lx, indemnified by the 
defendant in resjK'Ct of conijiensaiion which the plaintiff might be liable to 
j>ay to his father and his sister following an accident in whicli the plaintiff 
was involved while <lri\iiig the insured car with his father and sister as 
passemgers. Both the plaintiff and his sister livid with their father and 
were in receipt of allowances from him, paying nothing towards the household 
expenses. The poliev cxcludid cover for death or injury to " any member 
of the a.s,sund's household who is being carried in the car" The defendant 
contended that the sister was a member of the assured s household. The 
Court of Appeal by a majority (<•) (Sihsst.K and Ci .wso.v, L.JJ., Gopd.srd, 
L.J. (as he then was), dissenting) held that the phrase in question w'as 
ambiguous, in that it could be constnied to nder either to the narrower class 


(») F..g. the third party's medient cxjwnses. 

(c) Since jtuch expenses arc included in the liability " in respect of death or bodily 
injury to third parties. Sec ante, p 1S9 

(0 See further, post, chapter X. 

(Ml 23 HaLsbury's Statutes (107 ; ante, chapter IV. 

(t /1 /fale, clukpter IV, p. i88. 

(a) I.t. non-paying passengers. (h) See ante, chapter Iv. pp. aoi et seq. 

(f) Such policies iiicfiMfe liability to persons being carried by reason of or in pursuance 
of a contract of employinent as re«)uir^ by s, 3(1 Sec ante, chapter IV, p. 202 . 

(d) Cf, V. tiran's Expresi. Ltd., (ly^bj 1 All K. R. 202. 

(•) [1940] 2 K. B. 13O ; [1940] 2 AH li. R. 5«5 reversing judgment of Brakson, J 
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of members of a household of whkh the assured was head, or to the wider 
dass of which the assured was a m^ber, and that therefore the contra 
pro/erentes rule most be applied a^ixm the insurer. On that basis therefore 
the claim in respect of the sister was not excluded by the policy. 

It should be noticed that, with the exception of contractual liability 
which is expressly excluded by a later clause, the specimen policy under 
consideration covers all classes of liability to third parties. Some policies, 
however, cover only a limited class of liability such as “ liability at Common 
Law or under the Fatal Accident Acts ” (/). These, as has been seen, do 
not comply with the requirements of section 36 (i) (b), inasmuch as liability 
may be incurred in respect of bodily injury not arising out of or in the course 
of an employee's employment (g) under the Employers' Liability Act, 1880 (A), 
and in respect of death under the Law Reform {Miscellaneous Provisions) 
Act. 1934 ( 0 . 

Moreover, in some instances the user of a \ehiclc on the road may 
become by statute liable to a third party in respect of damage to property 
without any negligence on his part (A). Thus in Postmastcr-dcncral v. Beck 
and Poiliixer (/) the defendant's sers*ant while driving their motor-lorry 
accidentally and without any negligence on his part ran into and damaged a 
fire alarm post belonging to the Postmaster-General, and it was held that 
they were liable for this injury («). 

The phrase " Death of or bodily injury to any person " was considered 
and defined in the case of Digby v. General Accident, Fire and Li/e A ssurance 
Corporation. Ltd. (n). The assured. Miss Merle Oberon. the film actress, 
was on March 16. 1937, riding as a passenger in the in-sured car. which was 
being driven bv her chauffeur Digby. when she received severe personal 
injuries in a colli.sion with another car. She sued the drivers of both cars, 
and was awarded £5,000 and costs against her own chauffeur, the claimant. 
He then commenced an action against the General ,\ccident Corporation 
claiming indemnity under his employer's polict’. but the insurers denied the 
claimant's right to sue under the policy and pleaded in the alternative that 
in any case the dispute must first nderred to arbitration. The action was 
discontinued, and the matter came before an arbitrator. 

In \-iew of the importance of the detTsion. a full accoiuit of the progres 
of the case through the courts is given here. First , the questions for decision 
before the arbitrator were agreed as being (i) whether the claimant was 
entitled to av^ail himself of arbitration under the polic)'. and (2) assuming 
that he was so entitled, whether the policy terms cxtendi'd to indemnify the 
claimant against the assured's claims against him. 

The relevant terms of the policy taken oiit by Mi-ss Merle Oberon with 
the insurers were as follows : 


(/) The Fatal Accident Act*. j846~i<ioS (li HaUbury'n Statute* .)js-34u). 

(/) See ante, chapter IV, p 301. 

(*) Ante, chapter IV, p Ihi* Act ha* now been lepenled. 

(i; Ante, chapter I, p. a 

(A) E.g. by damaging a lamp poat under coodiUoa 10 <A the A|ipei)dix to the 
ElectTK Ughting CUuais Act. fy liaUtwry'* Statute* yoy). 

(/! {I 9 *«l i K. B 308 (C. A) 

(«•) tinder the Telegraph Act, 1878, a. 8 (19 Hal»bury'* Statutes abyl. 

[1940} I AU E. R. J14 ; vaned. (1940) a K, B ; {1940J 3 All E. R. 190 (C. A.) ; 
revened. [ iM43j A. C. ill , [1941] 1 Au E. K. 319 iH- L.) The word* in qaeatioo were 
" All sum* which the policy hohkr ahalt become l^aJly liable to pay in iwmect of anv 
claim by any persmi (lactmUag paaiciuers) for lou ol ule or accioental bodily iajury. ' 
Thia case was followed in Httkmrde v, C^. [«943l K. B. 139 ; {19433 3 All E. R, 034. Rl 
whkh a Boiicitor was held to have been iMhgimt w fathBg to ndvim hit client, who WM 
in the wme pewitkm ** Digby, that be bad a good cause of action agatmt tnannn. 
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Section 2 {Third Party Liability). 

(i) AU sums which the policy holder shall become legally liable to 
pay in respert of any claim by any person (including passengers) for loss 
of life or accidental bodily injury . . . caused though or in connection 
with such automobile . . . 

(3) Th® insurance imder this section shall also extend to indemnify 
in like manner any person while driving any automobile described in 
the Schedule hereto on the order or with the permission of the policy 
bolder provided that . . . such person shall as though he were the policy 
holder observe, fulfil and be subject to the terms, exceptions and 
conditions of this policy in so far as they can apply . . . 

Section 3 {Accidents to Policyholder). 

In the event of death or accidental bodily injury, caused in direct 
connection with any automobile described in the Schedule of this policy, 

. . . the Girporation agrees to insure the [X)licy holder for the following 
Ixmefits (here followed a schedule of compensations similar to that 
set out later in this chapter {o)). 

Conditions. 

(8) If any difference shall arise between the policy holder and the 
r.orj>oration, such difference shall be referred to two arbitrators mutually 
chosen or their unipire , . . and an award shall be a condition pre- 
cedent to any liability of the Corjwation or any right of action against 
the Corfioration, 

The proposal form, which was deemed to be incorporated in the policy, 
incorfwrated in turn a description of its benefits and special privileges, 
which includtd the following ; 

Third Party I ndemmiy. 

Public Liability and Property Damage. 

Unlimited indemnity in respect of claims by the public (including 
passengers, subject to exclusions) for personal injury or damage to 
properly against ; — 

1. The polic>' holder or his personal representative. 

2. Any |>en>on driving on the policy holder’s order or with his per- 
mission or Ins jXTSonal representative. . . . 

The {xilicy, taken out on October 27. 1936. was in force on Maxell 16, 1937. 
the date of the accident. 

Before the umpire, the insurers contended that when the insurance was 
extended under section 2 (3). the words " any jx-rson ” in section 2 (i) did 
not include the policy holdir. but were limitid to third parties, i.e.. those who 
were not parties to the policy, but who were members of the public. The umpire. 
Sir D.\vid Maxweu. Fvfe, K.C.. M.P. (w). found for the claimant on both 
the points referred to above, but submitted them for the opinion of the Court. 
Atkixsc.)N, J. (/»). agreed with the umpire on Ixith |x)ints, but in the Court of 
Appeal, whereas it was unanimously decided that Digby could and should 
avail himself of arbitration against the insurers, the majority (MACKix?to,v 
and Goddard, L.JJ., Luxmoore, L.J., dissenting) held that the words “ any 
person " in section a (i) of the policy meant a third jiarty, and did not include 
the policy holder or her driver, and therefore the claimant was not entitled 
to the indemnity claimed. 


(o) Pint, p. 540. .. . , 

loo) Ttien Mr. Maxwell Fyeb, who wrote the introdoction to the first eattion 01 
this work. ip) 66 Li. L. R. 89. 
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In the House of Lords, by a majority decision (Lords Atkin, Wright 
and Porter, Viscount Simon and Viscount Maugham dissenting), the 
decision of Atkinson, J.. and the umpire on the jneaing of " any person " 
in section 2 (i) of the jxJicy was restored. 

Lord Simon felt that the main provision of section 2 was contained in 
subsection (1). and that subsection {3) was subsidiary. Under subsection (i) 
it was manifest that the policy holder could have no claim to indemnity, 
and he did not consider that the range of }>ersons whose claims might lead 
to indemnity under section 2 of the policy changed because of the extension 
in subsection (3). He felt that if by a roundabout mt'thod of suing a negli- 
gent driver the policy holder might get. though him, from the insurance 
company unlimited comix-nsation for any and e\’er\- sort of injur}', it was 
hard to see why ' accidents to owner '' benefits should be inserted in the 
policy. 

Lord MAt’GfiAM also considered that the litigation was really for the 
benefit of the assurcxl rather than for her chauffeur. He did not think that a 
claim by the policy holdt r-jwssenger against a pr^nnitted driver could be a 
claim by one of " the public,’ or that the risk of the jx-rmitted driver being 
sued in this way could be calk'd a ' Third l‘art\’ Risk." He felt that the 
policy ought not to be construed as imjiosing on the Corporation a liability to 
indemnify the }X)hcy holder extending far Ih cdiuI that which the projxjsal 
and the policy seemed to indicate {q). 

Lord Atkin, on the other hand, considend that the jxiliry was obviously 
ba.sed on the requirements of sections 35 and 3<> of the Road Traffic .Act. 
1930. and that the insurers intetuk'd to issue a jw»licv which in respect of third 
party risks complied with the Act. It would tx' neces.sarv. therefore, that 
the pennittcxl driver should lx* coverid against the risk of running the 
owner down. 

Lord Wkight upheld the contention of theapjx llant that by subsi'ction (3) 
of section 2 the Coqxjration undertook in his favour a se|)arat«“ insurance 
against third party liability in such events .is had hapfxiied. so that he thus 
b«amo in that connection the assund while Mis.»> Cils roii b<-came ftro hac 
ricf the third fiartv. The extension clause covered Digbv against claims 
" by any person. " and he could not read those' words to mean " by any fX'rson 
other than MissOberoii." The new assured was by the terms of the extension 
clause* to obsen'e, fulfil and lx* subject to the tenns, except loii'i and conditions 
of the policy so far as they could apply. Thus he was Ixxind bv the arbitra- 
tion clause. In addition. Condition 1 tNotires) and Condition 2 iClaims and 
legal proceedings and their conduct) would apply to him, while Condition 6 
(CcMitribution, if there is another insurance) would, it s«emtxl, not apply 
becaase subsection {3) of section 2 was .subject to the proviso that there 
was to b<: no other insurance subsisting under winch the fiermittcd driver 
might be indemnified ir). In the result, the jxisilion was in no way different 
from what it would have be-en if I>igby liad been insured against third 
party risks by a separate jjolicy issufd to himself. It was because Lord 
Robertson in Gtn^al Accident Fire and Life Assurance Corporaiion v. 
H'aUon (s) held that there was only one contract and hence the policy 


(f) See Yorkiktft laiutame Co Ud. v. CamplttU. ! A. C iiS. at p. sti- 
iri QuMTe. if the other insuran. e policy containetl a Mniilar clause See Amttn v. 
ZurnhueturraJ .ItndenI and i.tatnhfv InsnranetCii., Lid.. [ nMtJ All E R. 14) ; aflinned, 
[1^145, K. li iio ^C. A 1 ; 'i943f 1 .All E R. 310. 

(f{ Now reported 73 U I. K.atp. 169. 'niii Scottish cane waa baled on almoat 

identical (act* lui Dtgby't C:Me. Init Ijord KoaaaTKOK in the Court ol SeaKion had com* 
to the o()pnisitv eonclastem to the iiia)onty ol the Houae of l-ord» in IMgby's Caae. 
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holder could not be divested of her character of assured, or become a third 
party, that he came to the opposite conclusion. 

Lord Porter said, about " third party '' insurance (f) ; 

'* In the second place it is contended that, as appears from the statement 
" in the margin of section 2. the insurance is only against third party 
" liability ; that the }j<jlicy-holder is a party to the contract and therefore 
" cannot he included in the term ' third party ’ ; that having regard to the 
*' marginaV reference and general scope of the policy the words ‘ any claim 
" ' by any person ’ must l>c confined to any third person ; that the wording 
“ of subsection (3) shows the policy holder and authorised driver as alike 
” parties to the p>olicy~sec<jnd parties d you please, the insurance company 
" being the first — but not third parties. The argument, I think, fails. I 
" doubt if the phra.se ‘ third party liability ' when used in the policy has any 
" such definite meaning a.s that a.scribed to it by the respondents. In my 
" view, in a policy such a.s this, indemnity against third-party liability is 
" used in contradistinction to indemnity against ' los.s or damage ’ to the 
" car and means only that the insurer will indemnify the insured against any 
■' projH-r claim made u{xjti him bv a jiorson who is injured by the negligent 
■' driving of the car. I do not think that there is any question of first, 
'■ second and third partic.s. The phra.se is merely a useful description of a 
" particular tvpe of insurance ('onsecjuently the fiohcy holder would be 
■' entitled to mclomnity even if she were resjviiisible for an accident to (say) 
■' a I.lovds underwriter who insured her. and the authorised driver would 
" lx- protecteil again.st a claim in ri-spect of such an accident and against a 
'' claim such as i.s made in this cas<* by the pdiiy holder herself.” 

'■ I.a‘t me assumi', hovvever, that ‘ third party ' is used precisely and 
'■ nece!k.sitates the existence of three parties, the third of whom must make 
" a claim Ix-fore the insured can demand to Ix" indemnified. Let me also 
'■ a.vsunie that the words ' anv claim by anv }>cTson ' mean ' any claim by any 
" ‘ third jxTson ' Still, in mv opinion, the ingredients nccessaty for success 
" c'M.st 111 the present la.se. The tenn ‘ third partv ' must, I think, take its 
” meaning from the words m colloeatmn with which it is used. Xo doubt 
" anv claim bv any third partv when iivd iii a case where the policy holder 
” i.s hersedf liable would exclude any reccicerv bv her both because she cannot 
'■ sue henself and Ix-caiise she is not a third partv in a claim which she 
■' herself makes . but. in mv opinion, she is a third jiartv in reference to her 
'■ authorised driver, l-or the ptirixiv's of a claim made by her against him, 
" he is the in.sured. the company are the insurers and she ls the third jiartx’." 

2. Damage to property. 

“ (6) Damage to property other than property belonging to the assured 
or held in trust by or in the custody or control of the assured." — Only one 
eptestion of practiced difficulty arises under this part of the eJause. It 
i.s. What is the po.sition of luggage and other lielongings of a passenger 
carried in the insured car at the .s.ime time as the owner thereof ? Is .such 
property in the cu.st(Kly or control of the assured or of the passenger to whom 
it belongs ? It is subinittcxl that this must lie treated as a question of 
fact in each ca.se (m). In most cases it would lx* found that the owner of the 
luggage, etc., had parted with its custody or control where such luggage was 
attached to or placed in a sjx’cial part of the car. as, for e.xample, on the roof 
on a luggage grid or in a car trunk or other sjxjcial luggage compartment (a). 
On th&<>ther hand, personal belongings such as handbags, jewellery', etc., kept 
in the phy'sical ptxisessiun of the owner would not be under the custody or 


(0 Dighy V. Gtntrat Accident ftte and Life CortoratiOH. Ltd., [i943] 

A. C. 121. at pp. IJ2, 123 ; [1032] 2 .Ml L. R. 310. at PP .33',. 33^- . . 

(••) For case* on “ cuatoay and control see Stroud'* J udicial Dictionary, and £dn., 
and Supplement, and nett 1 HaUbury'i* Ijiw*, 2nd Edn. 723 tt se^. 

(a) trovided the enund or his servant was in charge of the vehicle. 
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control of the assured (6). It ^ould be noted, however, that woperty will 
be in the custody or control of the ^^sured if it is in the custody or control 
of his agent or servant, such as a chhtdfeur (c). 

It should also be noted that the above clauses must, as must every other 
part of the specimen policy, be read subject to the General Exceptions 
Clause (rf) and subject to the Conditions printed at the foot of the policy (e). 

As has been indicated, liability to third parties may be incurred both 
by negligence at common law (/) or under some statute withournegligence (/). 

3. Goats. 

" The insurers will pay all costs and expenses incurred with their written 
consent.’' — This makes it clear tliat the insurers are under no obligation to 
pay the assured's costs of defending any proceedings brought against him 
by a third party unless tliey choose (g) to do so, or unless they defend the 
proceedings themselves (A). Oral consent (i) will as a rule, however, be 
enough in spite of the express requirement of written consent (A). On the 
other hand, it is the assured's duty to minimise the loss, and he ought therefore 
to defend anj' proceedings (/) brought against him (m) if he i.s not clearly 
liable to the third party («)• question as to the resjX'ctive rights and 
liabilities of the parties in regard to costs when insurers take over the con- 
duct of proceedings on behalf of the assured is considered later (e). fn 
practice insurers would refu.se their wTitten consent only in the following 
circumstances (p) : 

(1) Wliere in the opinion of the iasurers there was no defence to the 
third party proceedings ; 

( 2 ) Where the insurers repudiate liability under the policy or seek 
to avoid it (^). 

Some polides providing that the insurers will pay costs incurred with 
their consent contam the additional w'ords " such consent not to be 
unreasonably withheld." In HuUon (£.) & Co.. I.td. v. Mountain (a) a news- 
paper libel policy contained such a clause. Bankfs. L.J., held that the 
effect of it was : 

" the words mean th.it at every im[K>rtant stage of the proceedings the 
" consent of the underwriters roust t>e applied for and obtaincrJ — it is a 

(Ai Difbcult questions might arue where a fnend was driving the insured vehicle 
os behalf of the assured and the inend's luggage was being carried in a fixed luggage 
container on the vehicle. 

(c) See I Halsbury's Laws, znd Edn. 745. 

( 4 \ Post, p 561 (») Post, p. sfk>. 

{/) See chapter I. ante, p. i6. 

(g) It mi^t be arned that the words " such consent not to be unreasonably with- 
held " must be implied. It is submitted that this cannot be supported. Sew Atmos v. 
foM L. H 4 C. r 6i>5, and see ttuUon {E ) &■ Co . Lid v Sttntnlatn (1011), 37 

T. L. R HO9. where a newspaper hbcl pobey expressly so provided. The question is, 
however, doobtful See chapter X. pmt. 

(A) See post, u 584, and AUen v. Ijnsdon Cmarmmtt* and Atctdanl Iniuratue Co.. Ltd. 
(iqilj. 28 T. L R. 234 ; and sec generally ihapter X, port 

(i) And in some cases the insurers will be liable without consent; seeanis, p.518, and 
pou, chapter X. 

|A; See McConsulta. Poland <1926;. 23 14 . L. R. 77 

(f) See JasmA v. Brittsh Gamtrai insuwama Co., <1927] 2 K B. 31 1. 

(in} K his liability iadoabtlnl be may tattle the claim. See farther, pewf, chapter X, 
and <j. asst*, chapter in. p. 153. 

(a} At to the position of the asaured in these circumstances, see post, chapters IX 
and X. |i») Pott, chapter X 

ip) In the rare cam where insnrers eimply srithhfdd their c o n w ro t wiibont repudia- 
ting liability, the aseursd may fiod that he is saddled with costs, sinoe it will not be safe 
for him in all caaes to allow judgmeat to go by defanlt. See farther on this point, 
fast, chapter X. (g) Post, dtwptm IX. 
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" condition precedent, unless the necessity for consent is waived or implied. 

Where consent is given for defending an action, and the action results in 
“ favour of the assured and there is an appeal, the assured must apply and 
'* obtain consent to resist the appeal. If the appeal results in a new trial, 
he must obtain further consent before proceeding with the new trial.” 

It sometimes happens, when the assured is covered by his policy only 
in respect of third p^y liability, or only in respect of liability for death or 
bodily injury, that he insists (i) on contesting the third party proceedings 
because he desires to prosecute a counterclaim against the third party or 
because he docs not wish to pay out of his own pocket in respect of damage 
to his own or the third party's property (c). In such a case, although if the 
assured is successful in his defence the insurers obtain the benefit of his 
success inasmuch as their obligation to pay him an indemnity under the 
policy does not arise, they are under no liability for the assured’s costs unless 
they have given their written consent, which they need not do (rf). The 
difficulties which may arise in such a case when the insurers desire to settle 
with the third party whilst the assured wishes to fight him are explained 
later (e). The question as to who is liable to pay the costs due to a solicitor 
who has been instructed to act for the assured are considered in the same 
place (/). It is submitted that apart from those expressly undertaken in 
the next part of this clause, the insurers can never be liable to pay any 
costs or expenses in connection with criminal proceedings if incurred without 
their consent. The position in cases where the insurers have wrongly 
repudiated liability under the p<dicy or have wrongly declared that it is 
void has been outlined in a previous chapter (g) and wUl be considered more 
fully in a later when dealing with the <juestion of repudiation generally (A). 
But it may be stated here that in certain circumstances insurers might be 
liable to pay c-osts incurred without their con.scnt, as. for example, where 
they have wrongfully pur[)orte<l to avoid the policy and the assured, in a 
justifiable attempt to minimise the loss or damage, defends the third party 
proceedings but fail.s in the rc.sult (i). 

.Xlthough not expressly limited thereto, in practice the only costs or 
expenses for the incurring of which the insurers would give their consent 
would be costs and expenses incidental to legal proceedings by the third 
party against the assured. There are. however, other costs and expenses 
which, it is submitted, the assured might be held entitled in certain circum' 
stances to incur without the consent of the insurers and apart from this 


{a) (Kjji), 37 T. I,. U. 86*j See alio Pntifh Grnrra! fn^nranff Co v MouifJoin 
(I'MO), 36 T. L. K. 171 , Oaitv Expmi (looSt. l.til v ^916). T. L. R. 592. 

(i») As to when he can *0 insist, see post. pp. el seo. 

(f) /.«. where his policy does not cover such liability. 

(i) Since, if, as is proved by the result of the proceedings, there is no liability, 
there is no obligation on tbc insurers to indcinnifv Sec AVnai v. Fos (1869), L. R. 4 
C. P OOy (rl I'osI, chapter X. 

(/) Cf. Page V. SeotttsM /asitramre Corporatiom (iQju), 45 T L. R. J50 ; 33 LI. L. R. 
134. as to liabibt}’ (or costs o( repairs. And see McCoaneU v. Poland, ante. p. 512. 

(t) Chapter 111 , ante, pp. 152 et seq. 

( 1 ) Pott, chapter X. 

(i) The question is, however, very doubtful. See past, chapter X. The position 
in regard to the costs incidental to coronet's inquests and criminal proceedings apder 
the next part of this clause would be subataotially similar. See Jktmes v. Britisk 
GemtreU Intttranee Co., (ioJ7j * K. B. 311. And see furtlier. post. p. 526. As by the 
M. I. B, Agreements insnren have undertaken to .satisfy the judgment for personal 
injuries and the costs of s third pertv obtainotl against an " assured " who cannot or 
who does not himself pay that sum forthwith, insurers vnll now normally ondertaJee 
defence of the *' emund ■' in such cases. But farihtics will no doubt be afiorded to the 
’• assured ” only on the express understanding that thereby the insurers' right to seek 
tepayment from the " assured *' is not prejudiced. See chapter VI, ante. 
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claiise or the costs which, as will be seen (j), be incurred under the 
succeeding part of this clause without consent. Thus, where the assured 
runs down a third party, he will jbC'-justified (as is indeed his duty to the 
insurers (k)) in taking all reasonable steps to minimise the damage thereby 
done (/). Examples of expenses which might be so incurred would be the 
hire of a conveyance to remove the injured third party to the nearest 
hospital (w) ; and the payment of medical fees for emergency treatment 
(ap^ from or in addition to those which he is statutorily liable to pay 
under section 16 of the Road Traffic Act, 1934) (w). 

“ The insurers trill pay the solicitor’s fee for representation at any coroner's 
inquest or fatal inquiry in respect of any death which may be the subject of 
indemnity under this section or for defending in any Court of Summary 
Jurisdiction any proceedings in respect of any act causing or relating to any 
event which may be the subject of indemnity under (his section.” — It is sub- 
mitted that the expenses referred to in this part of the clause must be paid 
although incurred without the written or anj’ consent of the insurers. This 
follows from the wording of the previous clause (0), which says that the in- 
surers will pay all costs incurred with their written consent, but doe.s not 
say that they will not pay any costs in resj>ect of which they have not given 
consent. 

If this be so. only two questions of possible difficulty arise under this 
part of tills clause. 

The first of these Ls : What solicitor's fees do the insurers undertake to 
pay ? A seilicitor can appear at coroner’s inquests and in a Caiurt of 
Stmmary Jurisdiction. In proceedings in the latter court it may sometimes 
be desirable to employ counsel. The fees of counsel so employed arc paid 
by the solicitor, who in turn is paid his costs, which include a sum to cover 
such fees. Strictly speaking. " solicitor's fee ” d‘>es not include counsel's 
fee, and it is apprehended that even in cases where the employment of 
counsel was reasonably necessary' the insurers would not be liable therefor 
under this clause. 

The second question is whether the assured is entitled to incur su<^ 
costs in respect of proceedings arising out of an accident in which no tliinl 
party's person or propeny wa.s injurccl by his fault. The relevant words 
are ; 

" proceedings in respect of .any act . . . relating to any event which may 

” be the subject of indemnity." 

It is submitted that this means that such cfist.s may Iw incuired provided 
there is a reasonable jxissibilitj' that a third party claim arising out of the 
same cs'cnt may' be made against the assured (/>). 

In connection with the various indemnities given by this clause just 
considered, the case of James v. British General Insurance Co. (a) sliould 
be noted. In that case the assured w'hiist drunk ran down an«l killed a 
man. His policy contained a clause similar to the above, under which the 

\)i ISce note <0. p. Jiy, aiUt. 

(A) Under the espre*» clause to that eflect found in most policies or under bU 
impli^dnty: am post, p O07. and chapter fX. 

if) And snder an iaiidie<i term to that eflect ; see chapter IX, fott. 

]m) It ia dohbtfol how far such expenses are recoveraWe- There appears to be no 
express anthonty on the point. See Welford on Acetdent Insurant, ana Edn., p. i 9 U 
and tee Mar>4em v. City and CamMv Auuratue Co. U. K. 1 C. I*, aji. 

(a) As to these, see amte, chapter IV. p. 1 S9. and chapter V, p. 3^1 . 

(ej And the a|4>bcation thereto ol the maxim ttpreme ummt »$t tadmsio atterin*, sa 
to which see amt*, p. 

(p) If this be correct, it is not tttcessiry that sach a claim should ever be made, or, 
if made, be soccessful. 

Wi U917] » K. « 311. 
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insurers undertook to pay for his representation at an inquest and for the 
defence of proceedings in the police court. The insurers repudiated liability 
under the policy on the ground, amongst others, that in so far as the jwlicy 
covered the assured in respect of the consequences of his criminal acts it 
was void as against public policy. (This aspect of the case is considered 
elsewhere) (r). 1 he dependants of the dead man and another person injured 
in the same accident brought an action against the assured and recovered 
damages therein in respect of such death and bodily injuries. The assured 
was also prosecuted in the police court and at the Assizes, and was there 
convicted of manslaughter. In an action against the insurers on the policy, 
the assured claimed to be entitled to recover : 

(i) Tlie damages and costs awarded against him in the third party 
proceedings and his own costs in those proceedings ; 

(ii) The legal costs of his representation at a coroner's inquest ; 

(iii) The legal costs of his defence in the police court ; 

(iv) The legal costs of his defence at the Assizes (s). 

It was held that ; 

(i) The third party liability insurance, although covering the 
consequences of a criminal a< t, was not against public policy (r) ; 

(ii) The assured was entitled to recover the costs at the inquest ; 

(iii) He was also entitled to rccf)vcr his costs in the police court ; 

(iv) He was not entitled to recover his costs at the .\ssizes (s) since 
there was no clause in the policy which covered these. 

The legality of clauses such as that just considered is discussed elsewhere (i). 


VH.— Kru no’s Driving Clause 

■' In terms of and subject to the limitations of and for the purposes of 
" tliis .section — 

" I. The Comp;iny will indemnify any person who is drising such motor 
" car on the assuretl's order or with his jiermi.ssion, provided 

" (a) That such person is not entitled to indemnity under any other 
" isjlicy. 

'■ (fc) That such person shall as though he were the a.ssured observe 
" fulfil and lie subject to the terms exceptions and conditions of 
" this jiolicy in so far as they can apply. 

" (c) That .such i>crson hoJd.s a licence to dnve such motor car or has 
" held and is not disqualified by order of a Court of Law or by 
" reason of age or disease or physical disability for obtaining such 
" a licence. 

The meaning and effect of clauses such as that printed above have been 
considered fully in various other jiarls of this book («), as have the require- 
ments and protisions in connection therewith of section 36 (v) of the Road 
Traffic Act, iq3o (tr). The conclusions cLsewhere arrived at may be briefly 
summarised as follows : 

I. This clause together with subsection 36 (4) of the Road Traffic Act, 
^930, makes any person driving the car with the assured's consent ajiarty to 


(r) See fully, chapter II. p. 107. and pus/, chapter IX. 
(1) J.e. the coata in the crmimal proceedings 
(») /’oil. chapter IX. 

(uj jintt, chapter II, pp. chapter I\‘, pp. 211 et seq. 

(») Ant0, chapter IV, p. 188. 

|u<) ii Halabury'a Statutes 607. 
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the p<Jjty and gives him a statutory right to sue the insurers for an indemnity 
thereunder (x). 

2. Such person driving with the aasured’s consent is, unleiss he is acting 
as the assur^'s servant or agent so as to make the assured vicariously liable 
in respect of any death or injuiy caused by him (y), required by sections 
35 (i) and 36 (i) (b) to be insured against the liability specified in the latter 
section under a policy to which he is a party and which he can as such enforce 
against the insurers, and therefore commits an offence (r) unless there is 
such a policy in force. 

3. The assured can in certain circumstances enforce the indemnity 
given by this clause in favour of a person driving with his consent as trustee 
for such person, as was done in H'tJh'aPns v. Baltic Insurance, etc. (a). 

The expression " any person on his order or with his permission ” b 
very wide, and in most cases would include, for example, driving by the 
chauffeur of the friend to whom the car b lent (f>). An example of the person 
to whom it would not apply b given in Pallor's Case (c). of wliich an account 
b given later (d). 

In Burton v. Road Transport and General Insurance Co. (e) a claim was 
made under a Motor Traders' policy issued by the defendant insurers which 
covered the policy holder " or any person in the employ of the jxjlicy holder 
who is drismg on hb order or with his permission." The policy holder 
engaged one VVestwood in the hope that he would be able to procure a con- 
tract for the sale of the insured car to a prospective buyer. WTiile driving 
the car for that purpose. V\ cstwood had an accident and injured the plaintiff, 
who obtained a judgment against Westwood and the policy holder for 
personal injuries. The judgment being unsatisfied, the plaintiff claimed 
under section 10 (r) of the Road Traffic Act. 1930, to be indemnified by the 
defendant insurers. Bransos. J.. held that in the circum.stances Westwood 
was driving at the time of the accident on the assured’s order and with his 
permission for the purpose of the assured's business, and in that sense was a 
person in the assui^’s employ. The insurers were therefore liable (e). 

" (a) Provided that such pnson ts not enltfied to indemnity under any other 
policy ." — Where the " other policy ” contains a similar proviso, an inextric- 
able circle results (/). comparable to the renvoi in the GmfUct of Laws (g). 


See anU, chapter It. pp tt »ey , ami TalUryuil v. Prvidal*. ' i<)3v' 1 K. B. 173 ; 
Difby V. OemtraJ AtnJcnl ftre and Life Auntanc* Corfroratian. Ltd., AC IJI . 

{19413 t .Ml E. R 319 . .luitm V ZtinrA GeneraJ .liddent and LuUnJity Imurane* Co.. 
Ltd , 1 .\U K K 343 ; affirmed. {19433 B U 130 , {1943, i .All E. K. 316. 

{y) Sm ant*, chapter IV, p iw’ 

(f) Under •. 33 of the Rond Traffic Act. 1930. See mnta, p. 441 

(а) {1924] 2 K U. iSt 

(б) Althoagh it i« doobtlnl whether permiiaion given after the event — «.g. to a son 
who had had an accident wbilat making forbidden nieof the car — would aatiafy theclaoee, 
it would in most cases be very difficnit to prove that permission bad only bsM so given. 

(r| Paitm V Co-oprrWiiv /nivrsacf SoriWy (1930I. 3.S IJ 1. R 237 A servant who 
is employed to drive the assored'i car but who uses it for his own purposes is not on that 
OCCMUOB driving with the pemusMon of tlie assured lHUlit U<**n r.). Ltd, v. Hinds. 
ti«H7] K B 473; .'19473 « AU E R 337- 

(d) Past, p 534. and see also PaxH v Poland (19471. *0 U- f- ft- whete a 
f enetiU permission given by the assoicd to her daughter to use the insursd car was held 
not to eaicad cover to a dnver who, though permitted by the daughter to drive, bad 
been expruHty forbidden to do so by the aastuvd. 

(rf (1939>, 63 U L. R. J53. Cj also Morgan v. Parr, {19215 2 KB. 379. Cf. also 
Lester lirotkers v. Anm Imttrante Co. (194a). 72 LI E K 109, post, p 3351 

if) " One would teach the abeurd result that whichesser pobey osm looka at It Is 
always the other oim whkh deflective.' ‘per Rowlatt, J., in wrddw v. Road Trautport 
and Central Immanu C«., fi 93 >] t K* B 363, at p. 363 ; see also Aiutlm V. Zmne* 
General Auident and LiaMlUy imurmtet Co., IM., [1944] 2 All K. R. 243 ; nffinned. 

"ns 
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The meaning and effect of a similar exception in such circumstances 
came into q^uestion in the cases of Gale v. Motor Union Insurance Co. and 
Loysi V. General Accident, Fire and Lije Assurance Corporation (A). 

In these cases, which were consolidated. Gale was insured under a motor 
policy with the Motor Union. His policy contained the following clauses : 

(o) ** The Company shall indemnify the assured or any relation or 
** friend of the assured driving with the assured's consent against the pay- 
** ment of all sums which they shall become legally liable to pay in respect 
" of accidents ... to any third person." 

ip) " Condition 6 . — The extension of the indemnity to friends or relatives 
** of the assured is conditional upon such friend or relative . . . not being 
*' insured under any other policy. 

[c) " Condition lo. — If at the time of the happening of any accident . . . 
" etc. covered by the policy, there shall l)e any other insurance or indemnity 
" of any nature whatsoever covering the same whether effected by the 
" assured or any other person . . . the Company shall not be liable to 
" pay or contribute to any such damage or loss more than a rateable pro- 
" portion of any sum or sums payable in respect thereof for compensation.” 

Gale lent the insured car to his friend Loyst. Loyst was insured with 
the Accident Corporation in respect of a car owned by him. HLs policy 
contained, inter alia, the following clauses : 

Clause I : 

" (i) The Corporation will Indemnify the a.ssurcd against all sums which 
“ the assurer! sliall become legally liable lo pay . . . 

" (a) The a.ssurcd will also be indemnified hereunder whilst personall 3 ' 
" driving a car not belonging to him provided . . . that tliere is no other 
" insurance in respect of such car whereby the assured may be indemnified.” 

” Condition 0. — If at the time of the occurrence of any accident, etc., 
" there sluill be any other indemnity or insurance subsisting whether effected 
” by the a«vsure<l or any other jjcrson the Corporation shall not lie liable 
" to pay or contribute more than a rateable proportion of any sums payable 
" in respect of such damage.” 

Wliilst Loyst was driving (ialc’s car he collided with a third party. 
The tliird jiarty brought ;in action agaimst Loyst and recovered the sum of 
£154 damages and costs. I.oyst paid this sum himself, since lioth his and 
Gale's insurers repudiated liability, each m^tintaining that the other was 
liable. In an arbitration Gale claimed against his insurers payment under 
bus jiolicy of an indemnity for Loyst, as trustee for Loyst. Loyst claimed 
in the same arbitration against his insurers on his own iielialf. 

On a case stated the (^urt lield that in each policy the condition relating 
to rateable contribution must be read as (jtiaiifying the clause e.\duding 
liability if the car w'as covered by any other insurance, and that therefore 
each insurer must pay half of the indemnity in respect of Loyst’s liability 
to the tliird party. The following extract from the judgment of Roche, J.(i), 
explains the ratio of the decision ; 

" It is conceded by counsel for the Motor Union Company tliat in ron- 
" Htruing condition 6 the words ' not being insured under any other policy 
" roust be taken to mean. ’ not being covered against the risk in question 
" ’ under any other jiolky ’ , and the real effect of his argument is, not that 
" the Motor Union Company is not liable at all, but that the liability is 
" a Uability to be shared rateably witli the .\ccident Corporation. He 
" furtlMn' contended that ufxm the proper construction of clause 2 , sul> 
" clauae *, of the Accident Corporation's jxilicy it meant the same as condi- 
" tion 6o( the Motor Union Company's poUcy ; that it limited the indemnity 
" granted to Loyst while ho was personally driving some other car to coses 


(*) I K. B. 359. 


(») t‘93*] t K,B. 359- »tp- 3®** 
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” where he had not an indemnity from anybody else, meaning thereby a 
" full indemnity. It was said on behalf of the Accident Corporation that 
*' the words ‘ whereby the inanrail may be indemnified ' substantially add 
" nothing, except that they make more forcible the conclusion which ought 
" to be drawn from the rest of clause 3, subclause 3 — namely, that it is a 
" provision that Loyst will be indemnified only if he is driving an uninsured 
" car. In my judgment there is nothing in the subdause which justifies 
” that conclusion. The words ‘ whereby the insured may be indemnified ' 
“ do not allude to a possible or contingent or partial indemnity. Upon 
" the true construction of these various clau.ses the assured is not deprived 
'* of the indemnity altogether, which would be the result if condition 6 of 

the Motor Union Comp>any's policy (k) and clause 2, subclause 2 (*), 
" of the Accident Corporation’s policy stood alone. The provision as to 
■' rateable contribution qualifies and explains the precetling clause negativ- 
" ing liabilitj’." 

In this case, it will be noticed. Roche, J., appiirently held that where 
both policies contained an e.xclusion of co-existing cover, and neither con- 
tained a rateable contribution clause, the assured (and the friend) is deprived 
of indemnity altogether. 

In the case of Wfddelt v. Road Transport and Genera! Insurance Co. {/), 
Justin Weddell was insuod with the Road Transport Company. His jxjIicj' 
contained the following clauses : 

" (a) The Company will indemnify the .assured against third party 
" claims ; 

" (b) Section II, In terms of and subject to the limitations of and for 
the pnrixwes of this section the Company will at the re<juc.st of the assured 
“ treat as though he were the assured any relative or fnend of the assured 
" whilst driving the assured's car with the a.ssured’s consent, provided : 

■' that such relativeor friend is not entitled to indemnity under any other 
policy. 

" (<) If at any time any claim arises under tbi.s psjlicy there is any oUicr 
■■ existing insurance covenng the same liability the Coriijuny shall not be 
" liable ... to pay or contribute more than its rateable proportion ol any 
" damage, etc. Provided always that notiung in llus condition stiail impose 
*' on the ComjMtfiy any liabihty from which but for Uiis condition it would 
" have been relieved under Section II ol this jxihcy ” (»»). 

Justin Weddell lent liLs car to hLs brother Laurens Weddell. Laurcn.s 
Weddell was insured in respect of another car with the ComliUI Insurance 
Gmtpany under a policy which contained, besides the usual indemnity 
against third party liability, the following clause : 

" The indemnity granted is hereby extended to cover the assured whilst 
" driving any private motor car not belonging to him ... 1/ no indemnity 
" u affeided the assured fry any other insuratue." 

Laurens Weddell’s policy contained no rateable contribution clause 
such as was contained in his brother's policy, and in both the jxilicics in the 
Gale and Loyst Cases (n). But it COTitaincd a tirrm to the effect that it was 
a condition precedent to the Comhiil Company's liability in respect of any 
claim that notice thereof should be given to the Company within thr<» 
days of the accident. Whilst Laurens Weddell was driving his brother’s 
car be collided with and injured a third pany. This third party made a 


(S) See above. (/) [lojaJ a K. B. 563. 

(m) Thia part of this clause seems to have been dcaignM with an eye on uak s and 
Laytt'% Cases ftupra) . 

(m) Aa to the efiect of this provbo and the rateable contributioa clanw ganwally. 
•ce post, pp. 604 $i ««f. 
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claim against Laurens in respect of his injuries. Laurens, however, failed 
to give notice thereof to the Comhill Company within three days, and that 
Cornpany repudiated liability on that ground. Justin Weddell claimed 
against his insurers, the Road Transport Company, as trustee for his brother, 
but that Company repudiated liability on the ground that Laurens was 
expressly excluded from the cover of the policy, since he was at the time of 
the accident covered by his own insurance. In arbitration proceedings 
against the Road Transport Company in which Justin Weddell claimed as 
trustee for his brother I.,aurcns (who also claimed on his own behalf) it was 
held by the arbitrator that the Road Transport Company was liable to 
indemnify Laurens against one half of all sums which he might become liable 
to pay the third party. The Court approved this view, and the following 
extracts from the judgment of Rowiatt, J. (o), show upon what grounds ; 

" The first point made was that the Comhill policy was not ‘ other 
existing insurancjc, ’ because, owing to the omission to give notice of the 
" accident, liability under it could not l>e enforced. This in my view is too 
'■ obviously unsound to require further notice. The position is to be 
“ regarded as at l>e(ore the time lor giving notice expired (p). 

" The second point made, as I uiulerstcKxl it, was that tlie Road Trans- 
■' pwrt Company were liable notwithstanding tlie proviso relating to col- 
'■ lateral insurance, but only on the fooung that, according to the decision 
" of Rochk, J., in Gale v. Motor I'uion Insurance Co. (q), that proviso was 
■' cut tlown by the operation of the rateable proportion clause ; and that 
" the Comhill Comjiany were not liable, lietausc in their case there was no 
'■ rateable contribution claus«.-. Therefore, the argument concluded, the 
” Road Transport Comjxiny licing alone liable, there was no other existing 
'■ insurance, and they were liable in full 

" It is to lie Uirne in mind that the risk covered by the clause as to a 
" relative or friend is an extension of the scope of the policy. It gives pro- 
" tection to a jierson other than the assured. So, too, the clause in the 
“ t'omliill Comjxiny's jmlicy covering the assured when driving a car not 
" liclonging to him is an extension of the primary purpose of the policy. 
" which Ls to cover risks to and in connection with a particular car or cars 
“ of the assured itientium-il in the schedule (r). The general purpose of the 
'■ proviso .seems to Ik‘ to make such cxten.sions operate only as .secondary 
■' cover, aviulabic only in the absence of other insurance regarded as primaiy, 
■' not including, one would sup{x>se. other insurance also of a secondary 
■' character. In my judgment it is unreasonable to suppo.se that it was 
" intended that clauses such a.s these should cancel each other (by neglecting 
” in each rase the jiniviso in the other jiolicy) with the result that, on the 
" ground in each ca.se that the los.s Is cox'cied elsewhere, it i.s covered 
" nowhere, tin the contrary the rea,sonablc coiv-truction is to exclude from 
■■ the category of co-exi.sting cover any cover which is expressed to be itself 
" cancelled by such co-cxistence, and to hold in such cases that both com- 
panics arc liable, subj^t of course in lioth cases to any rateable proportion 
" clause which there may be. 

" In these circumstances I conic to tlie conclusion that the Comhill 
" Company (apart from the omission to give the notice) (s) were liable not- 
" withstanding that their policy containeil no rateable proportion clause, 
■■ and 1 confinn the decision of the arbitrator.” 


(0) tt'ieUell V. Hoad Transport and Gemerat Insurancr Cu . ^ I'-- 

P 

(p) Std qnaett ; »e« post, pp. 531. Jijo tt seq , and chapter X. 

(9) (1918] 1 K. JB. 339. - , , 

(r) Cf. Hogerson v. Stnttnh AntomobiU attd General Insurance to.. Ltd. (1930), 47 
T. L. R, 46. 

(») It should bo noted that this case, like many others, was fought only to tot the 
legal position, and the Comhill Company paid their half immediately after judgment, 
waiving the point on the late claim. 
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In the case of v. Zurich General Accident and Liability Insurance 

Co., Ltd. (/), the facts were as fcdlow^ : 

On May 23, 1938, the plaintiff A^tin was driving a Lincoln Zephyr car, 
the property of one Hwiry Aldridge, when he met with an accident. At 
the time of the accident Aldridge and one Nicholson were passengers in the 
car and they both received injuries, from wUch Aldridge di^ two da3rs later. 
Austin was driving with Aldridge's permission. Thereafter, actions were 
brou^t ag^st Austin by Nicholson and the executrices of Aldridge. 
Austin was insured with the Bell Association by a policy issued in respect 
of his 8 h.p. Ford motor car and which covered him w’hile personally driving 
any other private car (not belonging or hired to him) for pleasure purposes. 
He called upon the Bell to defend these actions, and they thereupon under- 
took the conduct thereof and settled them. .Austin agreed to the settlement 
terms and agreed also to allow the Bell in his name to proceed against the 
Zurich Insurance Company to recover the whole or any part of the sums 
paid to the plaintiff.s in the running dowo actions b}' the Bell. Austin's 
claim to be indemnified by the B <‘11 was bast'd on the tenns of a policy i.ssued 
to Aldridge by the Zurich, which covered .Aldridge against third party 
claims caused in connection with his Lincoln Zcph\T car. and extended this 
cover to any person driving this car with the insured's permission. The 
defendants Sieged that by the terms of the two [xilicics, read together, the 
only liability to indemnify Austin was to bt' found in the Bill jxilicy. The 
Zurich policy’s extension clause proMded coi-er to the permitted driver in 
the usual form, provided that (a) such person (i.c., the permittixl driver) was 
not entitled to indemnity under any other jiolicy. Under general Condi- 
tion 5, the rateable contribution clau.se, the company wa.s not to be liable to 
pay or contribute more than its rateable proixulion of any loss or damage. 

" Provided alwa>-s that nothing in this condition shall iin(x»e on the 
" company any liability from which but fur this condition it would have 
" been relieved under the provisions of paragraph 1 (<i) of section i " (m). 

The Bell policy extended cover to .Au.<;tm while driving any other 
car, as stated abov'e, in resfiect of which no indemnity is afforded the assured 
by any other insurance applying to such car. (ieneral Condition 2, the 
rateable contribution clause, read : 

“ If at the time of the occurrence of any . . . loss nr damage, there shall be 
" any other indemnity or insurance of any nature subeitsting wholly or partly 
" covering the same, the underwriters sliall nut be liable to pay or contribute 
" towards any such loss or damage except in excess of tlic sums actually 
" recovered or recoverable under such other insurance. " 

The defendants alleged that as the Bell were the primary insurers, 
they should have the whole liability placed upon, them, but Tucker. J.. in a 
judgment which was affirmed in Mo by the Court of Amical (tj, held that the 
case was indistinguishable on this pt^t from Weddell's Case, and tliat there- 
fore each Compaq' was liable to indemnify the assured to the extent of 
50 per cent, of his total kiss. 

i. No indemnity for damage to car. 

Finally, it should lie noted that whatever may be the rights of a person 
driving with the assured's consent in regard to the third p^y liabfli^ 
indemnity, he bat not necessarily any further rights to an indemnity in 

(9 (1944} 3 All E. R 343 ; affiiniMid, (1943] K. U. 3V1 ; (1943J • All E. R. 316. 

(«) Thk provim i* idfntacol wHh that cuotained in tb« Road Tnaaport Cw p ooy’a 
policy in WtMstTi Ca«e. See note {mU P- 5|o> aide. 

m Amshe v. ZmUk General Aeeitunt and UatAUty Imunmee Ce-, Ltd., [1945] 
K. B 330 : (1945,' I All E. R. 316. 
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respect of damai'e resulting from his misuse of the car. Thus in Page v. 
Scottish Insurance Corporation (w) (a case which is important in another 
topic and is more fuUy considered later). Page whilst driving his friend 
Foster's car collided with the car of a third party and caused damage to 
both. Foster's policy contained the following clause : 

" The corporation agree to indemnify the assured in respect of all sums 
*' for which ■toe assured (or any licensed {personal friend or relative of the 
" assured while driving the car with the assured’s general knowledge and 
“ consent) shall become legally liable in compensation for loss of life or 
*' accidental bodily injury caused to any person ... or for accidental 
“ damage to property (other than property owned by ... or in the care 
" of the assured) and caused by any motor vehicle belonging to the assured 
" described in the schedule hereto. . . ." 

The third puirty recovered damages against both Page and Foster. 
The insurers claimed that Page was liable to Foster for the damage done to 
Foster’s car, and brought an action against Page in Foster’s name in respect 
thereof. It was held by the Court of Apjjeal that the action was premature, 
since the insurers had not yet liccome subrogated to Foster’s rights. But it 
was nowhere suggested that if the action bad not been premature, it could 
have Txicn maintained. It should be emphasised, however, that in this 
case the policy did not contain a clause to the effect that the person driving 
with the assured’s consent would be “ treated as though he were the assured " 
such as is found in many jxdicies. The property damaged — namely, Foster's 
car — was therefore the property of the assured and as such expressly ex- 
cluded from the indemnity in respect of property damage by the policy. 
Nevertheless, on the authority of Diglty v. General Accident. Fire and Life 
.issnranee forpetration, I.Ul. («). if a friend were to bc‘ driving the car with 
the as.sured's permission, where the (lolicy states that " such person will be 
treatc'd for all purposes as tijough Ire were the assured. ” probably, although 
it def)end,s on the terms of the fX)hcy. he would not be able to n-cover from 
the insurers for any damag<‘ he might do to the insured car by his negligence. 
^\■hi^c driving, lit* would lx* pro hac nee the a.ssured, and the insured car would 
be ” m the care of the assuml.” i e.. himself, and therefore excluded from 
cover But the point is not frix* from doubt. 

" (fc) That such person shall as though he were the assured observe fulfil and 
be subject to the terms exceptions and conditions of this policy in so far as they 
can apply.’’ — llie difficulty in construing this clause is to determine how far 
the terms, etc., can apply to a person driving with the assureil’s consent. The 
terms in or relating to the proposal form clearly cannot apply, sa\*e in so far 
as they apply to the real assured (6). It would seem, therefore, that the 
insurers undertake to indemnify* persons whose proposals they might never 
accept. Thus the friend driving with the assured’s consent may have a 
hopeless record as a driver, and may have been refused insurance b\* countle^ 
insurers (c). and yet if he is not rlixqualilicd for holding a licence he is 
apparently covered by* the policy. On the other hand, if the real assured 
has obtained liis policy by non-iiisclosure. or if for some other reason (i) 


(«*) (>w). 43 T I.. K. 150; 33 l.i I. U. 134. 

<•> f“) 43 j A. C. 131 ; 1 1041! * All E. K 310. u c *1, 

(6) 1.#. if the real aMureil brokeo them, the friend or, etc., wiU be fixed with 

the breach. , . . u v 

(e) Though a great many policies expressly exclude a relative or friend who has bera 
refns^ motor insurance as in the case aled in the text below, t-/- >n tim respect the 
remarlu of CoDOsan, J,, as he then was. in Peters v Oeneret Acaaeni Assurance Cor- 
poraltom, [1038) a AU E. R. 467. 

(g) For that the vehicle is in an unsafe condition. 
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the insurers are entitled to repudiate it. or liability under it (e) to him, the 
friend cannot recover (/). 

The following case illustrates <itk effect of this clause. In Pailor v. 
Co-operative Insurance Society (g), Mrs. Pailor, the plaintiff, was insured with 
the defendant society under.a policy which gave her the usual indemnity 
against third party liability and contained the following clauses : 

" (a) The Society will also similarly indemnify any relation or friend of 
*' the assured (who is licensed and competent to drive and has not been 
“ declined for motor insurance) whilst dri\-ing any motor car described in 
■' the Schedule hereto with the assured's knowledge and consent. 

" (6) The Society shall not be liable if the insured car is being used for 
“ other than private pleasure or professional purposes or for driving to and 
" from the assured’s place of business or for making personal business calls 
*■ (excluding commercial travelling) or personal N-isits to the scene of his 
" business operations." 

Mrs. Pailor lent the insured car to her husband, who lent it with her 
consent to one Mrs. Brcarlcy, in order that one Oakes, tlie servant of Mrs. 
Brearley’s husband, might drive it for the purposes of his employer's (Mr. 
Brearlcy’s) bu.siness. \\'hilst the car was being .so used by Oakes it ran 
down and injured a third parly. The third jKirty brought an action against 
Oakes and Mr. Brearloy and recovered judgment therein against them. Mrs. 
Pailor sought to obtain a declaration that the insurers were liable under the 
policy to indemnify Oakes in respect of the judgment obtained by the 
third party against him. It was argued on her behalf that in order correctly 
to cany- out the pobey you should substitute as the jx-rson insured, so far 
as liability to third parties is concerned, the friend who Ls dri\ing on the 
occasion in question, and if. treating such friend as the assured, you find 
that he is within the policy and not within the c.\ceptions, because he is 
driving for purposes that are within the |x>)iry and not for purpo.scs other 
than those which arc mentioned in the exceptions, then the romfwny arp 
liable just to the same extent and in the s.'imc degree a.s they would have 
been liabie to the assured if the assured had been driving when the accident 
happened which gave rise to the claim in rcsjx-ct of which indemnity is 
asked. C)n behalf of the insurance society it was contendixl that the 
references in the clause abos e set out to ” business premise's " and " personal 
business " were only applicable to business premises and to personal business 
of the assured. 

This latter contention was uplield by the Court of Apjxral, who held tliat a 
friend was covered by the policy only w-hen driving either for his own private 
{Measure or to the business premises of the assured fur the assured, or for 
the personal business of the assured. A.s Oakes was driving on the business 
of his emplm’er Mr. Brearley he did not come within the terms of tlic policy. 

It must be stressed that the policy in the above C4.se contained no term 
such as that in the clause considered in this section to the effect that the 
friend " shall as though he were the assured ... be subject to the terms of the 
policy," nor any term such as is freoucntly found in other policies to the 
effect that the friend “ will be treated as though he were the assiHed." It 
is apprehended that the presence of such clauses in policies sought to be 
enforced in circumstances similar to those above described would materially 
complicate the posttioo, and would no doubt in some cases make tlie decision 

(«) As tothedutiactioit between avoMbng the policy and repudiatiDg liabtUiy nnder 
it, see mmte. chapter V. op rAr, and Poet. pp. btj #/ *«e. 

(/) CL TaOntati v 'is>55l a K. B. 174 : ZuritM Getmmt AuidsMt Imurant* 

Co. V. Buck da LJ.' L. K, 115. 

(/) (1930), LL.t. R. »37. 
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in Pailor’s Case inapplicable although aU other relevant clauses were similar 
to those in that case. 

On the other hand, there was no limitation in the policy in Pallor's Case 
to use " for the private pleasure pui^ses of the assured.” Such limitations 
are frecjuently found in motor policies (h), and where they are difficulties 
may arise in deciding whether a friend to whom the car has been lent can 
be said to be driving for the private pleasure purposes of the assured {h). 
It is clear, however, that the general exceptions and aU the conditions of the 
jwlicy apply to the friend or relative driving. Thus if he is using the car 
for business purpwses. he is not covered under a policy which insures only 
use for private pleasure ; if driving the vehicle in an unsafe condition, an 
express clau.se or implied term (i) excluding the insurers’ liability in that 
case will apply. Moreover, it is possible that in some cases the friend’s 
or relative’s failure to observ'e the conditions or exceptions of the contract 
may preclude the assured from recovering — as for example in respect of 
damage to the car occurring whilst being driven in an unsafe condition by 
a friend to whom it was lent. Every such case must, however, be considered 
upon the exact words to be found in the jxdicy and upon its own peculiar 
facts (A). In the judgment of Lord Wrk.ht in l)lgb\ v. General Accident 
Fire and Life Assurance Corporatton. Ltd. (/), the [Kisition was considered in 
relation to a |)oli<’y in which the permitted driver was bound " to observe 
and fulfil the conditions and terms of the policy as far as applicable to him.” 
In .-Iks/im V. Zurich General Accident and J.iabiiity Insurance Co.. Ltd. (m), the 
pe'rmitted driver was also requirid to obvrve the terms of the policy he had 
never .seen, and, as he failed to give notice of impending prosecution to in- 
surers, his claim to indemnity against them failed. 

" (c) That such person holds a licence to drive such motor car or has held 
and is not disqualified by a Court of Law or by reason of age or disease or 
physical disability for obtaining such a licence.” — Tliis clause should be com- 
{xireil with clauses (fc) and (r) of the Genera! Exceptions Clau.se (n), which make 
similar e.xcltisions in ease the insured car is driven by the assured or by some 
person on his IwhaK This form of clau.se was the outcome of an arrange- 
ment made lx-twe<"n insurers and the Ministry of Transj'ort to), superseding 
in some cases a clause which excluded liability in any case [p] when the 
vehicle was Iwing driven hv an unlicensed to) driver. It should be observed 
that in some jxilicies exclusions of the above type only apply if the assured 
knows of the disqualification or inca|>acity of the driver (y). 

In Lester lirothers. Ltd. v. .fren Insurance Co. (r) the respondent insurance 
oomjKiny’s (Kilicy which covered the claimant firm providixl that the insurers 
should not lie liable while the insured vehicles were 

{b) being driven by tlic insured unless he pi holds a licence to drive a 
'■ vehicle or (li) has held or is not disqualified from holding a licence to drive 

(A) See further, pp 570 

(1) I.e. the implied cuiidiiiou that the vehicle shall be roadworthy. See post, 
pp. 6 at> tl stq. 

(k) See, c.g.. f’ai/ar v. Co-operalivr In.^uratue {supra) and Digby v. Ciential 

Acfidenl Fire and Life As-^uraner i orpmation. Ltd. {in/ral. 

(h ll'ttj; A. f. lil ; i All E. K. 319. P 5 -’o, axte. 

;i943] i All IC. it. J43 . artirmed. [lOtsl K B. 450 ; i -AH E. R. 316. 

(«) See post, pp, 361 e! seq. 

(0) Made shortly after the 1930 Road TraOic Act came into force. 

iP) t.t. under any clauiie in the }>olii y 

i?) F.g the car is tuU insured " il driven by any person who to the taowledge of 
the asAur^ doe* not hold a licence or. etc." Cf. LUis {Jokn 7 . 1 , Ltd. v. Htnas, (.19471 

B- 47.1 : t ‘947] ‘ All K R- 317. P '75. 

(r) (J 94 r), Ll. I.. H. 109. 
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" such vehicle, (c) being driven with the general consent of the insnsed or 
" his representative by any person who to the knowledge of the insured 
‘*or su^ representative does ao!^ hold a licence to drive such vehicle. 
'* unless such person has held and Is not disqualified for holding or obtaining 
*' such a licence." 

In September. 1939, the claimants desired one Richards, who vras then 
employed as a lorry driver’s mate, to obtain a driving licence. He had not 
previously held a licence to drive. On September 12. 1939. he applied to the 
proper licensing authorities for such a licence, and five daj^s later he received 
a form of recommendation for the issue of a National Service driving licence 
(which, under Emergency Regulations then current, would enable him to 
drive without first passing a test). 

This form was duly filled up b3' one Davison, a direefor of the claimant 
firm, and on September ly posted to the licensing authorities. The National 
Service dri\ing licence was not in fact issued to Richards until October 12. 
On October 9, Richards, who had started to drive lorries without a licence, 
had an accident, and injured a cyclist, in the course of his employment. 
The claimant firm paid the damages and costs to the cyclist (.<) and then 
claimed an indemnity from the insurers in an arbitration. The arbitrator 
found as a fact that on October 9 the firm’s representatives did not know 
that Richards had no licence to drive, and that proviso (c) (|Uoted above did 
not therefore apply to exclude liability of the insiimrs. .Atkinsov, J., 
on the other hand, held that proxnso (c) did not apply, for the expression 
" General consent ’’ was not apt to describe the rclation.sliip between a 
master and his servant. He held further that the words in proviso (A) 
*’ being driven by the insurtd ” niu.st. in <»rder to give effect to the intentions 
of the parties, be con.strued as meaning l>eing dnvim bv or on behalf of the 
insured." and that provnso (A) therefore applied. As Richards admittedly 
had no licence to drive it) on the date of the accident, the insurers were not 
liable. 


VI II — .^sscRm’s DRmxc OniER Cxrs Clacse 

" 2. The Company will also inJemm/y the assured while personally driving 
a motor car or motor cycle not belonging to him and not hired to him under a 
hire-purchase agreement." Prennded (m1 — Thi* obligation is undertaken by in- 
surers " in terms of and subject to the limitations of and for the purposes of 
this section." Subject to the provi.so hereafter to be considenMl, the 
company’s indemnity thus formulated «>vcrs legal liability incurred by the 
assured in respect of death or Ixidily injury to any third p^y or of damage 
to the property of such persons. It extends to the p,i>Tncnt of legal costs and 
fees in the circumstances and under the conditions which have previously 
been examined (a). 

It should be ohserxed that this clause must be read together with the 
rateaUe contribution clause, found later (A), in this specimen policy. The 


(x) The pobey contaioed a pruvwo iIiaI uMureoi muakl only be lutite far the meKured'a 
cost* iiicanM in a nuininx-dawn action " «iith the written conMnt of the iiuitren.'’ 
The learned judge telt that inrarers were n«»l tberetore Unble lor tbenc cotta, lor no 
written content had been incurred See on tin* point, chapter X, pot/, pp. 731 tt leq. 

(/) It aeemt <(«ute clear that the word* ” licence to drive " mutt meaio a bceoce 
gnated by a competect autboni> tuMler the (wmiciuiM ol the R<a»d Traffic Act, iQyt- 
A permu.sM« to dnve a inotot vehicle on a ihurouRhlarC other than a " rotd “ at 
dehned tn (rRnea v Tra/tUgat fmuraat* Co. {if» 45 !> 7 h Id. I- K. 123. 1 * not saUkloDt. 
tl with {lermtiiMion dow not conutitute a hceoca at eoriaaged by ttw ftoad Ttalfic Act, 
• 93 “ 

(u) For the pnovian taw pod. p. 3 *9. 

(a) Am. p. 514. 


(A) Pott, p. 604. 
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efieot of it so read has been explained and illnstrated by Gale v. Motor Union 
Insurance Co. and Loyst v. General Accident Fire and Life Assurance Corpora^ 
iion (c), by Weddell v. Road Transport and General Insurance Co. (d) and by 
Austin V. Zurich General Accident and Liability Insurance Co., Ltd. (e). An 
account of these is given elsewhere (/). 

The operation of this clause may be illustrated by the case of Bullock v. 
Bellamy (g). The plaintiff had insured his Morris car with the defendant 
underwriter, and the policy contained a clause extending indemnity to the 
assured " while personally driving any other car not belonging or hired to 
the assured for pleasure purposes.” During the currency of the policy, 
negotiations were initiated by Mr. Bullock for the purchase of a Chrysler car 
from a garage proprietor. The Chrysler car was brought round to Mr. 
Bullock’s hou.se by a garage employee for a trial run, before which £10 deposit 
was paid at the employee’s reouest. During the trial run an accident 
occurred, and the persons injurea thereby obtained a judgment, which was 
not satisfied, against Mr. Bullock. The question arose whether the Chrysler 
car belonged to Mr. Bullock at the time of the trial run, and evidence was 
adduced as to whether the proj>crty therein had passed to Mr. Bullock. 
Application had been made by Mr. Bullock to the insurance brokers to 
transfer the insurance from the Morris to the Chrysler, and he had made 
certain admis.sions to the police officer at the scene of the accident that the 
Chrysler was his car. 

Later, the Chrysler was returmd to the garage as being un.suitable for his 
needs. C.-vsSKr.s. J., found on the facts that at the time of the accident the 
propi’rty in the Chrysler had not passtd to Mr. Bullock, and that he was 
therefore driving a car not lielonging to him The insurers vvere liable to 
indemnify him in resp<.*ct of the third party's judgment. 

The right to this indemnity cannot lx* met by the objection that the 
assured has no " insurable interest ” (A) in the subject matter of the insurance. 
Provided that he has such an interest in the vehicle insured as will support 
the policy, the question of the validity from that aspect of this subsidiary 
term of the policy will not arise. In any case, however, there is now no 
need for ” insurable ” interest in regard to liability to third persons arising 
out of the use of any vehicle, but if such were necessarv' it is submitted that 
there would be sufficient interest in the assured’s driving, since be is given 
no cover in respect to the damage to the vehicle itself (1) 

In this connection it is submitted that the dictum of Bankes, L.J., in 
Bell Assurance Association v. Licenses and General Insurance Co., Ltd. (A), that 

" It U quite plain that there is no such tiling in law as an ‘ insured 
" ' vehicle.' What is in.surcd is some jicrson iu respect of his interest in 
" the vehicle,” 

although not strictly apt (/). may be applied. It is not. however, to be 
thought that the question of insurable interest never did arise in relation 
to this type of indemnity (m). 


(r) [1918) I K, B. 350. (<*) [i 93 *] » K- 5*3 

it) i All li. K J4I . aihrnicd. b B . .nnji i .Ml b K- 3'^. 

(/) jfilhi. pp, 331. 

U) f« 94 i). 07 LI. 1 . K 3«}J 

(A) A» to how iur insurable Interest is still nc.essary in motor policies, see ault. 
chapter II, pp. 87 Us*q.. and chapter IV, put , . 

(i) Sec chanter II, anit. p 88 f*l (m-Sl. >7 I-l- ^ . 

(0 Since what U now insured is primarily " some person m respect ol his dnvmg 
a particttter vehicle or vehklee.” and under this clause what is insured is " some person 
in respect ol bis driving ol the vehicle or vehicles specified in the policy.” 

(ns) See anU, ebj^ter II, pp. 87 ri 
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InRogerson v. Scottish Automobile and General Insurance Co., Lid. (♦»), the 
policy referred in the usual way to the car described in the scliedule, and to 
" the insured car.” It contained th^lfollowing clause : 

" This insurance shall cover the legal liability as aforesaid of the assured 
" in respect of the use by the assured of any motor car (other than a hired 
" car) pro\ 4 ded that such car is at the time of the accident being used instead 
" of the insured car.” 

The assured exchanged the insured car for a new car of a similar type. 
The insurers repudiated liability in respect of a claim arising out of the use 
of the new car, and it was held by the House of Lords (o) that they were right, 
on the grounds : 

(r) That upon his parting with the original car the assured's policy 
came to an end (p) ; 

(2) That the new car did not come within the meaning of the phrase 
used ” instead of," but was being used ” in succession to ” tlie car 
described in the schedule ; 

(3) That the assured had no insurable interest in the new car at the 
time of effecting the policy (/>). 

In so tai as the decision ii\ Rogerson's Case rested upon the third ground 
set out above it prolwbly (</) could not now l)e supported, since lack of 
insurable interest cannot be pleaded in answer to a claim in respect of thirrl 
party liability (r). at any rate if the liabihty is such as is required to be 
covered by the Road Traffic Act. iqjo (s). But the second ground .still 
remains, and in all cases where the assurer! finallt’ [urts with his interisit jn 
the insured vehirde the jxjlicy automatically comes to an end (/), as between 
insurers and assured. 

Under the wording of this clause in gener.'il use insurers may apparently 
incur a double liability. \\'hcrc the assured lends hi-s car to a friend 
and borrows another car for his own use at the same time the insurers pur- 
port to be bound not only to indemnify the assured ag.iinst claims and losses 
incurred by himself, but also to indemnify the assured's friend or relative 
against similar liabilities arising fnun the ase of the insured vehicle and the 
assured against damage to the vehicle. The insurers may thereby become 
e.xposed to a double risk mitigated in practice by the existence in such ca.se 
of rights to indemnity under other policies, insuring the assured's " friends 
or relatives ” in similar terms. In such cases the double risk which an 
insurer may bear through the simultaneous use by two ^lersons of two 
vehicles under the term.s of the same policy' is alleviated by rights to 
contribution («) arising either from the express terms of the policy or by the 
general principles of the law of insurance (a). 

(Hi Oo.ti|. 4&T. L R 17. .tS IJ I, K 14J 

.^ffirrotng the Court of Httgencm v. .tulomohtU amd General 

Inimance Co , Ltd (Jojoj, 47 T. I. K 4O 

[p] Per taird Bccksiasteh. ifrid . at p |H. and as to tt»e terminatjon of insurable 
interest «« pmi >. hapter X. and Scbittoh. L J , in the (.‘fOirt of Appeal. Hopenon v. 
Scettuk AiUonudnlf and General I nsurawe Co , iJd 47 T I. H. 4O 

Amt*, pp. H-} el tag. 

(r) See ebapter II, ante, pp H; et seg . and chapter IV, pp. it 1 *t tag. 

(f> Bye. 36 (I) (A), ami*, p 18S. 

(1) Seie aliMJ TattenaU v. Ifrytdaie, (1035^ 4 K H. 174 ; Ptienne General Aendent 
Firt amd Lift AttmraHee Cotporaitem. Ltd , ''1038] i AH K K 

(a) Loytl V. General Aurdent Free and Ltf* Aunramtr Corptnaliem. iipaS! 1 K- B. 
339 ; Gale v. ,%totor t.'num Imnratue Co . f igrltj 1 K. 11 . 339 , n'eddell v. koad Tramfiort 
and General Imnrame Co . (1933' a K H. 363. 

(e) Chapter II, ante, p. 103, and me post, chapter X. Also aaU. pp, 3a* *t teg. 
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Many policies contain an express term excluding this cover of the assured's 
driving another vehicle when the insured vehicle is being used at the same 
time ^6). It might be submitted that without any express words the 
exclusion could be implied (c). It seems clear that the pxjlicy is issued 
to cover only the driving of one person at one time (d) , and if the exclusion is 
not implied it will be possible for the assured to lend his car to an uninsured 
friend whilst he drives that friend’s car. thus obtaining insurance for two 
cars at the premium payable for one. The reason for the exclusion of 
liabilities arising from the assured’s use of a vehicle hired by him under a 
hire-purchase agreement (<•) from the indemnity under the pre.sent clause 
is that if such were not excluded the assured might use his policy issued 
primarily to cover hLs driving of any number of vehicles in his possession 
under such agreements, since they would be vehicles “ not belonging to 
him." On the other hand, vehicles "hired by the assured” are not 
excluded. 

It should lie noted that the assured i.s only covered when driving 
another vehicle. Thus, if ho hiro.s a car and chauffeur in circumstances 
such as to make him liable to a third party for the chauffeur’s negligent 
driving (/), it is doubtful whether he would lx- covered. 

" Profi/ifd always that the Company shall not he liable in respect of the 
death of or bodily injury lo any person beiv.f’ com eyed by such motor cycle 
" otherwise than in a side-car attached thereto unless suck person is being 
■' carried by reason of or in pursuance of a contract of employment." 

The object of this proviso is. save in the one instance excepted, to 
exclude liability incurred in respect of pillion passengers carried on motor 
cycles from the scope of the indemnity to the assured. The legal position 
of motor cyclists earn ing pillion passengers ha.s already been di.scu.sscd (g), 
as have brrn the jxiints which are sjiecially dealt with in proposals for 
motor cycle insurance (A). Hy reason of the exceptional position which a 
pillion pas.scnger cKcupics in insurance practice, and to a certain extent in 
law (*). the assurixl pervin’s liability towards him is one the risks of which 
are of so doubtful a nature a.s to remove it from the category of an ordinarj' 
risk. 

The saving to the proviso is dilficiiit to comprehend. It Is no doubt 
insertetl with a view to complying with proviso (ii) to .subsection i (bj of 
section 36 of the Road Traffic .\cf . 1030 (k), although, as has lieen since held 
in Bright v. Ash/old [Ij. there is nothing in that section to prevent the issue 
of a motor cycle policy excluding from the risk covered by the pwiicj’ the use 
of the cj’dc when carrying pillion jrassongers. 


{b} See, eg , I'art v \to 4 or Trwlers' hfutual In-urance Society, oiro 3 K. B. 669. 
(f) HfKaute, cliaplcr II, p .H7. anil lee sulisrctnm of s 3<> ol tlic Road Traffic .Xct, 
1930, chapter IV. p ;ti 

{dj The judgnients in the Court of .VpjR'al in A\>ji.vr>o« v. Scollnh .iutomobile and 
(iimetal Insurance Co . l.hi sccin U> rest moiv on tins Ktsis than do those in the 

Houne of l.a)rd< See (1930), 47 T. 1 . K 4*' d ^ aihmied (1931), 4S T. L. R. 17 
(HI.) 

(*) As to what in a hire-purchase agreement, see ante, chapter II. p. S2. 

(/) E.g if he hire* the car for a mouth lora tour III Scotland .\.stotht‘CircurastaDces 
when one person wilt Iw resitoiisitile Jor another's dnvinR. airJe. chapter 1. p. 48, and 
»ec EUU {John T.}, Ltd. v. Hinds, ii047' K B 47 S : ' oM 7 ' 1 AH h 

(#) Chapter IV, amU. p. 183 ; and see Bnght v. Askfold, [1931] 2 K. B. 153. 

(a) Chapter VI mnU, pp. <*/ se<j. 

(«) /.#, under the Road Traffic Act. 1930, 5. to. 

(*) S. 30 (I) (b) (23 Halabury's Sututes 037) : see chapter IV ««'«• P ■‘'»- 
(I) [193a] a K. B. 133 ; aee alio Gray v. Blmehmcr*. (1934J J K. B. 95 - 
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Chapter VlII^The Policy 
IX. — Injury to Owner Clause 

" If the assured shall sustain bt direct connection with any motor car 
" descrihed in the Schedule hereto ar whilst mounting on to dismounting from 
*.* p*'.traveUing in any private motor car not belonging to the assured any bodily 
" injury caused by violent acddeatal external and visible means the Com* 
" pany will pay to the assured or to his legal personal representatives the 
** compensation herein specified provided such injury shall solely and inde* 
“ pendently of any other cause (excepting medical or surgical treatment 
** consequent upon such injnrr) within three calendar months of the accident 
" result in *’ 

The heading of this section is to some degree a misnomer. It should 
properly be called ** injury to assured,” as its language indicates. The 
body of the clause raises many important questions which, although properly 
falluig within the law relating to accident and life insurance, must be dealt 
with in some detail in this chapter. 

(i) " /y the assured shall sustain in direct connection unik any motor car 
described tn the schedule hereto or whilst mounting on to dismounting from or 
travelling in any private motor car not belonging to the assured." — Bodily 
injury sustained by the assured and resulting in one of the disabilities 
recite in the clause (m) entitles him to the benefit of the indemnity therein 
defined whether such injury ari-ses from using the insured vehicle or any 
other person’s private motor car. The conditions governing the assured s 
rights in the respective cases arc not, however, the same and must therefore 
be separately examined. 

(a) The insured vehicle. — Any injury, subject to the provisions of the 
clause, sustained by the assured in direct connection with a vehicle described 
in the schedule of the polic>-, whether he be the owner or hirer of the vehicle, 
entitles the assured to indemnity. The important words of the part of 
the section governing this right are " in direct connection.” The injury 
sustained must be susceptible of lietng immediately linked up with the 
scheduled vehicle ; provided then that the injury has been sustained from 
some association of the as.sured and the vehicle, there can be .said to be such 
” direct connection." Thus, where the a.ssurcd whilst driving is injured 
in a collision by the negligence of another driver (n) he will lie entitled to 
the benefits secured by the policy. If, however, the a-ssured is run down 
by another vehicle whilst he is making his way to a g-.u'age where (he insured 
vehicle is lodged, he would not, it is submitted, be entitled to the benefits 
provided by the clause under discussion. While " direct connection ” 
implies the results of association between the assured and the vehicle, it 
does not, it is submitted, involve a causal connection between the insured 
vehicle and the injury {o). Injuries sustained b)' the assured in a 
collision between bis and another's car may be caused solely, employing 
the expression in its usual legal significance, by the neghgenoi of the 
other party. It cannot, however, be ckniblcd that such injuries are sus- 
tained by the assured ” in direct connection with ” the insured vehicle 
so as to entitle him to the benefits of this clause of the polkry. " Direct 
connection ” must be interpreted in a descriptive rather than a defini- 
tive sense, as implying association rather than causation {p). In many 
cases considerable difficulty will be exper^ced in applyinf the test 
of " direct connection " in whatever sense it is interpreted. V\^fl»t the 

(n) See /to*/, p. 

Ir. stuUin* one of the provided types of iii)ary . 

(fl) The earns* oi the ininry n dealt wt& txpretdy ia the vectioa at a later point, 
•.j. *' byviotent. accideetal. external aad vidMe mesMS.” Hee Pm/, p. 341. 

ip) wording of die aectiao iiidicatas that ” coaaectloo "^is oifarMt from 
causatioai.'* See note («). ««pr«. 
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tw^o examples given - may be reasonably regarded as falling within and 
without its scope resp^ively, it may be well asked, what is the position 
when the assured havii^ left his vehicle is injured whilst walking to the 
pavement, either by being run down or by slipping on orange f)eel ? In 
such cases there is. of course, no causative link between the injury and the 
assured's association with his vehicle ; on the other hand, had it not been 
for using the vehicle the assured would probably not have b^ in the 
position and circumstances in which he sustained his injury. The latter 
line of reasoning inust, however, be rejected as fallacious, inasmuch as there 
is no less an association between the assured and any event of his life, more 
or less remotely past, of which the same could be said. Thus, if he had 
eaten one egg for breakfast instead of two on the day on which the accident 
occurred he would probably have escaped injury by some minutes, but it 
could hardly be argued that his injuries were sustained in direct connection 
with his unfortunate hunger or greed. It is submitted, not without hesita- 
tion. that the true interpretation of " direct connection " is that it implies 
a physical association between the assured and his vehicle ai the time when 
his tnjury is sustained {q). When the assured whilst using his vehicle 
sustains injury by " violent, accidental, external and visible means ” (r), 
the resultant disability entitles him to compensation under the terms of 
this clause whether or not there is any causal connection between the injury 
and his use of the motor car, and how'ever his injuries are sustained. 

The following examples may lie submitted as being sustadned “ in direct 
connection " with tlie insured vehicle ; 

(i) The assured is injured in a collision between his car and another 
person’s ; 

(ii) The assured is injured by a brick being thrown accidentally or 
intentionally into his car whilst he is in it ; 

(iii) The assured is injured by his car being oterturned by an un- 
friendly crowd (s). or by a skid, or by a mighty wind ; 

(iv) The assured injures himself accidentally whilst using or 
repairing or driving his car. e.g. scratches his hand which causes blood 
poisoning, necessitating the loss of his arm ; 

(v) ^le assured, wliilst alighting from his car and before he has 
actually left it, us knockctl down by a j)a.s.sing vehicle ; 

(v'i) The a.ssured, while attempting to start the car by means of the 
starting-handle, is struck by the recoil of the handle, and breaks his 
wrist {/). 

It is doubijul if the following cases would come within the clause : 

(i) The assured injures himself whilst rrp;uring a part of the car 
whidi he has taken off it, or whikt cleaning the car (w) ; 

. (ii) The assured, standing outside tlic car, is leaning on the door of 
it talking to his wife, who is about to drive away without him, when he 
is injured by a passing vehicle. 

(b) Another vehicle. — With rcs|)ect to injuries sustained in the use of 
other vehicles three main points require consideration. 

(?) C/. potuoex, C B., ID TheebaU v. Kmlway Passengers Assurance Co. (1854), 
1.0 Exch. 45. 

(*) SnbyM ta ^iMiaatUkce to the terms ot any exception excluding loss or damage 
or injury tbrotigfa riot or civil commotion. See plw/. pp. 5t»6 

(4 Ct. Jtmes V, Livermore (i 94 (>). 90 54® {UromsgroTO t ounty Court). 

(a) See TheohaU v. KaUomy Passengers Assurance Co. (' 854 h «ch- 45 - 
the dicta in SuJan v. London Cenemi Jnsnrance Co. (193*). 4* T. L. R. 574- 5 e« am*. 
P 30-. 
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Firstly, " vhil^ trmellitig in ." — ^This means that the assured must be 
using such other vehicle as a mode^of transport, whether as a driver or 
pas^iger, and the assured must, it is submitt^, be deemed to be travelling 
in the \-ehicle even though it is tanporarily stationary, provided his journey 
is not at an end (v). 

Secondly, such other vehicles are limited to private motor cars belonging 
to some other persons. Thus, injuries sustained during the use of other 
\*ehicles owned by the assured, or of public service veliicles, or hackney 
carriages or private hire cars (w) are not covered by the section in any circum- 
stances. 

Thirdly, for the difficult expression “direct connection" (a) is sub- 
stituted the more easily comprehended phrase “ whilst mounting on to, 
dismounting from or travelling in.” Not only dex-s this clearly indicate 
which injuries may fall within the section, but it also Irears out the accuracy 
of that interpretation of " direct connection " which has been preferred, 
insisting as it does upon a phy.sical association of the assured and an}' other 
vehicle and disregarding any question of causation (fc). Thus, in the example 
given above, if the assured is leaning on the door of a car not belonging to 
him and is struck by a pas-sing vehicle, he is not coverctl, unless he is in the 
act of mounting on to or alighting from that car. 

.\ny injury with the prescribed results caused by " violent, accidental, 
extern^ and visible means " (r) to the assured whilst mounting on to, dis- 
mounting from or travelling in another person s private motor car is within 
the benefit of the section, however it may be caused. whcUier by acts of third 
parties, negligent or otherwise, or otberw^ise than by human agency (</). 

(2) "Any bodily injury ." — No bodily injuiy sustained by the assured 
in the circuni-stances described falls within the scope of the section unless it 
results in one of the consequences specified (c). On the other hand, when 
the injury' b attended by such consequences, the fact tliat it does not result 
in any disablement of the assured from following his usual and ordinary 
avocations b immaterial. The benefits which the present section gives 
are not dependent upon financial damage being sustained by the assured, 
nor arc they measured by any loss or suflenng which he may have sii.staine<l(/) , 
Thus if he loses a limb in a motor accident the assured may recover ; 

(i) £x as damages from the third party who b responsible for the 
accident ; 

(ii) £v from another, or anv number of other insurers who have 
issued policie.s to him covering the same injuries ; 

(iii) The sum insuretl by thb policy. 

Every one of the consequences provided for must in .some degree con- 
stitute a disablement in the sense of rendering the assured who suffers it 
less able phy'-sically than previously, and it b to compensate him against 
thb general disabOity. which may or may not incommode him in fact, tliat 
the policy provides the benefits under consideration. Tlte injury sustained 


t'id^Stiy and Cmualty Co of Sne York v. MikktU. [1917? A. C. 591. 

{•) C/. the third party liability indemDit)- which doM cover the asaured whan 
driving a hired car. , 

(a) See nmU, p. uo. 

b) ThfoMd V, Miiipay Paamgen Asturantf Co. 10 Etch. 45 : FuMiiy and 

Casualty Co. of Stm York v. MitcMl. (1917J A. C. yyz. See aai«, p. 197, 

(c) A» to this aee folty, pori, p. S43. 

(d) See mM*. chi^ter II, p. 73, u to how §mi this Usd of isaunsca is qiecalatias. 
(#) See poit, p. ^9. 

(/) See chapter U. ouU, p. 73. 
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may consist in shock {g) without other physical harm, provided such injury 
results in one of the specified consequences (A). 

Not only must the bodily injuiy be “caused by violent, accidental, 
external and visible means”, but it must also result in one of specified 
types of " disability " (including death), and such consequence must be the 
sole result of the injury sustained (apart from surgical or medical treatment 
therefor) U)- 

{3) " Caused by violent accidental external and visible means ." — These 
wor^ are perhaps the most imjxirtant and the most difficult of interpreta- 
tion in the present clause of the policy. It Is necessary, in the first place, 
briefly to examine the meaning of “ caused,” and then to proceed to the 
discussion of the various "-means ” indicated. 

(a) “ Caused." — The meaning of the word “ cau.scd ” has been discussed 
in relation to the Road I raffic Act , 1930 (A), and also where it occurs previously 
in the policy (I). The means indicated and the assured’s bodily injury must 
stand in relation to each other as cause and effect {m) . Throughout insurance 
law " cause," in relation to loss or liability, is construed as meaning the 
proximate and immediate cause, and not the distant or remote cause of the 
loss df liability («). flccasion may arise in which the insured person sustains 
injury as a result of the combined operation of several causes, in which case 
the question arises as to which single cause can be regarded as the direct or 
proximate cause of tlie injury (w). Whilst in other branches of insurance 
{e.g. life or marine) such circumstances give rise to nice distinctions of logic 
and complex considerations of facts, in motor insurance, at least where the 
formula under consideration is employed, the problem is much simplified. 
The precise allocation of the " cause ” is .assisted by the distinction specific- 
ally made by the tenns of the sc-ction Iretween the injury sustained by the 
.astiured and the results of that injury. The injury, if one may adopt the 
general terminology of insurance law, is the " event ” to which the risk 
borne by the insurers attaclics, whilst the results of the injury are the " loss '' 
upon which the liability of the in.surers accrues. This separation of “ event ” 
and ” loss ” of the " injury " .mil its ” results ' necessitates the distinction 
of the causes of the injury from the raus«-s of its results (n). Thus circum- 
stances w'hich may contribute to the "results" of the injury without having 
any connection with the " injury " itself must be disregarded in any in- 
quiry as to the cause of the injury alone. Further, in ascertaining the 
" cause ” of the injupi’ the conditions witliin which that cause must be 
found arc defined and delimited by two criteria, one as to “ metins,” the 
other as to actual circumstances. 

The two phrases " by violent, accidental, external and visible means " 
and " in direct connection with ” the insured vehicle (or another private 

(cl Sec cfutplcr IV. anU, p. I<17 ; ' l.onJon. and South Coud Jtatl. 

Co., 2 y H. 248 : Uuhfu V .s. Sp«->. 2 K U. Ilambrook v. 

Stokes Itrother!, [1U25] I K. H 141 , (iiirwj. v I.xieipool Luiporution. I K. B. 304 ; 

(1938! 4 All I-’. R, 727 ; llay liomkill) v. IVuny. .1043] A t. 9: (H. L.) ; ,194^] 
2 All E. R. 

(*) Post, p. 549. 

(j) Post. p. 347. 

(A) S). 30 (23 H.il»bury’» Statutes O37) ; chapter 1 \ . ante, p 197. 

(f; Attit, p. 319. 

(«) IsiU V. Railway Passengers Assuranee Co (1889). 22 Q- B. D. ,'>04. 

(*) Lawrence v. Accidental Imuranee Co . Ltd (1S.S2). 7 y B- I' 2 m ; .Uar.t<ie» v 
City and County Assnrance Co. (1893). C R. 1 C. V. 232 : Re LOienngton and Lancashire 
and Yorkshire Accident Insurance Co., [190O] l K B. jpi ; Keeker, Gray &- Co. v. London 
Assurance Corporation, fi9i8) A. C. 101, 

(0) For example, where as assured sustains injury but subsequenUy contracts a 
diaelite Ihot the combined eflects of which he dies. 
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motor car {p) ) sufqdy the only leqmrQnents with whidi a " cause " must 
comply. Any “ cause " of injury ^j^ther the negligence of the assured 
him^ or his servants (f), tlM n4p|ent or wilful act of a third party (r) 
or an "act of God" (s), which falu within the description of such means 
and which arises u^failst the assured is physically associated with a private 
motOT car wUl constitute such a cause of injury as to bring the bei^ts of 
this section into operation. Again, the allocation of "cause" is simplified 
by the absence of all save two " excepted perils " (/). 

As far as the causation of the injury is concerned it must be sought in 
some act or occurrence, not being expr^y or impliedly excepted («), which 
possesses the following consequences : 

(i) taking effect at a time when the assured is physically associated 
with a motor car and whether or not it is causally connect^ with such 
association (v) ; 

(ii) operating by violent, accidental, external and \'isible means (v) ; 

(iii) dLsregai^g. at this stage, an^'thing subsequent in time to the 
actual injury, t.e. its results and the causes of its results (x). 

The operation of these principles is shown in the case of Smith v. OernhiU 
Imsurance Co., Ltd. (xx). The plointifi. as executrix of D, claimed against 
the insurance company the sum of £1.000 as owing imdcr a policy of insurance 
taken out by D. The policy among other things secured to I> the sum of 
£1.000 in the event of death. 

" provided that death occurs within six weeks (rom the date oi the accident 
" and as a result solely of bodily uijur>' caused by violent accidental external 
" and visible means sustained by the assured while richng in. mounting into 
" or dtsmoonting from the insured car.” 

D left Bristol driving her car and early next morning the car was found in 
the neighbourhood of NaiJsworth lying bn its side some JO yards from the 
road, b^y damaged. In the river, not far off. D was found with her feet 
stuck in the mud, in an upright position but a little bent, with the water a 
few inches over her head. A post-mortem examination showed that D 
had not been drowned, but that ^le had a severe head injury' which seriously 
injured the brain. 

The insurers contended that there were two accidents, nantelv that to 
the car and secondly that which occurred when D stepped into the Mmter, 
and that as it could not be determined to what extent the injury from the 
first accident contributed, if at ail, to the death, it could not be said that 
death was caused solely by the bodily injury. 

AtKixsox, J., held tb^ death rented solely from bodily injury caused 


{p) S4W p. 541, 

(f) Camuh v. Accident Intmante Co. (1HS9), 33 Q. B D. 433 ; AU.-Cm. v. AdcUids 
S.S. Co., 11933] A. C. 393 ; Janm v. hmuk Oonoroi Imnmneo Co., [i 9 * 7 l 3 K. B. 311. 
(r) Midland Intmanc* Co. v. Smuk (iSSi). 6 Q. B. D. sfti ; Samuel (/*.). A'Ca v. 
[1934} A. C. 431 ; Gordem v. Rinunh^t^ i Camp. 133 : A# BIktridglon 

and iMnenekme and Yorktkire Aeeident tneuenmee Co., I1909} i K. B. 591 ; Mmdorf v. 
Aceidemi Juturamce Co., [tgoj] 1 K. B. 384. 

(f) SineUnr v, MaOHme Rat-^entm" Auurance Co. (iMt), 3 E. A E. 478. 

(q See pud, p, 381. Thera m also aa implied exceptioo—^erfUal act of the amved. 
Seeped, cnepter X. ea to this. 

(«> For e x p rae e exeeptione. era Ceoeral Exceptions Ctause, pod. p. 581, and let 
im plied axcepOooa, Aod. chap t e r X. 

(») Jmie.A 54l5 

(w) Hamfyn v. Coomrn Aeetdonted Inomemm Co., IM„ ((893] > Q. B. 750. at p. 733; 
R» UnUed Lon don omd SeoUtek Imemmmto Co., Ltd,, Bromme Claim, [iptu 8 Ctu 187* 

(*) Pmt, p. 547. 
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by tlw Accident to the car. Although death was in fact due to ghoelr on 
entering the water and was neither the natural nor the probable consequence 
of the accident to the cw, the entry into the water did not amount to nevus 
actus itUerwHiens breaking the chain of causation starting with the accident 
and leading np to the death. 

(b) “ Viotent accidental external and visible means .” — It is nec^saty 
to e x a min e separately the meaning of each of the adjectives employed to 
qualify " means.” 

|i) vudent. ’‘—The injury must not be due to natural causes, such as 
bodily weakness or disease (y). There must be some element of force, 
whether human or natural, operating upon the assured so as to injure him. 
He may himself, thou^ unintentionally, be the author of the force, as when 
by undue physical exertion he causes himself injury (z). Again, the act 
which causes injury may be the negligent or wilful act of a third person, or 
of an animni (*). or some external impersonal cause, such as drowning from 
whatever reason (i). 

(ii) " accidental.”— T\m word is sometimes employed in life and accident 
insurance policies in contrast with " violent.” It appears that where the 
expression " violent " is omitted from the phrase it will be construed in 
exactly the same manner (c),and it may therefore be said that in the common 
case " accidental " involves an element of force (rf). The definition of 
*' accident *’ as an “ unlooked-for mishap which is not designed nor ex- 
pected ” {^) contains the essential features of the meaning of “ accidental ” 
used in relation to injuries in insurance policies. There must be something 
fortuitous and unexpet;ted about the occurrence, considered from the 
assured’s viewpoint, before it can be designated "accidental” (/). It must 
not be thought, however, that the factual circumstances of the occurrence 
must always be fortuitous and unexpected (g) ; on the contraiy, an occur- 
rence must be considered a.s involving not only the factual circumstances 
but also the injury that results from them, so that although there is nothing 
fortuitous and tmcxpectcd in the conditions in which the injury was sus- 
tained, as by normi physical exertion (A), >’et where the result of such 


(y) Hamtyn v. Crown .Iccidtmlal tnjurance Co . Ltd.. ' 1S03' i O B. 750 ; Sinr/air v. 

PoitmgtrC Atiuranrt Co, (iSbi), 3 K A iC. 47S. 

(f) Hamtyn v, Crown Attulerttai Insuratut Co., Ltd.. [iSgy" i Q. B. 750 ; Re Scarr 
and Gm*tal Aetutmt Anuramfe Corfroratron. [njosj J K. B. 3S7 , or where he slips or 
falls Thaobatd v. gm/awy Paaenecn Aanraace Co (185^), 10 Fxch. 45 ; Hooper v. 
AcetdenM D*alk Intaramce Co. (iSiio), 5 H. ft N. 54«>. 

(o) Mardorf v. Accident Imnrancf Co . [isojj 1 K B sS4, at p, jSS 

(6) Re UntUd London and Stomsh Jmuramce Co. Ltd.. Droum's Claim, ii 9 > 5 j J 

Ch. i<V7; Trew v. Ratiwin Pa.\srngtri' Assurance Co. (iStio). 5 H ft N. iii : reversed 
(1861), 6 H. A N. 839; Reynaids v. Acctdenlat Inmrancr Co (1870I, L. T. 3io. 

(c) Burridfa Son v. Hasnos (F. W ) tf- Som, Lid. (101 S). 1 iS L. T, 681 — where a 
van (ell upon and luflocated a horse. 

W) As tn the tong Une of aulhorilie# as to the meaning of ■ injury by accident 
within the Workmenii Compensation Act. igiS. 15 ft if> (ieo. 5. c. 48, s. i. 

(«) Fanlon v. TkorUy &■ Co.. Ltd.. [1903] A C 443. at p. 448. and see Tnm Jmid 

Oufmf School Board oj Manofenunl v. KeRy. {1914] A. C. 667. Both workmens 
compenaatton cawa. 

Stnctoir v. Mmrihtn* Passengers' Assurance Co. (tSfei), 3 E. ft E. 47S ; Re Scarr 
andGtnorai Aeeutenl Atenmnee Corporation, I yi 3 ^ 7 - „ , 

(g) Altbough this iathn more common type of case. Theobaid v. Ratltuay Passengm 

Auuramte Ca. {1854), 10 Exch, 45: Fttton v. AccuUniat Death [nsMTonce Co. [xSIsa] 
17 C, B. (K. a.) 131 ; Lawremee v. Aeeidental Insurance Co., Ltd (i88i). 7 tl- D. 116 , 
Comilk V. Aeeidant Inmranea Co. (1889), 13 Q. B. D 45 J : tfr Fihenngiom and Lancashire 
and YorkehUro Aeddanl Insurance Co.. figOQ] r K. B. 59 >- „ 

(*) B,g. nidiu a waUht ; playtng a game ; poking up a inarow : Momn v. 
TtaJuard tmn^ca CM^59)- ^ Arndenlai Insuemca 

Co.. LI4.. flHJl I y- B. 73»- 
14M. 
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conditions is fortuitous and unexpected, there is '* accidental ” cause (i). 
An occurrence, therefore, consistu]|| of an act and its immediate conse- 
quences, is accidental *’ wherever either the act or its consequences, or 
both, are fortuitous and unexpected. 

Although commonly regarded as an implied exception from policies, 
injuries caused by the delib^te and wilful act of the assured {j) as a direct 
or natural consequence thereof, are not accidentally caused and do not, in 
fact, fall within the perils insured against (A). Injuries caused by the acts 
of third persons, lavidul, negligent even to the point of criminality, or de- 
signed and wilful, are " accidental *’ provided that either they or th^ir 
consequences are from the viewpoint of the assured fortuitous and un- 
expected (/). If. however, the injury is the natural consequence of the 
action of a third party to which the assured was fully consenting, then it 
cannot be said to be " accidental " : thus, to take an extreme case, the 
assured who when a passenger urges his driver into a collision (m) and 
sustains injury thereby is not injured by “ accidental means," but if he 
merely urges the driver to proceed reckle^y and at an excessive speed and 
in sudi conditions, owing to the latter’s negligence, an accident occurs, any 
injuries sustained by the assured would, it is submitted, be accidentally 
caused so as to entitle him to the benefits of this section of the policy (n). 

(iii) " external." — This refers to the source of the cause of the injury 
and not to the location of the injury itself. There must be a cause operating 
outside the body of the assured. Injury which arises .solely within the 
assured’s body is not due to an extern^ cause (e). But it Is not necessary 
that the injury resulting wholly or partly from the extcm.al cause should 
itself be external ; it may, on the contrary, be purely intemaJ, unaccom- 
panied by any visible trace (6). 

(iv) " visiHr." — It is doubtful whether this word adds anything to the 
meaning of ’’ external." In Hamlyn v. Crtnm Accidental Insurance Co., 
Ltd. (?), Lopes, L J . said : " Once admit that there is an external cause, it is 
plain that it wras a visible one and that condition also of the policy is satisfied." 

Of the meaning of the whole phrase under consideration it may be said 
that, although sanctified as it may be by Jong user and by a chain of authori- 
ties, every qualification beyond "accidental ’’ is, strictly speaking, unneces- 
sary (r). This is the more so as no injury can fall w'ithin the benefits of 
the " injury to owner " section unless it is sustained at a time when there is 
a physii^ association between the assured and a motor car (s). 


(i) Jte Starr and Otmtrat Actidtm .lamraiut Ci>rpotatioii . aJiUr, nben Ute 

injury u th« natural result ot a natural cauae: Simtair v .Manttmu J'attfngtts’ Anur- 
aatt Co. (tupra). 

(/) But not b>- his negligent act ; Span v Hotdtertb (1837!. (> Atl A El 75 ; Trtndor, 
AniUnom <&• Co v Thamct and Menry Maniu Imnrmntt Co . liSotl'i a Q U ■ 14. 

(*) F. g . ftlo de i* ■. cf fierti/ordv /loyaj fnmraner Co , Ltd . U<)jSj A. C. iSb , flOSSj 
3 All E K 603 ; or rnunter reuniting in exeentjon trv’ process of law. 

to Bo Soarr and GoiuraJ Accident Atiuranco Corf^ation. ' 1903} t K B 387 ; lutUi 
V ^cou Jmiueante Co (1916), 33 T. 1 . K. jOi ; Midland Imnramre Co v. Smtlk (iMi). 
6 Q B. D, 561 ; Clomrer v. Muhtal Roa-ervt Fund t.ije Anonaiion. 1 1891 '1 1 Q, B 147. 

(M) Or, tt IS submineid, into coodnet natntally producuve ol a colUskin ; o.g, to pass 
on the co’Dwn ol a faili w iace of approaching tra^. 

(m) Cp. Midland Imuoanco Co. v. Smith (1881}. b Q. B. D. 56) ; Paoimoro v. Vnfean 
Botkr atid Central Iruuramet Co 54 U T. R 97 . 

io) HarnUyn v. Cum* Amdenlal Imnraneo Co . Ltd , f iSw) i Q. B 750, 

(pj PttUm V, Aendeniat Death tntnrane* Co. (18(141, *7 ^ (n. s.) tza ; Trem v. 

Rmlrrny Pmuengm'^Auioramo Co. (i8(iii), 6 H. A N. 839, Marten v. TraorOan’ Imnmut 
Co (i8j9l, 1 F. A F, 505. |d) [1893J I 0 - B- 750. 

tr) Hmmlyn v. Cromm AcddantM huuramee Co.. U 4 . [onpra]. 

(f) As to whettwr any other than his penonal r e p re s entatives oonld aafosve p*y- 
nwntx due voder this danse, see patt, chap^ IX. 
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{4) " The Cotnpat^ will ^ay to the assured or to his legal personal representa- 
tives the compensation heretn specified ." — ^This does not imply that where 
the injui^ results in one of the specified consequences, other than death, 
pa}nnent is only to be made to the assured. On the contrary, it supplies 
the obligation of the Company to pay to the assured, or to those standing in 
his shoes (t) in the event of inability to make payment to him, upon whatever 
ground that payment is based. Then if he sustains the loss of one eye or 
one hand and subsequently dies from some other cause unconnected with the 
injury it is submitted that the assured’s personal representatives are 
entitled to receive the sum which the policy provides for. WTiere, however, 
he first sustains an injury insured against, as, fdr instance, the loss of both 
eyes, and then dies as a result of the same accident, hLs personal representa- 
tives cannot recover both the sum specified for the loss of both eyes and 
that for death. The right,s of both the assured and those rejwesenting him 
to receive payment are, of course, subject to and limited by the proWsos to 
the section as to maximum sums recoverable (v). The effect of the assured's 
bankruptcy upon his rights under this clause have already been explained («). 

(3) " Provided such injury shall solely and independently of any oth^ 
cause {excepting medical or surgical trealment consequent upon such injury) 
within three calendar months of the accident result in . . .’’—Earlier in the dis- 
cussion of this section the necessary distinction has been made between the 
injury sustained by the a.ssurcd and the results in resp)ect whereof he would 
be entitled to compensation (ip). A further distinction must now be drawn 
between the cause of the injury and that of the results of the injury. To 
substantiate a claim for benefit the assured must prove, firstly, that he has 
sustained bodily injury in connection, etc., with a motor car by \iolent, 
accidental, external and visible me.ins (.»). and, .secondly, that his resultant 
distibility (one of the six t\-pcs scheduled (y)) Is the sole and unaided result 
of the injury, ft is with tlie latter circumstance that it is now necessary to 
deal. 

When death or disablement folhiws ujxm an injurj’ these results may be 
cine wholly and solely to the injury or they may be. and often are, caused 
by a conjunction of other factors. Such other factors, unconnected with 
the injury sustained, may lie either other external causes or causes special to 
the individual concerned. Where the assured having sustained an injury 
subsequently loses hLs life, his sight or a limb from some otlier external 
cause, such as being run over by a motor car after the first injury, such 
results do not flow from the original injury’ and are in no way causally 
connected with it (j). L'nles.s the specified disability flows from an injury 
falling within the section (a) it cannot be >aid to be the result of such injury. 
More difficulty is experienced in dealing with cases where the death or other 
disability of the assured is in some way caused or contributed to by a disease 
either subsisting at the time of the injury or subseijuently contracted. 

In such a case, whether there is disease subsisting at the time of the in- 
jury (d), the subsequent death or other disiibility may have nothing at all to 
do with the injury, but may be solely catised by the disease. This will be the 


{/) A# to thr meaniBi; of peniona} rrpxesenutive, »ee post. 
f*J See poii, 11. 550. 

(w) See amte, pp, 5^0 «/ seq. (*) ante, pp. 543 seq. 

iy) Set Schedule rraroduced »t p jio, PoU „ 

(j) A« far at rsmlta amcoijcemetl -j» « the basis of a claim to benefit— causal ^nn^* 
tion must be insnsU^ upon See Smtti v. Cornhill I wrunfr C o . . t lOioj 3 AU fc. K. 

HJ. aals, p. Ii>7. («) See ants. pp. 540 

(t) But where (the subsisting disease is latent and does not really operate until afto 
and by maOD of tha Injury, there is a case for compensation : Ftaenly ana c^asuauy co. 
of Sew York v. MUckeU, [1917] A. C. 59*- 
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case even if the subsisting disease was first made nmnifest by the aoctdent 
sustained by the.insuied, such as ^ere a honia first discovered after an 
accident was in fact congenital -^n these cases, where the occurrence of 
the accident has nothing to do with the injury from which the diaabOity has 
flowed, the fact that they were contonporaneous does not amount to any 
connection between them (d). Conver^y, where a man suffering from a 
disease sustains injury in the manner prescribed from which there is resultant 
disability unconnect^ with the disease, its existence at the time of the 
accident must be disregarded (e). Thm may, again, be cases in which 
the disease causes the accident, but where the resultant disabUity flow from 
the accident alone. In such' cases, although the disease is causally connected 
with the accident, it is not connected with the results of the accident. Thus 
where an assured has a seizure whilst driving and an accident resulting in 
fatal injury or disablement ensues, such consequence is directly due not to 
the disease but to the accident, and must be regarded as irrelevant to the 
death or disability (/). 

llie most difficult cases in wliich subsisting disease is involved are those 
where the accidental injury and the disease co-operate to produce fatal or 
disabling results, as where the injury' aggravates the disease, or the disease 
aggravates the consequences of the injury (g). .Although as a general role 
such results could be attributed to the injury, as w.thout the injury there 
would have been no aggravation or disablement (A), yet the wording of the 
phrase now under consideration, " solely and independently of any otho' 
cause," seems to exclude the consequences of co-existing causes (both the 
injury and the disease being causes in law) from the benefits of this clause. 

U'here a disease inter\’enes after the occurrence of the injury and then 
aggravates the consequences of the injury, so as to lead to death or disable- 
ment. otlier considerations from the above have to be applied. Wltere the 
subsequent disease is the direct result or a natural consequence of the 
injury the conjoint results of such injury* and disease can be said to be the 
sole and unaided cause of the disability (ij. Such were the cases of IsiU v. 
Raitway PasscHgers Assurance Co. (/), wiien* the assured's death from 
{Hieumonia foUowing a cold caught by him as a result of the change in his 
physical conditions made by the injury sustained in an accident was held to 
be caused by the oiginal mjury. and of Re Etherington and Lancashire and 
Yorkshire Accident Insurance Co. (A), the facts of which should be examined (f). 

There may, however, be cases in which a subsequent disease intervenes 
without connection with the injury by accident. If such disease results in 
tbe death or disablement of the assured, independently of the accidental 
injury, then the benefits of the present section are inuplicable (m). Where, 
howevo*. such subsequent disease aggravates the effects of tlie injury and 

(ri FtUan v. Acti 4 euUl Death ItumrOMte Co. (18O4). 17 C. B. (x. s) 112. 

^d) Lamrence v. Auidentat /atunriK* Co., Ltd. (iSSi), 7 Q. B. D. 216. 

(irt Smith Y. Accident Imnranee Co (1870), L. K. 3 bxch 302. 

{f) Tnm V. Rmilmay Pmstemfon' Attttramce Co. |i86i}, 6 H. A N. S39 ; RtynoUt y. 
AcetdentaJ iatwamce Co (1870). 22 L,. T. 820: Wtmpemr v. Autdomi Imnemme* Co. 
{iSSa). 6 Q. B. D. 42. 

It) At. i.t.. where the swored snflea fnm a dU—se which aggravates after the 
acadfflt bat not ncceiaardy and wniely as a resnh thereof 

f/t) Laments v. Acetdriaat Inmrance Co . Ltd (i88t). 7 Q. B. D. aih; Roioctm y. 
Somteh. 1 1804} 2 Q. B. 548. 

(f) Fittom V. ArtiSeniat DotOk Jiummmet Co. (^864), 17 C. B. (H. a.) isa. 
if) (1884). 12 Q. B. D. 504. and see also Matiorf v. AeeidMt Imtmaaet Co., (i«03] 
I K. B. 384 

W fiw) . K. a 3»I 

(n Stace evetv csss of this type dstwnds am the pattkalar facts thaasot 
(si) Jttil V. SoHmay Pattangme Attnem net Co. (soit), 21 Q. D. 504. 
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80 catuet death or disablement, whether or not such case falls within the 
benefits provided dq[>ends upon the construction of the wording of the 
dause under consideration. Where, however, the present words " solely 
and independently of any other cause " are used it is submitted that death 
or disablement of the assured, not due to the results of the injury unaggra- 
vated by any subset^uent cause, such as supervening disease or a further 
accident, will not entitle the assured or his representatives to compensation. 
Cases where the injury and its results are linked up by an unbroken <-hain 
of causation, as where the assured is injured, from the results catches a 
cold, which leads to pneumonia from which he dies, where the death is due 
to the inju^ solely and independently ” of another cause («), must be 
carefully distinguished from cases of intervening cause, such as disease 
unconnected with the injury, which are excluded (0). Any '* cause " which 
is attributable to the o^nal injury cannot be such a cause as to render 
ensuing death or disability too remote from the original injury (f). It 
should, however, be noted that the words of the clause make one express 
exception from their general import excluding the results of causes other 
than the injury and its sequels from the benefits of the policy. The 
majority of injuries receive medical or surgical treatment, which proceeding 
from an external source, as the act of a third party to which the insured 
voluntarily submits himself, might ordinarily be considered as intervening 
causes {q). For obvious rca.sons, however, the policy provides that when 
medical or surgical treatment, consequent ujx)n the injury and its sequelae, 
results in death or disability, the assured shall be entitled to benefit under 
the policy despite the incidence of .a new and supetvening cause, i.e. the 
results of such treatment (r). It is submitted that this will be so whether 
or not the assured is treated properly in respect of his injuries and that 
negligence by the doctor or surgeon in attendance upon him wiU not make 
a resultant death or injury too remote (s). This special consideration of 
medical and surgical treatment must, however, be confined, as the words of 
the policy clearly show, to such treatment as is consequent upon the injury. 


List of lKjv«ur:s Covered and Benefits Given. 

L 

(1) Death ....... i.ooo 

(а) Total and irrecoverable loss ol sight of both 

eyes ....... 500 

{3) Total loss by physical severance at or alxive 
the wrist or ankleof both hands or both feet or 
of one band together with one foot 500 

{q) Total lce» by physical severance at or above 
the wrist or ankle ol one hand or one foot 
together with the total and iirccovcrable loss 
ol sight of one eye ..... 500 

(5) Total and irrecoverable loss of sight of one 

eye 25® 

(б) Total loss by physical severance at or above 

the wrist or ankle of one band or one foot . 250 


(«) IsiU V. Reilmev Pai^tngtn .Isrwest# Ce (1880), 22 Q. li. D. 504. 

(0) FiUom V. Auidtuta! iMiath InsMtamct Co. (1804). 17 C. B. (n. s.) 122. 

[p] St Ethmuglon ami Lanfinhtrt and yi>ris»ht AcriJeut Insurance Co.. 

I K. B. <91. (yt P 

jr) JtUt V. RmJmmy Passtngtrs Assurance Co (i88qi. 22 Q, B. D. 504 : Shtri v. 

Csfi«o Pn'Mtm ilMedelieN. [1909I 2 K. U 51. u 1 

(*) TMs would seem to depend upon the degree of n<^l2«cnce. Thyxiint has 
raised on Mvcnd ocoudons hi workmen’s compensation cases. H Mintier Toua^ 
v,a«vi^(t9i|),5B. W.C.C. 14* ; Mocca v. SUsuity J amts «>■ Co. {1914). 7 B. w. t. C. 
toi. 
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The list of disabilities with their respective benefits requires but little 
comment. No claim can arise undi^ any item included therein unless it is 
the result of either : ' 

(i) any injury sustained by the assured in direct connection with 
the scheduled vehicle (etc.) (f) : or 

(ii) of such injury and the medical or surgical treatment consequent 
thereon («) ; AND 

(iii) it occurs within three calendar months of the injury. 

The wording of the various items in the scliedule pre\-ents the arising of 
questions as to which of the benefits a one-eyed or one-legged assured who 
sustains a further disablement may lay claim. It is dear that a one-eyed 
assured who loses his remaining eye as a result of injury- within the section 
i.'outtot validly claim benefit for “ total and irrecoverable loss of sight of 
both eyes " under the schedule, since the benefits provided only apply to 
such disablement as follows u{X)n the relevant injury : in such a case the 
injury will only result in the loss of .sight of ont eye ; although after its occur- 
rence the assuml is totally blind he will be unable to attribute such condition 
to the sole and unaided results of the injury, for there Ls no causal link what- 
ever between them. 

" Payment shall be made under one oul) of subseettons {t) to (0) i« respeet 
" i }/ any one occurrence and the total liability oj the Company shall not in the 
“ aggregate exceed the sum oj during any one period of insurance." 

This clause of the section proridrs a double limitation upon the benefits 
to which the assured may lay claim. 

These limitations are of two types : (a) restricting the insurers' liability 
in respea of any cw>e occurrence, and (b) restricting the totJil liability of the 
insurers during the eurrenry of the iKtlicy. 

Little comment is nccessaiy. save that the word ” occurrence ** applies, 
it is submitted, to the accident in wtiich the injuiy' was sustained by the 
means provided and not to the results of such injurv' (r). In the general 
case no difficulty arises in the application of this limitation, but where one 
of the disabilities in { 2 ) to (6) is sustained by the as-sured and the benefit in 
respect thereto paid, and thereafter but witliui the three months' period 
the assured dies as a result of his injuries, it is submitted that no further 
claim can be made under item (i) of the schedule. If " cKcurrence ’’ were 
to be taken as applying to the results of the injuiy, them the assured's repre- 
sentatives would be entitled to put forward a valid claim in the abov'c 
circumstances (w). 

,As to (b) the only point necessitating discus-sion Ls the meaning of *' in 
any one period of insurance." The limit.s of such pcriotl wiJl in practice be 
found parikularised in the scliedulc incorporated in the policy and referred 
to hereafter. The " period of insurance " will l«. at any moment, the 
period of time for which the subsisting insurance will remain in force, being 
either the period for wiiich the contract of insurance was originally effectecl 
or the peri^ for which it was last renewed (x). 

"/n the evemi of the assured being the holder of any policy or policies mth 
" Ike Company tn respect of any other motor car or motor ears compensation 
" shall be recoetrable under one policy only." 

This proviso to the clause is, it is apprehended, inserted to make dear, 
in spect& terms, what would even without it be the effect of an assured 


M Ante. pp. 541 at sof. («) Ante. p. 547. {*) Ijt. death, etc. See emU. p. 547 ‘ 

(■0 t.». the renUli of the iajiuy coaid in such caae only flow ftom one oecumnoo- 
As to renewsls. tee chapter VI 1 , mate, p. 46#. 
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being twice insured with the same insurers (y): The examination of the 
wormng of the section shows that its benefits <ipply to injuries sustained in 
two circunutanc^ : firstly, in connection with the insured vehicle ; secondly, 
in connection with any other private motor car not belonging to the assured. 
The assured who sustains injuries in connection with the driving of his 
own motor car not being the insured vehicle is not entitled to the benefits of 
this section at all. Thus, where he is covered by another policy in respect 
of his second car he will be able, by the very terms of his contract, to claim 
only such benefits as one policy gives. Injuries sustained in connection 
with other cars, not being his propierty, are in a different case. Cach policy 
effected in the same terms by an assured with the same insurers entitles 
him to benefits in respect of injuries sustained in connection with all other 
tHOiOf cars (not belonging to him). The insurers, that is, are under exactly 
the same liability to the assured in respect of these injuries both in its nature 
and in its quantity. 

The assured's position in relation to this term, which whether or not it 
adds to the normal consequences of the existence of two contracts of insur- 
ance between the same parties is invariably found in policies, is that he must 
elect as to w’hich of the two concurrent benefits he will lay claim (z). Once 
he makes claim and receives benefits under one policy he will be bound by 
liLs choice. Assume, therefore, that the assured is covered by policy " A " 
in respect of “ ” car and i>oUcy “ B " in resjiect of " B " car. He sustains 

injuries within the benefit provisions in respect of a stranger’s car and 
claims under policy “ .A," receiving, say. i5w a.s benefit thereunder ; he 
then receives fatal injuries iu connection with car " A.” His representatives’ 
rights are limited to making a claim of /500 under jwlicy “ A " and have no 
recourse to the benefits proi idtHl by inAicy ” B ” at all ; they are concluded 
by the election of the deceased to claim in respect of " ” policy for the 

first injuries sustained (a). The principles of " election " would, it is sub- 
mitted, also apply t<j ca.ses in which an assured cox'cred by several poUcies 
claim.s benefits under one of these which is subsequently avoided by the 
insurers upon the grounds of non-disclosure, misrepresentation or otherwise. 

1 . Pertonal injury benefits for assured's wife.— Some policies pro- 
vide lienefit-S similar to tho,se sitecified above (A) for the assured's wife in 
respect of any accident to insured car. .Although such benefits cannot be 
claimed by the wife din*ctly from the insurer;, since she ts not a parti' to the 
contract (c), it is submitted that there is no difl'iculti- here in showing that 
the assured constitulc'd himself a trustee for his wife (rf). Moreover, apart 
from any qu<*stion of trustc-esliip, the assured has. it is submitted, an insur- 
able inten’St in his wife's health tc) and would therefore claim the injury 
benefits for himself, just as he could claim the sum j»a>able bn her death {/). 

“ Proi'ided always thaJ the Company shall not be liable under this section tn 
respect of bOfliJy injury — 

" (a) Consequent upon suuidc (whether /r/cmioi»s or not) or attempts 
" thereat, or 

(6) Sustained oiUsiile Great liritain Ireland the Isle of Hiaii or the 
“ t kanttel Islands." 

(y) The matter in practice rpecifically dealt with in the rateable contribution 
cuMlitiiH), wlikli U cunMilcrcd elacwhcrr. See p. jjK, ante, and p. 604. post. 

(r) Sec further, the effect of the rateable contribution clause, p'sl pp 004 et seq. 

(a) The point being that the first injury might have been claimed under either 

’• A '■ or " B ” : the accond only under “ A". The insurers liability under A is 
limited to £1,000. , , 

(b) /.«. In the clauie considered in this section. (fl See further, pori, chapter IX. 

(a) Sec amU, chapter U, p- S3, and ■ee Roval Exchange A-'-sttrimee v. Hope, liqio] 

Ch. 179, (*| date, chapter If, p. 79. 

IJ) Aa be hu an inaarable interest in her life — ante, chapter 1 1 , p. 79. 
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It should he noticed that whilst the above ate the eroress exceptions 
incliided in this dause the whoto lihe other clauses, is also subj^ to 
the exceptions contained in the Geheial Exceptions clauses and to the 
conditions of the poliqr. 

The paucity of the express exceptions to the “ injury to owners " clause 
in motor insurance policies is mairdy attributable to the close definition of 
the circumstances and types of injury with respect to which the assured's 
rights to compensation anse. When the three conditions are satisfied ; 

(i) injury in direct connection with a motor car ; 

(U) caused bv violent, accidental, external and visible means (A) ; 
(iii) and resuiting in one of the specified types of injury (t), 

littte room remains for exceptions from liability. The two express exceptions 
must, however, be consider^ in some detail. 

" («) ConseffuttU upon suicide {tehether felonious or not) or aUempts 
tkerent." Comparison may be made with mast life insurance policies, which 
exclude suicide only if committed within a sliort period — e.g. 2 years — frean 
the issue of the policy, and often make no reference to felonious suicide, 
which, however, is unpliedl5' excluded {j). 

It should first be noted that this exception comprises only injuries 
" consequent ufon suicide.” So that where suicide actual or attempted is 
a consequence of the injuries sustained by the assured (k), dcatli or disable- 
ment thereby sustained would not. it is apprehended, be excluded from 
benefits. In such a case the liability of the insurers would not be ” in respect 
of bodily injury consequent upon suicide *' but in respect of bodily inju^' 
from the accident resulting in death or dLsablemcnt ; tlic suicide, that is. 
would be corvudered just as one link in the chain of sequclie of the original 
injury (f). The position would, on this reasoning, be exactly the contrary 
where the suicide, actual or attempted, is in no way due to the original 
injury. There it operates just as any other cause intervening betw'een the 
time of the first injurj’ and of the death, to render too remote from the 
accident the deatli or disablement of the assured due to ” suicide." 

In so far as the exception under consideration purports to exclude 
felonious suicide from the benefits of insurance it would appear to be re- 
dundant. Felonious suicide is a deliberate, wilful criminal act which can 
give rise to no claim to an indemnity against its consequences (m). A 
stipoiation in a pciiicy which prodded for benefits to accrue to the assui^ or 
thosestanding in his shoes in the event of his committing awillulcriminalact, 
such as suicide, would be void as against public policy and unenforceable (w). 
The express ezdioion of bodily injury consequent on felonious suicide or 
attempts thereat (««) is therefore meaningless and appears to be insnted in 
the polky merely ** ex abundanit cautela '* (o). 


(g) dnir. pp. 540 ft Mf. (A) AnU. pp. 343 rt stf. (t) 4mU. p. 549. 

(j) See AtmtoU* Socuty v. lioUand 4 lib- (x » ) 194 ; In the Eumle rj 

Cnpptn, ,141 1) P. >08 

(A) £|. where the aemred is driven med by the in jnriee of the eccident. Stdeumere. 
(/| Thit wooM be e osatter of tact in every case, bet the neceanary ptoot m^t tie 
diffi^t to obtain. The ones of proving the eacepticn would, as in evety CAM, be upon 
the lasnren. 

tie} C/. chapter II, MUe, n no. note («). Also caaet cited In note U) above, aad 
V. Roymt Immmt* Co , U4 . £193*,' A C yUn ; {loylij t Ail £. R. bo*. 

(e) Moorr v. WpoUey (>854), 4 £. * B. 143 ; Tkamfvom v. Hopfm (ihyQ. £• B. 
* E. 103S 

(iM) Sioce this woold he ew dnded hy an taplied Iwna, aae pelt, chapter IX. 

(e) Bonnioik (f Kit), 5 ifiui. ft ti. bj« ; CoU v. Aev^m im s w r m m Co-, 

Ltd- (rMob 3 T. 1- X 736 : Cmnln Sew v. Mwftnn, (191SJ a K. B. fas. 
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me seine cannot, however, be said of non-felonioos suicide attempted 
or accomplished {o). Accordingly, the express exclusion of bodily injuries 
conseijuent thereiuxm from the benefits provided under the policy does 
subtract to some degree from such death or disablements as would other- 
wise be Mfithin its terms. Such cases would not. however, be common 
since bodily injury within the conditions of the clause could but rarely be 
consequent upon suicide or attempts thereat. 

It should also be noted that the consequence of suicide is excluded only 
under this clause. Third party liability and damage to the vehicle may be 
caused by suicide or attempts thereat (P), but under the policy here considered 
these will be covered except, perhaps, if the suicide is felonious (7); some 
policies contain an exclusion apiinst the consequences of suicide or attempts 
thereat in the General Exceptions clause, which exclusion therefore applies 
to third party liability. In so far a.s third party liability if a result of suicide 
is excluded, it seems doubtful whether such policies satisfy the requirements 
of section 36 (l) (b) of the Road Traffic .Act, 1930 (r). 

" (6) Sustained outside Great Britain Ireland the hie of Man or the Channel 
Islands." — The second expressed exception to the operation of this clause 
may be shortly dealt with. Injury to the assured is one of the four types 
of risk against which the insurers have undertaken indemnity. Three of 
these — loss of or damage to the insured vehicle, liability to third parties, 
and medical exix-nses — are cxjjressly limited by the terms of Clauses 1,2 and 
4, under which they respectively arise, to loss, liability, or damage resulting 
from occurrences within Great Britain, Ireland, the Isle of Man and the 
Channel Islands. The difficulty of framing clause 3, now under discussion, 
in the same terms is that this clause necessarily involves a consideration of 
two matters — the injury received on the one hand and the results of that 
injury* on the other (s). The application of territorial limits to the occur- 
rence of the results of the injury* — and it is against such results that the 
policy in.sures benefits — would not be appropriate, for injured persons fre- 
quently travel abroad in order to obtain treatment for injuries received in 
this country or other purposes. No insurer would therefore wish to exclude 
from the purview of benefits under the " Injury to Assured ” clause cases 
in which fatal or disabling results flow from an injury received in this country 
(or within Ireland or the other sjxxiftcd places) merely because the assured 
happened to depart abtxMid before sustaining the results which have given 
rise to a claim for benefit. TIh* exception under consideration makes it 
clear that whenever injtiry is sustained within the conditions provided by the 
clause within the normal geographical limits of ojx'ration of the risks clauses 
the insurers will ccmpeiisate the assured who sustains results of the character 
indicated from such injury*, wherever (f) he m.ay be when those results 
become apparent or effective. The questions as to injury or death sustained 
abroad are considered later (tt). 

2 , Medkal Bxpemes Clause. 

" If the sasured or his driver or any occupant of any motor car described 
" in the Schedule hereto shall in direct connection with such motor car 
" sustain within Great llritaiii Ireland the Isle of Man or the Channel 


(e) driving the car over a cliff — the assured dies, the car is smashed, and a 
thifd party on the beach injured. 

(r) See jbojf, chapter IX, as to this. 

(fj AnU, chapter IV, n. iSS.mnd see »mt*, p- no. and /w/. chapter IX- 
(1) Anti, p. X4p. W wkrmc\er: am tmU. p. 544. 

(if) The qiMjsttwu of driving and use and injury sustained abroad are coasidend, 
VP 3S> •< a*!- 
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• *' Idands any bodily injury by violent accidental external and visible 
“ means the Company will pay to the assured the medical expenses hi 
" connection with such injury m^to the sum of Ten Guineas in respect of 
'* each person injured.” 

It should be observ*ed that this clause, unlike that extending the third 
party liability indemnity to persons driving w'ith the assured’s consent, 
stipulates that the indemnity shall be paid to the assured direct. It is 
clear, therefore, that the passengers have no direct rights enforceable by them 
against the insurers (»), whilst the doubts as to the assured's right to claim 
as trustee on their behalf is just as great under this clause as under the 
former (n). The question as to when the assured may be unable to claim 
the expenses, although incurred, is discussed below. 

At the outset it ^ould be noted that the liability of the insurers under 
this head is limited to cases in which injury has been sustained by the 
persons described in direct connection (le) with the insured vehicle. The 
meaning of the phrase "sustain any bodily injury by violent accidental 
external and visible means " has liecn fully discussed in a previous 
context (x) ; it is therefore unnecessary to re-examine its purport . The 
liability of the insurers is expressly subjected to certain territorial limits, 
but these will be excluded when a case arises for the application of the clause 
dealing generally with foreign use to be later cxaminevl (y). 

The insurers' liabilit)' extends, pro tanio, to cover such exi)enses as are 
entailed by bodily injury as defined to the assured or his driver or any 
occupant of the insured vehicle. Any injury of the specified character 
su,stained by the as.sured or his driver in direct connection with the insured 
vehicle gives rise to liability on the insurers, whether or not the injured 
person happens to be inside the vehicle at the time his injurj’ i.s sustained (x). 
^e injuries sustained by other persons, mere passengers, do not create any 
liability in insurers under this section of the policy unless they come within 
the definition of an occupant. It is submitted ihat a )>crson can be said 
to be an " occupant " notwithstanding tb.it he is not within the insured 
v’ehicle, but that he is alighting or mounting the vehicle or preparing to 
do so. provided there ls dirert physical contact between him and the 
vehicle (a). Wliilst it Ls ca.sy to identify the a.s-ured there may be .some 
difficulty in definuig who may be descril*^ as hi*. " driver " (fcj. It is sub- 
mitted that any person undertaking to dnvc the insured vehicle at the 
request or with t^ consent of the assured can be so described, and that 
subject to the terms of this clause the insurers are liable pro tanto for medical 
expenses in respect of injuries sustained by such person (c). 

The last, and most important, point requiring comment under tliis 
clause is the conditions which govern the incidence of the insurers’ liability. 
In the first place, it is clear that they arc only liable to pay the assured ; 
whereas he may neither have paid nor be under liability to anyone to pay 
such medical expenses [d). The section presents the aspect of a conundrum 

C( amU. to the uMarrd'w wile, p 331 

(e) A* to whether they have mny nahte et «II, or whether the Meured hinuelf cab 
cUiin in roipoct of thme henehu. see amit. chapter II. pp 96 tt Mf., uul chapter IV. 
pp. 21 1 «r JM. 

(«>) For onenrnkm of meaning of this, see antr, p. 540. 

(») AnU.v Cr) 33J (*) 

(ej See aoUr, p 341 Ftdfhiv ond Cramaliy Ct> »f Srm V or* v MrtthaU, j, *9* 7 ] A. C. 

JW 

(h) Sec poti. p. 570. *• to " deocrfption ol use " cUiues. 

(rj C/ ai to ihinl party indeinnir)' covetfag the driver, atftf, p. 5x7. Sad gsmrrr. 
uolem the driver was nsing the car for the beaeiit of tw for the ptnpoew pi the oeeured. 

(d) See chapter IV. p, 207 nod chapter V, p. 341, oa to ’^mewM vtpmum” 
generally and under fiw itoad TraAc Acta, 
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in this resp>ect, the solution of which, it is suggested, may be found in the 
following channels : 

(i) Where the assured has actually paid medical expenses in respect of 
injuries within the clause, the insurers' liability accrues. 

(ii) Where the assured is under a liability to pay such expenses, either 
because he has been negligent, or because he has broken a duty to his 
passenger to carry him safely and iminjured {e), or because the expenses 
have been incurred by a servant or agent driving or in pursuance of his 
employment, or because he has subsequently undertaken liability towards 
the injured party or the doctor, if any, concerned, then the insurers are 
liable to pay him. 

(iii) But if the assured has neither paid nor become liable by duty, under- 
taking, or promise, to pay for medical exjjenses, then the insurers are not 
liable to pay under the section. 

The interpretation is borne out, it is submitted, by the use of the phrase 
"the medical expenses" which, used in connection with "the assured" 
gives a definitive sense, connected with him. to the expenses in relation to 
which tlie insurers' liability arises. If the phrase was worded “ any medical 
ex^xinscs," it would l>e clear that the insurers, subject to any overriding 
objection of lack of insurable interest (/). would be liable to pay the assured 
independently of bis own loss or liability. 

In concluding the obser\'ations upon this section it should be noted 
tliat it has no bearing whatever mion the statutory' liability of the user of 
a motor vehicle to pay for emergency treatment to injured third parties (g), 
or upon the insurers' liabtlify' to pay hospital charges under the Road Traffic 
Act, 1930 [h). 

X,— Tokkign I’ .St t‘l,\l SE 


" Providwl prior notice in writing shall have )>ccn given to the Company 
“ of each proptiscd journey this polity sball notwithstanding any territorial 
" litmts in any scolion but subject otherwise to the terms exceptions and 
condition.^ of this (whey extend to apply for a total }>eriod not exceeding 
" one-fourth of Us current period to accident loss or damage occurring : 

(cj) (in the Continent of Eurojx- or in .\lgena or Tunisia while any 
'• motor car dcscnlx>d in the Schedule hereto is temporarily on the 
“ CaiiiUncnt of Eurc)|)c or in Algena or i unisia, 

" fh) In direct connecUon with the tran.sit (including the processes cm 
“ loafiulg and uiiloadinf^ incidental to such transit) of any such 
" tiiAtor car between any ports on the Continent of Europe or 
" lietween any such port and Great llntam IreUnd the Isle of 
■■ Man and/or the Channel Isl.inds provided always that the 
" transit alxive metiliuncd sh.ill l«' (>>’ any recoguised wa passage 
" of not longer duration under normal rondiuons than 65 hours. 

In case of disablement of the motor car by reason of loss or dam^ 
•' the liability of the Cxmipany in respect of cost of delivery to the 
" alter repair shall lie limited to the cost of delivery in Uie country where 
" the lews or damage was susUiucd." 

Before proceeding to the detailed consideration of the contents of thu 
clause it is necessary briefly to consider what is the mcanmg of , 

" Foreign Use ” which licads it. As has been previously 

policy insures against some four (or may lie less or more) jpes 

(.) Hot note that eaniage o( pa«cn«c« for 
risk under private motor car in»nraiu:C policies isee post, pj . 5 f 

'<2 

(A) S. 36 (a), u amewded. Chapter l\ . P *<>7. 

(0 Ante. p. 533. 
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which may be incuired by the assmed. and that soch risks to be incurred, 
of which riw insurers have ondertaJ^ indemnity, are in all cases, tbou§^ 
not in the same terms (i), bnited^o such as may arise from occurrences 
within Great Britain, Irriand, the Channel Islands and the Irie of Man. It 
is sulnnitted that any use not within these geographical limits is properly 
described as “ forei^,” that is. that expression must be interpreted wiu 
refdfeDce not to delicate questions of Constitutional Law or international 
usage* but to the terms of the policy. As regards the contents of the policy 
and the indemnity therein underti^en by the insurers, any use not mthin 
the geographical limits therein delineated may be aptly said to be " foreign." 
Unl^ the terms of the policy are looked at to supply the meaning of the 
word " foreign," the task of defining the scope of its application is attended 
by the utmost confusion, if not by insuperable difficulty. This may be 
illiistrated by brief reference to the type of problems whicli such extrinsic 
interpretation would invohT: : to the constitutional purist, " foreign " 
impl^ outside the domain of the Crown — but the policy does not extend 
to use within the greater part of the King's Dominions, in fact, to all such use 
which is not within Great Britain, Ireland, the Isle of Man and the Channel 
Islands; to the Unionist the inclusion of ^onhem Ireland within the 
term " Ireland " is abominable. )Tt there Ls no doubt that such is the in- 
terpretatioa which the policy requires to be placed upon the term Ireland (A) 
(this is borne out, it is submitted, by the wording of the second part o(,the 
third general exception (/)) ; on the other hand, the Separatist, apparently 
acawding with the insurers' intentions in this respect, will regard any 
suggestion that Great Britain includes Northern Ireland with suspicion. 
To the specialist in Private Intenutional l^w the word " foreign " means 
'* not English " («). Since there U justification and a certain amount of 
authority for all of these contending opinions, amongst others (n), it Ls 
obvious that the only solution possible is to have regard to the terms of 
the jmUcy without more outside aid than is indispensable. It may be 
mentioned for the sake of ctHnpleteness that the requirements of the Road 
Traffic .Acts, 1930-1934, do not extend to Northern Ireland, where the 
provisions of different statutes are applicable (o). 

The extension of the liability of the insurers to losses or liabilities arising 
through the use of the imuired vehicle abroad as defined and limited by 
this section only accrues where notice in writing is served by the assured 
upon his insurers of his intention to take and use the car concerned abroad, 
or to cause or allow such use. The requirement of a priorSmtten notice of 
intention to go abroad is one sometimes to be found in life insurance 
pedides (fi). Notice of intention roust, in accordance with the general 
principlei of the law of contract, be given in a reasonable time, and r^at is 
reasonable will be determined according to the drcumstances of every 
case (u). In practice difficulties will not frequently arise upon this point . 
since the prw^t owner who is desirottt of talcing the insured vehirJe anroad 
or of allowing it to be so taken or used wUl at the same time take good care 

Tlieri are nacewary dUferenew m the fomnJae entpkiyed. See, e.g., ml*. 
PP 5‘4. 5 ¥> 

Ik} Smtbeni IfwiaiKi is pmpttly dcectibed m the " Irish Free State.” 

Sttt posit p* 561. 

(w) See Dkey. Qtnftiet of lam. ifltti Eds., np. 50 « Mg . 

(■) E g. that “ lewit B " moout outride the Britiiib Emphv. 

(e) See ch^tar tV, p. iM, lerir, and chapter V. mmt», o. 

(fi) Not. h ow e v e y, ao cooeoiaaty to-day ae wee forauiny m <iee. 

(f) FraqiMtIy iha toeewee aaeeiit to lofetca «m, and gaBeially when then to no 

claoae in the eoltqrproHdlaf fiMlt.it torignl&id by on MmsMMBt AsMiiMeh,«" 
^>ri. chapter IX 
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to secure his protectirai against the potential difficulties which may attend 
his foreign travel. ^ Prior notice in writing is required with respect to each 
sejparate proposed journey which the assured desires to make or have made 
with the vehicle insured. 

The general effect of this section is to remove the territorial qualifications 
contain^ in the several preceding sections of the policy and to which the 
assured’s rights thereunder were respectively subject (r). This the s^on 
expresses by the formula that the insurers undertake liability in respect of 
" any accident loss or dam^e ” — occurring during a properly notified 
foreign use of the insured vehicle. 

1. Forelftn liability . — This policy. like most, makes no provision for the 
assured's driving other cars abroad when he does not take his own car 
with him (a). 

It should be noted that in regard to the third party liability, the assured 
may incur liability abroad by the law of the country in which he is driving 
which would not ari.se in similar circumstances in England (fc). Some 
policies, as has been pointed out, cover only liability at " Common Law ” 
and under certain English statutes, etc. This limitation will, it is appre- 
hended, in some cases preclude the assured from recovering under his policy 
in respect of a liability incurred abroad which would not have arisen in 
England in the same circumstances (c). 

it should also be noted that the law of a foreign country may require 
insurance of a different t>'pc from that required m the United Kingdom. 
The liability of insurers to third parties in resju-ct of an accident which takes 
place abroad is a question too vague to be dealt with in this work {d), and the 
[xisition of both assured and insurers in Northern Ireland is substantially 
the same as it is in England (c). But it may be said here that an assured 
contemplating the use of his vehicle abroad [including in this term Ireland (/)] 
should consider carefully — 

(1) Whether his policy covers all third party liability which he may 
incur abroad ; 

(2) Wlicther his policy conforms to the requirements in respect of 
motor insurance of the la w of the country in wliich he desires to travel (g) ; 

(3) What his position ris-d-eis his own insurers may be in regard 
to any sums which they become obliged under the foreign law to pay 
to third parties (A). 

The liability of the insurers is. however, subject to further limitations 
under this type of clause which must be briefly considered. 

(l) Limits of use. — -It should be noted that the clause appli^, of necessity, 
with difierent limitations in respect of the insurers' liability whilst the 
vehicle is actually in use abroad, and of their liability whilst the vehicle is 
in transit. 

(a) Limits of time. — The period of time by which the insurers’ liability 
is governed is subject to two special limitations. Not only must the accident. 


(r) Anti, pp. 505. 533. 

(«) PrMUDtably a •pectal arrangcnieot to be cfiected by endorsement on tne pokey 
would be neceaMiy. . . . 

(6) Or Scotland. The amured't potential liabilities in Scotland diner liom those 
in ^gUiuJ. For an example, see amU, p. 309. 

{i) Since it Jepe^a w much on the law oI the partkulai country in ea^ caw. 

(•) tlw HMtbefn Ireland Acta teaemble closely our statutes. The M.l.iJ. 

AgmnMntl, also, am appHeaWe to Northern Ireland. 

"■ /.#. Nortbeni Irewnd or the Iriah Free State. 

aM the Irish Free SUte, whore stringent provisions prevail. 

II endi* the IrUh Fret State or Northern Ireland Motor Insonnce Statntes. 


(leei* 

i 
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loss or damage with respect to which indemnity or compensation is sought 
have occurn^ during the p«iod oi^..cuiTency of the policy (or a proper 
renewal thereof), but also ; 

(i) at the time of the event in respect of which indemnity is sought 
the insured vehicle must not have been used abroad for more than one- 
4}uarter altogether (t) of the current period ; AND 

(ii) at the time of such event the vehicle insured must be 
temporarily (A) in use abroad — the owner, that is, must intend that the 
vehicle shsill return or be returned to Great Britain. 

(3) Other limiUUiotts . — The only effect of the Foreign Use clause upon 
the other provisions of the policy is to include within their respective benefits 
such accidents, losses and damage sustained abroad (uithin the territorial 
limitations) as otherwise fall without the terms and conditions of each 
section (/). When a case arises, therefore, for a claim to be made in respect 
of foreign use and the initial conditions of such claim, as outlined above, are 
satished. the question must invariably l>c asked as to whether such loss, etc., 
othenrise falls within the provisions of the particular section tmder which 
claim is made. Thus, to take only one example, limitations of use contained 
expressly or by implication will continue to* take effect notwithstanding 
that the insured veliidc is being used outside the British Isles (w). 

In the case of loss or damage occasioning disablement to the insured 
whicle the section under con.siderat ion makes a sf>ociaI provision, the effect 
of which is to qualify in the case of a vehicle damaged abroad the provision 
'which is made in a preceding section {«) under which the insurers undertake 
to bear certain costs of re-delivery to tlie a.ssured. 

In conclusion, it remains to stress the fart that the foreign use section 
applies only where the insured vehicle is taken and used abroad, and not 
to loss or d^age arising from the use abroad of any other vehicle. 

The insurers' liability in respect of ” foreign use " may be appropriately 
illustrated by reference to the case of I’rrelsi's AdministraUix v. Motor 
Union Jnsurarue Co. (o), where the policy contaiiitd the following clauses : 

“ (a) If the assured shall sustain in direct connection with the insured 
" car or whilst . . . travclhng in any other private car any liodily injury 
"... causing the death of the assured the coinjiany shall pay to the 
" assured's legal personal representatives the sum of / 1,000. 

" (A) (3) llie company shall not be liable ... for any accident whilst 
" the said motor car is . . . used other than for the pnvate pleasure 
" purposes of the assured, nor . . . outside the United Kingdom excepting 
"for a period or periods not exceeding in all three montlu in any one year 
"... and then only in respect of accidents an.siDg within the limits of the 
" Continent of Europe and/or Algeria and Tunis, the assured to give written 
" notice to the company of bis intention to take the car abroad." 

The asisured was killed whilst being driven by her brother in his private 
car in India. Her personal represcntatis'c claimed under the policy, and 
the insurers resisted payment on the grounds, inter alia (p), that con- 
dition (P) excluded liability for an accident occurring outside the United 
Kingdom or the specified geographical limits. 


(«) Thelimitstioia of ooe-quarter of the current period will, i.e , be exceeded when the 
vefaide is used sltogeChcr, on seveial vt«ts abroad, more than one-quarter of ench time. 

(*) Not, i j.. pennaneatly. as where the samrad ulces up rcsid««c« abroad and 
luteade never t« return to Engfamd to live. 

(/| Anu, pp 503. 553. 557 fie) See pa$l, as to "descriptioirof wm” danse 

S I AnU. p. 51 1, (e) tiqasJ i K. B. j 37. 

I As to other peinta decided in tfah case, aae/nif, pp. 39t arMf. , 
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No Claims Rebate 

Rochs, J., disposed of this point as follows : 

" For the company it is said that fay that condition they are not liable 
” for anything happening outside the United Kingdom, except as specifically 
" mentioned, and that as the accident in question happened in India, whicn 
" is beyond the specified limits, the claim is not maintainable. 1 am satis- 
" fied that this condition cannot be relied upon by the company, for I hold 
" that it relates only to accidents in connection with the use of the nlotor 
‘ ' car insured . My reasons for so holding arc that three times in condition 3 , 
“ at the beginning, in the middle and at the end, the actual motor car is 
“ referred to and stipulations are made with regard to it. Further, I am 
" unable to read grammatically the condition as counsel for the company 
" aslu me to read it. He argues that the condition, omitting immaterial 
“ words, should read as follows : ‘ The company shall not be liable for any 
" ‘ accident arising whilst the motor car is used for other than private pur- 
" ' poses of the assured nor arising, except as specifically provided, outside 
■' ‘ the United Kingdom.' That would be a possible construction if regard 
" were not paid to the words ‘ for a period or periods not exceeding in all 
" ■ three months in any one year.' An accident cannot arise ' for ’ a period. 
" alUiough it may arise ' during ' a period. The proper and natural con- 
" stniction of the condition is to read it as providing that the company shall 
" not be liable for any accident an.sing wlulst the said motor car is used for 
" other than private purfxises of the assured, nor whilst it is used outside 
'■ the United Kingdom except for a period or pcriod.s not e.xceeding three 
■' months. For these reasons 1 hold that the condition does not avail the 
" company." 

The judgment and (»as.sagcs quoted from rerWsf's Adminis/rairix v. Mo/or 
I'tiion Insurance ('o may be appropriately used as a commentaiy upon the 
preceding ob«Tvations coneemmg the scoju* and limits of the clause of the 
iwlicy insuring against foreign use. 


XI. —N" <.'t..\fMs Reb.^tf. ('l..elSF 

" In the event of no claim being made or arising under the policy during 
" a period of insurance specified below immediately preceding the renewal 
'' of the ixjlicy the renewal premium in such part ol the insurance as b 
'■ renewed sliall be rwlucei! a.s follows ; 

Prnod f>/ Insurauce. Reduction. 

The preceding >Tar .... 10 per cent. 

The preceding two conset:ntive years . • *5 •> 

The procwling three comiecuttve years .20 
" Should the couipanv consent to a transfer of interest in tins policy 
" the perioil during which the interest wa.s m the transferor shall not ace™* 
" to the benefit of the transferee. If more than one motorcar is descnbi^ 
'' in the Schwiulc to this policy the No Claim Kcbate shall be applied as if 
" a separate jiolicy had been bsued in rcsjicct of each such car. 

This clause is one difficult to construe. Does it entitle the assured to 
renewal of the whole policy at the same premium as the old less me 
reductions specified, or does it merely give hirn the right to dem^ a 
reduction of the premium then current, if the insurers agree to renew ? 
If the latter, tlie right is barren, and the clause a mere pious expression of 

*”**Thcl.h?L '■ no claim being made " calls for no explanation. A d^m 

which ii •' made " under anj' particular jiohcy wd I* 

insurers have under the provision of the policy undertaken to the assured 

coMlre feg /tnmtu . 
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to meet, and liability in respect of which they are called upon to satufy. 
What is a claim " ensing utiatr ikfMpluy " requires a little mcue considou- 
tion. The word “ claim "in the 'etSomon parlance has a cognate meaninj^ : 
it is comuMHily understood as denoting an expressed demand, in whnh 
sense it appears in the fuesoit section as a claim which is " made ” upon 
the insurers. In its later context “arising under the policy," the word 
claim is, it is submitted, used to denote any incident or occurrence with 
rejmect to which the assured would be entitl^ to call upon the insurers to 
inaminify him under the terms of his policy, whether in fact he does so or 
not (r). The assured, thus, who is involv^ in an accident, but who not 
wishing to imperil his premium rebate or renewal of insurance makes no 
daim. nevertheless loses his right under the policy to a rebate if such occur* 
mice is <Hte in respect of which he might validly have sought indei^ty 
or compensation under the policy, even though he forbore from making a 
daim on his insurers. This interpretation might be thought too stnet, 
and since there is some ambiguity in the clause, it might be contended as 
pnduded by application of the rule of construction comira proferentem (s). 
It is submitted, honwer. that this might not be applied. Insurers grant 
a reduced premium primarily because they regard the assured as a “ good 
risk " ; the reduction is iioi in the nature of a bonus returned on a sum 
previously paid, out of the insurers' profit from having had no losses to pay. 
If the assured has had aeddents — ^whether he claims in respect of them or 
not — be is thereby shown to be a bad risk. Moreover, he would in any case 
be obliged to disclose such on renewal, whereupon the insurers could refuse 
the renewal (/) except at an increased premium (a). This interpretation of 
the expressioo “ made or arising und» this |X>licy “ may have a different 
effect when aeddents and lasses to a specified figure arc borne the assured 
under an “ excess " cUu.v under the terms of any policy (6). If the assured 
is himself liable, vis'd-tns his instuers, to bear these losses, they cannot be 
said to constitute claims ’* arising un^r the policy," since, in effect, they 
are altogether cxduded Inxn the operation of the terms of llie contract of 
insnrance (c). On the other hand, they are equally material to the risk 
and presumably roust be disdosed. 

Tbe hardship which sometimes is produced by the insurers' “ knock for 
knock " arrangements when the assured is obliged to make a claim in res|xct 
of damage for which a third party is solely responsible, is considered tn a 
later plare (d). Some policies expressly exdode the " knock for knock " 
agreement fnm operation on the assured's ri^it to rebate under this clause. 
As will be seen later, the policy under consimiation in this chapter (unlike 
some others) ooertains no express terms prohibiting assignment (e). On the 
other hand a nxitor policy is in its nature incapable of aastgnment without 
the oooKnt of the inmrm (/). 


(d Sie more fafly the disewstgaot the iaiwrBrs'tismityMnitofaacIi lelevaat cianie, 
y**' 5^4* S»7. «o 
M Ant*, p. 484 . 
m Se»cluq>M V 21 . Mfa. pp. 

let) Tbit laierpietatiaB depends Uffdy apaa whether tlw claMr gives the aaiurrd 
to nsewal ot the policy with the same terms and at the eune wea i l nm (lew 
fednctknsl as the ortginaL Jn pnctice, so tong as the aeddents are disclcwed, tnsareo 
do not take litem Into ascowot. ii the anmnd has made no exprais ebdn in nqmet 
them, in aOerwing • “ No cishn rdwte." 

(hi See pest, chapter IX. (c) Ante, p. 551. 

(d) a>apterX.pMf. 

, cliaplev IX. 
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5m.--GENERAL Exceptions Clause 


" Tbe Company sliall not be liable in respect oi : 

“ I, Any accident Lnjuty lose damage and/or liability caused 
" sustained or incurr^ while any motor vehicle in mpect oi or 
“ in connection with which insurance and/or indemnity is 
“ granted under this policy is ; 

" (a) Being used otherwise than in accordance with the 
" ‘ EN^ription of Use ' contained in this policy. 

“ (h) Being driven by the assured unless he (i) bolds a 
" licence to drive such vehicle or (ii) has held and is 
" not disqualified by order of a Court of Law or by 
" reason of age or disease or physical disability for 
" obtaining such a licence. 

“ (e) Being driven with the general consent of the assured 
“ by any person who to the assured's knowledge does 
" not hold a licence to drive such vehicle unless such 
" person has held and is not disqualified by order of a 
" Court of Law or by reason of age or disease or 
“ physical disability for obtaining such a licence. 

" a. Any contractual liability. 

" 3. Any accident injury loss or damage arising during (unless it 
" be proved by' the assuretl that the loss or damage was not 
" occasioned thereby) or in consequence of (o) Earthquake 
'■ War Ins'asion .Military or Usurped Power or (6) Riot and/or 
“ Civil Commotion occurring elsewhere than in Great Britain 
the Isle of -Man or the Channel Islands.” 


1. Burden of proof under Exceptions Clauses.— Before considering 
any exceptions in a motor policy it must alw'ays be remembered that the 
burden of proof is upon the insurers to show that they come within the 
exception (g). \ clear distinction must be drawn between exceptions which 

exclude — 

(i) causes of loss (h) ; 

(ii) types of loss (0 ; 

(iii) Joss however caused occurring during a specified use of {«) the 
vehicle, or at a particular time (/) or in a particular area (w). 

No special difficulty occurs in ri^ard to tJie first two ty’pes. But in 
regard to the last, difficulties of construction occur where the c.vception, ^ in 
the case set out above, states that the insurers shall not be liable for any loss, 
etc., occurring during a particular time or in particular circumstMces. It 
might be thought that insurers could discliarge the onus of bringmg them- 
selves within this exception by proving that the loss did octur dunng such 


(g) See GouOAiio. LC.J.. m LWm LfoSn L), Lid 

(riMTJ I •* " - 


Hind:,, [1037] K. B. 475; 

Ex daniAge caused by the vehitlc being in an unsafe condition 

See UomtJy v. ComtuU Imnrtmtt Co. (lOjO. 4° U. L. R 39. an example. 

(») E.g. eksctriefil fwlnrea, Uw of u*e. etc. ; see oate. pp, 5 «> 4 . 5^ 


(*, 'E.V ui for p»e.«*^' purpoee. . we Rofreru v. 
1,43 T. L. R. 350 ; cf. Xmiiirr 


(I917),43Y L. R. 350; cI.'J.tknetf v. Lutmts and Gmerai 
U. L. R. 63 : f>«MtlWr« V. t'nicen Boiier and Sione v. 

9S ; JonaM v. IPrisIh /Mormer CorPoraiuM, IM.. I >937] 4 All e- 49 . 

Lieantat mad Gamaml tmmtam* Co- li94*). 7i *-* *• *<. ajo. riojol s 

y) See, lot mmpio, Eerr v. Motor Tradtr.' MnlnaJ Insnranet Soexfty. ,i9ioj 3 

^ («)‘^.for «atnplet. Bounty v. ComhM In^nranct Co. 

CorNMf Immnmtd Co. («955). 54 U- L. R. 7» • Boott v. rrawm 
Cfott /oMmmmto Co., (<939] a Alt E. K. <>9o. 

LJi.£ 
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excluded time or circumstsnee (n). But considerable doubt is thrown 
uptm this construction by the jwkratents in the House of Lords in AToftw- 
Union Insttrance Co. v. Boggan (^. ~A full account of that case is given below, 
but it should be noticed that Lord Birkenhead appears to have held that 
the insurers do not bring themselves within the exception unless they can 
show that the loss was caused by the time or circumstance excluded. The 
true effect of his judgment on this point is the more difficult to understand 
in that the exception there consider^ contained an exception to the excep- 
tion — namely, that the exception did not apply if the assurai proves that 
the loss or, etc., was not caused by the matters excluded. It would therefore 
seem that the true effect of this judgment is that — 

(i) Wliere there is a mere general exclusion of this kind without 
any exception the insurers bring themselves within the exclusion by 
showing tliat the loss occurred during the time or circumstances ex- 
cluded, and there the matter ends (P). 

(ii) Wlicre, however, there is an exception (^) to the exclusion (r) 
permitting the assured to recover if he can prove that the loss or. etc., 
was not caused by the matters excluded (s), the exclusion (r) is to be 
interpreted by reference to the exception to it. as meaning “ caused by " 
and that the e.xception to the e.vcepti(<n does not take effect, as it 
purports to do. to shift the onus of proof, but on the contrary tlic 
insurers' burden is increased in that they must prove not only that the 
loss or. etc., occurred during tlie time or circumstances cxcludwl, but 
also that it was causod thereby. 

In approaching the consideration t>f the General Exceptions clause of 
every motor insurance policy three matters of importance must l)c home in 
mind. First, lliat no claim may be validly made or arise under a policy 
unless the precise limitations and conditions of that particular clause under 
which it arises haw been fulhiled anti ol«eived ; secondly, that llie cir- 
cumstances under resiew in any particular case must not be excluded {/) 
by reason of any implied exception (a) proper to the jiarticular clause 
which it is sought to enforce , and thirdly, tiiat all tiic conditions necessary 
to effectuate the liability of Uie insurers under the policy have been observed 
by the assured. It is only when all these three conditions arc satisfied that a 
case arises for the possible appheation of the General Exceptions clause (6) . 
It is necessary to examine the effect of tins danse in the threefold division 
within wbkh the policy confines it. 

2. Exdosion of itnlicetised drivers. — {i) The first general exception 
relieving the insurers from liability under tiie policy is where loss or damage 
or liability arises whilst the insured vehicle is bong used in one of three sets 

(hI See. c.^.. Bounty v ComktU Intitram* Co tiv3i!. 40 1.1 L. K. J9 ; Sobtttl v. 
J nglo-SaJum Imsnraiut jitiotiatton (10171. 43 T. L H jjo 

W *■ T 5*** 

ip) Seejoatf mmj Jamtt v frortntuU Imtnram* Co . Ltd 11919), 4<» T. I.. K. 71. siw 
Honnt y v Comkta inturomu Co. (iHpra). 

ff) J.*. as eacoptioB to the exception The object of eiich k to shift the bordes of 
proof. 

(f) The word *’ exclmiaa ' t« here sied aa deacifbiag the maia exception in order 
to avoid the taotolofoo* phrai* " exception to the exceptioD-'* 

Uj E.g. war, beisc drives by as aslkeaied driver, or, etc. 

(4 Bst the aanusd is not obliced to prove this rifiier is the eSM of sane 
c o B dimiBe pneedmt clanica. as to wnicb see petf, p. 6x3. 

(s) As to iinpKed exceptions, icc chapter IX. 

The onus Of setting the applkstioa <d an eawefttioa to aiw paitknlar case 
retos npoa the intorMs. Sea, , **»<, pp. yOt, «6(h sad Ettu t/eA« #.), IM. v. WJa*. 
H* 47 i K B. 47, ^ [,947) 1 ABI ST 3 j7- 
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of circuroStanccs. The second and third of these may be considered together. 
The exception applies in the following cases : 

(i) Where the assured is driving whilst he is disqualified by order 
of Coi^ (c) or by reason of age or disease or physical disability from 
obtaining a licence (even if he has at one time held a licence) or when he 
has never held a driving licence {d). 

(ii) Where some other person is driving with the assured’s general 
consent (<!) whoisdi^ualtficd either by order of Ct)urt or by age, (/) disease 
or physical disability from obtaining a licence, or a further licence, or 
who has never held a driving licence. 

The subject of unlicensed drivers has already been considered (g). 

In Zurich General A ccident and Liability Insurance C o. . Lid. v. Morrison (A) 
the matter before the Court was, inter alia, to decide whether a failure to 
disclose the fact that Morrison, the proposer for motor insurance, was the 
holder of only a pnn'isional driving licence who on being given a driving test 
had failed to pass such test was a material non-di.sclosurc within the meaning 
of that phrase uwd in section lo (j) of the Road Traffic .^ct. 1934, so that 
thereby, if certain other rondition.s were fulfilled, the insurers could obtain 
a declaration that the policj’ had never rome into effect and that they were 
therefore not liable to indemnify Momson for insurance in respect of judgment 
obtained against him for personal injuries in a running down action (t). 
After notice had iKt'n sen-ed on the third partie.s by in.surers of the grounds 
on which insurers relied to .show that the ]io!icy had Ijeen obtained by non- 
disclosure, it was di.scov<Ted that Momson had been, prior to the motor 
accidorit, disqualified from holding a licence to drive as a result of a conviction 
under section 15 (1) of the Road Traftic .\ct. 1930 (k). It was not disputed 
tliat as against the " a.sMired " the non -disclosure of the disqualification 
entitled the insurers to avoid the jxjliey. but the Court of .-\ppcal held that 
the non-disclosure of the failure to pass a driving it's! was not material, for 
in fact a £5 e.xcfss claiuse had Ken imposed on the defendant Morrison, as 
he was an inexfx'rienced driver, and the same condition would have been 
imiJosed upon him had disclosun* Kx-n made of the failure to pass the test. 
Here one is not concerned to con.sider whether the absence of a licence to 
drive is a material consideration which affects the risk in the eyes of insurers, 
for this matter has Km dealt with in chapter \’ {kk). -As between insurer 
and assured, however, almost m variable the truth of answers in the proposal 
form is w'anunted, and an untruthful answer to the question ’’ How long 
have you held a licence to drive ? " will enable insurers to repudiate liability 
under the policy (/). whether the question is a material one or not (1*1). 
Insurers by this exclusion of unlicensed drivers state that when the insured 
vehicle is King driven by an unqualified driver, the vehicle is not on risk, 
as far as the assured is concerned. It is surmised that the words “ driving 


(f) Cf, Zwntk Crtnnat Atddent anJ LuUolav imuraHce Co., Lid. v, .\forriion, [1042] 

K B, S3 ; fn»4ri • Ml Ii- K .SJO 

{(f) See Road T»f5c Act. 1930. t. 3 ; Road Traffic .\ct. 1934, s. 6. 

(r) /.«. fiy knowledge and ateence of prohibition. 

(/) a. Urmut V. Wataiut (i<.4J). 73 U. I- R 3 . Merekants and MaHHfaelurers 
Insurance Co., Ltd. v. Hunt and Tkome, [1041] i R- O. 295 ; (i94il * Ml E. R. 123. 
ri See ante, p. 533. 

K. B, 33 ; [i9<i} t All E. R. 320. 


(J) (1942J * 

j*) FordrivuigtK^rwtle under the influence of alcohol. (H) /fnfe, pp. 303e/s«j. 

(/) See chapter VII, ant*, pp, 387 et sof ^ ^ t -i 

(m) Where the iallure to hold a licence is due to the youth of the dnvw, the fuluK 
to dlacloie It will probably be held material. See Broad v. H aJand (i9kt). 73 El- E. R. 
*63. 
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licence ” mean a licence to drive jsranted by «i competent authority udder the 
provisions of the Road Traffic 1930 (m). In some policies the second 
instance of this exdusioa, lelatinc to the authorised dnver, only excludes 
the unlicensed driver if the assuTM knew that he had no licence to drive, as 
in Lester Brothers v. Avott Insuranu Co. (a) and EUis (John T.), IM. v. 
Hinds (p), wdiich have already been fuDy d^ussed. This latter case shows 
that there is no doctrine of “ omstnictive knowledge *’ in motor insurance 
law, so that the assured is assumed to have that knowledge of his drivers' 
qualifications which d^ent inquiry would produce, yet it is submitted that 
where the assured deliberately closed his mind to the receipt of information 
that his driver is unlicensed, he might well be considered to have knowledge 
of that fact. But each case must depend upon its own circumstances, and 
no general rule can be laid down. 

3. Use outside Description oi Use, — The remaining circumstance 
falling within the scope of the first exception refers to the " description 
of use " of the insured vehicle, which is one of the governing clauses of 
every motor insurance policy. It is elementary in motor insurance practice 
that insurers will not undertake liability to the aasured in undefined and un- 
limited circumstances otherwise than upon extraordinary conditions (ff). 
Hence every policy contains, in one or more of jts parts, a dcsrri|»tion of the 
Use in re^)^ of which risks arising from the insured vehicle are covered by 
insurance, and which, at the same time, effects a limitation of the insurance 
and of the risks to be borne by the insurers in relation to the vchtde to be 
covered, by excluding all t}^** of use out.side the description applicable to 
any particular case (r). .Although commonly expressly inserted as a genera] 
excration, it is doubtful whether this subtracts to any extent from the 
liabilities resting upon insurers, who in the common case only undertake 
liability to insure a vehicle whilst it is lieing used for the puqpo^ described 
and lii^tcd in the policy (s). The only case in which the express exception 
might liave some efiect would be where the description of use was held to 
be general in its effect, extending therefore to losses not strictly falling within 
its scope, where an exception could be interpreted so as to relieve the insurers 
of liability ff). The exception as to ma may be summarised as amounting 
to the exdusion of any liability by the insurers when the insured vehicle 
is being used otherwise than for its described purposes, although, as will be 
shewn, this is by no means the onl^ manner in which insurers may make 
such use of the '* description of use ’’^clauses of the policy (a). 

It should be noted that the exception last dealt with extends to exclude 
the liability of insurers in reqwet of any motor vehicle, not only that which 
is insured, which is being used otherwise than in accordance with the 
description of use ' ’ clause of the pojky (fi) under wliich such claim is made (a) . 


(■} BfMdv. Watame (1943). 7j Li. L. H lOj See Koul Traflic Act. ivjo, ». 4. 
UKl Motor Vehicles sDnviog Ltceom] Kcgvtatiam. 1937. S K. ft O. 1937. No. fMS mkI 
Mot« VefaKks fUnving Lrceoce*) (Anwadmeat) Keg^tWs, 194!, S. 1. 1948, No. 48 
IntamatKioal dnviof permits, sna ikaaces enuit^ by s campeteot autharity of another 
cooatry are daeiud to he bcenoea (S. R. ft 6. 1937. No. 438. rule 15} Defowe Rmta- 
tiofa permitting tiie driving of miltury vThkJes atthont a driving Iknnce have wen 
revoked as trooi December 31, 1947 

(#) (I94»). TJ U L R row eair. p 335 

if) l»947j N # 475 . U9471 1 a 6 E R. 337. as* chapter IV, smU, p. *75- 
M Amn. p. 493. and chaptar Vll. mU. 41 1. 41 s. 

(f) SeeM. p.570,aadclaf)t«rVlt,Mtr,p.43l. (r) Sm#*M.PP< 

(0 BntumnnsIkttBtMamuMptiaamBtttiwusnpienttiontoaktiienmbiUty. 

See nnlr, p. 361. (d] /W, p. 970. 

M TbeoomsBdnenliaetkaMaaaldbnttwinaMUtTof aaaealMdtiOfMOwwfma^ 

00a iwnren when he enitans ininries whilst rifttaw ia a p^dfe swvfM vdUdt «r wfaiist 

dthring a biand'a car for parpoMs of the nKNor traidn. 
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This provision extends the application of the “ description of use ” clause of 
the jxdicy to any motor vehic^ in relation or with re8p)ect to which a claim 
is made upon the insurers under the jjolicy, even though such other vdiide 
is being properly used according to the terms of such other policy. Thus, 
for example, when an assured, covered in respect of private pleasure purposes 
only, sustains personal injury whilst a passenger in a vehicle which is being 
used for business purposes, he will be prevented from making any claim 
against his own insurers under the " private pleasure purposes ” policy, by 
reason of the exception now being considered (c). 

4. Exclusion of contractual liability.— (2) The second general excep- 
tion is that which excludes any claim made by the assured in respect of losses 
or liabilities incurred by reason of contractual liability (d). The exclusion 
of contractual liability from the risks in relation to third parties required 
to be insured against by the Road Traffic Act, 1930 [e), has already been 
discussed. Contractual liability of the assured towards third parties may 
arise in one of four ways ; 

(i) under a contract for the conveyance of such third party ; 

(ii) under a contract for the convejance of goods of a third party ; 

(iii) under a contract of employment (/) ; 

(iv) under a contract of indemnity (g). 

The effect of this genera] exception will be to exclude any claim by the 
assured fur indemnity against liabilities incurred by virtue of such contracts. 
As far as liabilities under (iii) above are concenied, which may be either 
direct common law liabilities or liabilities incumbent upon employers by 
statutes, such asthc Workmen'sCompensation Act, i925(/i),or the Employers’ 
Liability Act, 1880 (i"), it should be rc-called tliat the section of the policy 
whereunder the insurers undertake to indemnify the assured against third 
party liability excepts from the scoi>e of this indemnity liability incurred 


(r) For instance, the loIluwinK limitations ol use have been considered in the Courts : 

(i) At certain times in certain area-s . see Farr v Molor Traders' MutiuiJ Insur- 
jHct Soctefj'. [19*0] 3 K. H Mki . fjoiinev V. Comhill Insurance Co. tl93il, 40 
IJ. I. R. 39; Profiiuial Imurance Co v Morgan. [1933. A. C 240: Palmer v. 
Comhtlt Insmrauci Co. (193s!. sr l-l 1- R 

(ii) Fur carriage of goods of certain Height or physical characteristics ; see 
Roberts v. Anglo-Saxon /•unmiire Assotialion (1927), 43 T. L. R. 359 ; Jenktns v. 
Deane (1933). 47 U L, K 342 

(III) For the carriage of any (larticular apparatus : see Jenhns v. Deane (su^ra), 

(iv) For U»c carnage of more than a sjictilied numtwr of persons. Bright v. 
AskfoU, [1932) 2 K U 133 

(v) For buainmi of the assured only . sec Passmote v. t'ulcan Boiler and General 

Insteranee Co. (1930), 44 1.1 I- R 02 . Leiinger v. Licenses and General Insurance 
Co. (193b), 54 U. L. R. 68 ; Stone v Licenses and General Insurance Co. (194^). 
71 JJ. L. R. 236 ; Jones v. Welsh Insurance Corporation, Ltd., [ I937 j 4 All E. R. 149 ; 
Egan V. Bowler (1939), ^3 l.l 1 . H. rot*, itnnek General Accident Insurance Co. v. 
RmtA (1939), 64 U L. R. 11.4. , 

(vi) Hire excluded . see H va« v Guildhall Insurance Co., [1037I i K B. 653 ; 
(>9371 I All E. R. 79i ; A/rCorfJlv v, British Oah Insurance Co., [1938] 3 All E. R. i ; 
fioioJWM V. Zurich General Acndml and Lialnlilv Insurance Co., [1943] K 292 : 


(«943] I 
3 All E 


a 


AU E, R, 427 : East Midland Tra^c Area Irajfic Comrs. v. Tyler. [1933] 
R. 39 (d) Chapter IV. ante, P J! 09 - 


S- 36 (1) (13 Hatobury's SUtute* 637). See chapter IV, anU. p. iSS. 

See chapter IV’, ante, p. 209, or to efiect ol Road Traffic Act, 193°' ® 3 ” 
upon auch cooeo. 

U) Ct Fmuau Wuhy 6e Co.. Ltd. v. Duder. f 1 936] 2 K B 461 ; [ 1 93 * 1 » All ^R. 1 19. 
Thi* xomy utiw wheti the amui^ dcliveri his car to a motor dealer a&d undertaJtes to 
be renpomiMe for oU deko. See thi» aubject ducuaiwd in chapter IX post 

(A) it HoUbury't Statutes 513 ; see ante, j>. 210. Repealed and replaced by the 
Naaooal lasannce (Indnetrial Injuriee) Act. 194^. 

(t) It HatebwT's Stetntea 499 : •*«. «"*»• P- 33 - This Act has now been repealed. 
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arising out of and in the cotirse of such third party’s employment with the 
assnr^ {k). A servant who in Khese circumstances suffers bodily injury 
will be entitled to claim compeniation under the statute first mentioned 
above. His employer will not, however, apart from the general exception, 
be entitled to claim indemnity from his insurers ; unless perhaps, under the 
particular policy now under review, in the special case of a motor cycle, 
which has been discussed above (/). 

The liability of master to ser\"ant is, however, only one type of " con- 
tractual liability ” which the assured may incur towards third parties, and 
the general exception, whilst redundant from the former aspect, is necessary 
and effective to exclude other types of contractual liability from indemnity. 

(3) The third general exception, excluding from indemnity claims based 
upon accident, injurj'. loss or damage arising during or in consequence of 
earthquake, war, invasion, military' or usiirpxKl power any’where, or riot 
and/or civil commotion occurring eisewhere than in Great Britain or its 
appendages (m). needs a short discussion. 

The various terms employctl in these exceptions have been subject from 
time to time to interpretation in the Courts, and the effect of the authorities 
may be conveniently summarised as follo«-s : 

(i) " War or imwion ." — This implies the existence of a state of belli- 
gerency between states and covers acts committed by invading forces, and 
also by those resisting invasion («). 

(ii) " MUUiuy or usurped pmer." — These words comprise both foreign 
invasion (o) and internal rebellion (p). But no act.s fall witliin these term< 
unless they are committed under some superior authority, legal or illegal (y). 
There must be some power set up in conflict with the lawful authority of 
the state, so that those exercising it are gmlty of trca.son, and not of mere 
riot or disorder (r). 

(iii) " Riot ” — Tlte five dements in the making of a riot have been laid 
down by authority and followed in insurance cases with regularity (s). \\T».it 
constitutes riot will clearly emerge from the quoi.itions set out lielow (1). 

(iv) "Civil commotion .” — T his is something less than usurped jxjwcr and 
scunetbing mwe than a mere common law riot f«). The arts amounting lo 
the commotion or tumuli from wliicli the loss arose must be done in concert , 
they must also be acts done lor the attainment of some general purpose (« ). 

As far as (iii) and (iv) arc concerned it should be noted that a claim based 
upon loss or damage sustained by reason of run and/or civil commotion in 

(*J AnSr. p ioi, and notes {rj and (/) iwpra 

(/) Anti.ji 340: chapter VII. amt, p 403 Not. nolatirmf, Ireland. 

l n) Jmuionv DnrfonUtm ComattdaltJ , Lid . looJ' A C 4H4 , Rdbiaum CtotS 

Mtmtmie Ce v. AUimtu* Aamanct Co . '<<jK>4j A C 350 . UnUth tttdta SUam SaiHganon 
Co. V Lttrrpoot ami London Wat Riiki Ininraat* Auana/ion. [iqri' 1 A C 99. 

lo) Hogtri V irttUaitT, i K B q4r. 

l p) l>nnkwatfT v Lomdam Aitaramce Corporaltam lipjj). t VVil« 363 . I^mgdait v 
Mmon (17A01 . 1 I’ark V'S 

(4) Cttrltj 6>Sinu V MaUttmt. (1019] 1 K B 413. 

(rj DrinkamUr v. London Atmrnntt Unprn) . CntUt &• Sons V. MalJuwi (tmpra)- 

PI Fiftd V Mftropolilan Point Herentt. .'1907I j K 11 #53. cited at p 3<»h. po*l . 
and met London and Ltnua-tkirr hre fnturantt to v Hotands. Ltd . (10/4; A t 

<r) Pori, p 3t»tl. 

(h) Lmngdair v, Mmom (impm) , lurmdon and StantktiUf Platt Gtots Co . Ltd. v 
Utatk. 3 K. B 411. See i»ot* PI. impta TJie debntUon t 4 civil commotion in 

Wellord and CHter-Barry'* Fire Inauranije (4th Kdn ). at p 04, was approved by tbc 
Hnvy Cottticll W Lroy v. AMtenrariom Oentrati. (1940; A f 791 ; *1940] 3 AW K. K- 
417 See al«o Pmantnas kttndierm de Bipana S A v Httr <19471. io U. L. R. yiH 
(C. A.I 

(ri Stfmbiu </ Bohma v, IndammOy Metnat Mnrtmr Aumnnei Co., Ud., [rpoq] 
J K. B. 7»5 
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Great Britain, the Channel Islands or the Isle of Man, is not excepted from 
the obligations of the insurers to indemnify their assured under the policy {w) . 

When a case for the possible application of the exception anses (a) the 
onus is on the insurers to prove that the loss in respect of which the assured 
is claiming under the policy is one which is, in fact, by virtue of a special 
exception, excluded from the scope of the policy. This onus they satisfy 
by proving that the loss was " caused ” by one of the excepted risks. Thus 
in London and Lancashire Fire I nsurance Co. v. Bolands, Ltd. {b), an exception 
against *' riot " was held to apply where the theft of the assured's monies 
took place in circumstances which were such as to amount to a riot in law. 

This proposition is further illustrated by the case of Crozter v. Thompson (c) , 
in which the question was whether damage to a car caused by running into 
a trench dug across a road by Sinn Feiners was a loss directly caused by a 
risk coming within war, riots, or civil commotion or ordinary peril of the 
road. It was held by a Divisional Court (d) to be the former, and the argu- 
ment of the insurers that the existence of the trench, and not the act of the 
persons who dug it, was the direct cause was rejected. 

In the later ca.se of C coper v General Accident Fire and Life Assurance 
Corporation, Ltd. (c), a motor policy contained an e.xception against “ Loss 
or damage occasioned through not or civil commotion occurring within the 
land limits of Ireland ' The fioint decided appears clearly from the followung 
extract from the judgment of Lord BiKKEVitE.st) (/) 

" My Ixird"!, the first (Mint taken on l)eh.ilf of the apjMtlants is this ; 
** 1 hat, in order to conic within the terms of the exception, it must be 
'■ proverl that there has liecn a commotion or tumultuous assemblage at 
" the time an<l plate where the !.)ss occurred , in other words, that you 
■' must look at the nature, and not the puriiose, of the act which is proved. 
" .My Lords with great rcsficct I do not think that is the meaning of the 
" clause If the lov. is occa-sioned through — that is, if it took place in con- 
■■ .sequence of a ciiil cominotion. then it appears to me that the case falls 
*' ivithin the excefitioii, and there is no need to prove a commotion at the 
“ actual tune and place where the loss happened ” 

The ratio decidendi in these cases, it is submitted, is lent considerable 
support by the decision of the House of Lords in Motor Union Insurance 
Co. V. Bof^an (g). Extracts from the judgments are set out below. 

The decision in this case upon the effect on the burden of proof of the 
parenthesis ” unless it be proved by the assured that the loss or damage 
was not weasioned thereby^ " has bwn considered in an earlier section (A). 

In Motor Unton Insurance Co. v. Boggan (i) the assured’s jxihcy contained 
a " riot and . . . civil commotion " exception. 

During the time of rebellion in Ireland the assured was held up by three 
or four armed men who took the insured car from him. It was held by 
three Courts in Ireland that the case was one of theft, and that the mere 
fact that the theft had been committed by four armed men acting in concert 
did not constitute a riot within the meaning of the policy. On appeal to 
the House of I^rds tliis decision was reversed upon the grounds shown in 


(le) But such loss or damage sustained in Ireland is included within the exception, 
(a) As ID every rase where the insurers seek to set up the application of an 
exception. 

{£) Ii9i4l A. C. 836 (<•) ( 192 *). 12 LI L R 291 - 

(li) Lush and Baiihachk, JJ (e) (1923). 39 T. L R 113 , 13 LI. L. R. 219. 

(/) As reported (1923), 13 LI. L. R 219. at p 220 
(«) (1923). 130 L. T. 588. W AhU. p. 361 

(») (1923), 130 L. T. 388 : 10 LI L R 64 Cf London and Canemkire Ftrt Insitr- 
once Co., Ltd. v. Bolands, Ltd , [1924] A. C 836, in which the judgment of the Irish 
Court of Appeal in Boggan's Case was disapproved. 
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the following extracts from the fadgments of Lords Bikksnhkao and 

Wrbhboryj 

** Exceptions aie, of conraSL %>e cases which axe not covered by thb 
" policy, and the relevant exception is in the following words : 

** ‘ Loss or damage arising during (unless it be proved by the aaanred 
*' ' that the or dajnage was not occasioned thereby) or in con- 
'* ‘ sequence of earthquake, war, invasion, riot, dvil conunotion. 
" ' military or usurped power.' " 

*' Now the words ‘ unless it be proved by the assured that riie loss or 
’* ' damage was not occasioned thereby ' are enclosed within brackets and 
" may be dismissed with the observation that one has not to forget in con* 
" struing this exception that, as learned counsel for the respondent properiy 
” point^ ont, the onus is upon the appellants here to show that they fell 
“ within it : and I have bad that in mind in any observations I am about 
" to make. 

" Having made that plain, let me re*read these exceptions omitting those 
“ words : ' Loss or damage arising dunng or in consequence of earthquake, 
*' ' war, invasion, riot, civil commotion, military or usurped power.' It 
" is tii^forc necessary for the appellants here to satisfy your Lordships, 
“ as it was an obligation on them to .satisfy the Courts below, that this 
" or damage was the result of riot or civil commotion or both " — per Lord 
Birkenhead (A). 

" It has been argued that there can be no riot unless there is tumult, 
“ noise, violence and rapid movement or something of the kind. I do 
" not assent to that. I confess, at all. It appears to me that in this cose 
“ all the five elements of not which were given in FteU v. Metropoluan 
" Poltu Ree^w (/), were satisfied. There were more than three pmons ; 
" they had the common purpose of commandeering this car and they 
■* executed this purpose and had a revolver which they were going to use if 
“ necessary'. They threatened force or \^()lence, though actually it was not 
*' neccssaiy' to use it. but they threatened force or ino^nce ; and I have no 
“ doubt it was done in such a manner as to give some alarm to the man who 
" was blindfolded and kept for a couple of hours in the cottage while they 
did it. It appears to roe that as regards the construction of this policy 
" Lord Justice O'Connor's judgment was well founded. In that judgment 
" be sa}^ : 

" ' I have arrived at the opinion that the riot mentioned in the exception 
" ' most be something distinct from the theft insured against, and 
" ‘ that in this case the rtot or alleged riot had no existence 
” ‘ except so far as it was involved in the theft which was accom- 
" ‘ plisfaed bv lour armed men with threats of violence.’ 

" I think it is well founded. It is shown that these men knew that the 
*' ordinary law was incapable under the circumstances of Interfering with or 
*' of dealing with them, that it was powerless, and that there was a state 
" of oonunotioo and disturbance or riot ” — per Lord Wremboxv (m). 

It is a little diflkolt to follow the approval given to the above extract 
from O’Connor, L.J.'s, judgment. His words as quoted would seem to 
lead to the opposite conditsioQ to that at which he (*) and the House of 
Lords arrived (a). 

S. Geaeral exoeptioiu la other poUdeo.— It should be noted that 
other polkies may contain many other exoeptkna. Moreover, in ihfiaent 
policies the general exceptions may contain rxeioskms svhich in the ameunen 
policy considered in this chapter are placed either in the parttcnlar cnaaes to 
which they relate— for examj^. exclusion c4 the cooseqaenoes of snidde (X 
any attempt tbeieat— or in the genenU " coaditkms ” foveenfaig the whde 

(A) lO U. L. R.. at p. bf. ffi (19071 s X. B. 851, (ns) 16 LL L. R.. at p< b?- 

(•) Mcfavea<UiHatiiig]iMlgBMetiatheIcblil«MhC0«rtfltAppoal. 

tri O’Connor, L. J.’s. jndgmsat was appsovud by Loid Caxam* 
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policy {p ) — for example, such as that in Bonney v. ComfUll Insuranu Co. [q) ; 
at (as in the specimen policy) in the " descriptions of use ’’ clause. 

Again, the parts of the description of use which exclude certain forms of 
use are to be found in some policies under the General Exceptions 
clause, and in others in one or other of the general conditions. 

Thus the General Exceptions clause may contain exclusions of some or 
aU of the following matters : 

(i) Driving by a specified class of driver (r) ; 

(ii) Towing any v^icle (s) ; 

(iii) Towing an attached trailer (t) ; 

(iv) Loss, etc,, occurring when the vehicle is carrying a load in excess 
of that for which it is constructed («) ; 

(v) Loss, etc., caused by the vehicle’s being (v) in an unsafe condi- 
tion (ip). 

6. Claaa of drivers. — Theexclusion in some hire-drive policies of driving 
by persons of a particular race, religion, nationality, profession, or status, 
which came into question in Richarch v. I’ort of Manchester Insurance 
Co. (a), is considered elsewhere {a}. 

7. Towlnft.— Of the first, an example occurred in Gray\. Blackmore (b), 
an account of which has already l)een given (r). 

Exceptions of the type of the second and third of those mentioned above 
were well illustraterl in the ease of Jenkins v. Deane {d). 

8. Trailing. ~In that caseamotor policy contained the following clause : 

** This policy docs not cover loss, damage and/or liability caused during 
" or arising whilst the a.ssured vehicle . . . has a trailer attached thereto.” 

VVTiilst the insured lorrt' was towing another an accident occurred in 
respect of which the insurers repudiated liability on the ground, inter alia, 
that towing was excluded by the above clause. 

Goddard, J.. held against this in the following words {e) : 

” The first Uung that occurs to one is that, had the defendants meant 
" to prohibit towing, it would have been easy to say so, especially when 
“ everyone knows that lorries are often used to tow a broken-down car or to 
" pull one out of a ditch. Thus, the preceding exemption deals with the 
" case of a person who Ls being conveyed in or towed by the insured vehicle. 
■' clearly showing that it is contemplated that the vehicle may give a tow." 

" I think the trailer referred to in the clause is a truck or wagon, com- 
" nionly referred to as a trailer, used for increasing the spaw;e available for 
" the conveyance of goods, and that the term cannot be fairly applied to a 
“ temporarily broken-down motor vehicle which is taken in tow.” 

(p) At the foot or on the back thereof. (y) (1031), 40 LI. L, R. 39. 

(r) A* in Rtehardi v. Part of Mane hn ter InsMrante Co. (i934). 5® f-1- ***■ fully 

dealt with pent, chapter IX. pp. 052 el . and Spraggon v. Domtmon Insurance Co. 
(1940), 67 LI. L. R. 329 ; (C. A ) (1941). 69 U. L. K. i. 

(i) See, e.g., (iray v. ttlaekmore, [1934I i K. B 93 ; Jenkins v. Deane (1933)- M 
Lt. L. K. 342 ; aee post. !>• Mo- 
tt) E.g. as in Jenkins v, Deane (snpra). 

{«) S«Bj tor examples, PtMingfon v. Co-operative Insnrance Society, [1934] * K- B- 
236 ; and Jenkins v. Deane {smpra). 

(p) E.g. Uonney v. ComkiU Insurance Co. {tgji), 40 LI. L. R. 39. See fully, post, 
pp. <107 el seg. 

(ai) Or arising when being driver in that state. Cf. Jones and James v. Pronneiat 
Insurmce Co. (1929). 46 T. L. R. 71 ; Barrett v. London General Insurance Co. (i934)- 
49 LI. L. R. 99 ; TrickeU v. Queensland Insurance Co.. [1936] A. C. 139 (P. C.). 

Riduu^ V. Portlt/ Manckester Insurance Co. (1934). 5° U 1- **■ 

(a) Post, chapter IX, pp. 632 et sea. (b) [1934] > K- B- 9S' 

ft) AnU, Chapter V, p. 272, note {tl). (d) (1933). toi L. J. K. B. 230. 

(<) As reported 47 Lf.'L. R., at pp. 343. 346. 
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It should be noted t|i«t aldioogh an exception excluding trailing does 
not prohibit towing the' converse ^^uld not apply, and an exclusion of 
towing must, it is sutttnitted, excla^ trailing as well. It is sug^ted also 
that where the policy dPes not exprei^y exclude trailing, an implied term to 
that effect must be inserted, unless both insurers and assured must have been 
taken to have included trailing as being a use to which the insured vehicle 
would normally be put. 

9. Garrying an ezoesaive load.— In Jenkins v. Detme (/), the firm who 
owned the Ford lorry which was insured under the policy in question also 
owned another lorry insured under a different policy with otlicr insurers. 
WTiilst the Ford lorry' was towing the other lorry' with a defective chain, 
the chain broke, causing the other lorry to run down and kill a third 
party. The policy contained the following clause : 

“ The insurers shall not be liable for loss, damage and/or liability caused 
or arising whilst the insured vehicle is . . . conveying any load in excess 
'* of that (or which it was constructed.'' 

It was pleaded by the insurers that towing another vehicle was conveying 
an excessive load, but held by Godoard, J., that ; 

“ I do not so read that clause. It ha.< not in iny opinion anything to do 
“ with towing, but merely with the weight supcnra|)0.<rf!d on the vehicle 
itself. Giving the ordinary meaning to the words. I am unable to ace 
" how it can be said that in giving a tow a vehicle or a vessel is conveying 
“a load. The words do not appear to me appropriate. Nor does the reason 
" for the insertion of the condition apply to a tow. Weight that can be 
" earned has no relation to weight that can be drawn. No one. I suppose, 
" could carry a garden roller, but most people can dr.iw one (gi. 

In Piddinghn v. C o-ofteraiixe Insurance Society (A) it was pleaded that 
carrying laths for garden fencing on a private car con.slitutcd a " load in 
excess of that for which the vehicle was constructed,'’ hut the plea wa-s 
abandoned (il. 


XIII — DfSTRipriox OF Usii fLarsi, 

The classes of risks contained by way of express inclusion or exclusion 
in the Description of Use clau.se of the policy have been discu,ssed at some 
length in preceding chapters, and iiarticularly in dealing w ith the effect of 
the various claascs of the proposal form commonly in use. Tlw limits of 
the Description of Use clause eontained in every motor insurance ixilicy will 
be based upon the as-sured's statements as to the u.se to which the v^icle 
is intended to he put, found in the propisal form (A). Whilst it is un- 
necessary' to reiterate the previous disruxsion. it is not inapposite at this 
state to summarise it.s results. 

I. M ^ general rule the description of use terms in a policy operate as 
limitations of tlic risks which the insurers have undertaken to insure {/)■ 
That is to say, that should any accident, loss or liability occur or arise whilst 
the insured vehicle is being u.«d for purposes not wittiin the description of 
use of the policy, the assured is not entitled to indemnity with respect 
thereto {ni). 

(fi fiojyt. loi G j- K B. jjo, 

S Sm Jemlnm v. Dtnn* (mJiK 4/ LI, L. R. 

PuUingUm V. Co-o/mattv* tmturmiur Society. { 19^4} t K. B. 336. See mmte. p. ajs. 
note (ft) (f) For • lull aceoaitt ol thia ceeeeee fort, p 573' 

<S) See chapter VII, omit, pp 431 «r «ef. 

(f) See chapter VI l.mif.pp Prmnmeiai Inrmrmnu Co. v. JfiWfeN. C>933l 

k-C 240. (ei) 4J4, 
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2. Description of Use clauses may, however, <^rate as terms of the 
policy, in which case use of the vehicle by the assured for a purpose other 
than those defined in the policy may amount to such a breach of the 
fundamental stipulations of the p>oHcy as entitles the insurers to be released 
entirely from any obligations thereunder (n). 

3. The third construction which may be applied to description of 
use terras in proposal forms, that they amount to representations (0), 
cannot apply to such clauses as are contained in the policy, since by such 
inclusion they become terras of the policy, for a breach whereof the insurer^ 
are entitled to exercise such remedy as may be available to them in the 
circumstance (p). 

With these alternative constructions in mind it is necessary to proceed 
to a brief examination of the three Description of Use clauses which are 
commonly found in private motor car insurance policies (q). A summary 
of the chief differences between them will be found later (r). 

1. Class A Risks. 

" Use tor social, domestie and pleasure purposes and use by the assured 
" in person in connection with his business or profession as stated in the 
" Schedule. 

" Excluding use for hiring, commercial travelling, racing, pacemaking, 
" speed testing, the carriage of goixls or .samples in connection with any trade 
” or business and use for any purjx/ses in connection with the motor trade.” 

Within this class tlicre arc comprised two main tj'pes of risks which the 
insurance covers. These are (i) use for the social, domestic and pleasure 
purposes of anyone, and (ii) use by the assured personally, whether he is 
driving or tneiely a passenger, in connection with his specified profession 
or business (s). The risks falling within (i) are sometimes confined to the 
purposes of the assured or his friends, but in practice it is doubtful whether 
such a limitation materially affects the scope of the class, since under the 
general terms of the policy no indemnity thereunder arises .unless the insured 
vehicle is lieing driven by the assured or by some other person with his 
general permission or consent (f). These risks are covered in language 
sufficiently wide to include within the scope of the policy accidents, losses 
and liabilities accruing w hilst the assured is neither driving nor being carried 
in the insured vehicle, or whilst it is lieingused foranyone'ssociaJ, domestic 
or pleasure purposes with the assured’s consent, subject to the risks expressly 
excluded («). 

The second type of risk fulling within “Class A" [w'hich is more con- 
veniently taken first] is expressly limited in character. Use for business 
or professional purposes is only covered by insurance when both 

(i) the assurt'd in person is using the vehicle, and 

(it) none of the risks specifically excluded are present. 

(a) “ Use by the assured In person.” — The expression “use by the 
as.sured in person ’’ must he strictly construed, and in a sense wdiich is 
necessarily entailed by the weight which should be given to each part of the 
phrase. The assured, it is submitted, must be personally using the insured 


(«) Ibid., ante, pp. 433-9. Kobtrb, v. Anglo-Saxon Insurance .4ssocialion (1927), 
96 L. J. K. Ii. 5C)0. 

( 9 ) Chapter VII. ante. p. 433. (P) ante, p. 405- 

f^i See theoe clauses also dlsrussed in chapter VII. ante, p. 431. 

(r) Post, p. 5S1. 

(f) /.#, in the Schedule, p. 3S2. (<) See ante. pp. 527 et stq. 

(fi) Penonal presence of the assured is not necessary in such case, unless the policy 
so specifies. * 
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vehicle, either as drivw or as pasaen^. Personal presorce is, it is i^re* 
bended, ntade necessary by the ademon to t^ general words use ch the 
assured "of the restrictive e]q;M«Bdoni?ta person." Use of the vehicte Iw any 
other person, even for the assured's business or for his own business, being 
the same as that of the assured, wiU not fall within the risks covered by a 
" Class A " description of use {v). For instance, in Herbert v. Railway 
Passengers Assurance Co. (a) the policy contained a condition that " the 
company shall not be liable in respect of any accident incurred while any 
motor-cycle is being dri\’en by him or is for the purpose of being driven by 
him in the charge of any person other than the assured." An accident 
occurred while tl^ insured was being carried in the sidecar, while his friend 
drove The defendant company were not therefore liable (>). 

The wide scope of the specific exclusions from “ Class A " should be 
carefully noted by practitioners. Their effect is to cut down the risks 
covered by the general Description of Use clause, particularly as far as 
Imsiness or professional use is concerned. Where tlte insured business is 
that of a commercial traveller or motor trader the cxclpsion will effectively 
exclude him under a " Class A " insurance from the bmefit.s of indemnity 
so far as business use is concerned (r). This is illustrated by the case of 
Grt^ V. Blaekmore {J). where the policy excluded u.se of the insured veliiclc 
for the purposes of the motor trade. 

(b) “In connection with hJa busineaa or profeaaion .“—Provided that 
tlie assured is making personal use of the in<sured vehicle for the purposes of 
his profession or business, and that none of the expressly exrlud^ risks are 
attendant upon such use, the liability of the insurers to indemnify him under 
the second tj-pe of *' Class A ’’ risks arises. Tliis liability is, however, limited 
to the business or profession of the as.surcd ii.s describetl in the Scfieduk 
to the polity {/). Die risks attaching to business or professional use of 
the vehicle by the assured will only be covered by the policy* if the nature 
of the business or profession has been accurately described to Uie insurers 
by their assured, and if such user falls witliiii the limits of the business or 
profesaon made knoam to them (g). If the assured changes his profession, 
subject to any later agreed variation of the policy, the insurers wul by such 
change be fr^ from liability to indemnify in respect of risks attaching to 
the use of the insured vehicle for the purposes of the icssured's new business 
or profession, whatewr it be. This is made quite clear by the express terms 
of the Schedule to be later discussed (A). 

This danse, restricting cover to th« use of the insured vehicle to the 
business of the assured, been considered in the following cases : 

(l) In Leviager v. Licenses and General Insurance Co. (•) the plaintiff 
claimed a dedaiation that under an insurance policy the defendants 
were liable to indemnify a millinery company. B.. Ltd., in respect of a 
jadgment and costs obtained against it by a third party as a result of a 


(r) Cl. Patter v. Ce-ofteraitv* Imttaamu (1930). 37 IJ. I- R. 301 ; cm appeal, jH 
U. L. K *37 

(«) fiyjS; I All K. R 630 

(S) 1 n>i» cajMT M inportaat aliio in reUtioa to the lf>rm of notke requited to be given 
to the iMonace company of a» accideBt. See patl. p. yon. 

(ri Ante. p. STo. and eee cliaptet Vll. mmu. p. 427. 

{19341 1 K- B-PS- 
ifi Part, p 5»a- 

tf) Quptei Vll, amrt, p 417 See Prm n mm at Immamct Ce. v. Merfom, {1933] A. C. 
240 : and d. Rebertt v. AnoaSaMoa tm u r mm ee AuocuUUm (lot?), 96^ J. K. B- 
39a. and Jmet v. iTallifp Immema CerparmOm, (tfufl 4 AH S. R. 144. 

{*) Pari, p. 5»j ^ (1936). 54 U L. R- tt*. 
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n^or Accident. The plaintiff owned a car whidi she placed at the 
disposal of B., Ltd,, and which while being driven by a servant of 
B. , Ltd. , was involved in a collision with the third party. The plaintiff’s 
inaunmcc policy only covered the car for " social and domestic and 
pleasure purposes and use for the business of the assured as described in 
the Schedule hereto. The Schedule described the business aa “ carry- 
ing on the biuiness or profession of millinery." The plaintiff owned a 
millinery business which at the time of the accident had recently been 
formed into a limited liability company, B., Ltd., in which she had the 
controlimg interest. It was held that the business insured was the 
plaintiff’s business, which had ceased to exist in every respect when the 
C(»npany was formed. The insurers were therefore not liable. 

(2) In Passmore v. Vulcan Boiler, etc.. Insurance Co. {k) there was 
this clause in the plaintiff's insurance policy with the defendants 
excluding liability when the car was used ' ' otherwise than for the 
business of the assured." In February 1934, when Miss Passmore and 
a friend, who was employed by the same firm, were travelling in the oir 
on their employer's business, an accident occurred. Although the 
friend was driving the car. the accident was caused by the interference 
of Miss Passmore with the dn\'ing. with the result that the friend 
recovered damages against Miss Passmore. In arbitration proceedings 
by Miss Passmore against her insurers for an indemnity, the insurers 
contendtd that they were liable only if the car was bemg used at the 
time of the accident solely for Miss Passmore’s business. Du Parcq, J., 
as he then wa.s. upheld the arbitrator's award that the car was being 
used otherwise than for the business of the assured, since it was also 
being used for the business of the friend (/). 

(3) In Jones v. Welsh Insurance f orporation (m) the plaintiff was 
injured in an accident with T.’s car while the car was being driven by 
T.’s brother, and used in conveying sheep Wonging to T., who engaged 
in sheep farming a.s a -spare tune occupation. The plaintiff successfiidly 
sued T., but. the judgment remaining unsatisfied, he brought an action 
against iii-surers under section 10 (i) of the Koad Traffic Act. 1930, for 
an indemnity. Goddard, J., as he then was, held that the evidence 
showed that the insured T. was engaged in the business of sheep fanning 
although on a small scale : that the car at the time of the accident was 
not being used in connection with his business of a motor-engineer, as 
stated in the Schedule, but in connection with his business of sheep 
farming. As the jiolicy only gave cover to the a.ssured, inter alia, in 
connection with his business as stated in the Schedide, the defendant 
company was not liable. 

■The case of Bgan v. Bowler («) has already been discussed earlier (0), 
and the reader is referred to the facts of this prosecution under section 
35 (1) of the Road Traffic .Act, 1930. for an example of the non-liability 
of the insurance company as a result of the use of the vehicle insured 
outside the limits of the cover provided by the policy. 


(A) (1936}. 54 LI. L. R. 9 . 1 - ..... 

(/) This ww a deciaion on special facts. The judge was of the opinion that if the 
inaured. «* a matter of kindness, gave a lift to someone who happened to be on business 
on his own, the proper view would have been that the car was, for the time being, boi^ 
used for a socisJ puipose. But here the car was being used hnt for Miss Paaunoie's 
tmsilieBs end secondly for the purpose of the friend’s business. 

W 4 AU E. R. 149. 

(M) (1939). 63 U- L. R. i 66 . 

io) Am, P- ua- 
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For a case of misrepresentation in the proposal form as to the use 
of the assured vehicle in the pnjaoser’s business, sec Zurich, etc., Insur- 
ance Co. V. Buck (p). 

{4) In Stone v. L icenses and General Insttrance Co. , Ltd. (a) , an endorse- 
ment to a policy w'arranted that the insured lorry " whilst being used 
for hire or reward is used exclusively for the purpose of H. L. Cabinet 
Works." On May 16. iq3Q, the lony*. whilst being used for hire, caught 
6re and was totally destroyed. At the time of the accident the lorry 
was not being used exclusively for the purpose of H. L. Cabinet Works, 
in so far as the driver, without tlie knowledge of the insured comjiany, 
had taken on load a large number of plimsoll rublxr shoes, which he 
intended to deliver for his o«ii person^ profit. On May 17, I^q, the 
insiners learnt of this additional load of rubber shoes, but on May 23. 
1939. sold the debris of the lonv' for £1 to a third [)art\’. On June 7, 
1939, the insurers for the first time repudiatinl liability for the loss of 
the lorry’, and sent a cheque lor £t to the as.sured. 

Birkett. J.. found that there had been a breach of warranty of 
user by the assured, but that that breacli had lieen waived bv the 
insurers (r). .As to a breach of condition as t«» u.s«'r by a servant who 
acts outside the saipe of hi.s emplotnient, see Sulch v Hums (s) and the 
comments made thereon in kllis [ John 1 .). Ltd v Hinds (/). 

The results of the application of the above remarks to the second type 
of risks, i.e. *' business use." covered by " Class .\ " descriptions of use. 
may be summarised iis folh»ws : 

(i) Tlic bu.sine.ss or profewional use must be that which i.s described 
in the policy or incoqwrateil therein. 

(ii) Such use must not be such a.s to place the vehicle within the 
class of c.xccpted risks (c.g. use for htrmg or for the purposes of the 
motor trade (•»)}. 

(iii) Such use must lie for the purposes of the assivvd's business or 
profession, and not that of any other {lerson (:•). 

(iv) Such use must be by the assured personally- that is, he must 
be personally present whilst the vehicle is being used lor business 01 
professional purposes, although he need not be driving it (d). 

(v) Difficulty arises where the awired, desiring to sell his car, takes 
a prospective purchaser out on a trial nm. ^\‘hllc such a case could 
hardly be described as " use for the motui trade," it is nevertheless 
doubtful wlictiier it falb within Class .\ rbks. It is clearly not use 
for the assured’s business— can it be u.<sc for social, domestic or pleasure 
fiurposes ? It is submitted not (&;. 

(I'i) If the assured changes lus business or (irofesston, use for such 
new business or professiiHi will not be covered by the policy without 
express or implied variation (c) of its terms {d), 

in l«939l. Nld I- K 115 (»> ?• !• K *5«' 

(ri For a diK-awacHt of waiver. MV /loir, p (x/i (il ,i04J i All K K 441 

(f) K LI 475 . / 1047, • Ah fe H 337 (a) J’ml, p J70. 

If) Petim V tiumramtt (lojoi. 37 U 1 . t( |oi , onappaai, j8 IJ. L. R 

237 But wiwra the asaured wbilat dnvtns on bu own hiuliM* fiii-lu up a (neod ca 

remit whom be proemU 10 dm« to that tnetid's place of tmtiiicM, such tnw would, it i» 
•afanuttad. tie witlun Cla» A 

t«) Amt. O' 37> A dittouh «SM woold be where the SMaired « cm 1* beiii|| difven 
to fetch tiiitt from a buNoeas vuit. 

(ft) Cf Bwlim V Road Trmmp^ amd Cimtral Jtumrana Ce. (tv39>. hJ LI. L> R> 833* 
p 328. mmtt m 

(e| As to espms vuriatiott by esdomeineiit, tod »s to impltcd vutatioii by wtiver, 
MO pwi, chapter 1 .A, p <,91 . ig) p. 570. 
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(vii) Use by the assured for any purposes not being " social, domestic 
or pleasurable ” and not being for the purposes of his own business or 
profession, or for any purposes falling within the classes of risks 
specifically excluded, wUl (a), free the insurers from liability to in- 
demnify the assured against losses, accidents and liabilities incurred 
during such user (e), and (i) may, according to the wording of the state- 
ments of the assured and the terms of the policy and proposal form, 
relieve the insurers from all further liability under the policy upon the 
ground of breacli of essential stipulation, entitling them to rescind the 
contract of insurance (/). 

(c) “ Social, domestic and pleasure purposes.”— In concluding the 
discussion of “ Class A " risks it remains to note that the first class of 
risks comprised within them are extremely wide. Use of the vehicle for 
the social, domestic or pleasure purposes of any person is covered by 
the terms of the “ Class A " description of risk, and the presence of 
the assure<l. provided he is a consenting party to the use. is unneces- 
sary (g). W hilst it is impracticable to attempt any classification of uses 
which can be regarded as falling within the alx)ve description [h), brief 
reference may be made to a recent decision in wliich the meaning of “ private 
pleasure purposes “ was discussed. 

In PiadtngioH v. Co-operative Insurance iiociety, Ltd. ()■), which has been 
referred to above, the assured was canning on the car some laths of wood 
required for his garden, and called to look at some work he was doing 
with the intention of measuring it with the lath.s. He looked at the work 
but did not measure it, and on the return journey ran into a third party. 
It wa.s held by Lawrence, J., that the assured was not using the car at 
the time the accident occurred otherw Lve than solely for private purposes [k) 
or for other than '■ private pleasure ” (/). 

“ The claimant was merely going, so far as his visit to Stirchley was 
" concerned, to look at a job he might have to do. He was not on a job 
" which he had to do, ami it is to be observed that the car was covered while 
“ the claimant was driving it to and from his place of business. The idea 
" that crosseri his mind of using the laths to measure the work did not, in 
"„niy view, turn pleasure into business or the laths into goods, nor could it 
" in any event aflect the usei of the car after the idea had been dismissed 
" from his mind. As the accident happened on the journey home, even if 
" the car had during part of its journey to Stirchley and while there been 
" used for other than private pleasure, it was no longer being so used at 
“ the time of the accident, and the principle of Prmneiai Insurance Co: v. 
" Morgan and Foxon (»«) would be applicable.’' 

It should be noticed that in this case liie ptilicy covered use only for 
" private pleasure,” and it was held that " private pleasure ” meant some- 
thing in contradistinction to " business," and that the carriage of articles 
which the ordinary u.sers of cars habitually cany' home for the adommrat 
or use of their families, homes or gardens did not constitute somethuig 
which was not pleasure (»). Difficult cases may arise when the assured 


(e) Provtncral Insuraute Co. v. Morgan and Foxon, [l93.t] C. no. See chapter 

(/) Robtrls V. Anglo-Saxon Insurance Association (1927). I- J- K. B. 590 . chapter 
Vll, ante, p. 434. 

(1) Aa aA example, the carriage of goods may be taken. The carriage of these. 
If lor UM in the household will clearly constitute a domestic ^rpose. 

{h K. B. atb. Cf. Payne v. AUcoeA, [1932] * K. B. 413. 

(*) As set out in the OFOposal form. (1) As set out on the policy. 

I"*) [»933] A. C. 340. (u) P*r LawanjicB. J.. ibid., at pp. 238, 339. 
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carries some unusually heavy (u* Iwlky object. But each case must be 
decided on the facts am the parti<^|riar terms and wording of the pdicy, 
(d) ** Private pleasiH*e pnrpdMa the aaanred.'* — Some policies 
provide that the only social, dcmestk or private pleasure purposes which shall 
be covered by the p^cy shall be sudb purposes of the ossurM, Such a provi- 
sion materially cuts doam the general application of the phrase last discussed, 
but it is a difficult matter to determine the precise effect and limitation of 
the exclusion. It cannot be said, for example, that the presence of the 
assured is necessary to make any given user of the vehicle a use for his 
*' social, domestic or private pleasure purposes," imless " the assured " is 
qualified by the words " in person.” as in the case of Class A business risks. 
Moreover, the choice which the assured is given between the various classes 
in the propo^ form or elsewhere during the negotiations for insurance 
may pHr^ude the insurers frmn alleging that " social, domestic and pleasure 
purposes " are limited to those of me assured in person, when he has been 
spedfically invited to adopt a class of insurance so expressly limited and 
has declined to do so (o). The assured who sends his car to meet a raest, 
himself remaining at Immc, is using the car for his domestic and socim pur- 
poses, even thoui^ he is not personally fuesent during such case. Hard 
cases may arise when the limitation of (Kmtestic, social and private pleasure 
use is confined to tlie assured's own pleasure, and when he Imds the insured 
vehicle to a friend or relation for social or pleasure purposes in which 
the assured proposed to join, as. for example, for a visit to an entertain- 
ment or a pleasure outing, but is prediided from .so joining by illness or some 
other unexpected cause, leaving the friend or relative to carry out the en- 
gagement. Each case must, of course, depend upon its own facts — as, 
for instance, whether in the particular circumstances the execution of a 
social or domestic enterprise intended to be a joint one by the friend alone 
could be said to retain its joint character on the ground that the assured 
enjoyed \icarious pleasure {p). 

It should be noted that there is nothing in section iz of the Road Traffic 
Act. 1934, to invalidate this form of restriction (y). 

Frtnn the practical point of \'iew it is undesirable that use for domestic, 
etc., purpo^ should be confined to such purposes of tiie assured alon% since 
the limitation is bound to give rise to hard cases and disputed liabilities, 
unfmofitable both to insurers and assured. 

(e) ** PrivBlo idcwanre only .**— It should be noticed that some pdicies 
exclude use tm any business purpose, whether tluat of the asttiied or of 
anyone else. An example of this, and the effect of such a policy, is well 
tllastnted Case (rj. of which an account has given 

earlier (f). Where tl^ is exclusion oi »tty busincsB purpose difficulties 
of appluation may often arise. Tbt» wrbere, as in PtMtwgfM's Caae, the 
asaured uses bis car on an isolated occasion («) to take him to a {dace wrhere 


(«) Sm furtlwr. omit. p. 4S7. 

(p) E^. wtter* ttw aaeoiM agnm to vuAt frtnidt or attood a social functlian with 
Ua wife or dartgUter and saada the wife or danghier alone With aoma othae pecNO >» 
tdaidace. 

Saa astr. chaMsr V, pp. aia tt aaa. 

(*) {> 914 } a K fit. 136. 

(0 Arnlt, p. 370 . 

(a) If ba OM It fcahttoally to take bin b a t waaa bo«a and boataaaa H WfoOld aMwar. 
acGonhaig to the danalon m /^MdOwaM** Caas, tbat that amdd not tw aw fpr fttvaM 
BlaBwn. *• T inrhaitTiiBrt hovar er that t he rnnai d ai U lnni a iwp aft i d la tht f i r*— 
WappUeaWa. tboafb wMl laaa fewa. to babitaal aw. 
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be bas business, it might well be urged that he was using the car 
substantially for his own pleasure and convenience. It is clear that 
. hahitua]. if not occasional, use for making business calls is excluded. But 
where the car is used merely as a conveyance to and from an office, although 
habitually, it is, it is submitted, doubtful whether this is substantially use 
for buuness purposes. Many policies make special provision for this, and 
^Imo for occastoiial business caUs. Again, suppose the assured has, on an 
isolated occasion, to travel from London to Manchester in order to transact 
business there. He prefers to go, and goes, by car rather than by train. 
Can this be said to be use ior a business purpose ? Moreover, the assured 
mi ^ t combine the business visit to Manchester with a visit of pleasure on 
the way — as, for example, by spending a week-end en roiUc. He might 
also take a passenger with him for the sole pu^se of the joint pleasure of 
tlie passenger and himself (6). These and similar instances show that each 
case must be considered on its peculiar facts and the wording of the par- 
ticular policy. But the following propositions may be said to be generally 
applicable. 

1. The purpose for which the car is being used must be substantially 
business ratlier than plcastirc. This, it is submitted, is so even when the 
clause states “ pleasure only " or “ solely private pleasure," as such qualifying 
adverbs refer to the exclusion of other purposes rather than the degree or 
independence of the pleasure. 

2. The question of interpretation of the description of use must be 
decided by reference to — 

(i) The express exclusions in the policy, atui, if there is any 

ambiguity— . • - 

(ii) What alternative rlauscs were offered to the assured m the way 

of cover for business use- e.g. if he was offered cover for “ occasion^ 

business use " and refused it (c). 

(f) Exclusions.— It is remarkable that of the exclusions discussed below, 
only one is struck by the provisions of section 12 of the Road Ttuffic .'^ct 
1034. Since the specimen piliry from wlucli these are taken is typic^ 
of those generally in use for fjrivate cars Ijefore 1935. the extent ol the 
reform made by the .section may be gaugcrl by tliis fact. 

I. "Excluding ust fof AiWng."— This e.xclusion is more convenienUy 
considered below, when contrasting it with another of similar type [d). 

2 " Eiduding commercial trsvelUng.” — Wliat is meant by commercial 
travelling in common language is well undptood. Difficulucs uf appto- 
tion would not in practice arise under this clause, since the 
and samples in connection with any trade or busine^ c.mnles 

excluded!^ Usually a commercial traveller cames such goods or s-impltt. 
There may be caits. however, where he dixvs not (c). 
thb particular clause, be hit by the limitation of use o JP • . • 

buttnm or profession. Clearly commercial 

3. •• Exuding ndag. p««*nakln« plumabS 

fruitless to attempt a definition of the meaning of 

the Uiree words an to be taken together and the a 

to them if). U so. where the assured takes a pms^tive 
trial run would not. it is submitted, come wthm iW meaning of speed 


•w 


Ih) Whetlittr for the week-eoU or not 
(rfl Pl^d. p. 380. 

(*) £.i.*Baiwrtwhoi»*wly trtvnUtovtitt 

If) FortUtnte,M*UM».P- 4^’ 

L.M.I. 


(r) See anU, p. 487. 

old customers and obtain repeat orders. 
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testing," although the spe^ d the <ar wa« in fact tested. The words, if 
taken as being ejusdem generis, refefto some kind of sporting contest (g). 

The only reported case frcun which assistance in construing this part 
of the exception can be drawn is an aeroplane insurance case. In Atlumee 
Aeroplane Co. v. Union Instance Society of Canton {h) an aeroplane 
was msoied under a policy which contained a clause excluding *’ racing or 
pacemaJdng." The marline was destroyed by crashing during a prize 
^ht to Australia in which it was competing. The prize was of ^xo,Ooo 
aid was to be awarded to the first madiinc to reach a specified point in 
Australia provided that it started from Hounsloa* in England and did not 
exceed a tune limit of 720 hours for the whole flight. It was held that this 
flight was “racing" within the meaning of the exclusion, and that the 
lo» was therefore not covered. Brav, J.. said (») : 

" Giving the word ’ race ' the ordinary interpretation, this contest was a 
" race, and the competitors as soon as they started were racing. Speed, and 
“ not only endurance, was of importance It was said that the word 
" * racing ' means going at a taetHg pace, and that at the time of the loss it 
" was not going, and never would have gone, at its highest spec<l. That is 
"not the ordinary or natural meaning of the word ' racing,' It means 
" engaged in a race at the time of the lots 

4. "Excluding the carriage of goods or samples In connection with 

any trade or bnaineM.’* — It should be noted that although the assured 
under this Class A clause is allowed to use the car to a limited extent for his 
own business, he must not carry any gtxxis or samples in connection there- 
with. Thus if tlie assured is a manufacturer he cannot, for example, take 
home samples of any sort for Uie purpose of examining them there. 

The carriage of goods or samples in connection with any trade or busines<t 
is another use which is expressly excluded from Class insurance risk.s. 
This is sometimes found in a different form whereby use for tlie carriage of 
goods "other than penanial luggage" is excluded from the benefits of in- 
surance. Where such a clause is found Uic words "persoijal luggage ” (nr/ 
will be liberally interpreted, as is illustrated by the decision in Piddtngton v, 
Co-operatne Insurance Society. Ltd. («). of which an account has been given 
elsewtiere (o). 

The effect of that decision appears to be that the express inclusion of 
carrying personal luggage is superfluous in a policy covering use for private 
pleawc (a), since stkh carnage is incident to that use, whilst on the other 
hand it is not struck by such exclusions as the above. 

The above words may be difficult of application m some dreumstances. 
For instance, would the carriage by a solicitor of Uw books or papers come 
within the exception ? it is submitted not as these srouid not properly 


igl it tlwrefbw doubtinl wlwtlief s fnesdiy race between two cat* os Uw pnbiK 
wouid con* withla Uw eitctwloB. It W wbrnitted that if it was a pre-arnutged 
amteat it would, but if a mete attnnpt to take ot keep Uw lead prtMlttcad by a chance 
encounter oo the road it would nut 

(t| (roro). 3 U L. K >41. 406. (1} iM., at p. 408. 

u) This intarpretatiaa the word " raciiif " Is important, sinew it shows that the 
sw c ii Ao B could not be applied to turiotts dnvtng. tveh aa, for example, by an under- 
fcadaate aualons to cover 40 miles to }o nuoutsa to order to roach hia ooU^ baiore it 



!m) Sec fnrtbm aa to " pwiwaial lagface " iUusui. a«l», p. <>4 

[•9341 » K, ». sj6. 

Amu. p. 373 . 

Psr J.. [1934] a K. a sjft, at pp. *j». tjp. 

ItmlghtbedtfeeeMtf Stwoeds were" tecoaiwctkMi with . 
MMpobcios. 


auf preteseiem: 
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com® within the description ot merchandise, which, it is submitted, must 
be applied as the test, on the authority of the dictum of Lawrence, J. (c), 
quot^ therein (d). On the other hand, the occasional carriage of a small 
bag of v^tables by a greengrocer (e), as in Payne v. Allcock (f), would be 
struck by the exception. 

It is submitted that the expression "trade or business" would be held 
to include " profession " (g) ana that the character of the goods is the deter- 
tnining factor. Thus a professional golfer carrying his clubs or a doctor 
his surgical instruments would not come within the phrase, whilst a pro- 
fessional trainer of horses carrying saddlery probably would. 

5. " Excluding use for any purpose In connection with the motor 
trade.”— It is submitted that this cannot be confined to some business pur- 
pose of themotortrade, since business purposes other than those of the assured 
are not included in the description of use. The degree of remoteness of 
connection which is sufficient to bring a use within this exclusion is well 
illustrated by the case of Cray v. Blackmore (A), of which an account was 
given elsewhere (i‘). 

It is possible that this exclusion might cover use by the assured for a 
trial run with a potential buyer, assuming tliat that use came within "social, 
domestic or pleasure purposes ’’ (/). The term " motor trade ” may be 
difficult to apply in S(jme cases. For example, would a professional racing 
driver driving his car to Brooklands for the purpose of competing in a race 
there be engaged in a purpose of the motor trade ? The exclusion would 
apparently hit the driting ik the car for testing purposes by a motor trader 
to whom it had been entrusted for repair (k). It might also exclude 
participating in a " rally " organised by a firm of motor dealers lor advertise- 
ment purposes. Nor would Uiis be unreasonable, since such "rallies" 
often include trick driving and involve other dangers not attendant upon 
ordinary use. 

(g) Exclusions In other policies. — These have been mentioned in an 
earlier context (/). 

2 , Class B Risks. 

" Use for social, domestic and pleasure purposes, and use for the business 
" of the assured as stated in the Schedule hereto. 

" Excluding hiring, commercial travelling, racing, p>ace-making, speed 
" testing and use for any purpose in connection with the motor trade." 

The sole differences between Class A (m) and Class B («) risks are (o), 
that the use of the insured vehicle for the carriage of goods 01 samples in 
connection with any trade or business whiefj is expressly excluded from the 
former (/>) falls within the latter, and that the use of the vehicle for Ae 
assured’s business, whether or not he is personally present and participating 


(f) In l^iddtngtoH V. Co-op^nUwf Im^trignce Society, L(d.^ [^934] 2 K. B. 236. 
id) AnU, p. 575. , . 

(#) /.<. cAniA^c to a customcr-^-not, stmblc. If 'being CAmed home for domestic use^ 
If) 1*93^] 2 K. B. 413. C/. also the facts of Jones v. Welsh Insurance Ccrrporation, 

^ifinition of the meaning of the word •' profession " is a task too delicate 
and difficult to attempt here. (*) [*934] * 95- 

(i) Ante. p. 372, note («)• 0) to which, see •tife,p. 571. 

(*) See Givy v. Blackmore, [*934] * K. B. 95. w j 

(f) AnUt p. 568, As wa* points out, these exclusions of this type may D© found 
taoneof several different part* of the policy or scattered amongst many. Cf. aiile,p. 479. 

(m) SeeoN/*, p. 57r. • w .. 

(») Apart, of course, from the diff«tw»ce in preminm chaigM.^ 

(o) For a summary, see post, p. 382. (p) As to this exclusion, seeeMfs, p. 571. 
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in sncb nan (f), b covered by CiMs B rido, wbeteas the Class A deaolptioii 
use, as has been explained AbMS (r), necessitates the jneseace of tlw 
mssored in order that use for his fatHibese (a) should fall within the cover of 
insniance. Although Class B omits any express reference* to the assured's 
profession it is apin^ended that this is without simificance and that the 
word *' business as used in the danse under discusaon must be intopreted 
also as referring to '* profession " (f). and that it is thus unnecessary to malie 
fine distinctions be^een divme callings and occupations in order to 
determine into which class any particular avocation may fall («). 

It is dear that this clause, unlike Class A. covers the carriage of goods 
or samples in connection with the assured’s business (v). 

Having alluded to the above differences it is unnecessary further to 
d isc u ss Chss B risks, to which, the exdusiuns being, with the exception 
noted (v). the same, the considerations appropriate to Class A are other* 
wise applicable. 

3. <3ass C Riska. 

" Use for social, domestic and pleasure purposes and use lor the business 
** of the assured as stated in the Schedule hereto. 

" E*eimdt»g racing, pace-making, speed testing and the carriage of 
** passeagen for hire or reward " 

Within the risks covered by insurance under Class C descriptions of use 
there fall both hiring and commercial travelling and use in connection with 
the motor trade, ail of which are excluded from cover under Classes A and 
B. Certain of the exclusions expressly made to tlie risks under the first 
two classes — viz. use for racing, pacemaking and speed testing — arc still 
excluded from Class C, and to these is added a fiirthW risk, (tie carriage of 
passengers lor hire or reward, not e.xcluded expressly from the risks covered 
under Classes A and B (a). 

(a) “ Hiring *' and “carriage of paaaengera for hire or reward/*— 

To determute the exact significance of thts added '* excluded risk " is a task 
rendered more diffituU by the fact ttiat use of the iiuurcd velticie for hiring 
is covered by Class C uses. wiierea.s the preceding classes exclude it (A). The 
apparent conflict between the inclusion of " hiring ” in the uses covered by 
C insurance and the exclusion of " carnage of passengers for hire or 
reward ” tlierefrom can. it is submitted, be solvid only b^' amfining use for 
*' hiring " to cases where tlic insured vcliicle is let out on lure accord^ to the 
common practtoeof"hire-{irive " business (A6). \Mieretlie hirer himself under- 
takes the driving of the vehicle it is submitted that such use falls witb^ Oass C 
insurance ; where, however, a user of tlie vehicle is carried as a ^re-paying 
passei^er, it is submitted that liabilities incurred by him during such use 
of the vehkie wtU fall within the excepted risk " the carriage of passengers 
tor hire or reward '* and will thus be excliaied from the scope of msitrance. 

If) Tbki (kM» aot applf u» private pleaaaM. etc. um nader Ckua A. tboogb it dou 
aadwtsame pulicks- m eati, pp. 571 «r Mg. 

(f) Amu. p. 57*. 

(f) His hwsin sai as spectAed ta the poUev (I.#. ia the sctiedule) and mo pUm. 

p. 579, sod note (r). M to wtwthcr “ uade or twirinfoi " iaclados pro- 
le) It Buy be Bfcesury to nuke tliis diatiaet to a sadar son* polklas. 

(t) Ct amU. p. in M I -a. carriage of fooib. 

of * **'””^^**^ ^ dlflereacas betaveo tlw three types of d eeerip ttoa 

») S«e mmu. pp. 4A7, 37*, as to w Wt to r lh# afar of altaraariva '* d ei MripWn a of 
aee ^ cl a a iia e awy afeci the iatarptalatiae of that aaceptod. 

gAt tbeaMof thehMuad car for each UmHOtiriat purpoaea suuk of tweneiR. be 
ststad In the Schedtile ae the bnataew of itie aasarad. 
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Wmst tlw above two cases may be simply disposed of, other diotiinstances 
are oiote difBcult of determination. Thug where the a^Eured lets the insuted 
vehicle out on hire with a driver, are the risks attendant upon such user 
within or without the scope of Class C insurance ? It is submitted, with 
smne hentation, that the decision of this question whether such risks arise 
out of use for hirh^ or not is one which is to be made upon Common Law 
fuinciples ; that, in fact, " hiring ’’ means the letting out of the insured 
vehicle, with or without a driver, in such circumstances that the hirer has 
control over the destination of the vehicle and the manner in which that 
^tination is to be reached (c). If this, as is submitted, be the case, then it 
is ckev that where the assured undertakes the carriage of passengers, he 
retaining the power to direct and control the insured vehicle, risks arising 
out of or in the course of such user will be excluded from the cover of 
Class C insurance. There is no hardship or illogicality in this, since normally 
no private motor veliiclc is or can be used for the carriage of fare-pa3dng 
passengers, a.s opposed to its use upon hire (rf). The policy now under 
consideration is appropriate only to private motor car insurance, and the 
insurance of public seiA'ice vehicles, t.e. tliose specially engaged in the 
carriage of fare-paying passengers, is invariably effected under policies 
coi^lctely different in scojx: and terms from that now under renew (e). 

This distinction must lx; kept quite clear. Section 36 (i) (b) (ii) of the 
Road Traffic Act, 1930 (/), dfx*s not require that risk of injury to passengers 
must be covered by insurance except in the case of vehicles in which 
pa.ssengcrs carried for hire or reward that is to say. vehicles in which 
passengers art' regularly so carried. For that reason, a clear distinction has 
been made by insurers In-tween {)olicics in which the car is used for private 
purposes, and jwlicies which cover public sertnee vehicles. Tlu* cases which 
distinguish and define these two sefarate uses in relation to hiring and to the 
carriage of fare-paying passengers have already been set out and discussed 
in full (g). \ short summary only is requirtKl tiierefore at this stage. 

In Wyati v. GinUhall Insnratice Co.. Lid. (h), where the policy was one of 
private motor insurance, use for hiring was excluded. The plaintiff was 
being carried in the insured vehicle, on an isolated occasion, for payment, 
and was therefore held by Brasso.v, J., to be unable to sue the insurers for 
an indemnity under the policy by virtue of si'ction 10 (i) of the Road Traffic 
Act, 1934, in relation to a judgment obtained against the assured as a result 
of injuries received in an accident occuring during his passage as a passenger 
for reward. 

In Bonham v, Zurich Genera/ Accident and Liability Insurance Co., Lid. (i), 
again a " private " motor insurance policy, a question was contained in the 
proposal form : " Will passengers bo carried for hire ot reward and the 
answer was " No," The answers in the proposal were made the basis of the 
contract, and the policy excluded use for liiring. The assured habitually 
and regularly carried three passengers who worked at the same place from 
his home to his place of work. Two passengers paid regularly to the 
assmed a sum representing the cost of the railway fare for the journey 
between the beginning and end of their journeys, but the other never did 
pay. The assured never asked the passengers for payment, but the two 
passengers voluntarily offered him the money after completion of the 
joiinieys, and the assured would have carried them if they had paid him 

(el Chapter I, ant», pp. eft ti s»q. W Cf. chapter IV, ante, p, *oa 

(«) See mate, p. 490, and aoe further, post, chapter IX p. 65a. 

If) Chapter IV, ante. p. aos. fg) Ante, p. aoa. 

’ W [i«7l i K. B. 653 ; [«937] « Ah E. R. 79a. 

}.) Iiwl a AU E. R. 373 : tiiireta. {iMSl K. B. 292 ; [. 9 ( 5 ] . Afl E. R. 417 (C. A.). 
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nothing. Atkinson. J. {k), held that as there was no legal obligation to 
pay as a matter of prior agr^menti there was no hiring and no carriage of 
passengers for rew^. But in the Court of Appeal (0 (du Parcq and 
UTHWATT, L.JJ.. MACKINNON. L.J.. dissenting) a distinction was made 
between the word “ hiring " and the words " for reward.” Whereas it was 
dear that there was no hiring, yet it could not be said that these passengers 
were not carried for reward, in the ordinary meaning of that word. Wlicreas 
" hiring ” imported an obligation to pay. ” reward ” induded a case where 
there was no obligation to pay. 

To summarise : — 

(1) In a private motor insurance, the assured may not, under 
class “ A ” ri^s. hire out the car at any lime in such a way that he 
can enforce a legal obligation to pay on the |Mrt of his passengers. If 
carrying passengers for reward is also e.xduded, he may not receive 
patrment from any passenger for carriage in his car. while he is himself 
driving. 

(2) Under class " C ” risks in a private motor insurance the assured 
may not carry' pa,ssengers for it-ward a.s Bonham did. On the other 
hand, he may apparently hire the car, with or without a driver, to a 
third party so that the hirer lias control of the manner in which the car 
is to b(> driven (m). 

{3) Where passengers are carried rtgutarly for hm- or reward, the 
whicle becomes a contract carriage or a public service vehicle, and the 
appropriate insurance policy must be issued in resiK-ct of it (n). 

XIV.— ScnEi)i-i.E 

The Schedule incurjiorated into the policy contains a number of terms 
which ncill be separately dealt with, the object of which is to defme and 
describe fxul of (0) the subject-matter of the whole insurance |iolicy. to 
eluddatc the identity and description of the assured, and ol the vehicle (^), 
to debnc the uses to which it will be put (q). and. lastly, to determine the 
duration of insurance (r). 

The content of the Schedule, in relation to which the effect of the entire 
policy must be construed, is initially defined by the statements contained 
m the proposal of the a.ssured upon whidi tlic insurers have issued the 
policy and undertaken to indemnify the a.ssured within its terms against 
the nsks to be incurred by liim (*). In dealing wiWim with the matters 

{*) 1 All E K 573 

(0 K- n *oi . .1943; I .\1J E ic 4J7 

{«) See p. 3S1, *m)* 

See NeamH v. Cron, * K B oji r All K R. toj , SI(C»ttky v, 

Bnttih OeS Imwmmt Co. .'193SI 3 AU E R t , Eat! \tidlam 4 Tn^fu Arm Tfufic 
Comn. V. Tyler, fivyS' 3 All E. R. 39 

(e) The part of me tabfect-oiatteT to dealt with by the schednle le — 

(e) the iaterast of the atsared in the preterratioo ol a particntar vehicle against 
loat or damage : 

(h) his iotmet in the dWneg of the nartkalar vehicle : 

(c) some only of the lunitatkMM ol the risks covered. 

The scbedBle doaa ae# deal with— 

(i) The Baton of the riska iarared — « «. whether third party liabiUty, los* o' 
damage to vehicle : 

(m) Matty ol the raatrktiaaa of the rtaha insored. Cl. eaf*, p. jhi. 

(y) Pea, p. )g6, sad M« chapter Vlf. «oir, pp. mi «ty. 

&l Pea, p. ffte ; eMfr, p 370. (rl Copter VI I, mals, pp. 468 #f 

(il Aa a rale the pnmoial foan (the offer ittiUatteg the coBtiaet) it laeorponltd by 
mpnwiefetwBce into the policy. See mdk. p. 498. 
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contained in the Schedule it must therefore be remembered that their origin 
is in the proposal form and that the observations upon the contents of such 
document and the commentary upon the common form clauses thereof should 
be consulted in relation to each particular point [t). 

1. Natnea^ address of the assured (a). — These matters serve to identify 
the " aaur^,” that party to the contract to whom the insurers have under- 
taken liabilities to indemnity and compensation under its terms. Both 
these matters are " material facts " so as to render their non-disclosure or 
misrepresentation a ground upon which insurers may rely as entitling them 
to avoid their obligations under the jX)licy (b). The cases of Carlton v. 
Park (c), Barnett v. Blackmore (d), Dunn v. Ocean, S-c., Corporation, Lid. (e), 
McCormick v. National Motor and Accident Insurance Union [J), Bell 
A ssurance Association v. L icenses and General Insurance Co. (g), Zurich General 
Accident Insurance Co. v. Buck (h). Guardian Assurance Co. v. Suther- 
land (0. and Jones v. Meaiyard {k) may be referred to as illustrating the 
importance of the assured's accurately furnishing these particulars. 

It must not, however, be assumed that the assured is the only person 
who may become entitled to the benefits of the insurers' undertakings under 
a policy. Persons unknown to the insurers or even to the assured at the 
time when he enters into the contract of insurance may become entitled 
to such benefits as tlie policy provides, as. for instance, persons driving 
the insured vehicle with his knowledge and consent (1). 

Notwithstanding any lienefits which such strangers to the contract 
between the insurers and assured may derive thereunder, the accurate 
identification of tlie assured himself is an essential foundation of the policy, 
a matter of obvious materiality, and with respect to which, it is submitted, 
a mistake, misrepresentation or failure to make full and true disclosure 
entitles the insurers to avoid the policy even apart from any express term 
bearing themon, under which liabilities might be evaded (m). 

2 . Business or profession. — This matter again is one of materiality, and 
one whicli the assured is nearly always required to state in making his 
proposal of insurance (»). Tram the point of view of the policy and the 
extent of the cover of insurance thereunder this matter is one which vitally 
concerns the extent of the insurers' obligations under the " Description of 
Use ” clau-se (o). which it may affect in a variety of ways as follows. 

(i) Exclusions from classes of risk. — Common form descriptions of use 
clauses fall into three classes. A, B and C, the content and meaning of which 
have been prc\iously discussed in relation both to the proposal form and to 
the policy (p). Both Class A and Class B " descriptions of use ” expressly 
exclude from their purview use of the insured vehicle for hiring, commercial 
travelling, racing, speed-testing and paceinaking, and use for the motor 
trade {q). Should the assured be a letter-out of cars on hire, a commercial 
traveller, a motor-sportsman {a), or a person engaged in the motor trade, 
such an avocation disclosed in the proposal form and incorporated in the 
policy may prevent the use of the car for tlie assured’s business or profession 
from being covered by such types of insurance. 


(/) SeetuIIy. ani*. chapter Vlt.pp. («) Chapter VII, ai^.pp. 423 

(t) See chapter Vtl . ante, pp. 425 ei seq.. where all these cases are discussed. 

■ 23 LI. L. R. 137. 

49 LI. L. R. 361. 
64 LI. L. R. It 5. 
I All E. R. 140. 

P 4»9- 

pp. 570 ft seq. 

Gray y' Btdehmore, [1934] 1 ft- B- 95 - W * racing driver. 


(f) (J922). 10 LI. L. K. 77O. 12 LI. L. K. 240. (il) U920J, 

W {i933)-47 U. L. R. 129 1 C. A.). (/) (i 934 ). 

(ri (•9*3). 17 U. C R- too. f*l (' 939 ), 

(») f 1 939). 63 LI L. R. 220. (*) [ 1939 ] 

(I) Chapter II, ante, pp. 96 a< ; also ante. pp. 527 et stq. 

(«) Chapter VII, ante, p. 430. (") Ibid.. ] 

to) jtniM. DO. (TO et sea . and chanter VII. p. 411 . (P) Ante, 
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A "Gass C** devuiption of use. while It will extend to cover the hirer 
of cars, the motor trader, df the coouneitial traveller, may still exclude the 
qjortsman from cover of msisanc#whi]st using the insured vehicle iar bis 
avocation (6). 

(ii) LtmihOim of Ae risks . — Classes A, B and C " description of risk 
clauses ’* all incorporate two types of risks which are covered by the 
lemective cover of insurance. These are, firstly, use for social, domestic 
and pleasure purposes (c), and secondly, use for the business of the assured (d). 
The differences in the formulation of the second type of risk under the thm 
** Classes " which have already been remarked upon may be conveniently 
summarised as follows : 


(a) Class A covers only use by the insured m person for his business 
purposes and excludes the carnage of gixxis or samples (e). 

(b) Class B covers use byr the assured whether or not in person for 
the purposes of his business, including the carriage of goods or samples. 
To die omission from Class B of the words " or profession ” found in 
Class it is not thought that any importance attaches (/). 

{c) Class C covers the same types of business use as Class B, but 
includes within the scope of the insured uses, hiring, commercial 
travelling and use for the purposes of the motor tr^idc (g). 

The common feature of all three classes is that it is only use tor tlie 
business (or profession) of the assured “ as stated in the Schedule heretr> " 
which is covered by insurance under the respective conditions. Thus 
neither use for the business purposes of a person other than the assured nor 
use by the assured for the puqKises of his tiusiiiess otlier than stated in the 
Schedule fail within the cover of insurance whichever cla.ss of desi'riplion 
of use be adopted for the policy. As far as use of the insured vehicle for 
businesa purposes, and nut for social, domestic or pleasure purposes, is 
concerned, the business or profession of the assured as stated in the &hedule 
dehnitely limits the risks of which the insurers undertake insurance, which- 
ever “ description of use “ be employed (*), 

(iii) Shpniaiiams of ihe Policy . — ^The common furmulatiun of the " busi- 
ness or profession ” clause in the Schedule is as follows ; 

" carrying on or engaged in the bosineas or profession of . . . and no other 
" for the purposes of thn insurance.” 


The assured's statement as to his avucati<ai generally, by specific or 
general reference, is incorporated into the policy as a term thereof. It 
being admitted that it is a matter as to which Uie assured is required to 
make full and accurate disclosure in his prupisal {hh) . the question arises as to 
wfaat u the effect of such statements as terms of the policy, which they 
invaiialdy become (i). This question may be considered from several 
aqiccts : 


(i) Misstatement by way of misrqtresenuUon or non-disdostue on 
the assured's part as to his avocation will amount to a breach of a tenn 
of the policy entitling the insuiers upon general prindjdes (where the 
mnstatement is mattrial) to avoid liability or. by the operation of the 
usual " wail#ties of truth and disclosure *' basic terms or " conditions 


Jem^Wrii 


(() AmU, pp. 571 it «y. 

a Am/t.p. 

rpamhoi 

tion of fM MHypp. sjomraf.. 

(U) emti, cfUqMiM' Vfl, p. 417. 

^ 8s»te.*«t.hiaete(A)abov«. 


Uf) ^n(r. p.571. 

57a. {gi Anf.p. $ 90 . 

a'OSrlsAUE-RiiO A««»nw”4sserip- 
, and «M chapter VII, am*, pp. 4)1 at Mip 
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precedent " contained in the policy, to justify lepudiatum under the 
terms themrf (jj ) ; 

(ii) Where the assured changes his business or profession, the effect 
of siu^ changes upon the policy and particularly upon the " description 
of use ’* clause therein will depend upon the construction of the words 
“ and no other for the purposes of this policy '' attached to the 
scheduled statement of the assured’s business or profession. The 
question may be formulated as " Does the assured’s statement of his 
buuness or profession amount to a promise by him that he will not, 
during the period of insurance, change his calling ? " (k). It is sub- 
mitted that this question cannot be affirmatively answered. If it 
were to be so construed the effect of the assured’s change of profession 
would be that by breach of his implied promise not to alter his voca- 
tion, the insurers would l)e discharged from their liability under the 
policy (/). The results of such a construction would lead to ridiculous 
and undesirable situations. Whilst therefore a change of business by 
the assured *^ill exclude use for his new business from the benefits of 
insurance, in the absence of a new agreement with the insurers varying 
the terms of the schedule in this respect, tlie insured vehicle will remain 
covered for '* social, domestic and pleasure purposes." 

(iii) Where the insured vehicle is used for business purposes other 
than those of the a.ssured or for some other business (^/), not ^ing a new 
business, than that dt*scribt“d in the Schedule, the effect if any of such 
use not covered by insurance upon the insurers' position depends upon 
whether the limitations of use in the policy are construed as mere 
descriptions of u.se <ir as conditions to the validity of the policy and 
running concurrently with it {»»). If the “ description of use ” stood 
alone, and without any reference to the scheduled " business or pro- 
fession Uiere is no doubt that use for purposes other than those covered 
by the insurance would not affect the subsequent liability of the insurers 
under the policy (h) . Construed in relation to the usu^ form of state- 
ment in the Sch^ule. tlie description of use may, however, have the 
effect and consequences of a condition of the policy. The words'" and 
no other for the purposes of this insurance ’’ have a meaning which 
assimilates them very nearly to that of " only ’’ as employed in relation 
to specified uses {«). Uixm the authorities whidi have been fully 
discussed in an earlier context, and particularly having regard to the 
dicta of the Court of Appeal in Roberts v. A nglo-Saxon Insurance Associa- 
tion {p), it is dear that where words are employed of such a nature as to 


{/) Bawdrn v. London, Edinburgh, and Glasgow Assurance Co., [1892] i Q. B. 534. and 
see pp. 40!, 405, anle. 

(k) As to the effect of statements of a " proraissorj' ” nature, see chapter Vll, anu. 
p. 433. 

(l) Further, such a construction, if it were adopted, would endanger the legality 
of the contract of insurance, from considerations of public policy, since it would clearly 
make it a contract in restraint of trade. 

(U) Passmore v. Vulcan Boiler and General Insurance Co. (193b). 54 U- L- R- 

(ni) See chapter VII, ante, pp. 433 a 1*?. . . , 

(n) That it would be construed merely as use. contrary to the " description of use 

clause. See Provincial Insurance Co. v, Morgan and Foxon, [i933] A. C. 240,; Farr v. 
Motor Traders' MuUial Insurance Society, [1920] 3 K- R- die discussion of these 

cases in chapter VII at pp. 433 et seg., ante. 

(o) See chapter VII, ante, p. 435, and Stone v. Licenses and General Insurance Co., 
Ltd. (1943), 71 U. L. R. 236. 

(P) (1927), 96 L. J. K. B. 590, cited in chapter VII. ante, p. 435. See also lie Morgan 
and Provinci^ Insurance Co., [1932] 2 K. B. 70, at p. 82, per Scrotton, L.J.. and fier 
Lord Buckmastbr, Provincial Insurance Co. v. Morgan and Faxon, [i933] A. C. 240. 
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amount to a binding indication by the assured of his immutable inten- 
tkms omceming the use of the insured vehicle, such an expression may 
make use for specified puiposeil'and only those purpose, a condition 
of the policy the observance whereof at all times is essential to its 
validity and a breach of which will entitle the insurers to treat tlie 
insurance as at an end, whether or not such breach has any relation to 
any accident, loss or (.Kcurrence on account of which ^ claim is made 
upon them and whether, indeed, any such accident or loss accrues 0£ 
not during the continuance of the policy (f). 

3. Partindtrs of insured vehicie(s ). — The identification and description 
of the insured vehide (r) is a matter fundamental to the insurance and one, 
therefore, in relation to which the prinnpics of non-disdnsurc and mis- 
representation apply with force (s). The insurers in the common type of 
jMoposal form (which has in tlits as in otlicr aspects IxMin already exhaustively 
discussed) elucidate information from the assured as to the motor car which 
is to constitute tlie subject-matter of insurance bearing particularly on the 
following material points : 

(i) Hake of vehicle (/) ; 

(ii) Date of manufacture (m) : 

(iii) Horse-powrr (r). or cylinder capacity . 

(iv) Registration marks (tr) ; 

(v) Seating capacity (x) ; 

(ti) T>T>e of body (y) ; 

(\ii) Assured's estimate of present value, including accessories and 
spare parts (x). 

The materiality and importance of the assort'd ’s fumisliing full and 
accurate information upon dl these points has been discussetl. It is only 
necessary' to add in relation to (v), " seating capacity," that it will have a 
bearing upon the use of a private motor vehicle for the carriage of paving 
passengers, whicli. as has been sliown, is a use rionnally excludeo from 
private car insurance whether under Classes A, B or C " use ” clauses (a). 

Accessories and spare parts are included not only in the assured's estimate 
of present value, Imt also, as a rule, in the cover ol insurance (b). Wliilst 
such parts of the veliicle as may lie appropriately describwl as "accessories 
or spares " are within cover of insurance against loss or damage only as 
long as they are upm the vehicle, the meaning of the phrase " accessaries 
or spares " cannot be extended to cover cssetitial parts of the \*ebiclc, u'hich 
thus, it appears, are insured whether they arc on the insured vehicle or 
renxivcd tlrertfrom (c). 

In SealCH v. London General Insurance Co. (d) the policy covered the 
vehicle and " acceseories whilst thereon." Ibe engine w*as removed from 

(fi See Uu> ftillv in chapter VII. ««rc, p. 4)j 

(r) " There m w> such thinx m law at the ' in*ur^ car.* " fi*r BakkxS, L J., 10 
BtU Anurmmt* C v. Lunua ana Orwerai Imurmmu Co 11913), 17 LI L k too. But 
■ec the eilect ol the DomnttK Agrerment. nnta, chapter VI. p 377. 

b) Chapter VII. amu. p. 431. (0 Qiapter VII. ante, p. 431. 

IM . p 431 . Sec alio J'ajmam v. Afotia L'ntam (1913). 15 M L. R. 106 ; AUen v. 
VmiP»n 4 U AmtamoOtle tniuramee Co (1933). 43 U. L K 33. 

{») Ante, p. 413. , (IP) Ante. p. 433. 

(e) Anle,p.^t 4 ■ h> Ante, p 4x4. 

fr) Ante, p. 4x3. BremtnaU v. CarnktU. (1931). 4a U. L. R. i6h; AUen v. 
UmtsetteO, An. ^inpra\, 

la} Ante, pp. it tea lb] Ante. p. j/ot. 

(r) Sec Saeiam v, London Centred Intmrance Co. (1931), 43 IJ L. R- 398 I dfcwwssjjl 
(artfaer at p. path See alao Boamn v, Vneeertmt Imnmnfe Co. (tuwL LI. L. R. 

•eg iCkl 
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the chassis and whilst so apart destroyed by hre. It was suggested that the 
dause quoted precluded recovery for loss of anything whilst not on the 
vdiide. DU Parcq, J. (<). held that : 

“ The engine it not an accesso^. It is an essential part of the car, and 
" the mere fact that the engine is for the time being separated from the 
" body does not deprive the assured of his right to indemnity when the 
'* motor vehicle baa been damaged, in the sense that one of its integral parts 
0, " has been damaged." 

4. Period of insurance . — The duration of the policy is invariably ex- 
pressed in the Schedule comprised therein. Duration of insurance is one of 
the essential features of the contract, since it provides the measurement in 
time of the assured's rights and the insurers’ obligations (/). As far as 
third party liability is concerned, mere entry into a contract of insurance, 
or even the issue of a policy embodying the terms thereof, is insufficient to 
comply with the requirement.s of the Road Traffic Act, 1930 (g). No person 
is properly insured against third party liability in compliance with his 
statutory obligations unless and until there is delivered to him a certiheate 
of insurance in the pre.scribed form (A). A policy is not in force until delivery 
of the certificate to the assured, or to any agent who holds the certificate on 
bdulf of the assured, has taken plaa’ (1). Following from this, it is sub- 
mitted that insurers having accepted an offer to insure a motor vehicle are 
under an implied obligation to issue forthwith to the assured a certificate of 
insurance in tlu- projK-r form, before the pe riod of insurance which they have 
accepted commences (A). The mere statement in the Schedule of the dura- 
tion of the policy, with its jKjints of commencement and terfnination, is in- 
sufficient to satisfy the requirement- of the Road Traffic Act, 1930, and will 
save neither the assured from the risks of prosiHrution nor the insurers from 
liability for breach of an implied tenn of the contract of insurance (/)• 

The effects of the statement of the duration of the policy may be sum- 
marised. therefore, as follows : 

(i) Determining in point of time the extent of the assured’s rights and 
the insurers’ liabilities to indemnity. 

(ii) Fixing the date before which the insurers arc obliged to issue a 
certificate of insurance in the proper form to which the assured is entitled 
by xurluc of the implie<i terms of the contract. 

(iii) Pro\iding the l>asis for the assured's compliance with his statutory 
obligations under the Road Traffic Act. 1930, and determining the period 
during which, as indicated in his certificate of insurance, he may lawfully 
drive. 

5. Premium , — This represents the consideration mo\'ing from the 
assured to the insurers in return for the li-abilities undertaken by them under 
the policy (m). In practice consideration is invariably a money pa\-ment 
made by the assured to the insurers cither prior to or upon the issue of the 
policy embodying the terms of the contract of insurance (fi). The premium 
and Its incidents have been separately discussed in an earlier chapter (w). 

(<) A» reiKiTted U. L. K, 39S, at p. 400. 

(/) S«c chapter VU, ante, p 468. 

13 Hatsoury’s Statutes 607 ; ante, chapter IV. pp, iS8 *t re^. 

(i) Itwt.. ». 30 (5). See chapter IV, ante, p. 114. 

(i) Starkey v. tiall, [1936] t All E. K. i8. 

(A) Ante, chapter Iv. p, 314. Thu. however, docs not stnctly accord with practice. 

(d Ibid. See genmily Ocean Accident and GnaraateeCorparaiion. Ltd. V. Cole, [1933] 
3 K, B. too, ami Starkey v. Halt (supra). 

tm) Chapter VII, ante, pp. 471 ei xef. 

(m) Ibid,, p. 47i. ud see also, mule, pp. 411, 413. as to the relation of polky and 
propoMl. 
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6. — ^MotcHT iasorasoe policies commonly anticipate renewal 
and acoordingly make proviakin te the renewal of the arntract in tile 
policy (o). Alttioui^ usually proMded fco' in this way and very frequently 
effected, renewal of insurance is 1^ no means automatic or a binding term 

the original contract (p). Unl^ the contrary be provided it is uways 
open for the assured or the insniers to decline to renew the poliQ' for a 
forther period fy). If the power of renewal be exercised, the obl^tbns of 
full and accurate disclosure incumbent upon both parties to the tnsuranae 
le-attach as at the date when renewal is allied for (r). 

This subject, however, has also been dealt with fully in the preceding 
chapter. 

7. JDafe of signature of proposal and deeforaffon.— The assured’s proposal 
form as ccmmleted is invariably incorporated by express reference into the 
policy (s). This incorporation proceeds in three ways : 

(i) By express terra of the proposal form and declaration thereunto 
annexed (f). 

(ii) By redtal at the commencement of the policy tliat “ the proposal 
and declaration dated as stated in the Sdiedule shall be the basis of this 
contract and shall be deemed to be incorporated herein *’ (u). 

(iii) By express condition attaclied to the pnlicv that " the truth of the 
statement and answers in the said pru|)osal sliall lx* a condition precedent 
t(i any liability of the insurers to make any pajincnt under this iwlicy " (v). 

The effect of the two first mentioned proNTsions has already been ex- 
amined (w). that of tlie third will be indicated bter (x). The Schedule 
supplies the necessary connection between tlte assured's proposal form and 
declaration and the pqlic>' issued thereupon. !>>* identifying tlie proposal 
which is incorporated into the policj* and so providing tlie basis for the 
application of the bads term " or the “ condition precident " nsqxctiveJy. 
Any misstatement in the ].Hx>iiosal and any misrepresenUtiun or non- 
disclosure oi material facts u'lll thus constitute a iVeadi of the ’’ liasic 
term "of the policy or amount to the non-lulhlmcnt ol a condition precedent 
to the liability of the insurers to the assured thereunder (y). 

The cases of Rogeruut v. ScoUisk AuUmulnU and Geueral Jnsuramca Co., 
Ltd. (a), and Bell Assurance v. Licenses and General fnsnrame* Co. (6). in 
which questions as 10 the effect of the Schedule m motor pciides arose 
incidentally, have been sununarued elsewhere (c). 

The de^riptioD of the meaning and effect of the Schedule in a motor 
policy may usefully be concluded ^ a fuller account nl the case of Seaton v. 
Loudon General Insurance Co. {i). As anil be scat, the Schedule of the policy 
in that case contained many of the terms and restrictioiu arbkh are found 
in other parts of the iqwciroen policy considered in this chapter. 


(«) See cliapter VU. mW. p. 4MI, where rearwaJ u felly ducaaSHi. 

la eoaM taMueecc coMiects. e.g life ineeraaie. renewal by liM iasonn is often 
obtiietary opcai payxiaat of prenuom. 

M Ante. p. 4^0. la aiouie tasoreace tbe imewal lam Is turvarfably so framed. 

(d See chapter Vll, am*, p 470. Ke Wtium ant Seamsk, O*.. * tlh. at. 

(«) See chapter VI i. ealr. pp. 3S5. 411, 413, lor a d fsca e rio n cil th« effect of the 
propMal fona whether ta corpe r ated or ant. 

}/» Chapter Vll, am*, p. *frt. fa) dm*, p. 

(•) Ptm, p. 6*3. (at CbaptW Vll, am*, p 415. end «af*, p 

1*1 r- #r. p. 63 1 

(T) Sea duiptcr Vlt. oafs, pp 3t5, 413. tor toll <ltoti.-ariaa of tfala. 

S (i9j0. '-fftl-Ts*. 

17 iJ. L- K- 100. 

Itagmum *■ Ctm. mm*, p. *4; MTe Case, oak, p. ^ and past, ciMpUr X. 

dWi), 4J U L. R. iiS. 
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In the case dted M there was an affirmative answer in the proposal 
fonn (whidi omtainea the usual '* warranty of truth ’* rhiw (/)) to the 
<loesii«i ** Will vdikk be waged on own premises } ’’ and W policy 
contained the fottowing loss by damage clause : 

“ In respect of any motor vehicle the sole property of the assnted and 
** described in the schedule hereto wldlst such vehicle u *v««b used by the 
" assured solely for the purpose warranted in the schedule and is in the 
” employment, custody and control of the assured and being driven by him 
“ or his folly competmt paid and licensed driver, that is to say ; (i) Against 
“ damage to any vehicle described in the schedule hereto caused by accidental 
*' impact between such vehicle and any person, animal or property, the 
" necessary lamps, tyres and accessories whilst thereon, . . 

and also covered " loss of or damage to any vehicle described in the Schedule 
caused by accidental fire." The vehicle was described in the Schedule as 
a Ford motor-lorry, and there was a warranty that it should only be used 
for the purposes of the assured's own bunness. During the currency of the 
policy the assured took the engine out of the chassis for repairs. He left 
the (±assis in his own garage and the engine in another part of his premises. 
Whilst there the engine was destroyed by fire. 

It was urged on tehalf of the insurers that they were not liable because : 
(i) The assured had increased the risk ; 
fii) Had altered the subject-matter of the insurance ; 

fiii) The policy was issued to cover a motor-lorT>', and the vehiefe 
was not such when deprived of its motive power ; 

(iv) If the assured's claim was upheld a lony might be taken to 
pieces and then sent to different places, making the Company liable 
on separate insurances of each separate part. 

It was held by Du Parcq, J. : 

(1) That the answer to the question in the propo^l form only meant 
that the vehicle would genetally be kept in the assuml’s own garage. 

(1) At the time of the fire the vehicle stxU came within the schedule 
deachptioD although in two pieces. 

(j) It was still being uaeil for his own business and it was still in his 
employment, custody and control," and " being driven by him or bis fully 
“ oompetent paid and Ikenjied driver ” in the .sense ol the policy. 

(4) That the assured could recover. 

It is a little difficult to follow this decision ^m the reports, since the 
fire clause does not (g) contain any qualification as to the employment, 
custody and control or the driving of the vehicle. The third point of the 
decision seems therefore unnecessary to the rc.sult. It is submitted that 
this case roust be followed with caution, and is applicable only to cases in 
which the facts arc similar. If, for example, the engine had been burned 
whilst undergoing repairs on the premises of a firm of repairers, it seems 
doubtful whether the decision would have been the same, though if in those 
circunuitance* the chassis bad been destroyed it might be. 

PART 3.— CONDITIONS OF THE POLICY 

As has been explained (A), the term condition is used in some branches 
of the kw signif}W a term of a contract the breach of which goes 
to its root and entities the innocent party to treat the whole contract 


a SeeOim v. London Genemt tmmmnco Co. (igji). 43 U. L. K. 398. 

At to whid) «M mmo, chaptw VII, p. 467. 

At tepoitad, tot Seoion v. London Ooneroi Jnowmnto Co. (i93t), 48 T. L. It 374. 
AnU, pp. 493 «f 
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as having fallen to the ground (i). It was also pointed out that the 
tenn “ condition ” does not n^otssarily have this significance wh«i 
found in a motor insurance but may be either a fundamental 

or a non'fundamental term in the sense explained (k). Thus, of the con- 
ditions found in the specimen policy considered in this chapter, not one is 
of the fundamental ty^. the bi^ch whereof affects the validity or existence 
of the policy, though what amounts to a breach of one of these may also 
be a br^ch of a fundamental term of the contract {!). 

On the other hand, the compendious " condition precedent ” condition 
found below makes the breach of most of these non-fundamental conditions 
identical in effect (m), for all practical purposes, with a breach of a funda- 
mental condition (n). 


I.— Condition i. Notice 

" The assured or his legal personal Tepreaentatives shall give notice in 
" writiiig to the head or any branch office of the Company as soon as pos- 
"sible alter the occurrence of any accident and/or loss and/or damage 
“ with full particulars thereof. Every letter claim writ summons and/or 
" process shall be notified or forwarded to the Company immediately on 
" receipt. Notice shall also be given in wTiting to the Company immediately 
“ the assured or his legal personal representatives shall have knowledge 
" of any impending prosecution or inquest in connection with any accident 
‘ for which there may be Hability under this policy. " 

The failure to observe this condition, like the brcacli of any other con- 
tractual term or condition in the policy. dLsentilles the assured to make any 
claim gainst the insurers in respect of any loss, damage, or liability to 
which it refers (o). 

It may be also that such breach not only disentitles the assured to make 
any claim in respect o( a loss or, etc., to whkh it refers, but, by operation 
of the compendious " condition precedent ’* daase {p), precludes him from 
making any claim whatsoever under the policy (q). Nor would this con- 
struction tie so unreasonable (r) as at first sight might seem, since failure 
to give notice of a third party claim, or counterclaim (s), or to lend proper 


(0 Such may be cooditioos precedent, in which case the contract m void imih« at 
the optioii of the party injured, or conditions sabeHsiuent which avoid the contract as 
from the dale of their breach, again at the injureil jiarty's option. See. gnoemUv. 
Hwymau V />arasnt. /.id . i 1041' A C ijo , 'nMi 1 -Ml E K porf. pp. 617 /f lay 
(7) A axa, pp. 4<) ; al lay. It might, however, have some eflcct to negative operation of 
theronfra pm/frtmut rtite. as most la)'Tneii would regard the word as cigDifyingan cmential 
lerro- 

See fully, asde, pp *1 say. 

(/> E.g. of the last, where there has been a failure to dfacloae or falae repraaaatatioa 
of a watttrial fact. 

(«) Ij. on the aaaured'i righto, but not on those of a third party 
(u) See pwr. p. 6x3. and further, snfe, pp. 493 ** say 

jfuifiii V Zwuh {'ttnerml Atrtdrm oud / Iwummtt €p . Ud , f * All 

E R *43: affirnMd. K B. *jo . {ifMS} 1 All E. R jtfc. 

ra) Aa to diis ciaaae. iovarfabfa louod in modern motor policies, see pmt, p. haj, 

(4) TUs to the efloct of a tmench <d moet of the other ternu of the policy. ^ yoaes 
mtd Jtmtt V. Pfmrimeimi /sMStroaca Co.. Ud. (1919). *6 T L. R 71. 

(rj And boanever unreasonable or raaqultaMe the tfleet of a tens in n motor policy 
may be, it must he cooMnied to have ^t rsanit if that to what its pfain tanguage 
means. Sae fVgoMclaf /assmmee Co. «. Mmgmm mmd Fwm, (1933} A. C. ago ; ifa tos oai. 
Ltd. V, Jloauia.[i9r2] j A. C. 413. • 

b) Crass V. BrihiM Oak Jmttrwmc* Ce.. Ltd.^ a K- B. 167 ; * AH K- R* 
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assistince in proceedings may involve insurers in very heavy expenditure 
udiicb thw m^ht otherwise have avoided (m). 

The following points should be noted in connection with this and si milar 
conditions. 

(1) " As soon as possible " means as soon as is reasonably possible in all 
the circumstances (v). 

Thus in Verelsi’s Administrairix v. Motor Union Insurance Co., Ltd. (a), 
a motor policy covering the assured’s death by accident (b) contained the 
following clause ; 

" In case of any accident, injury, damage or loss . . . the assured or the 
" assured's representative for the time being shall give notice . . . in writing 
*' to the head office of the Company of such accident, injury, damage or loss 
" as soon as possible after it has come to the knowledge of the assured or 
" of the assured's representative for the time being." 

During the currency of the policy the assured was kilted in an accident 
in India. Her personal representative learned of her death within one 
month of its occurrence, but did not Icam of the existence of the policy until 
one year alter that event. He then gave notice to the insurers. In arbitra- 
tion proceedings it was found (as a fact) that this was notice given "as 
soon as possible," and Roche, J., held that in law this phrase in the clause 
must be construed as meaning as soon as possible having regard to all the 
circumstances, including the personal representative’s ignorance of the 
existence of the policy and of the identity of the insurers (c). 

But where such a clause as this requires notice to be given within a 
specified time, it must be given within that time, no matter what excuse 
or reason the assured has for not doing so (i). 

(2) As notice cannot be given by the assured until he has knowledge of 
the occurrence, it sometimes (c) becomes material to decide whether the 
knowledge of an agent or servant is deemed to be the knowledge of the 
assured. Thus if the assuretl 1$ abroad, he may not know of an accident 
happening to his car driven in England by his chauffeur until a long time 
after its occurrence. In cases of tliis type the determining factor is whether 
the assured's agent or servant who has knowledge of the accident is under 
a duty to his employer to communicate information of the accident to the 
assur^ (/). 

Thus in the example given, or where the accident occurs when the car 
is in charge of a friend to whom it has been lent, the chauffeur or friend 

. ( 1 ) See, eg . Dickinson v. DrI Solar. fi»>3o’ i K B 37(1. am} Hood's Case, [1928J 
Ch. 793. 

(«) For example, where judgincot i.subtaiaed by the third party by default — as might 
easily happen under the present rules of procedure — and tiie insurers are obUgoJ in 
consequence to pay a large sum in sati.sfacUoii thereof under s. 10 of the Road Traffic 
Act, I 93 ^. But see H'ludsor v Chatcrafl, {1039] 1 K. B. 279; [1938] 2 All E. R. 751, 
when iMurers obtained a setting aside of the third party’s judgment under Order 27, 
r. 1 5, K.S C 

(e) See Verelst's Adminislratnx v. Molar I’nion Insuranct Co.. LU., [1925] 2 K. B, 
137. See (urtlier. post. p. 592. 

(«) [19251 2 K. B 137 

(i) For other point.s decided in this case, see ante, p. 557. and post, p. 592. 

(e) As to the meaning of " as soon as jiossible. ” see also Hydrauiu: EngineariM Co., 
IM V {iStSJ. 4 Q- B. D. 670 ; Hick v Kaymomd and Jttid, [1893] A. C. 22 ; 

HitMam v. Stewart &• Co.. [1903] A. C 389. 

( 4 ) See Casttl V. Lantaskir* and Yorhsktrr Auidrnt Insurane* Co., Ltd. (1885), 
f T. L. R. 495 ; tmt tee also H* Calemam's Depositonts. Lid. and Lije and Health Asstmnet 
Atfoeiattim, [1907] 2 K. B 798 (C. A.). 

(») At to whan knowledge of the agent » deemed knowledge of the principal, aee 
I Habbm's t«w«, 2nd Edn. 292. and the cases ertod ante, chapter V. p. 299. noto (*)■ * 

{/) Where the danse provides for notice " as boob as possible." or " immedtete 
aotke." but not when no^ within a specified time of the accident is rsqnlred. 
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would presumaldy be under « duty to infbnn tbe aisured ol the occamnoe 
within a reasonable time. tti^^lasttred's htHisemaid would prenuaah^ 
be under no such (kity. and her Immledge of the accident crnud not then 
be deemed to be the Imoadedge of the assured {g). 

(3) The meaning of “ leg^ persmial representative ** is doubtfuL In 
most cases it would be held to mean the executor or administrator of 
assured's estate after his death. But in some it might be held to mean any 
authmised agent of the assured. 

In most cases the question will, it is submitted, be academic, since In 
such phrases as “ immediately tbe assured or his personal representative 
shaU have knowledge " or *' the assured or his personal represe n tative shall 
fpve notice ’* the words “ the assured “ must, it is submitted, be read as 
mchidtng any duly authorised agent of the assured whose knowledge or 
notice would in law be deemed to be that of the assured (A). 

Thus in VertUts Aiministralrix v. Motor Unton Inturane* Co., Ltd. (i), 
it was held that the {dirase " the assured's representative for the time bdng " 
in a clause requiring notice of any claim included the assured's posonal 
represdtative alter ter death, althoiq;h in other parts of die policy reference 
was made to the assured's " legal personal representative " (A). 

(4) " Immudiaidy." — It is doubtful whether this means more than "as 
soon as possible " (/). It is submitted that in eadk case where phrases such 
as these ai^Mear (m) the dictum («) apfutived by Roche, J.. in Verdat’t Case (0) 
(hat 

” the question is not what time would hav'e been necessary or what time 
*’ would have been reasonable under ordinaiy cifcumstanoes, but what time 
*' was leasonaMe under existing circumstance*, aasaming that, in ao tar as 
*' the existing ciicnmstances were extraordinary, they were not due to any 
" act or default on the part of the assured." 

(5) " Notice in wnting ." — Whether or not notice in writing is required, 
oral notice will in some cases be sufiicient {f>) where the insurers have accepted 
it (y). Some policies require merely *' notice,*' which may then be oral, 
and is sufficient if given to some person authorised to receive it on beball 
of the insurers. 

(6) The differing requirements in this condition as to the addresses of 
the notice should be ob^rved . UTiere Uic notice is to be given at the head 
or branch office of the insurers diere is no difficulty where written notice 
is necessary (r). 

^Vte^e written notice " to the Company " (s) or " to the underwriteii.'' 
is required, the notice should as a rule be sent to the head office of the 


Ifi Save la special circaiiutaiices. a* tot taslaace srhete the aasand gOM away 
leaviog Ins car ia bar charfa. 

(A) £.g. the aiaaagcr of a conpaay. As to wbes tbe agaot'* k nowledge ie dee m s d 
to br that ui the Pnaapal. me 1 llatotmiy’s Lasrs, md Kda zvt, and mmU, chapter V, 


7.yn. 

tmtwwue Ce.'t ArMt*~ 


p. 399. note (r). 

It) ti9»3] » R- B- >37 

(*) ror other point* decided in thi* case, see ante , , , 

(/> See Kt K'iUmmu ead LaatmtMtr* and YarlUkire A 
Um (J9i»). 51 W. R. lit. 

1 ai) For Mianmla, " forthwtib.” 

(a) CM Lord HsascMBtL la Htek v. f t e ymtm d emd JUU, [1E93] A. C as. 

(ri ^»*3l a K- B. 137, at p 1^3. 

(P) SleCmmeB v. Polamd (i0O6). 33 li. L. R, 77. 

^1 Sas gmmaUf a* to tniiw. Pmt, chanter JX, See alao £mmie v. Srnf tay m 
iimmal /aumcncf AssedaeieR. LH.. 11930) t K. B, yay ; Brsnk v. T n Mg m immtami* 
Ce. 1.9,61. 79 UL,H,S63. . 

a nosiM the notioe it sddfaaaed «» tile oemfMay sad not IB sa latieidsaf. 

Aa la tha Mcead part of ebovaspedaMa enadithML 
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tawtieit (Q, andnotioe to a brandi oflEioe or to an agent will not be stdfeient, 
tndfltt the aatuied obtained his policy through such office or agent (u), or 
meh offioeor agent has been held out by the insurers as authorised to recdve 
it ^)4 Many polidea contain erqrress directions as to the address to which 
notice is to be sent. 

The atturad, however, will be wise to avoid treating notice to an agent as 
sodSident if Um policy requires a different mode of giving notice, as is shown 
by tlw following case. In Brook v. Trafalgar Insurance Co. (a), the plaintiff 
h^ insured his car with the defendant insurers tbrongb an agent named 
Nelson. The car was destroyed by fire on December 17, 1943 : the accident 
was reported to Nelson on December j 8 , who provided Brook with a claim 
fmtn. The form, dated January 3, 1944, wa.s completed by Brook and 
tetnmed to Nelson, adio sent it on to the head office of the defendant com- 
pany in London. There was a provision in the policy that 

“ Notice of any accident or loss must be given in writing to the company 
*' at ita head office immediately upon the occurrence of such accident or 
*‘ loaa ... in the event of failure to comply with the terms of this condition 
*' and. in particular, if within aeven days after such accident or loss has 
" occurred the company has not been notified as above set forth, then all 
" benefit under this policy shall be forfeited." 

The due observation ol the conditions of the jwlicy by the assured was made 
a condition precedent to the right of the assim-d to recover under it. 

In the Siffiedule to the {»licy appeared the words “ J. Nelson, agent.” 
But by Condition 9 of the policy ” Any alteration in the terms of this policy 
is only binding upon the conipan)' when made at the head office under the 
hand of a managing director or .secrctar}'. " St.^bce, J.,held that the company 
had waived (ft) the policy conditions as to notice of los.s, and that therefore 
the plaintiff was entity to recover. But the Court of .Appeal (Scott, 
Tucker and Buckxill. L.JJ.) reversed this decision. Waiver had not been 
pleaded by the plaintiff, and therefore the issue of waiver sliould not have 
been considered at the trial of the action. In any event, there was no 
sufficient e\idcnce that Nelson had aothority from the company to waive 
the express condition as to notice having to be sent to the company's bead 
office. Scott, L.J., used these words : 

" It is common knowledge to everybody that policies are issued at the 
" instance of agents who procure the business and who get a small com- 
“ mission on the premium for doing so. That is the sense which pritna facie 
" the printed word ' Agent ' at the bottom of the policy bears. It appears 
" there for the simple reason that it so serves as a record for the office files 
“ of the company as to who was the person entitled to commission. To 
'' suggest that tlie word ' Agent ‘ in front of the name there gives the com- 
*' mission agent authority to take the place ol the comptany and waive an 
" express condition requiring that written notice should be sent to the 
" bead office of the company, when they’ have doeens of agents all over the 
" country of that type, is, 1 venture to think, ridiculous." 


(() For this purpose many policies contain on the back or elsewbete in the policy 
SB ^dress to wbkh the assurto is expcessly directed to send notice. 

(«) See Gate v. Lewu (18461, 9 Q. B. 730. and Mandem v. City and County Atsurune* 
Co. (i«*5). L. R. I C. R 131. 

{») Sue Mandtn v. C«^ and Cotmty Atsuramce Co. (|863>, L. R. 1 C. P. 133 ; A/S 
Rmdat v. Arew, ltd., {iw?] 3 AU E. R. 577 (B- 

im) (1946). 79 U. L. B. 865 (C. A.l ; see also H'iffieiiu end LaneasHn and 
Yorkemre Aeddant Intmnnee Ce.‘t Artitratiam ^903), 51 W. R. 333, a workman's 
ooBtpenmtioB caw. 

W As to watvBT, «M pod, chapter IX, p. 69 t. 

LJI4. * 9 
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As to the fonn of notice required, the case of Herbert v.RaUmty Passengm 
Assemmee Co. (c) should be b^e mind. The point under considaatkm 
was whether proper notk^ had beSbr given to insurers of the conunenoHnent 
of the proceedmgs as required by secticm lo (2) of the Road Traffic Act, 1934. 
PoRTEK, J., as he then was, held that no proper notice had been given, for, 
even accepting that notice to an agent was notice to the company of the 
bringing ol proceedings, such a notice to be effective must be nven formally 
as a notice, and it was not enough that the fact of an action being brought 
against the assured was mentioned in a friendly, casual conversation with 
the insurer's agent. 

(7) " Fwii ^rticulan ’' — It is submitted that this means particulars 
sufficient to inform the insurers of tlie nature and of the approximate extent 
of the accident, loss or damage, and does not require the assured to give 
particulars of anything which he does not know (<0 or is not presiuned to 
know {«). 

Havirtg regard to the almost in\‘ahable practice of motor insurers of 
sending the assured a form (/) oflet they learn of an accident, which he is 
required to hll up with detailnl particulars, it is apprcliended that cases 
would rarely occur when insurers could relv upon the inadequacy ofpar- 
ticulars sent in compliance with this condition as a breach of it. Titus, 
pros'ided the assurer! gives the place, and date of the accident, the number 
of vehicles involved and of persons injured, and soihe indication of the 
nature of the injuries or damage involved, he will comply with its 
requirements. 

Many policies conuiit express directions as to the particulars required 
in the immediate notice of an accident or loss. U'hcre these appear they 
must, of course, be complied with according to the contract. 

Tlte requirements as to notice of an acadeni, lu«$. etc., under this con* 
dition must be carefully dtsunguished from tltose whicii the assured is under 
a general duty apart fn*m the contract to give (g). 

(8) “ Recast oj vnt, rtc."— Receipt here means recejpi by the assured 
or some agent authorised on his beb^i to receive it. 

The partial stcnlitv of this clause effected by section 38 of the Road 
Trajfihc .■\ct, igjo fA). has been explained in an earlier chapter (1). The 
power given to insurers by the proviso to that section to obtain repayment 
from the assured of immies paid by tfiem and afiplied in Saiisfactitm of the 
claims of third parties is exercised in the specimen (k) (tolicy by a succeeding 
condition {!). the " conditKjn precedent " clause. 

Wliether the giving of notice in tin* required mode and whether the 
required time will be treated as a condition {m'Cedent to itw msurers' 
habtlity or to the right of the assured to recover under the {xilky depends 
not only on the presence of a “ ccmdition precedent ' clause but ato cm the 


M fivj*: ! All b k 650 

{i} 1 1 «rhc«c kis *rrvaot tn •feat'* kmmlcdgc M deemed to bt htt Sse seu* 
p. Ji9aa<i p J9I. 

(*) W Sfsw* V IfstTfy 8 Exeb »io . \ Sehrmot Vtr*, A*., huv- 

mmu Co. 0/ hfm Zmloiul. .i -V, A < J171 

(/) Or ibrfeM it to him with the iwrae of tfa« policy. 

(A ta Hi»f op the cUim lorw Mat to him aflat the Uwtws laam of ^ 
accidcat Wbaie this ionn accompaala* the issiM of the as Is w n m a tha as Ihs 

oua, it ie eohmittad that m the a h e e a cc of exprua dlrKttamrtlw haMusd aaed not AU 
ia tiiat Iona aad Mod it as the aotka nqauwl by sach coodUkHMaathal oaoildawd in 
tha text. 






>3 Hshbnry's ikerate* hoy , mUr, chapter fV' 
Amu, chaptm IV. mo, 

Ae ia BMMt others. 


in riMMlWno 7. pan. p. «ei* 
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intention of the parties as expressed in the language of the contract {it}. In 
Re Bradley and Essex and Suffolk A ccideni Indemnity Society (m), a work- 
man’s compensation case, the assured was required to keep the name of< 
every employee and the amount of wages paid to employees in a proper 
wages book, and the fulfilment of this term was declared to be a condition 
precedent to the company's liability under the policy. The assured kept 
no wages book (mm). Nevertheless he was held entitled to indemnity, for 
it was dear that the sole object of the clause was to provide for the adjust- 
ment of premiums, and compliance with the clause was not a condition 
precedent to the society's liability. In Welch v. Royal Exchange Assur- 
ance («), where the insurance covered fire risks, the policy provid^ by one 
condition 

*' The insured shall also give to the Corporation all such proofs and 
" information with respect to the claim as may be reasonably required. 

" No claim under this policy shall be payable unless the terms of this 
"condition hav'c been complied with." , 

The condition precedent clause was phrased differently to that in Brad- 
ley's Case, and read 

" The Corporation agrees (subject to the conditions contained herein, 

" which conditions shall, so far as the nature of them respectively will 
" permit, l>e deeiped to be conditions precedent to the right of the insured 
" to recover hereunder) to mdemnify the assured ... in case of damage by 
" fire.” 

Despite rept'ated requests, the insured refused after putting in a claim to 
give insurers information as to banking accounts operated and contiolled by 
him in his mother's name : although there was no fraudulent concealment 
and the banking accounts did not contain any material justifying repudiation 
by the Corporation, yet the assured's failure to disclose the information 
required within a reasonable time after the request of the Corporation was a 
bar to his right to recover. BRaxsox, J. (««), held that the words " so far 
as the nature of them respectively will jiennit " avoided the difficulty raised 
in Bradley's Case, and that the condition as to giving all necessary' proofs was 
in the circumstances a condition precedent to his right to recover. This 
latter finding was confirmed by Mackixxox and Finlay, L.JJ., in the Court 
of ^peal (o), though Slesser, L.J.. doubted it. 

"The circumstances in which, apart from Uie provisions of section 38, 
insurers may be unable to rely upon a breach of this condition are describe 
in a subsequent chapter (/>). Clauses such as the above must be clearly 
distinguished from those which provide that, if any claim is rejected by 
the insurers, the assured shall forfeit all rights under the policy unless he 
commences an action or arbitration within a specified time (pp). 

Lastly, if insurers wish to rely on a breach of condition as to the giving 
of notice, the alleged breach must be properly set out in the pleadings (y). 


(M) StoHtkam v Ocean RaU and Gentral Accident Insurance Co. (1887), 19 Q. B. D. 
137. 

(m) ligi 2] I K. B. 413. (Mm) He only employed one man, bis son. 

(«) [1939] i K. B. 294 ; [1938] 4 All E. R. 289 (C. A.). 

(am) Weiek v, Royal Exchange Assnrane*. [1938] i K. B. 757. 

(o) [1939] 1 K. B. 194 : I1938] 4 All E. R. 189. 

{p) Post, chapter X, p. 691 . where waiver and estoppel are deaenbed. 

(pp) Such clauaes caoie into operation m, tnier aha, Weddell's Case [193a] a K. B. 
363 ; Lottus V. Port of Manchester Insurance Co. (1933). 43 U- I- K- xyz j Rew/t v, 
London General Insurance Coi (1934), 30 U. L. R. 114. 'They are equally invalidated 
against third parties by s. 38 m ^e Road Traffic Act, 1930 (see case last dited). 

(f) Baiir V. Protrident Accident and While Cross Insuranee Co., Ud., [1939] 3 All E.R. 
690. 
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U.—CatmmoH a. ‘C<»«i>uct or LmcATicni 

** No admlMion offer pcondM^psyniait or indemnity dtell be n»d« or 
'* |dven by or on bebeU A idStiM wilbout the written conient td I3w 
'* Cempnoy whkb ahnll be entiffed if it so desires to take orer and conduct 
'* in tlw name of the aesaied the defence or settlement of any claim Ct to 
“ proeeeute in the name of the assured for its own benefit any claim for 
" indemnity or damages or otherwise and shall have full discretion in the 
" conduct of any proceedings or in the settlement of any claim and the 
" assured shall ^ve all such information and assistance as the Company 
" may require." 

Before considering this condition, the reader should be again reminded 
of the effect of the oMnpendious crmdition precedent clause whid) appears 
later in these conditims (w). 

1. *' No admtsstoM, ek. . . . skaii be made or given by or on btkalf of the 
asswrsd." — This, of course, refers to daims made by third parties. M^t is 
an admission in such circumstances will be a question of fact in each case. 

' The most important questions which are likely to arise under this part 
of the condition where the insurers hax-e not repudiated the whole policy {r) 
are well illustrated by the case of T$tstin v. Arnold &Son (rr), in wfaii^ a 
motor policy contain^ ibc following clause : 

" Tbe assured shall not by hunsell or his agent make any admission of 
" Itabtlrty to or otherwise negotiate with any person in respect of whom 
" indenuuty is or may be claimed under paragraph 3 hereof." 

The insured vehicle was invoIv*ed in a collision with a third party. After 
the accident tbe driver, an illiterate man, put his mark to a statement to 
the effect that be was at fault and responsible (or the same. This was 
coontersigned by his mate on his behalf. The insurers repudiated liability 
on the ground that the driver's admission was a breach of tbe condition 
set out above. 

it was held by BAiLUACftC, J.. that ; 

(i) The written admission, not being port of tbe rvs gestae, was inad- 
misaihle in e\'idcnce. 

(a) Even if it had been so admiHUbte the driver was not the agent of tbe 
owner to make admissions without express authority so to do. wtddi he had 
not got («i. 

( 3 ) That the written ' admuaitm '* did not theteloro come within the 
meanuig of the condition as being made by an agent. 

The position in regard to this clause wlme the insurers have repudiated 
the claim and the adored wishes to admit lubility to the third party is 
considered later U). 

2. " Who shmi be entHial if they so desks to take enwr ... the defence or 
setUesnent of any daim . . . and shaU have full dtscraion in the condmi of 
at^ prweedings and the settlement of any ctam." — As has been pomted out, 
thm is not tinder this m any ordinary motor policy an obUgatwn upon the 
insorers to defend claims brought by third parties against thtb assured or to 
pay any costs memred by turn in defending such claims (w). They are, of 

(«) P” *^1; 

(t) As to the diaicnlt and Unportaai queebom whkh then viM, set fimt, ehaptm X 
L J. K B 1214 

( 2 } This is me important point dneided. since even if part ot the ms festm, tbe 
•dmMon. not being made by an agent, would not have been a beeadKff tbe oaodttioa. 
(I) Feet, chapter IX 

(■) Save poHihiy wbere they bare mpndtated tbe policy or Hsbibry wa d er it, end 
the aaenral feeaonniiiy dafandn procnedinis. fine chaf^ X, pml. wbte* this qwMtiM 
is farther disew e d , end e>. nmu, p. 524, and the onhnnry ee wepnpe r l ibe l p eH ey , whkb 
ittsores s«eiast t U im s ad iwttnff y fmnMes tbnt eenenM to tte iactutiag of ceMS ll Mt 
tolM"niinasa«khiywitbbehi‘’ And see MoOm (£4 «> Co.. 

37 T. L. X OfiO- 
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<30urae, liable to indemniiy the assured in respect of any liability fmr costa 
incurred by the third party under the general indemnity clause in the 
policy(o). . . 

In practice difficulties under this clause rarely arise save where the insurers 
repudiate the P<^icy or liability under it and leave the assured to look after 
imnsdf. These difficulties are discussed in a subsequent chapter {w). 

Lintits of insurers' rights in conduct of litigation. — Difficulties occur {x) 
where there is no question oi repudiation (y) when the insurers take over the 
owiduct of proceedings under this condition (z) and desire to com p romise 
them, allow judgment to go by default, or to dispute the amount of liability 
only (a), whilst the assur^ desires to fight, because, for example, he desires 
to prosecute a coimterclaim against the third party (b) or is obliged under 
his policy to bear the first £x \c) of any loss, or the insurers are obliged by 
the policy to bear only a certain proportion thereof (d). Under a condition 
such as this the insurers can settle any claim against the assured, although 
his policy does not give him a full indemnity in respect thereof. In Beacon 
Insurance Co., Ltd. v. Langdale (e). the appellant, a motor cyclist, had in- 
sured with the respondents against third party risks. During the currency 
of the policy he had an accident, in which a pe^ cyclist was involved. The 
pedal cyclist claimed damages from him for personal injuries. The policy 
contained a term that the compan}' " shall have full discretion in the 
conduct of any proceedings or in the settlement of any claim." There was 
also a condition that the assured should be " liable to pay the first five 
pounds, or any less amount for which the claim may be settled, oi each claiin 
arising under this policy." The pedal cyclist’s claim was settled by insurers, 
who then brought an action against the assured in the County Court to 
recover the " first five pounds.” The Court of Appeal found that the settle- 
ment made by the insurers was completely within their powers and that it 
had been made in what they bona fide con.sidered to be the conrunon interest 
of themselves and the assured, and that therefore they were entitled to 
recover the " first five pounds " (/). 

On the other hand, insurers cannot prevent the assured from prosecuting 
any claim against a third party in respect of personal injuries or damage to 
property not covered by his policy. Indeed, il the assured wishes, he may 
apparently (g) sue a third party for damages against the desire of insurers 
even though he has received full indemnity from insurers in respect of his 
loss under the policy, though in such a cast* the monies received tram the 


(v) See anU, pp. 524 ri stf. (w) Chapter X, fiosi. 

[x) The poeition as to costs when these difficulties arise is discussed below, post, 
chapter X. 

(y) Astothepositioa in regard to litigatton witli a third party wbeteinsureisrepudiate. 
see post, chapter IX, and. as to costs, chapter X. 

(r) l.». the conditkm set out above, giving insurers full power to take over the 
conduct of proceedings. 

(a) £.g. where, in the opinion of the insurers, there is no question as to the fault 
of the accent being Uie aasured’s. but the third party's claim is exorbitant. 

E ln respect of personal injuries or damage to property not covered by his ptdicy. 
See further, P<u(. chapter IX, as to such policies. 

As to this, see Bdips* Motor Poiici*$ v. MortMonk (19)4),' 1 L. J.C. C. R. 365. of 
whidi an account is given in chapter X, post. 

{*} [1959J 4 All E. R. 204. 

^ This case deals with the relations between insurers and sssared. The chfficalt 
posttioii In which solicitors may find themselves, who are retained by insurers and who 
conduct negotiatiotts on behalf of both the insurers and the assurM is coma dared in 
chapter K, pool, p. 729, and see Groom v. Croekxr, |i939] i K. B. 194 ; [19181 a E. R. 
594 fC. A.}, and Jts Cwkor and Taxation of Costs, 11936] Ch. 696 ; [1936] a All E. R. 699. 
Mixftty V. Moon, [1916] a K. B. 339 ; £19^] a AU E. R, 79. 
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third party would normally (A) be impressed with a trust in favour of the 
insureis, and he would have to halpa over that sum to the insurers, fa 
Morhy v. Moore {g) the plaintiff claimed for damage done to his car in a 
collision with the defendant's car. There was a knock for knock agree- 
ment (t) between the respective insurers of the parties, and the jplaintiff's 
insurers paid him for the damage to his car. save lor the " ^t £5 " 
which under the policy he had to bear. They also instructed him not to 
claim from the defend^t more than the £5, as they did not viant the excess, 
in view of the knock for knock agreement. Nevertheless, the j)laintiff 
insisted on claiming in the action the full amount of the damage to his 
vehicle. He succored on the issue of negligence, but was met with the 
further defence that save for the first £5 he had suffered no damage, having 
been paid by his insurer. The County Court judge and the Court of 
Appeal held that this defence failed (i). 

The President, Sir Boyd Mkmkimas. reniarked obiier : 

** I hope tliat the result of this judgment will be that plaintiffs will 
" realise that they atill have whatever may he their full nghts accompanied 
" by whatever duties result from the exercise of those nght.H, notwithstanding 
“ arrangements made tiehind 'the scenes hy insurance companies. If, 
" contrary to the opinion that 1 liave been expressing, the combined effect 
" of arrangements whereby the assured is regarded as liis own insurer for a 
“ certain ivoportion of the loss and this agreement known colloquially as a 
" ' knock for knock ' agreement ts used senou.sly to prejudice insurexl 
" persons when insisting upon the whole of their legal nghta. I .should wish 
■■ to consider whether the agreement were contrary t<* poWic policy." 

Lastly, although insurers may Ijc givm by this clau-se complete control 
over legal pnx'ee^ngs. .\-et they are not panics to the action and cannot 
therefore make an ajiphcation in their own names (/). 

“To proucuie in the name oj the assured any ciatm for indemnity or damages 
or olhermse.“~V add this condition they are apjxirently entitled to tiic 
over and conduct lor their own benefit any claim which the assured has 
against a third {>any for indemnity or damages (w). 

It is submitted, however, that this part ol tliLs condition docs not give 
insurers any greater right than they enjoy under the general right of sub- 
rogatirai (a). Under that general right they can only prosecute a claim on 
behalf of the assured when the)' haie paid all monies due under the policy 
in respect of the accident out oi which the claim arises («). 

A claim for personal (njurics is a cause of action di.sltnci from that in 
respect of damage to property (p). but this part of the condition purports to 


(h) Payment cd pertonal acadent benrAi* by intunm tu the auMiml under tbr 
pobey i« not. however, by way of tiMleniniry. and would be wtudlv irtcievanl See 
chapter II. p 71. and p 540. amu. 

t>) See chapter X. p 717, fxal 

(SI ThU taae i* impuiiant upon the i|tK«tioo ai In tlie extent to which UMurem can 
contnil the awured in proceedings brought by or »gain»t him or tn Inn name It abo 
affects the wnektng ol the ki>r<k (or knorh agreements and MmiUi jurmogwiMats. and 
the question whether the inraren hod Inst thev right In chum a refund uf indcmnit'jr lor 
th# damage which they h*d paid, twt the Prewdent remarked ttuit tf they chose to 
make their asanred a praatnl of that »iun. that did not affect hts rights. 

{It Mmrpm V. AtUndgn and Atoftim, I All K. K 331 (C A.) 

(M) XevMthdesa, itumrers are not parttes to any action prcoeculed by thaat under 
tlui cisnae : they therefore ennisot moke on aapbcaiioA relauaii thereto in their osm 
•tome Murpm v. dsUrid|w awd Afoshw. riOstJ 1 All ¥.. R. S)t (C. A.). 

H Smchaptmll.mde. p. lot. and poet, chapter IX. pp. tt tag. 

See poU. chapter X. and Pagt v. SatttUk Imutwne* Carparinan, (tfNN). oS 
L. J . K . B . ^ ^ 

M See Brmuden r. Hwagp k m (tMa), 14 Q, B. D, tgi. aoMovad in Hf'ibaH v. 
VnSed C mm Uet Bamk, Ltd., [19*0} A. €. tot. 
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^ve the insurers the ri^ht to prosecute the assured’s claim for personal 
injuries for their own beneht. 

In so far as this or similar conditions give insurers the right to prosecute 
for their own benefit the assured’s claims against third parties before they 
have paid the assured, th^ would appear to be void. 

Many policies containing a condition of this kind only cover the assured 
in respect of his liability to third parties. It is submitted that in such 
policies a condition entitling the insurers to take over and prosecute for their 
own benefit claims against a third party would be void, since the insurers 
have no interest in such claims, either by subrogation or otherwise (^). 
Moreover, even under the comprehensive policy the insurers have no interest 
in any claim which the assured may have for damages for piersonal injuries, 
since they are obliged to pay any sum insured by the policy in respect of 
these regardless of any compensation which the assured may obtain from 
a third party (r). 

In such a case, therefore, the insurers would in no circumstances have 
any interest in the subject matter of the assured's claim, and an action 
brought by them in his name for their benefit would be maintenous (s). 

Where, on the other hand, the assured’s claim which the insurers desire 
to prosecute in their own name for their own benefit is one in respect of a 
loss covered by the policy, the insurers can only acquire an interest in the 
subject matter of the claim by subrogation — that is, complete payment of 
all indemnities due under the policy to the assured (/). Their only title 
to prosecute such claims other than by subrogation would therefore be by 
assignment. But a right of action in tort cannot be validly assigned («). 

For the above reasons, it is submitted that the part of the condition 
under consideration gives tlic insurers no more than tltey acquire by virtue 
of subrogation, and is inserted solely for the purpose of enabling them the 
more readily to enforce that right (r). 

If they have no right under this clause to prosecute a claim, they have, 
it is submitted, no right to prosecute or settle a counterclaim without the 
assured’s consent. .Although they clearly have the right under this 
condition to settle a claim against the assured, they cannot, in the absence 
of the assured's consent, do so in such a manner as to prejudice the assured’s 
counterclaim (w) if he desires to proceed with it. The difficult question as 
to who in these circumstances may be liable for 

(i) the assured’s costs ; 

(ii) the third party’s costs ; 
is considered in a later chapter (a). 


(f) See 1 Halsbury's Laws, .ind £dn. 69-7^. 

(r) See anit. p J42. and Hone, Carriage and Ctnerai Imnrance Co., Ltd. v. PtUi 
(«9i*). 33 T. L. K. 131. 

(j) As to maintenance, sec i Habbury's I^ws, znd Edn. 69-73, and cases there cited. 

(r) See Page v. Scoltuk JnsHranct Coeporation (1929), 98 L. J. K. B. 30S. And see 
further, chapter X. 

(m) Sm I, 3 Habbury's Laws, 2nd Edn. (>9-75, 473. and cases there cited. 

(«) Since without this express clause the assured might refuse the use of hb name 
where the insureia require it for purpoaes of subrogation, in which case they would be 
compelled to taJee action against him before suing the third party. 

fw) Whether claim or counterclaim for damage to property or for personal inj^nties 
or for both. Sec Staton Inswanee Co., Ud v Lamgdalt, [1939] 4 AU £. R. 204 (C. A.) 
(p. 597, anie), and Groom v. Crocker, {1939] i K. B. 194 ; [1938] 2 All E. R. 394. 

(n) Chapter X. fosi ; i.e. where the assured refuses to settle and insists on going on 
with a counterebim. And see Eclipse Motor Policits v. Marckbauk (1934), t 
L. J. C. C. R. 365, and Groom v. Crockar, [1939] > K- >94 : [>938] a All £. R. 394, 
of which an account is give’n in chapter X, pmt. I(, in such circumstances, the tosareR 
are to be prevented from exercising their right to settle a third party's claim, as in 
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WItUst it may be that, as betw« inswers and assured, the insurers, as 
stated above, m^t acquire under tiSb condition the right to use his name in 
proaecoting a claim on his bdtalf al&on^ it is a claim in respect of which 
they have made no payn^t undo- the policy, the position as between 
insurers and a third party is, it is sulnnittra, entirety oifEerent. 

As between insure and a third party, the third p^y could, it is sub- 
mitted, object to the insurers prosecuting any claim or counterclaim 
against hun in re^)ect of which no right of subro^tion had arisen (6). 

He oould object on two grounds : 

(i) That they had no rights by subrogation (c ) ; 

(a) That they had no rights by assignment (</}. 

It is difficult to see what the insurers’ answer would be. but it must be 
remembered that in most cases of counterclaim the assured would be 
prosecuting the claim himself both in fact and in law. 

" The insurers shmli have /nJJ discretion in the conduct of any proceedings 
or te the settiement of any cUum ."’ — This part of the conmtion apparently 
gives the insurers full authonty to make any settlement binding upon the 
assured — that is, binding upcm him and the third party. .\s has bem seen, 
the insnrers who take over his defence will be liable to indemnify the assured 
in respect of any costs whicii he becomes obliged to ^ray (a) a third party, 
although these ejcceed the amount of the indemnity given by the policy (/). 
The position where tlie insurers ha\e repudiated the policy or liabUity im^ 
it if) b different. In this case they usually undertake the assured's defence 
" witliout prejudice ” (A). 

It » submitted that if the settlement is not made properly, so as not to 
be binding on the assured as between him and the third piu-ty, it will not be 
binding upon him as between him and his insurers (i). In this connection, 
the case of Martin v Banmster <A). of wluch an account appears in a 
later chapter (1). sboold be noted, as it illustrates the difficulties which may 
confront insurers and assured when* a settlement of a thud psuty claim is 
made by inisurers tinder the power given by this condituHi. Ncverthchaa. 
the clause ts so widely drawn that insurers are iheri'by given power to settle 
a third parti’ s claim without consulting the assured, so long as it is a iom 


practice they often wemid he. ilie whule obfecl ul iIim condtlMin wroubl be defeated and 
an nanny cam the mciet coni]»licnte«l difEi< uttu* wuald nim It U Maggested that Ul alt 
oaem of tbu kind, where tlwr amured widies the rirovecdliigs U> coaUniac sacl tbe ineiiren 
deam to letllc or allow judgment to by dcuoU. at do not wish to dtiqwale babdity, 
both aaaorm and amur^ should in thru own ititemt* endcwvmir to Came to an 
agrveweat at to tbetr nghtsi and bababtara 

{b) Ix befote the tnmrera had paid the whole of the moaMw luadet the poUcy to the 
asmnd in rwfw»ct of the accadeot Ua queatioa. 

(<( iwMs Page V SteUiii imuraact CorporaUoa (fQiu), I>- J K. B. yob, and Amka 
V. imruk Cemeral Aett 4 eal ami LtabtMy tmwrmare Co . Ud . foMg} a AU E. K s^ : 
aftnned. K. & 150; 1 All E K. jio (C. A ). a«d iwrtjMr *««f. ciWpteT X. 

SiM a bare right of aetton an tort i» not aeeignable. Sira } mUtaauy's Laws. 
st»d Eda. 47) and cams tbete ettad. 

it) Wbether by aMilemcnt ce by jndgnuNit and. it is subtaittod, whettiar ha has 
paid aacb coata or imt. 

(/} See amu. p 518, and tee Allem v Lemiom Oumwatee and Aeeidmt Co., Ltd. 
at T. L. R. 954. ymS, dmptor iX 

U) See poot. ohofiut IX aod Uiaptct X 
fl) Saa fiarthai aa to thia. putl. enaptc* X. 
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& settlement, and eva though by the settlement the assured bteomes 
e to pay a sum to the insurers under an excess clause in the poli<7 (m). 

" Tkt asaurei shall give all such information and assistance as the insurers 
may require ." — This means such assistance as they may reasonably require 
for the purposes of this clause — that is, in defending a claim against the 
assured, at in the prosecution against a third party of their right of sub- 
rogation. Vilrat is reasonable depends upon the circumstances of each 
case (n). But the insurers cannot reasonably require the assured to abandon 
a counterclaim which he has against a third party, unless perhaps such 
counterclaim is for some obvious reason certain to fail (o). 

An example of the kind of assistance which the insurers may reasonably 
require is to be found in Hood's Case (^),of which a full account has been 
given in an earlier chapter (q). Thus he must be willing to give evidence 
himself, or to allow his servant or agents to do so (r), and generally to give 
all such facilities as he would give to his own solicitor conducting a defence 
on his behalf. 

In Dickinson v. Del Solar (s) the assured, a diplomatic agent, refused to 
claim diplomatic privilege in a running-down action brought against him by 
a third party. His insurers repudiated liability under the policy on the 
ground that the assured's refusal to plead diplomatic privilege was a breach 
of the conditions of the policy — 

(i) not to act in any way to the detriment or prejudice of the 
Company's interests, and 

(li) to allow the Company to take absolute control of all negotiations 
and proceedings. 

It was held that there was no breach of either of these conditions on the 
grounds : 

(i) I'hat there was no diplomatic privilege, since it bad been waived 
by the defendant's oihcial superior (r). 

(2) That by entering appearance to the writ (which was done by the 
insurers) any diplomatic privilege w-hich existed bad been waived (m). 

{3) 'That since diplomatic privilege only gives immunity from civil 
process and not from legal liability (m), there would still have been a liability 
to the third party and a right to indemnity therefor under the policy. 

This case must, it is submitted, be applied with caution, since only the 
first two (or either of tlrem) points set out abot'e were necessary to the 
decision. The position under this and similar clauses of a foreign sovereign or 
ambassador who refuses to plead diplomatic privilege remains doubtful 


(in) Beacon Insurance Co., Lui. v. Langdaie. >1039] 4 <^1 H. R. 204 (C. A.), and see 
Groom v. Croeker, (1939) 1 K. B. 194 ; [1938] 2 All E. R. 394. 

(n) Cf. ante, p. 141, and cases there cited. See also Welch v. Boyed Enehange Assnr- 
anee, [1939] 1 K. B. 294 ; [1938] 4 All E. K. 289. 

(0) Or to assent to a settleiReat which would have the same lesult. Even here tha 
asanr^ might insist upon going on if lu; does nut by so doing involve the insurers in any 
furthneoat {MorUy v. Moore. (1936] 2 K. B. 359 ; [193<>J * .All E, R. 79, atUe, p. 398!. 

(p) (192S] Cb. 793. (4) Chapter III, ante, p. 116. 

(r) Eor example, see Alien v. London GnaraniM and AceuUnt Co., Ltd. (1912), aS 
T. L, R. 234. 

(1) [1930] I K. B. 376. 

(1) Taylor v. But (1834), 14 c. B. 487 ; Be Snarer, Snarttv. Snaree, [1918] i Ch. 176. 

(w) He Stearet, Snarer v. Snarer (x«/va) ; Ihtff Development Co,, Ud. v. Ketantam 
Gotvrimont, [19*4] A. C. nj, 

(im) Sea ante, chapter II, p. 90. aa to the dire penalties which may be exeented wpph 
perwos who «vaa attempt to pursue titigatton against foreign soveieigiM. dtc. The 
cteMWi of pataoaS who may claim diplomatic privilege haa been inenaaad bw tba 
J}fp$ainatic Privileges (ExtiKMioa) Act, 1944. aw) thalMptoinatic Privilages (Uaited 
Maflom uid InteraatiDDiU Court of Juatke) Order, 1947, S. R. ft 0 . 1947. Mo. 1772. 
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Chapter VlH^-The Policy 

III. — Condition 3. Cancxuation Clause 

‘‘.The Company may cancel policy by sending seven days* notice 
“ by r^iistered letter to the assured at his last known address and in such 
“ event will retuin to the assured the premium less the pro rata portion 
" thereof for the period the policy has been in force or the policy may be 
" cancelled at any time by the assured on seven days’ notice and (provided 
" no claim has arisen during the then current p^od of insurance) the 
" assored shall be entitled to a return of the premium less premium at the 
“ Company's short period rates for the time the policy has b«en in force." 

The provisions relating to cancellation made by this condition must be 
consider^ under three heads : 

(1) Cancellation by the insurers ; 

(2) Cancellation by the assured ; 

(3) Effect of the Road Traffic Act. 1934. upon cancellation. 

(i) CameUation hy the insttren . — Whereas insurers may be entitled to 
cancel the policy upon grounds of initial non-disclosure, or misrepresenta- 
tion. or breach of fundamental stipulations contained therein (v), the 
metl^ of cancellation within the provision now under discussion is appro- 
priate only to cases in which the insurers desire to be released for the future 
from contingent liabilities under ihe policy whicli they would otherwise by 
the terms of the policy be compelJed to bear (r). 

The mode of cancellation prtjvidcd for is simple and needs little comment . 
Notice must be in writing, sent by registered letter to the assured’s last 
known address, and must be gisTn ses'en days liefon" the cancellation is to 
become effective. One of the effects of this t^'po of canrcllation, that the 
insurers shall return a proportionate part of the premiums to the assured, 
is expressly provided for. This course, it is submitted, the insurers would 
be oWiged to follow whether or not any l«»sses have arisen within the terms 
of the policy with respect to which the assured has called U|x>i) them for 
indemnity prior to cancellation. 

The clause is <;iknt as to the effect of cancellation under its terms upon 
accrued rights and liabilities. It is submitted, upon general principles, 
that iinilaterai cancellation by the insurers can have no effect upon the 
accrued rights of the a.ssuTed under the policy (x) or of third parties under 
the relevant statutes (y). The express provision which is made in relation 
to cancellation by the aasuml. to be later discussed, supprnts tiits view* (i). 
The cooditions of the policy, it is submitted, contain nothing in any way to 
qualify the general rule as to the cflect of termination of contractual relation- 
^ps the operation of conditions subsequent or tenns contained therein («) . 

(2) CmuUMica by Uu assMretf.— G>acsponding to the insurers' right to 
cancel upon notice, the condition gives the assur^ a like right. CanecUa- 
titm by him is to be effected, in the same way. by a seven-day notice, and its 
expreu consequence will be to entitle the aastuid. subject to the aualification 
to be next dtscttiscd. to a return of a part of (he pn^hnn which he has 
fxiid in consideration of Uie insurance lasting for a longer pcricMf . Although 

(c) Cbapter VII. mi#, and tm chapUr IX. ftni- (a) Chapter Vtl. mi#, p. 405. 
(#) /.«. by bit owa act a caotiactng party caasot deprive tbe other of hi* vaeted 
nabt* oader tbe tootnct , Me //cymee v UMptto. IM . iwt*) A C ; lOtr] 1 Ail 
E R «7 

(yl See chapter 111 . aeir.p ir«. u to tbe Third PartMa Act. 1930. Oearty tanesUa* 
tion cannot aIbKt the r^t* of a thud party nnder s. 10 of the Act of 1954, onlew a# 
provided by that eeetvw («) jn#fl, p. I«MI. 

(e) C i. whnrv a ctwtnct la diichaipMl for ttw Intim nadnr an napnas ne taapUad 
term within wrhkb anhwiinent impeadbihty hns nrisen See JFiltmm Spaa* 

V. Fatrimm Lnarnm Cewte Buhtmr. Ui . (rpsj} A C. . (1991} xAUE.tL tia. the 
Law ftefcmn (P m ettnted rontmet* ) Act. 1943, <taea not apply tocoAlncttof tnaamnee. 
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umilar in character to his right on cancellation by the insurers, the amount 
of premium to the return of which the assured will be entitled will be less in 
proportion, since in the event of his unilateral act of cancellation he will be 
debited with the insurers’ " short period rates ” premium for the time 
during which the insurance has been operative. 

The rights of the assured to the return of part of his premium are expressly 
qualified by the provision that should a claim have arisen during the current 

E eriod of insurance he will not be entitled to any repayment. Cancellation 
y the assured, as by the insurers, cannot affect accrued rights and liabilities; 
cannot, that is, be retrospective in operation (6). In recognition of this 
principle express provision is made enabling the insurers to hold the whole 
amount of the premium when a claim has arisen during the period before the 
assured cancelled the insurance. 

Effect of the Road 'Trafflc Act, 1934, upon cancellation. — The 

effect of the 1934 Act upon the liability of insurers has already been discussed 
in detail (c). As far as it affects the present matter, the consequence of 
section 10 of the Road Traffic Act. J934, is that judgment obtained by an 
injured third party against the assured becomes enforceable against the in- 
surers notwithstanding that they arc entitled to cancel or avoid the policy, or 
may have cancelled or avoided it (d). Such result will not. however, follow 
if certain circumstances arc present ; the only case which is now relevant is 
that where a policy has b«n cancelled by mutual consent, or under a 
provisi(jn therein, before the occurrence of the event from which the third 
party liability arose, the insurers will be freed from liability if certain 
conditions are satisfied (<■). Tiiis exceptional case and the conditions which 
define and limit it have been fully discussed in Chapter V, and need not 
be subjected to further detailed analj-sis. 

The relevant provisions of the 1934 .Act arc expressly framed to comprise 
such cancellations as may l)e effected under the type of clause now Iwing 
considered {/). Cancellation "by mutual consent" is cancellation by 
agreement either expressed in the original contract or in some later agreement 
of waiver (g) ; cancellation " b}' virtue of any provision contained therein" 
is such cancellation as either insurers or assured may make within the 
express conditions of the jiolicy (A). Neither class of cancellation will be 
effective for the purptise of excluding the newly imposed statutory liability 
of insurers unlc!»s it has been effectwl before the occurrence of the event 
from which the particular tliird party liability in question arose (i). This 
condition gives statutory recognition to the principle which has already been 
submitted, that cancellation cannot be retrospective and will therefore be 
barren of effect upon accrued riglits and liabilities between whomsoever 
they exist {/t). 

Mere cancellation, e^’en validly effected, and made before the happening 
of an occurrence from which liability has arisen, will not be sufifiaent to 
enable insurers to avoid the statutor>' liability to third parties which the 


(b) The faUure to cancel may, however, render enforceable claims otherwise invalid 
by waiver or estoppel. Sec fiosi, chapter IX. 

(c) Chapter V, an/e. passtHt. See also the effect of the M.I.B. Agreements, chapter 
VI, anU. 

(rf) S. 10 (1) (^7 Halsbury's Statutes 544), ante. p. 178. 
je) S. 10 (j) ; Chapter V. ante. p. 397 
(/) S. 10 U) : Chapter V. ante, p. 197 

(/) See pof/, cbaptCT I X, as to the alteration of a policy and the necessary elemurta 
of such agreement. As toT waiver, see also chapter IX. 

( 4 ) pp. sooa/ro^., as to whether this includes unilateral cancellatioit on the 

gtoaod of bruch of condition. 

(f) See Ml*, m, aq? »l mv. (A) ^fnl*, p. 60s. 
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Act tmposec upon them ( 1 ). ^Oat of three farther ooodltionj ntatt 
be Mtiafied. amsequent upon cwdlllAticm. to pn>da<>e this result. TImh 
M nditioDs. srhidi have also been foillv ccanmented upon daewfacsfe (m), «re 
couched in the altenutive and may be sommariaed as follows : 

(i) Sutrender of the certificate of insurance by the assured to the 
insurets, or where it has been lost or destroyed, the making of a statu- 
tory declaration to that efiect, in either case, before the occurrence of 
the event from which liability arose : or 

(ii) Surrender of certificate or making of a statutory declaration of 
loss or desiracdon (umitarly to (i) above) within 14 Aa,y% of canodla- 
tion, even though the event from which liability arises may have 
occwned after cancellation but before surrcndn' or the making of a 
statutory declaration ; or 

(iu) Commencement by insurers of criminal proceedings under the 
Roi^ Trafik Act. 1934. II. section 14. against the assured, after 
cancellation, for failure to surrender his certificate or to make a statutory 
declamtion respecting its loss ; such proceedings to be commenced 
either before the event giving rise to liability occurs or within 14 days 
of cancellation even though such e\Tnt occurs before proceedings arc 
conunenoed (*). 

In concloston. it roa)' be said that as between insurers and assured 
cancellation under the condition under consideration is effective to terminate 
such rights and liabilities as may arise thereafter under the terms and 
within the original currwicy of tlie policy, but ineffective to alter or 
change accrued rights and liabilities, whether of tiie assured or any other 
person (o). .As twtwecn insurers and third parties who have sustained 
bodily injury, cancellation is ineffeetts'e unless it is made within the four 
walls of section 10 (2) of the Rood TrafiBc Act, 1034 — that is : 

(1) Before the <Kxarrence of the event giving rise to liability ; 

(2) Gimpieted by performance of one of the altemativesof surrender, 
statutory declaration or pracerdings prescribed therein ; and 

(3) Such further act being performed liefore tlie occurrenc* of the 
evmt giving rise to liability or within the prescribed time thereafter. 


IV. — CoNiirnos 4. RaTt^tBue CoynuBmoN 


" If at tbe time any claim arises nader thb policy there is aoy othtt- 
" existing insurance covering the same toss damage or babiUty the Company 
" shall not be liable except under SecUon III of this ptdky to puy or con- 
“ tribute more than tu rateable propomoa of any iom damaM oom pe o sa- 
" tkm coata or expense. Provided always that nothing in this coodiboo 
" shall impose on the Company any liabthty from which but lor this ooodi- 
" tion it would have been retired under the provtskms of puiugnaph i (a) 
“at Section ff of this policy." 

" Rateatde coietnbidion.''— The principle of contributiao in bmunace has 
been eaq^atned generally in an earlier chapter (p), and wiU be cemsideted 
in more detail later (4). 

The meaning and effect of rateaMe oontribaUem under a condition eoch 
as this can best be expbtoeid an illustmive eaample. 

Thitt if a poGcy iamied by A insures X's car against Ions or damage to 
the extent of £50, a policy untied by B insures tbe same car agn^ the «mc 
risk for /too. and an ncadeot occurs involving damage to the extent el £73' 
A b liable tmder his polky to 90/150 of the loss mid B 100/190, and X cannot 


q Cbai ^ V. wm , pp aer « 

mi Aub, ehapSer V, pp. vnmrtq. 

1} Anir, p. Ous. (P) Ch^Aur 


U. 


p. M»S. 


m 
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claim mont tiian tiie sunu r^»«80iting Uieae ^portions from either hunrer. 
If, however, there wen no *' rateable contribation clause " in his poUdes, 
X could claim the full from either insurer, and the insurer wlu> paid 
would be Idt to adjust the matter with the other under the ordinaiy law 
of oontribution between insurers (r). 

It must be hoticed that the rateable contribution clause only aj^lies to 
another policy covering the same loss, and the other policy must be a valid 
and subnsting policy under which the assured is not precluded by any 
breach of Conditton from obtaining payment of the indemnity (s). Thus in 
Jenkins v. Deane ( 1 ) a motor policy contained a rateable contribution clause 
In terms similar to those set out above. Goddard, J. (as he then was), 
held that before the insurers could crave in aid this clause in a claim for an 
indemnity under the policy, they must discharge the onus of proving not 
merely that there was another policy in existence, but that the insurers 
under it could be called upon to pay in respect oi the accident in question (u). 

PoBltlon of third pardes la regard to rateable contribution con- 
dition. — It seems doubtful how far the rateable contribution condition can 
apply to the third party liability indemnity. It is submitted that in so far as 
su^ indemnity is in respect of liability for death, bodily injuries or medical 
fees (v) the condition cannot apply. 

At any rate it is apprehended that the clause could not be relied upon to 
cut down the insurers' liability to a claim by a third party claiming under 
section 10 of the Road Traffic Act. igj4 (w), or under the TTiird Parties Act, 
1930 (a), in respect of bodily injuries or death (b). The effect of the M.I.B. 
Agreements on such claims has already been discussed in chapter VI. 

But in so far as the condition applies to third party liability not required 
to be covered by the Act and therefore also outside the scope of the M.I.B. 
Agreements, it is perfectly valid. The position of third parties claiming 
against insurers (c) in respect of sucli liability would presumably be the same 
as that of the assured. 

"Except under Section III" — Section III covers personal accident 
benefits to the assured (or hU wife or both) in respect of personal injuries. 
This condition, then, has no application to that clause, and an assured who 
loses both limbs in an accident covered by the policy may, for example, 
recover : 

(>) £500 under clause III ; 

(U) £1,000 under another policy not issued by tlie same insurers (d) : 
(iii) Any sum which the Court may award in action against a third 
party responsible for the injuries or which such third party may 
voluntarily pay. 

(r) As to which ae« ((eiieraUy, •nU, chapter 11 . p. 103, and post, chapter X. 

{>) See the decuioa of Tuckkk. J., tr. Austin v. Zuntk General Aceti*nt and LtnbilUy 
rnsnranee Co., Lid., (1944] 3 All £. K 243, alhrmed by Court of Appeal, [i 94 S] K. B. 
S50 : [1945I t All E. K. 316, noted ante, p 333, where the Iweach of condition was 
failDTe to ^ve notice ; and see further amt*, p. 329, per Rocan. J., in List's and Gale's 
Cases, ri9»8] t K. B. 359- 

(1) 1«9335. 47 U- b. R. 34a- |v) fWd.. St p. 346. 

10) /.*. the liability required to be covered by s. 36 ol the Road Traffic Act, 1930. 
(33 Halsbaiy's StatutM 607), ante, chapter IV, pp. 188 et seq. 

(w) 37 Halsbury's StatutM 334 ; ante, chapttf V, p. 378 ; i.e. where the third party 
has opined judgment under s. 10 (a) (1). ibid. 

(a) « Halsbttfy’s Statutes ta ; ante, chapter HI, pp. iwetsaq. 

(h) TnonjA it is valid as between insurers and aasuTM or as between insurers and a 
third party claiming in respect ol a liability not require to be covered by s. 36 ^t) (b>. 

(«) Is. under the Third Parties (Rights against Insurers) Act, 1930 (33 llstsbury’s 
Statotss 13) ; aafS, chapter III, p. lao, or by assignment, as in Jenkins v, fisaas (1933). - 
47 U. L. R. 343. and Baerett v. iMndm General Immttnce Co., IM., [1933] 1 K. B. 338. 

(d) Ante, pp. 340 sf teq. 
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Ejfect of eomUtion npon otk«r domes in pohcy.—Ttie effect of a rateaUe 
cantnbotion clause upon a dauaiiscxcluaing indemnity where there is 
" co^isti^ cover *’ has already discussed (/). 

“ Provided obeays ifuiinoti^intMiseomditionsluiU impose onl^Company 
Hability, etc " — This proviso may he assumed to have been inserted with 
the object of getting over the position created in Loyst’s and Gtd^s Cases 
The proviso was found in the rateable contnbution clause in Wedi^s 
Case (k) in one policy, but the other policy contained no rateable contribution 
clause (f). In that case the effect of this proviso does not appear to have 
been properly tested. 

*’ It was p^tod out by counsel tor the delendants that on this ba^, 
" if neitber p^ky contained a rate^e proportion clause, they would destroy 
*' each other entirely, and further, that such might be the position in this 
'* case, seeing that the provuo to the rateahie proportion clause In ooodi* 
“ tion 4 of the road transport company's pobey. seems to negative its use 
*' to cut down the proviso as to collateral insurance in the case of a friend 
** or relative (>) . Howe\*er, he did not contend for this result, hb clients 
*' being content to accept the decision of the arbitrator " (/) . 

On the authority of .-iMsfrn v Zurich Criural Accident and Liabilify 
Insurance Co.. Ltd. (m). howe\‘cr. it a*ould avem that this proviso adu 
nothing to the position when in each policy of insurance there is a clause 
negativing liability in the es-ent of double insurance 

V — CoNDinox 5- UxsAFE CciXDinos ot VmicLE 

” The assured shall take all reasonable steps to safeguard from loss or 
“ damage and maintain tn efhaent conditron any motor car described in 
" the Sdiedttle hereto, and the Company shall have at all times free access 
" to examine such motor car." 

Examples of the incffirimt condition of a motor vehicle which may 
bring it within such a ebuse as the above will be given later. But it must 
here be pointed out that the inefiictent or dangerous condition of a vehicle 
may of itself give rise to a liability to a third party (m). So also may leaving 
the vehick in an unsafe potation on the road (o), even though the owner is 
not negligent in so leasing it (p). 

Two fundamental qupkbns arise upon the interpretation of this con- 
ditkm ; 

I. It it am essential condition That is. » it a condition the breach of 
which entitles the insurers to declare the policy void ? It is submitted, 


(/} Amlf, pjf 53S W Mf. 

Ig) For a lull account of these casa see sale, p v‘* la thaae cases there sras in 
both policies a rateable contributioa clanee. but neither poUcy cootatacd this ptovien. 
Seeaotr, p 531. 

(S) |i93r] 2 K B. 5O3 See unit, p for a full account of tlua cnee- 
iq in LoftCt aod GeU'4 C atee (iwprisl both pchdee contarned a mtanbts enotribntlon 
danse, hot netther co nt sla n d a preow of llu* kiml 

fSf lx to the effect that htecnamaiiy was not liable for laont than half. 

(0 IVv RowtatT. J,. fi932S s K B toy 

(as) "tMtl a Ml fe- K 243; aArmed, B ijo. .1^$] 1 AM E «. s»6, 

(nf^ Mmwrtm v. Pmmidn. (tyiV; 2 K B 43 . Hutekim v Mmmnim (ifMo). 37 
T L, It. ja, donbiail ia v- BrtUmmUi Hyprmu Lmumttof Co., { i K. S. 339 : 

bet MSS Monk Wmkty, t K. B. 75 

(a) Soss.5o.nnsdTlaflk Act, 1930 <>3 HaMtury's Statutes &47) ; Parke* u. Milt** 
(iVto). 4t T L R. soft : Bn« 0 n, Leaf A Ce.. jivthl i K. B. 14S ; Lynch v. ilatSa 
(ttafi, I Q B *9. 

m See s 30, Rmid Trattc Act. ipsa, and tngnm v. ffmttM <4 ■tense We jSwviWt 
XJ4 .Ji 94|]K AII1.B 71 tc A): Mmaemtv.MaitkeaoHdUmii' 

IB. T. «■ /.). tar . iTb. Mp ; 11944] * Ait E. R. >71 (c A.). 
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vith some besitatjon, that it is not. Thus if the insurers, after the policy 
has been in force for six months, learn that from the beginning the assured 
has habitually kept the car in an unsafe or dangerous condition they cannot 
declare the policy to be void from its inception. This question is not entirely 
so academic as it may seem {g), since the insurers might only discover the 
breach after having pmd a loss. Where they discovered it before they could 
always cancel the policy under the <»ncellation clause, in which case, pro- 
vided no claim arose during the period of notice required by that clause, 
no question would arise. 

2. Is ii a coniraciual Urtn or a mere limilaiion of risk ? — It is submitted 
that, quite clearly, it is a contractual term. It follows, therefore, that by 
the operation of Gindition 7, which makes the due fulfilment of any term 
or condition in the policy a condition precedent to the insurers’ Uability, 
if the assured at any time fails to observe this condition the insurers may 
repudiate liability in respect of any claim under the policy, whether or not 
that claim arises out of an accident caused by a failure to keep the vehicle 
in an efficient condition, and whether when the accident happens the vehicle 
is in an efficient condition or not (r). 

The condition under consideration must be clearly distinguished from 
that in question in the case of Bonney v. Cornhill Insurance Co. (/). In that 
case Condition lo was that : 

" The Company will not be liable for injury damage or loss caused 
" through driving the insured vehicle in an unsafe condition either before 
" or after an accident.” 

Section C of the policy provided that the insurers were not liable for : 

" damage . . . caused by fire, lightning, self-ignition, explosion of petrol 
” or acetylene gas up to the market value of the motor vehicle and/or 
" accessories at the time of such damage. . . ." 

Charles, J., pointed out that ; 

“ It is a little difficult to interpret that Section ‘ C ’ in connection with 
” Condition lo of the conditions, because one would suppose that if the 
” valves of a car were in .such a condition that it was backfihng in its engine 
” so as to result in self-ignition it is difficult to believe that one could pio- 
” perly describe that car as safe, and yet the insurance company accept that 
" as a risk for which they must pay.” 

The facts were that the car broke down witli backfiring (u) and otha* 
symptoms indicating that the vehicle was in an unsafe conation. But the 
assured and another skilled mechanic attended to it, and when they had 
got it into what they thought a safe condition, proceeded cautiou^y to 
drive it to the nearest garage. On the way it caught fire and was destroyed. 
It was apparently held that, although in fact the vehicle must have been in 
an unsafe condition, the loss was covered by the policy. 

But it must be carefully observed that that clause {v) could only operate 
so as to deprive the assured of any indemnity under the policy, if the breach 
of it caused the loss, damage or liability in respect of which the particular 
claim for indemnity was made. 


(9) Having regard to the interpretation placed upon this condition below. 

(r) Jones and James v. Provincial Insurance Co. (19*9). 35 Id. L R. 135. 

(0 (iMt). 40 LI. L. R. 39. 

(w) Cf. Mnsgrooe v. Pandetis {supra), where backfiring gave rise to an extensive 
third party liability. See onle, p. 516. 

(v) Aad others like it. 
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In Crossky v. Ro0i TnmspoH mmd Ceimal Jnsuranee Co, (v) & qneatkp 
was raised as to the meaning of isfdause which provided that the assured 
should “at all times see that the otr was in jHoper working order." Roc^, 
J., stated the alternative constructions of it as follows : 

“ One view contended for is Utat that means that the assured shall 
'* ensure that the car is in working order and condition and shall emara 
" that whether he knows of its being out of condition or not, and shall do 
'* it during the whole currency of the period covered by the iimuance. 
" Another construction contended for is that the assured sliall see, so far 
“ as sight and prevision will allow Itim, that the car shall conttnue in that 
'* conditioa." 

It is submitted that the latter is the correct construction of this kind of 
clause, as it (Nearly is of the specimen condition given above, which stipu- 
lates that the assiu^ shall “ take all reasonable steps (a)." 

In Jenkins v. Detuu {a) the policy contained a clause providing that — 

" The assured shall take all reasonable steps to keep the insured vehicle 
" in good repair and condition . . . and the insurers shall not be liable for 
'* injur)' loss or damage through the driving of any vehicle in an unsafe 
** condition." 

An accident occurred whilst the insured vehicle was towing another 
with a defective tow-rope, and it was pleaded by the insurers that the 
accident was caused by the insured vehicle being in an unsafe condition. 
Goddard. J. (as he then was), held that as the tow*-rope wa.s no part of it 
the vrfjicJe was not in an unsafe conditkm. In PuUtin^on's Case " unsafe 
condition “ was pleaded but abandoned [b). 

Uaroad worthy coodltloo.”— In Barren v. London General Insurance 

Co. (c) a polk)' contained the clause : 

*' This policy does oot cover liability in respect of any accident whilst 
" driving the motor car in an unsafe oi unruadwortby condition." 

\\lulst the assured was driving the car his footbrake suddenly failed, 
causing (<f) liim to run dovm and kill a third (larty. The killed man’s widow 
twDoght an aciiun against the assured (c) and was awarded damages and 
cc»ts. She then took an a.ssignmcnl trom ilic assured of hb rights under 
his policy {J) and proceeded to enforce tliem against the insurers. The 
insurers pk^cd that the assured was not covertai, as at the time of the 
accident the vehicle was in an unroadwonliy and tuisafc condition. They 
succeeded in proving only tliat a nipple and cable liad come apart, thus 
causing the brake to be useless at the moment when it was applied (tf) 
before the accident, but faded to prove that ijicy came apart w that the 
assured knew of tlu* defect before that moment. 

Goddard, J., field that in the absence of authority (g). their contention 
failed, lor the reasons which the following extracts tri>m his judgment show : 

{S') Ji U 1 . R nv- 

(a) Cl. Jome* mi Jmrui' Cam [tnprmi aod timrtrU'i Cue \ffwai- 

W fiWC ajU L R iai (Si aub. p. >73. 

(*] 1 K- B » j8 

( 4 ) “ There tsaodoubl that the BccidmtwucAaMd by the foothfuli* fadhag*^ 
crttica] moaieat," per OtiofiaaD, J .aa be thes waai If thte la ao, it la dUbcult to so* 
bow the aoHitwl waa reapotuible for the accident. a» it araa fonad ha knew nechlniii of 
any detect. 

G) tinder Uie Patat Arj.ufenta Art, iSfO (1 j KaUbary'it SUtutea }33i 

(/i Jt ihoukt be ooooed m thn rme. «a in Jsniom* v. Otam (<933}, 103 L. J. K- B 
150. the thud party ten* an aaa9iaji»eni of the aaaiired't ngtit* amter the policy. 

{/) " Bach coonael aaid that thev knew of ao atrthortty on this potat, sod no 
caaaa arava cited. 1 have baas oaahte to had any caaa faUttag ta tha iatefnneo ot 
motw . . . vahklaafowhlcbthteOTaiimUwwKteMkinbaabaaacaMldafBd." tlrid.,at 
p. AfO. As loahnilai aaeJaaiMM. taa, howwvaa, thaeaaaaciiadia thisaaaifoaahowa. 
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'* The addition of the word ' unsafe ’ to ' unroad worthy,' seems to add 
" nothing. If a vehicle were unsafe it would be unroadworthy, and, vict 
" versa, ' unroadworthy ’ seems to imply the same state in relation to a road 
" vehicle as ' unseaworthy ' does to a vessel. It is elementary in marine 
“ insurance that the owner of the vessel impliedly warrants that it is sea- 
" worthy. So far as I know, it has not yet been decided whether tiiere is 
" the same implied warranty in the case of a motor car, and the ol^ect of 
" the ex clu s ion is to put the underwriters of a motor policy in the same 
’* position in that respect as those of a marine policy. It matters not in the 
" result whether the protection is given to the insurers by means of a 
" warranty, express or implied, or by an express clause exempting them if 
" the vehicle or vessel were not fit for the element, were it land or sea, on 
" which it is to be used. It is settled law that there is an implied warranty 
" that a ship is seaworthy at the time of sailing, but there is no warranty 
" that she stould continue seaworthy throughout the voyage " (A). 

" That doctrine should apply to the clause under construction, and it 
" should be read as meaning that the car must be roadworthy when it sets 
“ out on its journey ”. 

This case was important in so far as it purported to establish that there 
is an implied condition in a motor policy that the vehicle shall be roadworthy. 
But this proposition was short-lived. In Trickell v. Queensland Insurance 
Co. (1) insurers repudiated liability to an assignee of W.'s policy, which 
excluded liability “ while the insured car is being driven in a damaged or 
unsafe condition. VV. had been killed in an accident while driving the 
insimed car, which at the time of the collision was without lights. The trial 
judge found that the condition of the car, so far as its lights were concerned, 
was unsafe, and had been unsafe for some time before the accident. The 
Privy Council held that it was unncce^saiy for the insurers to show that the 
car was unsafe to the knowledge of the driver, and that the law aflecting 
the roadworthiness of motor cars should not be assimilated to the law 
governing the seaworthiness of ships at sea. It wa.s not enough that the 
car had ^‘n roadworthy at the start of its journey. No decision was given 
in this ca.se to sav how the claust* would ap]>ly to latent defect. 

"AU reasonahie sUps to safeguard from loss or damage.” — ^This duty is 
rather different from that relating to the condition of the vehicle. It must 
be distinguished from the implied duty to minimise loss (A). Strictly to 
comply with it the assured must, for example, not " leave his car in tempting 
positions ’’ (/) where it is likely to be stolen, or interfered with by children (/). 

Thus in Martin v. Slanborough («i) it was held that to leave a car on a 
steq> slope when the brakes were out of order, and with only a block of 
wood which could easily be removed, was negligent. To leave a car with good 
brakes but no block on a slope where it might be interfered with by children 
would be equally negligent (») and an excellent example of failing to take 
all reasonable steps to safeguard from loss or damage. But if this is the 
construction to be put upon the condition no third party Liability arising 
out of negligent driving by the assured could be covered by the policy. 

(A) Citing and following Parke. B., in Dtxon v. Sadler {1839). 5 M. A W. +05. at 

f i. 414, affirmed nom. Sadler v. Dixon (1841), 8 M. ft \V. 895 ; Btceard v. SkepMerd 
1861), 14 Moo. P. C. C. 471, atp. 493. 

(O [1936] A. C. 159 (P. c.). 

(A) See post. p. 646. 

(0 See Farra v, Hetheringion (1931), 47 T. L. R. 463, where it was held that the feict 
that *fai« waa the aamired's fubit was material and that his failure to disclose it avoided 
the poUcy, 40 LJ. L. R. 132, and see Hambrooh v. Stokes Brotkees, [1933] i K. B. 141 ; 
Bmoff V. Long ft>Ce., [1916] 1 K. B. 148. 

fw) (1924), 41 T. L. R. I, and see a. 30 of the Road Traffic Act, 1930 f«3 Haisbary's 
Statutae 847), which makes it an oflence to to leave a vehicle. 

(a) See Lynch v. Nwdia (<841], 1 Q. B. 39. 

a * 
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It is difficult to see, therefore, ^at failure to take reasonable steps this 
condition covers. 

Examples can be imagined, such as where the insured vehicle catches 
fire and the assured, all the iheans to do so being readily available, takn 
no steps to quell it, but stands by and watchra a small fire starting from an 
electrical fuse spneead and consume the whole car. which would clearly be 
covered by the condition (o). Another arose in Bomuy v. ComhiU Insur- 
ance Co. ip), where there was a question under a similar condition whether 
the assured ought not to have towed the insured vehicle to the nearest 
garage instead of driving it under its own power {q). It is impossible to draw 
the line between examples such as these, and eacli case must be decided on 
its own peculiar facts. But it is submitted that, in general, it would be 
found that nothing which was not a breach of the implied term in an insur- 
ance contract that the assured must not himself deliberately create the 
risk (r) insured against, would come within this furt of this condition. 

This clause, as to taking all reasonable stejw to safegviard from damage 
takes many different forms in motor insurance jxihcies A clause excluding 
liability when the car is driven in an unsafe or unnxid«t>rth\' condition has 
already been discussed (5). In \tUionaJ Farfners’ t’nioti Mutual Insurance 
Society, Ltd. v. Dauson H) an analogous clause apjHared in the policj’ to the 
effect that the assured stiould u.se all care and diligence to aMiid accidents 
and should empjot' only steadv and soIht dnvvTs. The assured, whilst 
driving the car ffimself while under the influence of drink, injured some third 
parties. Insurers settk'd the third jxirties' claims and brought arbitration 
procfedings against the assund to recover the sums so paid, on the ground 
that the restriction imjxised b> the ciauv' referred to was one that was made 
of no effect by section i,; of the Koad Traffic .\i t of 11^34 against third jwrties. 
and therefore insurers were entitled to recover from the assun-d the sums 
paid by way of settlement with the third parties as damages for breach of 
the clause. It was contended on Ix-half of .Mr. Dawvw that sen ion 12 of the 
1934 Act did not require that the ciaus** referred to should be of no effect 
against third parties . the insurers had therefore inaeli a voiuntar>' piaynwnt 
to the third p^ies and could not recover from the assured. The arbitrator 
agreed with the argument of the insurers, but in the I>ivisionai ('ourt Lord 
Caldecote. L.C.J., rejected the contentuHi that the clause was hit by 
section i-t (a) of the 1934 Act. The poUev, he said, did not purport to 
restrict the insurance by reference to the pihysical condtl ion of }x*rsuos driving 
the vehicle. At most, it purjiorted to restrict the insurance from aiiplyiog 
to cases where the assured liad not used ail care and diligence, and tiiat uas 
something quite different from a restriction which refened to the ph>'sical 
condition of persons driving the vclucle. The j>ro\iso to .•aclion 12 did not 
apply. On the other hand, a sum of alxiut £1 .000 bad bn^n jxiid by insurers 
to the third parties as a result of the failure of tli«> assured to use all care and 
diligence to avoid an accident. The damages paid by the- insurers were the 
natural results of the lireach of contract which the assured comniitled, and 
the insurers crxild therefore recover the sums piaid. 

A aecond defence was pul forward against the insurers which, though also 
rejected by Lord Caldecote, r<*quin^ examination. It was argiKd that 
the daose reqmhng the assured to use all care and diligence to avoid aeddeots 
was repugnant to the main purpose of the policy, t.e., insurance against 

to) Cf. anu. p. 516, ip\ (lojt). 40 U. L. R. 39. 

(f) It wu hull that to tlw cifcunistABCM it was mtaouable to dirtvt. 

(r) See past, chapter IX. me to thhi Unf^ied tern. 

(!) Cl Sarrotf') Caae aod TneMot v. QneeMiamd Immante Co , amU, pp. 60S tt uq- 
W * K. B. 4*4. 
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liability to pay damages to third parties for the negligence of the assured. 
The aiTgument was this, that insurers might not say " We will insure you 
against negligence on condition that you are not negligent." This contention 
was put forward in Concrete, Ltd. v. Attenborotigk («), where the policy was 
one insuring an employer against accidents occurring in his business. The 
policy contained a condition requiring the assured to exercise all reenable 
care in seeing that the plant, etc., was substantial and sound and in proper 
order, and that all reasonable safeguards and precautions against accidents 
were provided and used. Branson, J., interpreted the rlangp as meaning 
that the assured did not guarantee that he would see, but that he had to 
take reasonable care in seeing that the plant, etc., were substantial and 
.sound. If, for instance, he had taken reasonable precautions to provide a 
fence for a wheel, and the fence was not used, and as a result someone was 
injured, the assured might still be responsible under the Factory Acts, but 
having taken those* precautions, he would be entitled to indemnity under 
the policy. If, on the other hand, he had refus»‘d to provide a fence for the 
wheel, he would not be entitled to be indemnific*d because he had not 
attempted to take reasonable care to see that the safeguard was provoded 
and used {v). In IVool/a!! atul Rimmer, Ltd. v. Moyle (a) these dicta were 
not wholly approved by the Court of ApfH*al. In that case, again a case 
of an employer’s liability, there was a condition in the jiolicy that the assured 
should take all reasonable precautions to prevent arcident.s and to comply 
with all statutory obligations. The purchase and supply of timber for 
scaffolding was left entirely to the foreman, who was competent and skilled. 
An accident cKcurred, causing injury to several workmen, when scaffolding, 
for which .suitable timber was not available, broke and cast them to the 
ground. It was held that the assured had taken reasonable precautions by 
employing a competent foreman. The contention that the condition referred 
to applied to the negligence of the foreman was a misconception. The 
condition was not a warranty that everyone employed by the assured, or in 
fact anyone c,\cept the as,sured, would take reasonable precautions. 

Nevertheless, it is possible to conceive of a rlaust* being inserted in a 
motor in.surance [Kilicy which can only lx* construed as requiring the assured, 
as a condition precedent to the comjany’.s liability, to be without negligence 
in the driving of the insured car If the policy was one against third party- 
risks. that clause would be repugnant to the main purpose of the policy, and 
might therefore lx* held to be void. 

VI. — foNniTioN b .Arbitration Clai’se 

" If any question or difference arise between the Company and the 
" assured or any claimant under this policy as to the meaning and effect of 
" this policy or as to any obligation or liability hereunder the same shall be 
" submitted to the decision of an arbitrator under the provisions of the 
■' Arbitration Act, 1889, the Arbitration (Scotland) Act, 1894, or other 
" statutory provision for arbitration as may at the time apply to such 
'■ question or difference : and it is expressly stipulated that the obtaining of 
" an award by such arbitrator shall a condition precedent to any right to 
" sue on the policy. If the Company shall disclaim liability to the assured 
" for any claim hereunder and such claim shall not witliin twelve calendar 

(«) (1939). t>5 LI, L. K. 174. 

(e) In Pxetoriat Mafktnrry, Lid. v. Nieolk (1940), 07 1 . 1 . L, H. 524. the same condi* 
tion was considered by Humphhkvs, J. A workman wascarrying two bottles containing 
acetone, when one fell and caused a lire. The judge held that the practice of the trade 
as to the method of delivery indicated tliat there was no breach of the assured's obliga* 
tion to " take all reasonable safeguards and precautions against accidents." 

(ui) [I94*J I K. U. 66; [1941] 3 All E. R. 304, 
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" months from the dnte at inch disclaimer have been referred to arfaitratioa 
'* under the provisions herein .tontained then the claim shall fmr ali purposes 
'* be deemed to have been atouidoned and shall not thereafter be recoverable 
" hereunder." 

This ccmdition, the so-called *' Arbitration Clause," which is invariably 
to be fopnd in contracts of motor insurance, requires careful consideration 
from a variety of aspects. It is in what is known as the Scott v. Avery form (x). 
In view both of legislation of recent years and judicial tendencies it is 
necessary to enquire into its s'alidity. its scope, applicability and effects (x). 
It must, however, at the outset be pointed out that section 3 (4) of the 
Arbitration Act. 1934, has robbed the clause of much of its former strength (a). 

1 . Validity of the Arbitration Clanae. — The question of validity 
must be considered under two heads; first, validity at Common Law; 
and secondly, validity under the Road Traffic Act of 1934 (fc). 

(a) Validity at Common Law . — Since the earliest days when arbit ration 
clauses arose for consideration by the Courts it has been regarded as settled 
law that an agreement the object or consequence of which would be to oust 
the jurisdiction of the Courts is void and unenforceaWe as contrary to public 
policy (c). 

Distinction has always, hoM-ever, been drawn between clauses which 
purported to oust the jurisdiction of the Courts by completely depriving a 
party to the contract of his right to resort to the C.ourtsin the event of a 
dispute arising thereunder, on the one hand, and, on the other, clauses pro- 
viding that some further act should be done or performed in relation to a 
diflierence before any action could be brought, or providing that the assess- 
ment of liability should be made by some third party whilst leaving either 
party the right if he complied with the prescribed conditions of ultimate 
recourse to the Courts (dj, The first type of clauses were held void as 
against public policy ; the second type, known as Scott v. Avery Clauses, 
from the decision in the case of that name, were held good and colorce- 
abk (by means of stay of proceedings under section 4 of the Arbitration Act. 
1889 (<■))• Following the decision and the form of the disputed clause in 
Scott V. Avety (/), the validity of which was upheld in the House of Lends, it 
became the gcsKral practice, (tart icu far iy in insurance contracts, to formulate 
the arbitration clause with the concluding words "and the obtaining of an 
award . . . shall be a condition precedent to any right to sue on the 
policy " ig). 


(>) See ciiapter I, otut, a* to general pnnerptew of arbitratioo end the Stott v. Ap*ry 
Form. 

Since the Coart now ha* power to say that a coodiUon which the paitte* have 
■greed •ball be a cotKliUon precedent may be ignored. Sec fioti. pp 61 1 #f uq. 

1^) 17 llal*b«ry'« Statoles 

{cl SioCr V. Aten' ( 3 H 1. Ca* Hit Yhu ^nctplc of law m pecnliar to oar 
•yvtein of Uw. In I'rance and in other coantrww of Europe, it w perfectly ledtinutc 
for partte* to a ootninercial agreeiiMtit to accept aa hnaJ a^ bUiding the tuximtu of • 
i^le arbitraior, fnwn whom no appeal be* 

Per HahWoetm. M.R.. in FretlueoU* v. Wtsitrm AmUnHom AMOrontM Co , Ud . 

( 1933] I K. B 515. at p 513. " It poftpone* but dot* not anoihUate the right of acojua 
to the Coait " 

(r) See chapter I, eni*. p 11. 

(fl jH L Ca* hi I 

fr) It wa» well aettled that thaw word*, whatever tho vaUdl^ Of the wort e which 
preceded them, made the axhitatioa dense aalmpeacluiMe. Toe pwraUtef eptaiMi 
was. however, that a mere agneneht to refer all diepntee to arhttntMn. withont auxe. 
na dangeronidy dose to attemptiag ro oust the lariediethin of the Comte ead wee of 
qeeetKKubie vaIMfty. The qaestton of the vahotty of a danes is Such tan ameen 
never to iMv* aRMoi in praettee, efnee the Scetf V. .dewy form Wee neahlly taloenM. 
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It was at one time thought that section 38 of the Road Traffic Act, 1930 (A) , 
rendered the Scott v. Avery form of clause of doubtful validity. TTiis point 
is discussed below. The common form of arbitration clause without the 
S&M V. Avery addition was upheld as valid in the following motor vehicle 
insurance case. 

In Valle- Jones v. Liverpool and London and Globe Insurance Co. («) a dispute 
arose under a motor insurance policy as to the meaning of the phrase therein, 
" business purposes," and as to whether the insured vehicle was being used 
at the time of an accident for which a claim was made under the poUcy for 
such purposes within the meaning thereof. The assured also claimed 
damages for breach of contract for refusing to indemnify him in respect of 
this accident. The policy contained an arbitration clause which was not 
in the Scott v. Avery form, and did not make arbitration a condition pre- 
cedent to the right of action. It was contended by the assured that as 
there was a point of law on the construction of the policy, and also a claim 
for damages, the Court should in the exercise of its discretion refuse to stay 
the action. On appeal to the Court of Appeal it was held (k) that the 
action must be stayed, SCRUTTON, L.J., obser\'ing as follows : 

" It has long been settled that that clause as it stands in this policy does 
“ not oust the jurisdiction of the Court. It has also long been settled that 
" the Courts approach the matter with the tendency to say that people who 
" make agreements should keep them, and that when a man has agreed to 
" refer a claim to arbitration, he ought not to go to Court unless there is 
" some overwhelming reason why he should not observe the terms of the 
" contract." 

Following the decision in Valle-J ones’ Case, the validity of arbitration 
clauses partly in the Scott v. Avery form and partly without such addition 
arose for decision. In Freshwater v. Western Australian Assurance Co., 
Ltd. {1), 110 point was taken as to the effect of the Road Traffic Act, 1930, 
upon the Scott v. Avery addition. In the second of these, Jones v. Birch 
Brothers, Ltd. (m), an action had been brought by an injured third party 
against tlie owners of two motor vehicles ; the insurers of one of the 
defendants, Barnes, repudiated liability upon the ground of breaches of 
condition, whereupon Barnes sought to bring in the insurers by way of third 
party proceedings. The insurers applied for a stay of the third party 
proofings imder section 4 of the Arbitration Act, 1889, relying upon an 
arbitration clause in the same form as that now under consideration. 

It was argued tliat as far as tlic Scott v. Avery addition was concerned, 
the clause was invalidated by the operation of section 38 of the Road Traffic 
Act, 1930 {») ; further, that the Scott v. Avery addition was unseverable 
from the first part of the arbitration clause, or that if it were severable, such 
first part was invalid and unenforceable as amounting to an attempt to 
oust the jurisdiction of ttic Court. 

Holding that the Scott v. Avery addition was severable from the first 
part of the clause, Scrutton, L.J. (o), held tliat the first part was valid and 
enforceable in the following terms : 

" 1 take first the ordinary arbitration clause, that is to say, the first 
** part of condition 6 down to the words ' applicable thereto.* The practice 
" of the Courts on this clause is that they do not treat it as ousti^ their 


(i) >3 Halsbury's Statutes 639. 

(») ( 1933 ). 46 U. L. K. 3*3 

{k) tJphokUng the decision of the Master and Judge. 

(/) [1933I » W B. 513. (w) [1933] » K. B. 597. 

(it) S3 Halabury's Statutes 639 : see chapter IV, anle , p. 119. 
(o) Jones V. Birch Brothers, Ltd., [1933] 2 K. B. 397, at p. 6og. 
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" jurisdiction, but, as it is desirable in the public interest that people who 
" mahe l^al contracts keep them, they stay the action and refer the dispute 
" to arbitration under the agrw^ment, unless special circumstances are shown 
" why the agreement should not be observed ; see per Lord Hakworth in 
" FrtskuHiler v. lfVrf«>rH AusiraliaH Assurance Co.. Ltd. (p). I said myself in 
" Gowat V. Hales {q) : ' But there is an arbitration clause in tlie policy which 
" ' means that the assured has agreed to the term of the (xilicy that disputes 
*' ' between him amd the assurance company shall be settled by arbitration. 
“ ' Now that does not oust the jurisdiction of the Courts if they think fit to 
" ‘ allow an action : but it is a general principle that people who make con- 
■ tracts should keep them rather than break them, and the owner of a motor 
" ‘ car who, having agreed in a policy to settle a dispute bv arbitration, docs 
' not do it but goes to law, is breaking hts contract , and the general prin- 
'■ ' ciple therefore on which the Courts act is that unless there arc specikl 
" ' circumstances, they invite the person who brings an action to coraplv with 
" ‘ his contract and go to arbitration ' There arc many other authontics (r) 
'■ to the same effect ” |<>). 

Similar views upon tlie severability of the Scoti v. Avery addition, and 
the validity of the clause without Uiat addition, were also expressed by 
Greer and Romer. I-JJ.. in their judgments (o). 

It should be noticccl that where the clause is in the ordinary fonn without 
the Scott V. Avery addition, the presence of a comfwndious "Condition 
precedent clause," wliich most motor policies contain, may give the clause 
the same effect as that addition (s). 

On tiic face of the authorities nietitione*] almve it may thtw be confi- 
dently submitted that an arbitration clause m the fonn under consideration, 
even witiiuut the Sccit v. Avery addition, is v.ilid and enforceable, and will 
not be held to amount to an ousting of the jiinsdictiun of the Qiurts. 

(b) Effect of section 38 of the Road Traffic Act, 1930 . -'I he content 
and effect of section jS of tlie .\ct of 1030 has already bt*n fully discussed (ss). 
It sufliees to remind the reader briefly that it proviilcs that conditions on 
policies as to the performance or non-fwrformame of specifietl acts after 
the ixcurrence of an event giving rise to liability sJiall lie of no effect in 
relation to claims liased u{k.>ii death 01 IxMlily injury to tliird parties. The 
section is subject to a proviso saving as ag.riii$t the ;o>sured the validity of 
provisions in the policy binding him t<i rej>ay to the insurers sums paicl by 
them in satisfaction of third [larty claims. 

It was thought at one tune tlial an arhit ration clause couched in the Scoff 
V. Avery fonn was nwlrrvfi of no effect b\ this tiori 38, in so far as it re- 
quired the assured to perform a spixitiMl art alter the motor accident, and the 
performance of this act was made a condition pn'Cedrnt to insurer's liability 
It was so aigued in Jones v Hirch Itrotkers. Ltd d). but the point was not 
finally determined. The arbitration clause m its ordinary form was held by 
ScRt’TTos, to be unaffected by section 38, and the Sc(At v. Airry |iart 
of the clause was sevirable M') IjwiX Justice (iiKCER was inrJined to think 
that secthm 38 rendered inojK-raiive the Scott v Avery part of the arbitration 
dauae. but considered that there should nevertheless lie a stay of the jmo- 
cxedings (i) bexausc* they might have bad the cflect of rendering the policy 
inoperative if they had been allowed to firixtHd. 

ip} 'tvii', I K B si>. at pp jK*. i«i ifi li'itilf: I K B 191 

(r) Sec most ot the caws cited in this scetkm 

t*) See post, p, bzj, aiKl Oetemr v Hales, i K. H. 191 

ChaMer IV, aisto, p SI9. m <1 K B S97* 

The Urrd jnsticc did not think it necinMiiy for hts ihwaskm la detenuiite finally 
what was the eflnet of tlw urosrisa to section liS 

(r) T he tniuRd pkunuS in a rannlna-oowii action btuosht in the defendant's 
tamms as t kiid partiee. The unnnm applied fora stay of the** thud party pr oeeedittge. 
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It is submitted, however, that whilst in each case the actual words of 
the arbitration clause must be considered in general, the Scott v. Avery 
form will not be invalidated by section 38. The section aims at conditions 
providing that no liability shall arise or liability shall cease in the event 
specified (a). Most Scott v. Avery clauses merely provide that the liability 
shall only be enforceable by arbitration, and in such clauses unless they 
provide that the proceedings must be commenced or the award obtained 
within a limited time — a condition which the Court can now cancel (b ) — 
there is nothing to provide that the liability shall not arise or that it shall 
cease if the assured docs or fails to do anything (c). On the other hand, 
where, as in freshwater v. Western Australian Assurance Co., Ltd. [d), the 
clause provides that arbitration shall be a condition precedent to making 
any claim under the policy, it is submitted that it must be construed in the 
same sense as that last described— namely, that “ claim ” refers only to a 
disputed claim (c), cind that therefore liability is not affected, though its 
enforcement is. by the condition. 

(c) Validity under the Road Traffic Act, 1934. — The questions as to 
how far insurers seeking a declaration that they are entitled to avoid a policy, 
in proceedings under section ro (3) of the Road Traffic Act, 1934, may be 
met witli an application to stay the proceedings on the ground that ^ere 
is a valid and subsisting submission, or that the obtaining of an award is 
a condition precedent to the right to sue. have l)een discussed in an earlier 
chapter (/). Confusion has arisen in the past owing to the use of a single 
phrase, " repudiation of the policy," to describe tw'o totally different things. 
It may mean either that insurers arc alleging that owing to fraud, mistake, 
misrepresentation or non-disclosure the policy never came into effect, or, 
secondly, that in reliance on a breach bv the as.sured of an express or implied 
term in the policy the insurers arc not liable to the assured under the policy. 
The cases which made clear this distinction (g) were all discussed in Heyman 
V. Daru’ins, Ltd. (h). and for convenience arc set out under Repudiation, 
below {(■). 

2. Effect of Arbitration Clause. — Whilst a party to an agreement 
containing an arbitration clause is left free to commence proce^ings in 
contravention of his agreement, since no submission is permitted to take 
effect by way of ousting the jurisdiction of the Court (k), it is open to the 
other party to apply for a stay of proceedings under the well-known section 4 
of the .Arbitration Act. 1889 (/). The Court's jurisdiction to accede to such 
an application and grant a stay is discretionary, but once the party applying 


(a) C(. pet Lord Wright, in Hevnxtn v, Varu ins, l.ld . ,194*. .■\ C 356; [1942] 
1 All E. R. 337 ■ " In arbitration aKreements collateral to the sulwtantive stipulations 
of the contract ; it is merely procedural and ancillary " 

(t>) Under the Arbitration Act, 1934 . sec post, pp. bti el se^. 

(c) C{. a clause which provides that the insurers' liabilit}- shall cease if on action 
or arbitration is not commenced within a specified time. See Rrvell v. London Generat 
Insurance Co. {1934), 50 LI. L. R. 114. 

(d) flQi.Si ' ^ b SM * 

(«) It would seem absunl to suggest that such a clause means that the assured 
cannot ask to be paid in respect of a liability not disputed without first Obtaining an 
award. 

(/) Ante, ehapter V, pp. 303 el seq. 

(f) Totter V. Lo«' Acudeut Insurance Society, Lid., [1036] t .All £. R. 932 ; Woodatt 
V. Pearl As.surance Co., [1919] i K. H. 393 ; Siebhtng v. Liverpool and London and Globe 
/nsurance Co., Ltd., [1917] 2 K. It 433 : Golding v London and Edinburgh Insurance 
Co. [1932). 43 LI. L. R. 487 ; Stevens 6- Sons v. Tirwiwr arrd General MuluaJ Accident 
Insurance Assoeialton (1933). loa L. J. K. B. 337. 

(*) A. C. 356 ; [1942] I All E, R. 337, 

(h) Ante, pp. 6 i 3 et seg. 


(i) Post, pp. biTetseq. 
(I) Chapter I, ante, p. 1 1 
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therefor has shown that flie ^U^te, now the subject of legal proceedings, 
is one faUing within the act^ cni^, valid and subsisting reference to arfaitra* 
tion, the Court as a rule glmt a stay, unless the party resisting tlte 
application under section 4 succeeds in showing some excq)tional reason 
why no stay should be ordered in the special circumstances of hU case. 

Formerly the Court would never refuse a stay where the clause was in 
the Scott V. Avery form (m). but now by section 3 (4) of the 1934 Act (n) they 
are given power to dispense with the condition pm^ent. 

In granting a stay the Court acts in pursuance of the general principle 
that persons would ^ held to their contracts. Conversely, it follows that 
where there is no subsisting agreemwt whereunder the dispute in question 
could be referred to arbitration , the Court will not grant a stay of proceedings 
under section 4 of the 1889 Act {0). The principles on which the Court wul 
exercise its discretion and grant a stay of proceedings were considerrd by 
iMrd WxfGHT and Lord Poritr in Heyman v. Darunns, Lid. [<{). The 
discretion of the judge, once exercised, will rarely be interfered with on 
appeal, unless an erroneous conception of the rules is proved (r). But, as 
examples, where a difficult question of pure law is the cmly matter in dispute 
between the parties (s), or where there is a serious allegation of fraud against 
ooe of the parties (/). the Court will normally relu.se a stay. 

Repudiation. — For some time it wa.s thought, on the authority of the 
now much questioned (u) decision in Jureidini v. Briitsh and Irish Millers 
Insurance Co.. Ltd (a), that where the parties applying for a stay had re- 
pudiated liability under the agreement aithin which the submission to 
arbitration which they were seeking to enforre a-as contained, the Court 
would refuse to stay proceedings initiated by the party affected by their 
repudiation. It is now. howes'er. clear that this deasion mast be amfined 
to the special facts and form of the arbitration clause in that case (i). 

It was made clear by the Divisional C'ourt in Subbing v. Li\>erpool and 
London and Globe Insurance Co.. Lid. (c), and by the Court of Appeal in 
WooelaJi V. Peart .issurance Co. (d). Golding v. London and Edinburgh Insur- 
ance Co. {dd) and Sieivns & Sons v. l imber and General Mutual Accident 
Insurance Association jc) tint the decision in Jureidini v. National British 
and Irish Miilers Insurance Co.. Lid. (/), was not applicable so as to disentitle 
insurers wbo were appiving under tlie arbitration clause in an insurance 
policy from obtaining a stay under section 4 of the Arbitration Act, 1S89. 
when they were repudiating liabilities which were sought to be enforced 
against them in legal proce^ings, under the very’ conditioos of the policy 
itself (g). 


taa) See SmM, Con^ and Barren v Btelur, Gray ir Co.. a Cb. SO. at p. lot. 

tm'j fj llatsbnr>*'* Stamtra jo 

lol i Haltbitry's Statntm 4^. 

tf) '194*. A. C J36. I All E. R. JJ 7 . 

jrf OumUm irCo v JoknrUrm. '1941; A C. ijo. at p ijS; (ivti) r All E K- i4i- 
at p. >30. per Viacoant Sikor, L.J. 

(i) Memtagu r. f^roeideiU Aismrmnee Attonaittm (19)3!. Si U- 1. K. 133. 

(9 Pemuata r. Royal Eathange Auurauee Carporalum (1939), 64 U. L. R. 145. 

(•») See Pe y m mm v. Darwin*. Ud., ii94»i b C. 330 ; [*044] * AM E. R. 337 - 
(a) ft 91 5) A. C. 499- 

(bj WaoiUU V. Pearl Aunerante Co.. [1919] 1 K. H 393 ; SUeme dr San* v. Timber 
amd Ceeueat Mutual Acetdemi tuueeamu AuoeioMm (1933!, 43 iJ.. I.. R. 43 : Uaymam v. 
Daewtm, Ltd. Unpra]. 

(rt fi 9 irl 4 K If 433 - 

W I ‘9*9! « K B- J93- W f*93*l. 43 tf- L. R. ifl?. 

t*) {•93Jl- 45 U. E. R. 43. m [19151 A. C. 499. 

alMi Metal Prodmb. Lid, v. phaemis feuurmmw Co. (19*^. rj U. L. R. M/. 
and fiarwi v. London Gmemt Jmurame Co. (1933). 43 13 . L It M. 
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The above cases must be carefully distinguyied from those in which the 
whole policy is alleged to be void, for example on the ground of fraud, as in 
Monro's Case (gg), or where the policy is allege never to have come into 
existence, as in Toiler's Case. 

In Toller v. Law Accident Insurance Co. (h), an interlocutory appeal, 
the plaintiff alleged that the defendant insurers had agreed to issue a fre^ 
policy of insurance to him on payment of a further premium. Three cover 
notes were issued, but two days after the last one had expired and befexe 
any premium had been paid or a policy issued, the plaintiff had a motor 
accident. The policy, if it had been issued, would have contained an 
arbitration clause. The defendant insurers were held not to be entitled 
to a grant of a stay of the plaintiff's action, for their allegation was that 
thqe had never bron an agreement to issue a policy, and therefore the 
clause on which the jurisdiction to grant a sta}' was based had never 
existed (f). 

The distinction between the two types of cases would seem to be fairly 
clear, but, as has been stated, a certain confusion had been brought about 
by a trilogy of cases, two decided by the House of Lords (i) and one by the 
Privy Council (/), which seemed to restrict the application of an arbitration 
clause where the contract has, for some reason or another, come to an end. 
The law on this point was therefore fully discussed by the House of Lords in 
the case of Heyman v. Darwins, Ltd. (m), in order finally to dispose of some 
inaccuracies which might be thought to have been produced by these three 
decisions. The following extracts from the judgments in the House of 
Lords illustrate the general principles to be applied for a decision whether a 
dispute falls within a given arbitration clause. 

Viscount Simon used these words (n) : 

“ The answer to the question whether a dispute falls within an arbitration 
'* clause in a contract must depend on (a) what the dispute is and (b) what 
" disputes the arbitration clause covers. To take (b) first, the language of 
" this arbitration clause is as broad as can well be imagined. It em- 
" braces any dispute between the parties ’ in respect of ’ the agreement or 
“ in respect of any provision in the agreement or ,in respect of anything 
" arbing out of it. If the parties are at one on the p>oint that they did enter 
" into a binding agreement in terms which are not in dbpute, and the 
" difference that has arisen between them is as to their respective rights 
" under the admitted agreement in the events that have happened — ^fbr 
" example, as to whether the agreement has been broken by either of them ; 
" or as to the damage resulting from such breach ; or as to whether the 
“ breach by one of them goes to the root of the contract and entitles the 
" other to claim to be discharged from further performance ; or as to 
” whether events supervening since the agreement was made have brought 
. " the contract to an end so that neither pai^ b required to perform further — 

" in all such cases it seems to roe that the difference b within such an 
" arbitration clause as thb." • 


{a) Monro v. Bognor Urban Council, [1915] 3 K. B. 167. 

W (C. A.) (193O). 55 LI- L. R. *58. 

(i) See also iVfoorc v. Povey (1940). 5t> T. L. R. 564. 

(A) J ohamtusburg Munieipal Council v. Slewarl (i>.) Co. (1902). Ltd.,' [1909] 
S. C. (H. 1 ..) 53 : jvrtidini v. SoHontd British and Irish MiUers Insurance Co., Ltd., 




A. C. 499 - 

(i) Hirji Afulfi v. Cheong Yue Steamship Co., [rgjft] A. C. 497. 

(m) [1942] A. C. 356; [194a] I All E. R. 337. Sec also WooIJ v. CoUis Removal 
Service, [1948] K. B. 11 : [1947] 2 All E. R, 2<m (C. A.) ; Shayler v. Woolf, [1946] Ch, 
3*0 ; Ii 94 <ij * All E. R. 54. 

(») Heyman v. Darwins, Ltd. (194a), 7a LI. L. R. 65, at p. 67. 



6i8 Chapter VJII — The Policy 

Lord Sncox then discussed the two cases ol Johmmesburg Munmpal 
CouncU V, Sitmtrt {D.) & Co, (1903), .Zid. (A) and Hirji Mulji v. Ckeotig Yue 
Steamship Co. (7) in so far as they 4&a!t with the effect of subsequent frustra- 
tion on an existing contract containing a wide arbitration clause. In so far 
as it had been laid down in the case of Joseph Constantine Steamship Line 
Lid. V. Impmai SmeUing Corporation, Ltd. (r). that the doctrine of disdiarge 
fimn liability by frustration depended on an implied term in the contract 
between the parlies, a dispute<j allr^tion by one party that the contract 
had been brought to an end by frustration would normally be contested in 
arbitration proceedings, there being a dispute " under the contract " (s). 
The case of Jureidini v, Saiional British and Irish Milters Insurance Co., 
Ltd. {(), ^tas then discussi'd. It was }x>mtcd out that the arbitration clause 
was in that case a very narrow one. and onl\ applit-d to differences as to 
amount of loss, and not to a claim which the respondents rejected altogether, 
whatever the loss might lx-. The case should be regarded as having be«n 
decided on that ground, and therefore the following words of Viscount 
Haldan'E (m). which have given nse to so much confusion as to the 
meaning of repudiation, must bi- regarded a.s no longer of binding effect. 

■■ Now, my speaking for m\"sflf. wlien ttierc is repudiation which 

'■ goes to the substance of the wht>le contr.ict I do not see how Uic {lerson 
" setting up that repudiation can lie entitled to insist on a subordinate 
■' term of the contract still tieing enfiirced.” 

Lord Simon's judgment ended wnth the olwcTtation that the governing 
consideration in ever>' case must be the pn-cisi' terms of the language in 
which the arbitration clause is framed (a). 

Lord.s Macmillan and Wkight first rejected the statements in the judg- 
ments given in the Johannesburg Ca.se ip). JurfiJini's Case (0 and Hirji 
Muljt 5 Catsv !^) in so far a.*- thev asM*rt<d that repudiation of an existing 
contract, or frustration of an existing contract alx>lislu*d the right of the 
partii'S thereto to arbitration on a dispute under the contract, and then set 
out the general effect of rc(>udtation on arbitration clauM-s of various kinds 
Lord Wric.mt fxnntfd out that an arbitration clause was a matter ol 
agreement between the fiarties. subject to the oi-emding discn tion of the 
Court given by section 4 of the .Arbitration Act. to .stay an action 
brtn^ht in breacJi of an arbitration < la use He distinguished brtwi-en an 
agreement to submit differences and disfnjtes to arbitration and an arbitra- 
tion agreement which provides that an award is a condition luecedent to any 
legal right of n-covery on the contract (i) This latter tj-pe of contract to 
artntrate must be gtvt n effect by the Court uiih'ss the condition has be-en 
waived, that is. unless the person seeking to set it up has somehow disentitled 
himself to do so. 

" A sobrauskin tnav however take many different fonns. It may Iw^a 
" special agrttrment to artntrate upon a particular dispute which has ahVady 
" arisen cm some matter, suchlis a contract, tort, trust or family arrange- 

<J>) s C (H I.) si. tuib] A t; 107 

if) ’104-. A C 154. 'i<M> 1 .Ml t K ibj 

bi TmmpUn \F. A >. SH Co . Ltd v Anglo- Sttxtcan 1‘ttiolenm Frodnett Co, Ltd. 

J A. C* 307 ; hfttroppfttam U'mirt Hoard v Vrtk, Krrr 6 ^ Co . A C. 110. 

(ff [t9«5) A C 4<iw 

(a) Jmrridmt v. Stutona! fimuk and truk .MitUrt, fmmtame Ca , Lid., [1913] A. C 
491 k at » joj, 

(a) fie eaposMly furbure to deal with the sitiution « hich arum when a contract 
KUpiilatcft that the arbttratkm must take place before an action can be brought (i.e the 
Seen V, Attrv adiUtImi, eee p 611. anlrj 

fk) Thebtottv Apnyclnnm. See W*aaia«»Tr>a. L J . in WmdoHr Ptart 

Co.. [ 1919 ] i K ft 39 ) 
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" ment. Thus, to take a single example, in Joseph Constantine Steamship 
" Line, Ltd. v. Imperial Smelling Corporation , Ltd. (c), there was a specific sub- 
" mission of the diflerence whether the charter-party in question had been 
“ frustrated, the charterers claiming damages because the vessel had not 
" been tendered to load her cargo, the ship owners defending the claim on 
“ the ground of frustration. That illustrates clearly one aspect of an 
" arbitration agreement, namely that it is collateral to the substantive 
" stipulations of the contract : it is merely procedural and ancillary, it is a 
" mode of settling disputes though the agreement to do so is itself subject 
to the discretion of the Court ... It may also t)e noted that the agree- 
" ment to arbitrate depends ujxin there being a dispute or difference in 
" respect of the substantive stipulation." 

As to the ambit of the different arbitration clauses by which disputes 
arising under, out of, or in rriation to the contract. Lord Wright said : 

" As at present advised I find it difficult to distinguish a dispute where 
" there is a claim for damages and the defence set up is that the contract is 
" frustrated from any other defence, or to understand why such a dispute 
" should be f)ut.side a submission of disputes under the contract. It is no 
" doubt less difficult to treat these (luestions as falling w'ithin a submission 
" of disputes arising out of or in relation to a contract, but I do not think 
" such differences in words should l)e decisive . . . but the question is still 
" ojien for decision in this House.” 

As to the effect of repudiation, Lord WrigiIt used these words : 

" The word repudiation has also led to difficulties, because it is an 
" ambiguous word constantly used without prcci.se definition in contract 
" law. Repudiation of a contract is sometimes used as meaning that the 
" defendant denies that there was ever a contract in the sense of an actual 
" consensus ad idem. If that is the case a submission of disputes under the 
" contract never comes into operative existence . . . Short of this, one 
" party may allege that consent was vitiated by fraud, or duress or 
'■ illegality (d) ; there again it would be a question of construction whether 
" the collateral arbitration clause could be treated as severable and could 
" be invoked for .settling such a dispute. 

"But there is a form of repudiation where the party who repudiates 
" does not deny that the contract was intended between the parties but 
" claims that it is not binding because of tlie failure of some condition or the 
" infringement of some dutv fundamental to the enforceability of the con- 
" tract. Other cases of repudiation are where one party, though not dis- 
" puting the contract, declares that he will not perform it and, admitting 
the breach, leaves the other jiarty to claim damages, or, secondly, where 
" there is anticipatory breach of a contract, when one party by words or 
" conduct evinces an intention no longer to lx* bound and the other party 
" accepts the repudiation and rescinds the contract." 

. Ixird Wright pointed out tliat except wliere there was no consensus ad 
idem, and therefore no contract, the normal arbitration clause could be 
invoked in the event of repudiation. 

" But if the question is whether the alleged contract is void for illegality, 
" or being voidable was avoided because induced by fraud or mis-representa- 
■ ' tion, or on the ground of mistake, it depends on the terms of the submission 
" whether the dispute falls within the arbitrator’s jurisdiction. 'This for 
" example was applied by the Court of Appeal in Toller v. Law Accident 
" Insurance Co. (e). But the position may be different where the contract 
" contains a clause that in certain events it is not to be enforceable. ThU 
" distinction is illustrated in IVoodall v. Pearl Assurance Co. (/), an action 


(c) [1941] A. C. 154 ; I1941] X All E. R. 165. 

(d) And also, in insurance law, material misrepresentation or non-disclosure. 

W C1936] a All E. R. 95a- (/) L» 9 » 9 J i K. B. 593. 
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" on a policy urtiich made an award a condition ]precedent to recovery. The 
'* policy contained a proviaion t%^t any mis-«tatement or suppreeaion in tlie 
" proposal and declamtion <ai wliich the policy was baaed &ouId render it 
“ null and void. It urns held that the claim by the company that the policy 
" was null and void under that provision was within the submission, and 
“ that the company were not repudiating the contract as a whole, but 
" denying liability under it in reltwce on its express terms. 

" A similar conclusion was reached in Subbing v. Liverrpool andLcndtm and 
" Globe InsHrance Co., Ud. (g) . . . These decisions were approved by Lord 
*' Sumner in Xfamura v. K^hern .Isturanee Co. (A) . . . and followed in 
*' the Court of Appeal in Golding v. London and Edt^urgk Insurance Co. (t) 
“ and Stevens 6- Sons v. Timber and General Mutual Accident Insurance 
“ Association “ (A). 

Lord Porter, speaking of repudiation, quoted the w'ords of St'orr, L.J., 
in Toller v. Law Accident Insurance Society, Ltd. (/) : 

'* It may mean ; repudiate the origwal existence of the contract. It 
" may mean : disclose an intention to disregarti it in tato and refuse to be 
" bound by its terms altogether. Or it may mean : a mere contention that 
" under the terras of the contract the defendant is completely free from 
" liability by reason of some fact. Cxcept in the first case, the contract is 
" not repudiated. Kven in tlie second, all that is repudiated is tlic de- 
" fendant's future liability under it." 

In the second case, Ixird IJorter could not m'c why even the wrongdoer (m) 
should not appt.v to have the action stayed and succeed in his application 
unless the Court in its discn'tion will not let him take advantage of a clause 
in a contract whicii he has refused to cam' out 
To summarise : 

(1) Repudiation of a contract containing an arbitration clause may 
lake many forms, but it is only where one |NUiy repudiates on the 
ground that there was never any consewiws ad ufm or that apfurent 
coHsensms ad idem Wi-as ntiated by fraud, duress, illegality, mistake or 
fin insurance contracts) misrepresentation or non -disclosure that the 
collateral agreement to submit dis|Htlr> to arbitratioii di.sappi'ars with 
the main contract. 

(2) NNIicre, however, the contract conn's mto existence, and one of 
the parties repudiates, whether or not in so doing he relies upon or 
breaks an express or implied term in the contract, the arbitration 
clause normally applies. 

(3) The refNidiatuig party in (2). even il in the wrong, can stiU rely 
upon the arbitration clause, though the fourl may in its discretion 
refuse him a slay of jiroceedings 

(4) AVheie the contract comes into existence, but is subsequently 
frostratc'd, in so far as the doctrine that frustration excuses perfonnance 
rests on an imfiiied term in the contract, the arbitration clause will 
StiU apply, 

(5) In aU cases, the terms of the arbitration clause and the terms of 
the dispute must be carefully examined to see wlMrtlu*r the latter comes 
within the avnbit of the former. 

(6) Where the arbitration danse contains a v. .-Itirfy additK’"- 
the Court wilt normally give the arbitration clause effect (o). 

tr' foil?: r K B. 43} (*> I'w: A C Oiy, at p. Oji. 

Ol (I'iS*). 43 U. t. R. 4*7 Ik) ( 19331 . »»* L /■ K- »• 337- 

(h Uuibi 1 AH E R. 95 j. «t p. 9yS (m) ! m. the rsytuthUiiig party. 

(n) Since Um contract came Into esiateaca and i« vlill in aidstMce. if ooly tot the 

purpose erf detemiiiiag damage*. 

M And the dwTetnm. once eacretard, will txrety bo Interfand with on appod. 
0. Denmeky v. HeOamy, [1938] 1 All E. R. »6»- 
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3 . Content of the Arbitration Clauee. — On and after January i, 1^35, 
arbitrations within the sco]x of the reference in motor insurance polu^ 
are governed by the provisions of the Arbitration Act, 1889, as amended 
and extended by those of the Arbitration Act, 1934 (p). Even did the 
express terms of the common form of arbitration clause not make it dear 
that a submission arising under it should be governed by any new legislation 
applicable from time to time, the provisions of the 1934 Act itself would 
necessitate its being applied to such arbitrations (^). The mode of appoint- 
ment, powers, duties and status of such arbitrator as the parties may agree 
upon or as may be otherwise appointed to conduct a reference within the 
submission are matters more appropriately dealt with in the authoritative 
woilcs upon “ Arbitration," subject now to the effect of the Act of 1934, 
and in this connection the reader is referred to the short summary of the 
present law which for convenience is contained in Chapter I of this work (r). 

4 . Persons bound by the Arbitration Clause. — ^The terms of the 
arbitration clause purport to be binding upon the assured " or any claimant ’’ 
under the policy. It may be regarded as settled law that the submission is 
therefore binding upon : 

A. The assured and.the insurers (s). 

B. Any person claiming indemnity (i) from insurers as being a person 
whom the policy purports to cover (m). 

C. The assured's personal representatives or his trustee in bankruptcy, as far 
as the latter derives (e) or retains (a) any rights to claim under the policy (A) ; 

D. A third party who has become entitled to rights against the insurers 
under the Third Parties Act, 1930 (c). This proposition is supported by the 
express authority of Freshwater v. Western Australian Assurance Co,, Ltd. (d) 
and a dictum of Lord Hanworth's therein. 

E. An assignee. Any other person claiming payment of sums under the 
tenns of the policy whether as a person entitled to indemnity thereunder (in 
so far as such person does in law derive any right to sue or claim in his own 
name thereunder, a proposition which, as has been previously shown, is of 
doubtful validity) or as a person entitled by virtue of an assignment from the 
assured (in so far as such assignment be binding on the insurers, again a 
proposition o! doubtful validity which is hereafter discussed). Where, 
however, insurers allege that the policy is not available to the assignee, and 
that therefore there is no policy in existence between them and the assignee, 
the dispute must be settk*d by action (c). 

(p) See chaptcT I. anu, pp. 9 et seq. 

(f) Arbitration .Act, 1934. »• 19- (r) p. 9. 

(r) As to when the clause will not be binding on the insurers, see ante, chapter V, 
p. 303- 

(<) By virtue of s. 36 (4I of the Koad Traffic .\ct, 1930 ; see ]|>. 211, atUr. 

{••) Diqby V. General Accident, Fite and Life Asiurance Corporalicm, Ltd.. [1940] 
2 K. B. 226 ; [1940I 3 All E K, 190. 

(р) Subject to the operatioa of the Third Parties Act, 1930. See chapter III, ante, 
pp. 120 et seq., and sec i Halsbury’s Laws. 2nd Edn.. 626. 

(a) He may disclaim the benefit of such rights as he docs acquire. 

(b) Arbitration .Act, 1934. as. 1 A 2 ; 27 Ilalsbury's Statutes 28. 

(с) Chapter III, ante, p. 134. Cf. Deunehy v. Se/tamy, (1938] 2 .All £. R. 262, and 
Smith V. Pearl Assurance Co., Ltd.. 11939I i All E. R. 95. 

[1933] I K. B. $15, at p. 322. '* A third party such as the plaintifi cannot diminato 
all the terms and conditions of the policy, but, if be wishes to idy upon the policy, he is 
bound by the terms and conditions therein written, in other words, he is bound by the 
clause which provides for arbitration. . . . That word claimant obviously including 
someone ontsiae the assured ; it may be a third party ; it may be an executor or mo 
admittlstntOT. or the like." 

(«) J/arman v. Cri/ty (Zurich General Accident and LisMlily Insurance Co., Ltd., Third 
Parties), [1943] K- B. 1&8 ; [>943} > AU E. R. 140. 
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F. There is no question that a third party becoming entitled to rights 
against motor car insurers under terms of Part II of the Road Traffic 
Act, 1934 if), is not affected by an arbitration clause subsisting between the 
insurers and their assured (g). It need only be pointed out that the position 
of third parties obtaining a judgment under the last-mentioned statute is 
vastly different from their position under the earlier Third Parties (Rights 
against Insuraa) Act, 1930 (A). Their rights under the respective enact* 
ments are quite distinct in character, and no analogy can be drawn between 
their position in law thereunder. Although section lo (i) of the Road 
Traffic Act. 1934. has not been repealed, however, it will not be invoked by 
"Road Traffic Act" third parties after July i, 1946, since the M.I.6. 
Agreements render moiirse to it unnecessary (j). 

5. Period within which arbitration proceedings matt be initi* 
ated. — The pro\'ision requiring the assured to submit any dispute arising 
out of the insurers' repudiation or disclaimer of liability to arbitration 
within twelve calendar months of such repudiation or disclaimer under 
penalty of being for ever after debarred from recovering against them requires 
consideration from three seiwrate aspects : first, as regards its validity ; 
secondl3‘, as regards its effect on the assured ; and tfiirdlj', as regards its 
effect upon the right of the assured to sue on llie f)oIfcy. 

A. After some doubt it was definitely decidc<l in the case of the Atlantic 
Shipping and Trading Co v /.own Orcy/ui & Co tA). that clauses in this 
form and of this piiq>ort arc \aliJ and enforceable, as terms of the contract 
between the parties of which the arbitration clause form,', a {xirt, and were 
not. as had bwn contended, void as contrary to public jhaIicv 

B. The same authority {D ma\' also ho cited (or tlie proj>osttion that if 

the assured does not follow the presenbed course Hitlun the prescribed 
time, he will not only be {wediidH from his right 0) have a dispute referred 
to arbitration, but will also lie unable to resf>rt to legal proccwlings with 
reference thcn-io cither ufwn the ground that his righi to ri*co\cr is regu* 
lated by the terms of the condition which he has himself broken, or that, as 
under the Scott v. Avery form of arbitraiion rlaijs*'. an award was a condition 
precedent to his right of action. I he .\ct of however, nukes an 

important change ui the law relating to this matter bv section if> (0). (7) 
under which the Court is empowered on such terms as the justice of the 
case may demand, not withstanding that the lime limited in the submission 
for the notice to appomt or appointment of an arbiiraior or some other step 
to be taken, tus expired, and where it is satisfied that undue hardslup would 
be otherwise entailed, to extend the time for the doing of such act (or such 
period as it shall deem proper (n). 

C. It was formerty held, on the authority of the Board oj Trade v. C ayser. 
Irvine Co. (o), that where an arbitration clause in the Setdi v, Avtry 
form was contained in an agreement, a right of action on such agreement 
was not barred until after tlie expiry of tlie amirojiriaie period of time 
calcnlated as from tl»c dale of the award. This decision that the Statutes 
of Limitation commenced to nin upon contracts contoinlhg a Sevttv. Avery< 

l/l 17 tlstiibary's f>tattile* 544 <X! Chsplrr y mnlt pft 4II4 W i«y. 

iSj i3 tUUltary 1 SutntM 11 >er chapter III, me 

(ij W chapter VI. aao JSI C ijo 

See #l«r» Ford \H f f> , Ltd v Compornu Fumoit (J^raiu:«J. J lOJiJ I K. B 797 

«*( ArlHtratwMt) Art, itr34, tm »6 »7 . 47 lUl*hur>'‘s Statute* 34. jj S** Lrm d* 
ttnddrf V Stvors SocMta (KiiS). JJ U. L R Ji. for the ptliKtplei on ilw Court 

mil act wii«n tlocuhag lo extend the Uiae for a tetemwv Application for mich an 
exteaaion of tinw miut te niade lo the Ihetwona) Court Ptv Ike Noie. Ww^ly ffote*. 
April 3. t94j 

H i« 9 » 7 , ^ < ftio 
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arbitration clause only after making of an award, was set at naught, after . 
January l. 1935, by section 16 (2) of the Arbitration Act, 1934 (^), which 
provides that — 

" a cause of action shall for the purpose of the statutes of limitation both 
" as originally enacted and as appl^g to arbitrations (a), be deemed to 
" have^accnied in respect of any such matter at the time it would have 
" accrued but for that term in the agreement *’ (b). 

VII. — Condition 7. Condition Precedent Clause 

" The due observance and fulfilment of the terms provisions conditions 
and endorsements of this policy in so far as they relate to anything to be 
" done or complied with by the assured shall subject to the provisions of 
" section 38 of the Road Traffic Act 1530 and of section 9 of the Motor 
" Vehicles and Road Traffic Act (Northern Ireland) 1930 be conditions 
" precedent to any liability of the Company to make any payment under this 

• " policy. The assured shall repay to the Company all sums paid by the 
" Company (and which have been applied to the satisfaction of the claims 
" of third parties) in respect of any claim under this policy which theCom- 
" pany would not have been liable to pay but for the said provisions of either 
'■ of the said Acts." 

This condition makes it clear that the insurers can in any case repudiate 
liability in respect of a claim, if there has at any time been any breach of 
tlie promissory terms of the policy (c). In this connection it must be 
remembered that this condition has no application to a term which merely 
defines or limits the risk, or descnl>cs the subject-matter {d). This clause, 
unlike those sometimes found in other policies, expressly states that it applies 
only to clauses which " relate to anything to be done or complied with by 
the assured." Thus if tiie policy, in the " Description of Use " clause, 
provides that it covers the vehicle only when being used for business, the 
assured does not fail to do anything to be " done or complied with " by him 
if he uses it for purposes of private pleasure, ^\^len so used, the vehicle 
is not " on risk " (r). But provided the term is something more than a 
" limitation of risk " clause, the breach of it at any time (/), and whether 
or not it is the cause of or occurs at the same time as the accident or loss in 
respect of which the claim is made (g), will prevent tlie assured from recover- 
ing in respect of any claim under the policy. Thus if he fails to comply 
with the requirement of the proposal form that everything therein stated 
is true and accurate {h), or has failed to maintain his vehicle in an efficient 
condition (»'), or has committed a breach of the implied condition requiring 
him to have disclosed every material fact (;) during the negotiations pre- 

(^) S'nia heme s. ■<) thereof, which says ; '* This Act shall not afiect any arbitration 
which haa been commenced . . . before ist Jan 1935, but shall apply to any arbitra- 
tion commenced after that date under an agreement made before it." 

(а) By 8. 16 (t) of the Act. 

(б) " That term." i.e. the ScoU v. Avery clause. 

(<) See Jimei and James v. Provinaal Insnranre Co., Lid. (19^9!. 40 T. L. R. 71. and 
see further, ante, p. 490. and Daanons. IJd. v. Honnim. [lorr] 2 A. C. 413. 

(rf) See an/e. jj. 570. and see Provimetai Insurance Co. v. Morgan, [1933] A. C. ^40 ; 
Farr v. Motor Traders' Mutual Insurance Society . [1920) 3 K. B. 669. and, further, 
chapter VII. pp. 433 «t se^. 

(r) See Roberts v. Anglo~Saxon Insurance Association (1927), 9^ L. J. K. B. 590, and 
cases cited on p, 492, ante, note (e). 

(/) Before or after. 

Damsons, Ltd. v. Bonnim, [1922} 2 A. C. 4(3 ; Jones and James v. Priwndal 
Iruurance Co., Ltd. (1929), 46 T. L. K. 71. {h) See ante, chapter Vll, p. 467. 

(I) Jones ant James v. Provincial Insurance Co.. Ltd. {supra), and ante, pp. 606 et seq. 

(J) As to whether the obligation to disclose is an impU^ condition of the contract, 
•ee emte, chapter VIII, pp. 389 et seq. 
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. oed^ the issue of the policy {k)^ at a breach of the condition requiting him 
to give notice (f) of every aoddes^ he will not be entitled to make any claim 
un^ the policy, although his b^ch has nothing whatever to do with the 
loss, damage ot liability in respect of which it is n^e (m). 

“ Subject to the provisions oj section 38 of the Road Tre^ Act, 1930." — ^The 
provisions of tliis section, and their effect upon conditions stn^ as that 
given in the specimen, have been fully explained elsewhwe («). The terms 
and clauses of the usual form of motor policy which are hit by section 38 
may be summarised here : 

I. A clause requiring notice of any claim, accident, loss, etc. 

3. A clause requiring the assured to keep the insured vehicle ili an 
efficient condition or to safeguard tlie vehicle against loss or damage, 
in so far as it requires him to do or not to do any specified thing (0) after 
an accident. 

3. A clause requiring the assured to give the insurers all posable 
assistance in defending a third party claim against him, in so far as such 
clause requires him to do a specified thing (o). 

4. A dause requiring the assured to commence proceedings against 
the insurers within a certain time (p). 

" The assured shaJi repay . . , teh$ch the Company would not have been 
liable to pay but for the said pronrnms.”— This pail of the condition carries 
into effect the proviso in section 38 of the Road Traffic .\ct. 1930 (9). That 
proviso and its rather (leculiar provisions have been fully consiaer«l in a 
pre^nous chapter, to which the reader is referred. It is wily necessary’ 
to remind him of the provisions of subsection (4) of section to (r), and of 
the proviso to section 11 (s) of the Road Traffic Act, 1034 (/). 

By subwcUon ^4) of section 10 of the 1034 Act in.surrrs may recover from 
the akured any sum in excess of that which he u required to pay under the 
policy, if the insurers have paid over a sum to a third party by nrtue of 
section to (i) of that .\ct. Thus, if the assured has agn^ to pay the first 
ft of any daim. and insurers have paid ft 4 - y to a third party by virtue 
^ section to ( i). fx can lie recovered from the assured Similarly sums Jiaid 
by insurers to third parties by virtue only of the lerm.s of section I 2 can be 
rvcoverecL So far a.s the provisions of section 10 14) and section 23 are con- 
cerned, no express term is required in the jwlicy to enable the imwers to 
enforce this n^t of recovery. 

In Merchants and Manufacturers Insurance Co.. Ijd. v. Hunt and 
Thorne (u) insurers, ex abundante cauteia. had inserted in the policy a clausi’ 
that pnmded that 

" Nothing in this policy nr in any endonament tberenn shall affect Ute 
■' right of any person tndetnnihcd by this policy w of any other peiaon to 
** recover on amount ander or by virtue u( the proviuona of the Rood 
** Trafhc Act. J 9 i 4 . sections 10 and la." 

(3) Miothtnny Orran Atttdenl mmd CuetemUe Corpiirattem. Ud (193)). 50 T. I- 
3a. 

(9 See. e g .Weddell v Hoad T rmm fort end (•eneret Itunmm* C« , f 1931} a K B 
(m) Jtmee end Jmmea v Hmnmeiimi Immreme Co , Ijd. H*m^enf. and sea •nrtbst. e»l*. 
pp 433 *t Mf . and «a«ik» there UMd. 
fn) Ante, chaptnr iV. p. 319. 

(of CoMially these clauses merely impuae a vague duty. It is (toubtful how far 
the hfsach of them m a failure to do a tpmfied thing (see onfr, pp. 119 «f ser ). 

(p) BmeU V handam Ctrnerri /nrereece (1934), 30 LI. L. K 114. 

M a) Hahhuiy’s StalutM 639. See eeW. chapter IV, p. a 19. 
m Ante, chapter V, p 17! U\ Atde. ebaptm V. pp. ) 37 if uf 

(f) Amu, chuner V. 

(*) I K B 193 ; fiOtO I All E, R. la). 
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Insurers sought a declaration that they were entitled to avoid the pdicy 
under section 10 (3) of the 1934 Act for material misrepresentation. Stable, 
J., found that answers in the proposal form were false in a material particular 
within the meaning of section 10 (3) of the Road Traffic Act, 1934, but the 
plaintiffs had by the terms of this clause contracted out of their right to the 
declaration claimed. 

In the Court of Appeal (v), the judgment of Stable, J., was confirmed on 
other grounds, and the point as to the meaning of this clause was not 
argued (ir). Atkinson, J., referred to it in Zurich General Accident and 
Liability Insurance Co., Ltd. v. Morrison (x), where a similar clause vnts 
inserted in the policy under review, and pointed out that the right to avoid 
a policy for misrepresentation or non-disclosure arose outside the contract, 
and if it were proved that there were no contract in existence, consensus ad 
idem having b^n vitiated by misrepresentation, this clause went with the 
rest of the contract. Nevertheless, it was pointed out that the words of the 
clause are meaningless, as they add nothing to the rights granted by section 
10 (4) and the proviso to section 12 of the 1934 Act. 

" Subject to the provisions of the Motor Vehicles [Northern Ireland) Act, 
1930.” — The provisions of the Northern Ireland statutes in regard to motor 
insurance are substantially identical to those of the Road Traffic Acts. 

1930-1934 (a)- 

Effect on Arbitration Clause. — It should be noticed that this clause 
may make an arbitration clause which does not contain the Scott v. Avery 
addition have the same effect [b) as one which does (c). 

VIII. — Condition 8. Proposal Form Clause 

'* The truth of the statements and answers in the said proposal shall be 
" a condition precedent to any liability of the Company to make any j>ay- 
" ment under this policy." 

The above condition has been frequently alluded to in this work, and 
is discussed in detail in the preceding chapter (d). Whilst it is unnecessary 
to reiterate matters which have been exhaustively considered, it is never- 
theless appropriate to summarise the results of the earlier passages. 

(r) Should the statements of the assured made in the proposal form, 
specifically incorporated by the basis clause (e) with and identified in the 
Schedule to the policy as has been shown {/). depart to any extent from the 
truth, either by way of concealment or misstatement, the insurers in reliance 
on this condition may repudiate liability to the assured (g) ; 

(2) The question of the substance or the materiality of the facts con- 
cealed or misstated is irrelevant in determining the rights of the insurers 
to repudiate under this condition (h ) ; 


(i») (1941 ). Cl. L. R. 117. 

(tv) Though Luxmoore, L.J.,8aid that the argument against it seemed to have con- 
siderable force. 

(jr) (1942), 71 LI. L. R. 243, at p. 253. («) Ante, cliapter IV. 

(b) I.e. midee an award a condition precedent to the right to claim nuder or sue 
upon tlie pcdicy (see ante, pp. 6ti etje^.). 

(e) See Gamar v. Hates, [1928] 1 K. B. 191. 

(of Chapter VII, ante, p. 383, and see also ante, p. 467. 

f See ante, p. 498. 

Amie, p. 38a. 

CbaptM VII, ante, p. 383 ; e.g. Paxman v. Motor Union Assurance Society (1923), 
L. R. ao&. 

(^ See, e.g., Dawsons, IM. v. Bounin, [1923] t A. C. 413 ; GticksuuM v. Lancaskire 
and General Atsuremee Co., [>9*7] A. C. 139. 
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(3) The insurers are not by relying upon such a condition avoiding a 
liability which is incumbent upoga them, the position in law being that since 
the conditions precedent to the insurers’ liability have not be^ satisfied, 
there is and never has been any liability upon them (t) ; 

(4) The condition under review docs not derogate from, but is supple- 
mental to the Common Law rights of insurers to repudiate for non-disclosure 
or misrepresentation of a material fact (A) ; 

(5) As far as the rights of third panics under the Road Traffic Act, 1934, 
are concerned (I), insurers are not entitled to set up a breach of this con- 
dition in answer to their claims, nor are they entitJ^ to rely upon a breach 
of this condition as a ground for a declaratory judgment under tlte pro- 
visions of section 10 (3) of that Act («) ; 

(6) This clause seems to be redundant to the “ Declaration and Wananty " 
clause in the proposal form.(ii) and to the " Basis Clause " in the policy (o). 


(1) Jtitet-tianti \ uauf (xrii/fal t'li . /.a/. (1934), 49 LI I, K 131 

And poai. chapter 1 X. pp (>r>3 t! 

(4y See cases cited in note <*) above 

(t) Road Tratfac Art. tojt. s lo ^31. chapter V. antt. p 103 

(■*) See farther, anle.chaptrr V. pp 303 ti loj Rut third fiartics, Hinre the rominp 
into edect ef the MIR AKrreairiits. du not need to retv on » 10 fit of the Rtuid 

TraAc .Act. 19.34. nor can insurers make use of s to {31 of that Act to avoid a |xdit% 
if their assured has aJready incarred a hatnhtv to a Onrd party by iii)urinK him in a 
road acertfeot 

(mV /Inie, chapter VII. p 497 
{•) A»u, p. 49*. 
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PART I —BINDING FORCE OF POLICY 

1. Generally. — As has been seen, the poliry constitutes the contract 
between the parties, together wth any document such as the proposal form 
or endorsements which may be incorporated therewith. The circumstances 
have been explained in which oral evidence can be given to explain the 
meaning of terms in the policy (a). 

In a previous chapter (6), in dealing with the question ol proposal and 
acceptance (6), the circumstances in wliich a polic>’ constitutes a counter- 
offer by the insurers have been explained (c). Usually, however, in motor 
insurance the issue of the policy constitutes the insurers' acceptance of the 
assured's offer, 

\\'hcn this is so, and there is therefore a binding contract between the 
parties after the issue of the policy, the question arises as to what is the 
assured’s position if the policy contains terms for which he has not bargained. 

2. Divergence between policy and agreed terms.— If the assured 
knows of the unexpected terms, and makes no objection thereto within a 
reasonable time, he may be held to be bound by them (d). This may be 
either ^ operation ol the doctrine of estoppel (p) or berausc the policy 
containing the new terms is regarded as a fre^ oficr by the insurers which 
the assured has tacitly accepted (/). But if he does not know of the 

(a) AnU. p. 486. (6) Chapter VII. ante, pp. ^8 et uq. and 416 tl s$q. 

■ (c} It can only be a counter ofier if the aasared'* attention Is drawn to any terms 
for which be has not bargained, bee Sonth East Lantathtrt Imttrane* Co., Ltd. v. 
CroUdaU. (1931), 40 Li. L. R. 22 ; and Kanfmamm v. Drituh Sweety Imuramte Co., 
Lid. (1929). 43 T. L. R. 399 ; 33 LI. L, R, 313 ; Sin* Li/e Asiuranee Co. 0/ Canada v. 
Jervis, [1943] » AH E. K. 425. 

(d) See Genevai Accident InAurance Corporation v. Cronii (1901), 17 T. L. K. 233. 
He can. of connw, refuse to accept a pohey upon disctivering that it contains tenns for 
which be has not contracted, and can insist upon b^ing given a policy in accordance 
with his bargdn. See SautJi E0st Laneatkire Insurance Co.. Ltd. v. Craitdalt (1931). 
40 U. L. R. 22. ante, p. 410. CL Sun Lije Assurance Co. oj Canada v. Jervis, [1943} 
2 AU E. R 423. 

(«) See^iw COLSRIOOI, J., in Foster v. Mentor Lift Assuramee Co. (i 854 )> 3 A 
48, at p. 75. As to estoppel, see post, p. 691. 

if) See snis, p. 416, sod sec Caamint v. Fnrfukm (1886), 16 Q. B. P. 737. 
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unexpected terms he cannot be bound by them, and there is apparently 
no obligation upon the assured to read his policy to find out wheth^ it 
contains terms for which he has not bargained (g) . 

The position has to be considered under two heads. 

1. Where the assured seeks to enforce the policy . — As has been pointed 
out (A), the jjolicy, together with any other document, such as the proposal 
form, which may be incorporated therewith, constitutes the contract between 
the parties. 

This being so, if the policy {») contains terms which are not in accordance 
with the policy which the assured by his proposal undertook to accept, the 
assured cannot at the same time approbate by enforcing the policy and 
reprobate by refusing to be bound by some of its terms (j). In such circum- 
stances, if he desires to enforce the policy, without the terms to which he 
objects, he must in the action in which he claims on the policy obtain rectifica- 
tion thereof by the Court (A). 

2. Where the insurers seek to enforce the policy . — In this case the assured 
is not bound by any terms in the policy to which he has not assented (f). 
On the other hand, by issuing the wrong policy (unless, it is submitted, it 
can be shown to be a mistake) (m) the insurers either commit a breach of 
contract which entitles the assured to repudiate the whole transaction («), 
or must be regarded as having refused the assured’s offer (0) and making 
a counter-offer (p) which the assured is, of course, under no obligation to 
accept. 


(g) See South East Lancashtrt Insurance Co., Lid. v. Croisdaie (!93i). 40 LI. L. K. 22. 
" It was sugffesteci that though the defendant might have been entitled to rejeetthe 
policies when they first came, he kept them too long, and that when he did repudiate 
them he did not repudiate clearly on this ground and must be held by them. I accept 
his statement tirat he did not read the policies and I do not think he was bound to read 
them. Of course, he took the nsk of not reading them. But it seems to me it there was 
any obligation on one side or the other, there was an obligation on the part oi the com- 
pany to call attention to the fact that they were not allowing a rebate." Per Mac- 
NACKTEN, J., ibid., at p. 24. For an account of this case, see ante, p. 410. And see 
Patlison v. Mills (iHrft), t Dow, 4 Cl. 342 (H. L,). and cf. Foster v. Mentor Life .dssurance 
Co. (1854). 3 E. 4 B. 48. and .lllom v. Properly Insurance Co. (igii). Times Commercial 
Supp. loth February. Nevertheless, it lias been held in the Divisional Court in prosecu- 
tions under s. 33 (1) of the Kitad Trafiic Act, i<)3o, that it is the duty of any person who 
uses or who causes or permits user of a motor vehicle on the road to make sure that that 
user is covered by insurance as re<|uired by s. 33, and this duty can normally be per- 
formed only by reading the terms of the appropriate insurance polic}’. See per Lord 
Goddard, L.C, J., in Knowler v. Rennison. [1948] K. B. 488 ; [1947! 1 .MI li, R. 301, and 
Labrum v. Williamson, [1947] K. B. Hiii ; [1947! i .Ml F^ K- 824. 

{*> Artie, pp. 467, 481, 498, 

(i) Or other documents incorporated therewith, or othervrise constituting the 
contract. 

(7) Sec post, p, O30. 

(A) See. c.g.. Roberts v. .Ingio-Saron Insurance .issociation (1927), 96 L. J. K. B. 
590 : Dawsons, Ltd. v, Bonnin, [ 192 2I 2 A. C. 413 ; Macdonald v. Law Union Assurance 
Co. (1874). L. R. 9 Q. B. 328. Cf. Sun Life -isjuroMcc Co. of Canada v. Jervis, [1943] 
2 All E. R. 425 ; Zurich General Accident Insurance Co. v. Buck (1939). 64 LI. L. R. 115 ; 
Davey v. Pearl Assurance Co. (1939), D3 LI. L. K. 54 ; Printing Afachitury Co.. Ltd. v. 
Linotype and Machittery, Ltd., [1912] i Ch. 5<>0 ; Crane v, Hegentan -Harris Co.. [1939] 
4 All E. R. 68 (C. A ). 

(l) See SoufA East Lancashire Insurance Co., Ltd. v. Croisdaie (1931), 40 LI. L. R. 22, 
aod ante. pp. 40S et seq 

(m) /.«. a mistake which the insurers are ready to rectify. In this case the issue of 
the wrong policy would be a mere nullity. As a rule there would be no difficulty in such 
a case. Since the insurers arc not bound to issue the policy within a specified time 
(unless they have expressly contracted to do so) and need only issue it within a reason- 
able time, which period would be extended by the mistake. 

(m) See South East Lancashire Insurance Co.. Ltd. v. Croisdaie (1931). 40 U- E. R. 22. 

(0) By not accepting it. (P) See further etttie, chapter VII, pp. 408. 416. 
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3. Rectification and alteration of policy. — If the policy does not 
represent the true contract made'between the parties, either of them may 
claim to have it rectified by the Court so as to accord with their real bar- 
gain (j). There must, however, have been a real bargain, and where one 
party thought he was agreeing to one set of terms whilst the other party 
intended another (r), there is no real bargain, and rectification will not be 
granted to either party (s). Moreover, besides a real bargain there must 
also be a concluded and enforceable contract (/). The principle uf>on which 
rectification is granted is that the Courts will not rectify or make the con- 
tract between the parties, but udll rectify only the instrument which has 
been used in pursuance of the terms of the contract (u). Rectification may 
be ordered at any time either before or after loss (r). Rectification may also 
be effected by mutual consent, in the sense that the parties may aCTee to 
alter the wording so as to accord with their real bargain. This must be dis- 
tinguished from alteration of the contract by mutual consent, which can only 
be validly effected by an agreement between the parties which must contain 
all the elements of contract (w), including consideration (x), and which 
either supersedes the original (y) contract, or is merely an agreed variation 
of the mode of its performance {z). 

4. Actions for rescission of policy or for a declaration — A]>art from 
the statutory right gi\en to insurers by subsection (3) of section 10 of the 
Road Traffic Act, 1934 (u), cither party to a motor insurance contract may 
in certain ciraimstances have the right, where the contract is void ab initio, 
to claim a declaration that the contract is void or voidable, and that the 
policy be cancelled (i). As was suggested when considering the same 
question under the above subsection («/) it is extremely doubtful whether 
insurers can ever claim a declaration that tlie |>olic\' is void or voidable 
where the assured has not taken any steps to enforce it, nor made any claim 
under it against the insurers. *' If there has been a dispute between the 
parties, the one asserting and the other denying the validity of the policy, 
it would be open to the plaintiff to claim a declaration. But he is not 
entitled to claim a declaration unless before action brought there has been 
a dispute upon the point as to which he desires a declaration ” (r). But, 
as was submitted in the same place (/), in cases of motor insurance poliaes 


(j) See Fouler v Scottnh Fquiiable Li/t Imurance Smiet\ and / 0 /iAir tiSjS), jS 
L J, Ch llj 

(r) Hlggnu [W ), Ltd v Sorthampton Cerrpotattrm. I’tz-j i t h liS 

(s) See, however, as to when oral evidence can be i^ivrn lo explain the meaning of 
the policy, ante, p 486 

(9 See Bfiilicy V. J/acAay (i86i), 4 Dc C F ftj 170, ^taektnitev Coulson 
1. R 8 Efj 308, at p 373 

(M) See Afacienne V Coulurn iiupra) 

(e) See Hemktt v Royal ExeMange Asntranee Co (1740). 1 Vex Sen 317, or after 
renewal ol the policy, Patiuoa v MiUr (iSrS), i Dow. ft Cl 342 (M L ) 

(w) It need not, however, be in writing if the policy U not to hut more than one year 
See Atoms v. Haro* Or (.0 , ,101 S C i 

(t) The comnderattoii generally coomxtit in the mutual relinquishment of nglits 
under the anginal contract 

(y) See Alorru v Baroa 6- Co. {ttr^a). and see port, p (>31 

fr) Sec ParumUot v. Raymotrd Hadley Corporation 0) X'nt' York, fioiyl 1 K B 7*>7 
(a) A* to this, see fully ante, chapter V, p, 303. and chapter VI I, p 407. 

(8) Cf. ante, pp. 602 tt ug 

(dl) /,«. s. 10 (3) of the Act of 1934. 

U) Par Baar, J . in Spartnborg v. Edinburgh Lift Aunranu Co., [1912] I K. B> 
195. At p. 204. ciiiig an unreported case in which Stiriikc, J., to held. See alto ante, 
chapter V, p 304, note (r ). and cate* there cited, and London Passmrer T ramtort Board 
V Moterop, v»«HsJ A C 33* ; [1943! 1 All E. R. 07 
if) Ante, p 304. 
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a ground for declaring the jwlicy void will always constitute a breach of 
some express stipulation, and it may be that by this means insurers can obtain 
a declsuation, ailthough the assured has never asserted the validity of the 
policy. Since clauses giving a unilateral right of cancellation are nearly 
^ways to be found in motor policies {g), claims for rescission will in practice 
only occur by way of counterclaim by insurers in actions upon the policy 
brought against them by the assured after a loss occurred {h), or in actions 
brought under subsection (3) of section 10 of the Road Traffic Act, 1934, for 
the purposes of that section (»). Rescission can only be claimed upon the 
ground that the policy is void ab initio, as from fraud (A), non-disclosure (/), 
or innocent misrepresentation («), and cannot be obtained where the policy 
valid at its inception has been avoided by some breach of condition occurring 
during its currency (n). Howev’er this may be, a claim for rescission of the 
policy must be distinguished from a claim for a declaration as to the validity 
of the policy or as to the parties' rights thereunder (0). Such a declaration 
may, apart from the proceedings under section 10 (3) of the Road Traffic 
Act, 1934 [p), be obtained by cither party in an appropriate case (q), although 
there is no question of the policy being void ab initio. 

Rescission may always be effected by mutual consent, and for this 
purpose a binding agreement, containing all the elements of a contract (s) 
which need nev'er, however, lie in writing (/), is necessary'. 

PART 2.— ENDORSEMENTS 

1 . Generally.— In most motor insurance policies all the terms thereof are 
printed ujion the face of the document in which it is contained (m). On the 
back of the pxiiicy there is generally to be found certain printing giving, for 
example, the name and address of the insurers, and wTiting ginng the number 
of the policy, the name of the assured, the date of expiry, etc. These do not 
form part of the contractual terms of the policy (r), though they may of 
course bo referred to for the purpose of identification. In some cases, however, 
the conditions of the policy are printed upon the back thereof (w). In such 
cases the conditions form part of the policy if they are expressly’ incorporated 
— as they invariably arc \x) — w'itli or referred to in the terms printed upon 
the face of it. 

Thus most jKjlicies contain upon their faces some term to the effect 


(j) For the effect of a clause of this t>'pe see fullv an/e, p. 602. 

(A) And these will be rare, since almost ever).' motor policy expires unless renewed 
by mutual consent alter a year, and proceedings under a policy will not olien come to 
trial during its currency. 

(i) Sec ante, pp. 303 ei seq. These actions will rarely be brought in future, if at all. 
(A) A policy is not, strictly speaking, void when vitiated by fraud, non-disclosure, or 

false reprc-sentation. See poit, p. 663. 

(/) ^e ante, chapter vil, p. 388. (m) Ante, chapter Vll, p. 397. 

See Welford on Accident Insurance, jnd Edn , p. 83. Htyman v, Darwins, Ltd., 
[1942] A. C. SSCi ; I.1942J 1 -Ml E, R, 337 ; see post, p. 667. 

(0) See, e g , Law Guarantee Trust and Accident Society v, Munich Re-Insurance Co.. 
[1912] I Ch. 138. See R. S. C., O. XXV, r. s, and the cases cited in the notes thereto 
in the current Annual Practice. 

IP) 27 Halsbury’s Statutes 545 As to those proceedings, see fully ante, chapter Y. 
PP- 3°3 

(j) See Broohing v. Maudslay, Son and Field (i888). 38 Cli. D, 636 ; Ewer v. National 
Employers' Mutual General Insurance Associahon, Ltd., [1937I 2 All E> R. 193. 

(s) Including consideration, which will usually consist in the compromise of some 
cl&im, or the mutual foregoing of aJI rights under the contract. 

(/) See Moms v. Baron 6- Co., [1918] A. C i. 

(h) See, e.g., the specimen policy printed in the last chapter, ante, pp. 498 et seq. 

(v) See Welford on Accident Insurance, and Edn., p. 61. citing May, s. 138. 

(tv) This it now becoming rare. (x) See ante, pp. 385, 478. 
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that the insurance thereby given is " subject to the terms conditiotu and 
limitations contained herein and of any endorsement hereon.” 

An endorsement consists of words which are added to the printed parts 
of the policy. These are generally contained in a tj^written or printed 
slip which is gummed on to the back or face of the policy, or of words type- 
written, hand-written or stamped on to the policy itself (y). 

Such endorsements, if they are to be found on the back of the policy, 
are binding on the assured only if they are expressly incorporated or referr^ 
to by some such term as that indicated above, or are proved by oral {*) or 
other {«) evidence to have been intended by the parties to be so (6). If, 
however, they are to be found upon the face of the policy they constitute 
one of its express terms apart from any incorporating clause. Sometimes 
the endorsement may be inconsistent with the printed terms of the policy (c). 
In this case, it is submitted, the endorsement should be prefeir^ to the 
printed part, as expressing the later intention of the parties (if). 

Endorsements arc sometimes attached to the policy in orfer to make it 
accord with the terms agreed bctu'ccn the parties, and are sometimes added 
afterwards in order to ^ter the express terms originally agreed upon (t). 
In the latter case it is a nice question whether the endorsement represents a 
new contract, or merely an agreed variation (/} of the mode of performance 
of the original contract. The general rule is that the terms of a contract 
cannot be altered, e.xccpt by a valid and binding agreement rescinding the 
old and incorporating it, as varied, with the new (g). Where an endorse- 
ment constitutes such a new contract— as it sometimes clearly will (A) — 
it requires stamping to the same extent as the original policy (i). 

For example, in Hontuy v. Cornhill Insurance C'o. (j) the proposal form 
contained a question and answer whidi.with the "warranty of truth and basis " 
clause, amounted to an express term of the policy to the effect that the 
insured vehicle would not be covered when used on a ri^uiar service betw’een 
Lx>ndon and Wales. The following endorsement was later, by arrangement 
between the parties, added to the poiic>' ; 

'* It IS hereby declared and agreed that this policy u extended to apply 
" whilst the wtUun-desenbed vehicle is being used on a service from London 
" to Aberystwith lor a penod of three niontlw from noon May 16 1929." 

This endorsement wa.s clearly inconsistent with the tenn of the policy 
excluding cover for general use between London and Wales, but was never- 
theless elective for the period expressed therein, as to which there was no 
dispute (k). 


(y| Either on to the back or lace 

{jJ Se* Letts v Excess Insutancc Co 31 T I. K 3M . Hommey v. Cornhill 

IninranceCo (1931), 40 LI 1. K 39 

fa) E g by letters between the parUc* Sec Honnei v ComhiU Insurance Co 

^^upTa). 

[b] See Kanfmamn v British Surety Insurance Co , Ltd (1919). 45 T I. R 399 
(rj See nnte.p 486, as to when oral evidence may be given 

ftf) itea Kan/mnmn V hrUuh Surety Insurance Co , Jjii (19^91,431" 1 . K 399. 

E g an endoraement auspeiuliDg road cover, but Imping in force the hre aotl 
tlieft clauaea. 

(/) See Panontsos v. Raymond Hadley Corporalion of Sne Yorh, [1917J 1 K B. prf 
(/) See Morris v Baron 6- Co , f r9i8j A. C i ; linttih and Bentmgloni, Ltd. v, Sorth 
HVftem Caekar Tea Co. [1923] A C. 48 7 Hahiniry'a Law*, iiid Edn. 171. 

fJb) £ g whew the iiunired vehicte m changed 
ill Sec Royal Eexiange disurance v. Hope, (1928] Ch. 179. 

!J) (1931). 40 U. L. ft. 39. 

(*) (■( Palmer v ComMl Insurance Co. J1935). 5^ U- h. R. 78. where the cover of 
the polK-y wa» reatneted by mstual oiwl agreement after a certilkwte had been iaauod 
covenng three month*' nar 
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In some policies the description of tise " — ^that is, the term of the poliqr 
which defines and describes the nse of the insured vehicle which the polity 
covers (/) — is contained in an endorsement. Many other examples of en- 
dorsements might be given. Thus endorsements are used for altering the 
description of use (m), for renewing the policy, for suspending (n) or partially 
suspending it (0), for adding new parties thereto, and generally for recording 
any variation of its terms (/>) which the parties desire to effect. In practice, 
however, the only endorsement which causes difficulty is that which is 
inserted or attached to policies covering a vehicle which is the subject of 
a hire-purchase agreement. 

2. Hire-Purchase Endorsements .--The ostensible object of a hire- 
purchase endorsement is to secure the interest of the owner of the vehicle 
— that is, the per.son who is letting or selling the vehicle by hire purchase 
to the assured. The owner in this sense is generally a finance company and 
not the original seller of the vehicle. The interest of such an owner is that 
if any damage is done to the vehicle, or it be lost by theft or destroyed by 
fire, the money payable in respect of such damage or loss shall not be mis- 
applied by the assured, but shall be expended either in reinstating the loss 
or damage or in paying the monies due under the hire-purchase agreement. 
Whilst this object is common to all hire-purchase endorsements, the wording 
of such endorsements is by no means uniform. In many, if not in all, cases 
it is extremely doubtful whether such endorsements have effect in law 
completely to achieve this object. In each case the problems arising under 
a hire-purchase endorsement must be considered with regard to the facts 
and the words of the endorsement in that particular case. 

As the wording of the endorsement has not been standardised it is not 
possible to do more than set forth certain general principles, which must 
determine the validity and effect of everj’ such endorsement. When this 
has been done, two examples of hire-purchase endorsements will be given 
and commented upon for the purpose of illustration. As a rule the hire- 
purchase endorsement is attached to the policy as originally issued. 
Where, however, it is attached later, in addition to the considerations set 
forth below, those mentioned above (q) as to the effect in law of a purported 
alteration to a contract must be applied (r). 

General principles affecting hire-purchase endorsements . — The effect of 
the endorsement has to be considered from three angles. First, from the 
point of view of the assured ; and second, from the point of \iew of the owner 
of the vehicle ; and third, from that of a third party to whom the assured 
has incurred a liability covered by the policy, 

(a) The position of the assured. — The position of the assured is com- 
paratively simple. He is Ixtund by the terms of the policy to which he has 
assented (s). He is not, however, obliged to accept a policy containing 
terms for which he has not bargained ( 1 ). It is doubtful how far the assured 


(/) See farther as to this, ante, p. 570. 

(«n) See above as to the validity of this. 

(tt) E.g. when the car U to be laid up for some time in conset^ence of repaus. 

(a) Insured persons should carefully note the duty under Regulation 14 of the 
Motor Vehicles (Third Party Kisks) Regulations IS. R. ft O. No. 926 of 1941. ante, 
chapter IV, p. 217) to notify the Minister of T ransport when a policy is suspended. 

(p) Which may or may not amount to a new contract requiring stamping. 
See ante, p. 6'3i. 

(?) AnU. p.031. 

(ri See cases cited in note (/;), ante. p. 632. 

(r) As to when the assured is taken to have assented to the terms of the policy, 
see generally ante, p. 628. 

(0 See further, p. 628. 
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whose vehide is being acquim! undw a hire-purchaae agreement baimins 
with the insurers for a policy cont^in^ a fajre*|Mirch^ endorst^nt {u) 
It might be argued that the issue of poJicjfS containing hir^purcbaae endjrse- 
ments has become so common that an assured w‘ho declares in his proposal that 
the vehicle to be insured is being bought by him under a hire-purchase agree- 
ment (as he is bound to do when such is the case (t )) impliedly bargains for a 
hire-purchase endorsement. Moreover, if might lx‘ possible to establish a 
custom to the eflfect that all motor policies issued in respect of vehides being 
bought by hire-purchase contain the endorsement. This doubt can only 
be resolved according to the facts of each case (w). It is clear, howc^’cr, that 
if the assured has not either bargained for or accepted (a) the hire-purchase 
endorsement he is not bound by it. On the other hand, if the endorsement 
is added to the policy after issue, it may constitute an attempted novation (rr) 
which will not be binding on anybody unless based on a new contract con- 
taining all the necessary elements of contract (y). 

If the assured is bound by the hire-purchase endorsement hLs rights are 
determined by the terms of the particular endorsement in the same way as 
under any other clause in the policy (;). 

Thus if the endorsement provides that monies payable under the policy 
in OBspect of loss of or damage to the insurctl vehicle .'•hall be paid to the 
hire-owners, the assured, if bound by the endorsement, has no right to insist 
upon pajTnent of such monies to him (a). 

WTiether the assured is bound by the terms of the endorsement or not, 
his policy will automatically come to an end on tlie termination of the hire- 
purchase agreement so soon as he parts with iX)ssession of the vehicle (other- 
wise than by purchase of the car by the assured), since his interest in tlie 
vehide then ceases (A). 

(b) The hire-owners. — The position of the hire-owners in regard to a 
hire-purchase endorsement in a policy issued to the hire- purchaser is more 
complicated. Tlieir rights, as detcmimc'd by the general prindpks of the 
law of contract are as follows : 

(1) No person who is not a party to a contract can himself directly 
enforce rights in his favour thereunder (r). 

(2) Consideration must move from the plaintiff (d). 

In most cases the hire-owners are in no sen.se a party to the jxdicy. unless 
it can be said that the :issured is their agent (c). But even in this case 
there would, as a rule, be no consideration moving from the hire-owner. 

(u) The hire-|>nrcha.H! agreemeot will utually contain »omr provision relating to 
insarance, but this is not a document to which the insurers are parties 
(el See eele, chapter VII. p. 4^7. 

jw) As to when he w-tll be tiUieD to have accepted a tenn (or which he has not 
bargained. i«« (urtlieT aaie. p. brS. 

(irt Sec further a elf . (y) See chapter I, enVe, pp. 1 rt 

(r) In case o( Incoasisteocy the endorsement wrsli tn some cases be preferred, A ntt, 
p. 63J. 

(a) Great difficulty arues in some cases where the car is destroyed towards the end 
of the binspurebaae agreement. Under the terms of the endorsement the assured 
may not be entitled to claim payment for the amount doe on the lo«s. On the other 
hand, the hire-owrners have no r<|uitable right to the wholeol this sum, and may not have a 
legal right to any of it Clearly if it it pi^ to them they will be trustee* lor the aasured 
for the balance after deducting the amount due on the hire-purchase agroemeot- 
(h) See pou. p. 6fS. as to the termination of pcdicies by this means. ' 

(r) hnttrmatxc Tyrt Co, Ltd v. Stljridge &• Cw., Ltd [1913) A. C. ; 

Tu'rdJh w. 4thimon t.ihbi}, 1 If. ft S. 393. 

fd) See [hmlop Tyrt Ce . Ltd, v, Srtfndgt Co , Ijd . { 191.3) A. C. 847. 

(#) This would, it is appr^iefided, to a large eateflt depend npoo the terms of Uie 
biie-parchase agreement. 
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When consideration is given by an agent (/) it cannot be relied uprai by the 
principal unless it was given on his behalf. 

Where the premium is paid by the assured it is, it is submitted, paid 
by him on his own behalf; unless there is something in the hire-purchase 
agreement which requires him to pay it on behalf of the owners as well (g). 

Where, as sometimes is the case, the premium is paid by the owners, 
it would seem that it is paid by them as agents for the assured (A) if the 
policy is issued to him and recites the payment by him of the premium. 
It might be. however, that in certain cases it would be held that a premium 
paid by the owners was paid by them on their own behalf as well as on behalf 
of the assured. 

It should be noticed that in practice where a policy is issued to cover a 
vehicle being bought by hire purchase, the insurers issue a duplicate copy 
of the policy — including the endorsement — to the owners. It is possible 
that in such cases, if the decision in Re National Benefit Assurance Co. (k) 
is followed, the owners might be held to have rights by estoppel against 
the insurers (/). 

Moreover it must not be forgotten that in any case there may be some 
collateral agreement between the owners and the insurers which entitles 
the owners to take advantage of the endorsement (w). 

With the above general considerations in mind, the effect of each hire- 
piirchase endorsement as lictween owners and insurers must be decided 
by the particular circumstances of the case. But it may be said that the. 
owners will be affected by any misconduct or breach of condition on the 
part of the assured (n). Thus if he fraudulently destroys the vehicle, they, 
although quite innocent, may be unable to recover (0). 

(c) Third parties. — .As will be seen from the first of the examples given 
below, hire-purchase endorsements sometimes contain terms which purport 
to affect the rights of third parties. 

Thus, under the endorsement referred to, it would seem that a third 
party who had acquired rights under the Third Parties .Act, 1930 (p), might 
be depriicd of the fruits of those rights by the owners requiring (^) payment 
of the indemnity under the polic}' to be made to them (r). 


(/) Save in marine insurance, where the broker is liable under s. 35 oi the Marine 
Insurance .\ct, moo, y Halsbuty'-s Sialutcs 833. Set’ also L'nimso Imurance Co. of 
Milan V. Merckanti Marine Insurance Co . ' 181)7'. i H. 03. • 

(g) It is doubtful whether a term in that agreement which merely requires tlie 
assured to effect an insurance would be sufficient to constitute the premium paid by him 
a consideration moving from the hire-owners, 

(A) Who would have paid, or undertaken to pay, the owners an equivalent amount. 
(A) [J93»] 2 Ch, 184. 

(/) As to estoppel more generally, see ante, p. 68, and post, p. 6<»i. 

(m> For example, if the insurers agree to give the owners the benefit of the hire- 
purchase endorsement in consideration of the owners procuring the pohey to be efiected 
with them. 

(n) Since in such coses the loss will not as a rule be one insured by the policy — see 
Samuel (P.) 6- Co. v. Vumas, [19^4] A. C. 431. In some cases they might be held un- 
affected by breaches committed after loss. 

(0) See Re Carr and Sun Fire Insurance Co. (1897), 13 T. L. R. i86. This, however, 
would depend upon the endorsement in each case, and upon whether the owners could 
be regarded as mere mortragecs — see Samuel [P.) <S- Co. v. Dumas, supra. 

{p) The Third Parties (Rights against Insurers) Act, 1930. 23 Halsbury's Statutes 12. 
See aN<«, chapter III. 

(9) This is not a point which is likely to occur often in practice, but it is difficult to 
see what the answer to the problem would be. 

(v) Since the third party gets, under the Act, no more rights than the assured him- 
self had. See anU, chapter III. pp. 130 et seq. 
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The position of a tiurd party's rights under section 10 (s) of the Road 
Traffic Act, 1934 (/}, would, howevi^. be untouched by any such endorsement 
in the policy. 

Speeimtn Hire-Purchase Endorsemerd A. 

" It is hereby understood and agreed that the X, Y, Z. Finance Cor- 
" poration, Ltd., of 005 Bishopsgate, £.C. 2. are the owners of the vehicle 
*' described in the schedtile of this policy under tlie terms and conditions of 
" a hire purchase agreement entered into with the assured and that they 
'* have prior right to all payments hereunder until they shall have notified 
" the insurers in writing that they have cea,sed to own the vehicle. Save 
“ and except that all claims made by third parties or for injury or medical 
■' expenses or damage to propertj’ or paj^ments for repairs to the said vehicle 
" authorised by the insurers may be paid direct unless otherwise notified 
" in writing by the owners to the insurers. 

" Should the said hire purchase agreement for any reason be terminated 
" except by purchase, then the policy shall simultaneously terminate and 
“ no return of premium shall be payable by the insurers to the assured. 

" Subject otherwise to the terms, exceptions and conditions of this 
" policy." 

It wfl] be seen that this endorsement makes the assiiretl's right to any 
paj’ment under the policy («) defeasible upon the owners giving the insurers 
a written request to make the patTnent to them. 

It must be carefully observed that this form of endorsement makes the 
policy instantly determinable upon the hire*piirrhase agreement coming to 
an end for any reason except the purcha.se of the s’ehicle by the a.ssured. 
In this respect it is to be contrasted with the other form of endorsement 
set out below. It should also be contrasted with the general }x>silion where 
the assured's interest in the vehicle cea.ses. In that ca.se, the policy will 
as a rule remain effective whilst the vehicle Is still in the aiisured’.s 
possession (r). The htre-purcha.se agreement will be lenninable according 
to its own terms. Most .such agreements are determinable by the owners 
at any time upon written notice being given to the purdiascr if he is in 
default in payment of any instalment due thereunder. Some, however, 
may be determined upon such default without any notice being given. 
Whatever terms the hire-purcha.se agreement hxs in this respect, it must be 
carefully noted that, under endorsements such as the above, the assured 
will not be covered by tliis policy after the tennination of the hire-purcliase 
agreement, and will, if he uses the vehicle on the road. Ijc committing an 
‘offence under section 35 (ir) of the Road Traffic .Act, 1930 (x). It should 
also be remarked that upon the termination of the policy by this means (y) 
the assured is not cntitl^ to any return of premium (r). 

Finally, this form of endorsement makes no provision for the determina- 
tion of the owner’s rights under it when the hire-purchase agreement has 
been brought to an end by purchase. Assuming that the owners haye any 


(f) A* to these, Me fully ami*, chapter I\’. pp. 278 ti uq. 

10 Ante, chapter IV, and Me the M I I). Agnementt, chapter VI, ante. 

(«) Including the iodamnity against third party Uability. 

(v) See pati. 

(w) As to which Me amU. chapter IV, pp. i6j U **q. and pp. 24a «/ uq. 

ix) Ante. pp. «<iO el teg. 

(y) It would Mem that even if the hlie-pnrchaM agreemoBt u wrongfully refitidtated 
by the owners the oMured nay Iom the benefit of hi* pnmtum. If ao, a euni to 
r ep reee n t thi* low diould be claimed in any action ogointt the owner*. 

(r) A penon deiiriiig to change the car which he ia acquiring by hire puichoM 
•bould. thimfora. be careful to obtain the issnnaB’ consent to a tnuisfer of the policy 
to the new car before tenninntioa of the hire-psrchSM agneoient. 
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rights enforceable against the insurers under this endorsement these wO'Uld, 
it is submitted, automatically expire when their interest in the insured 
vehicle has ceased (a). 

Specimen Hire-Purchase Endorsement B. 

" It is hereby declared and agreed subject to the terms and conditions 
" of this policy that the A. B. C. Trust, Ltd., are interested in the insurance 
*' of the vehicle described within under a hire purchase agreement dated 

" the day of between the assured on the one part and the 

“ A. B. C. Trust, Ltd., on the other part, the terms and conditions whereof 
" as to ownership and payment of loss so far as not inconsistent with this 
" policy are incorporated herewith. Should the said hire purchase agree- 
" ment for any reason be terminated then the interest of the assured shall 
“ simultaneously terminate, and the policy shall operate for the sole benefit 
''of the A. B. C. Trust, Ltd,, and no return of premium shall be payable 
" by the underwriters to the assured. 

" It is further understood and agreed that this insurance, after the 
“ hirer’s interest terminates, does not extend to cover running risks for the 
" car hereby insured unless agreed otherwise by endorsement hereon, 

" except that in the case of the owners seizing the within described car 
’’ owing to a breach of the hire purchase agreement, underwriters agree to' 
“ full benefits of this policy operating whilst such vehicle being in the charge 
" of a competent licensed driver in the employ of or acting on behalf of the 
" owners, is being driven to the premises of the dealer with whom the car 
'* is to be garaged. 

" Nothing herein to be construed as giving the A. B. C. Trust, Ltd., any 
" right to indemnity under the policy to which the assured would not be 
" entitled." 

Three points upon tliis type of endorsement should be noted : 

(1) Certain terms of the hire-purchase agreement are expressed to 
be incorporated in the policy " so far as not inconsistent therewith.” 
Without examining the particular terms of the hire-purchase agreement 
it is not possible to say what the precise effect of this clause in any given 
case would be. 

(2) The endorsement is so expressed that apparently the policy 
comes to an end if the hire-purchase agreement is determined by the 
purcliase of the car. This is clearly not the intention of the parties. 
Nevertheless, it seems to be the position in law unless the position is 
rectified by a subsequent endorsement (i). 

(3) The policy remains in force for the benefit of the owners (c) 
whilst it is being driven by anyone (d) to the premises of the dealer 
with whom it is to be garaged (e), pro^fided it is in charge of a competent 
licensed driver acting on behalf of the owners. 

3. Endorsements to cover the carrying of passengers for hire or 
reward (/). — Many insurers do not print special policies for insurii^ 
vehicles in whiefj pcissengers are carried for hire or reward, such as public 


Sec per Cockdurn, L. J 
), L. R. 10 Q. B. 249. at p. 233 


(«) 

Co. (1875) 

(b) Or otherwise by agreement with the iusurera. 
see anfe, p. 630. 


in A’ortA 0/ England Oit-Cake Co. v. Archangel Ittsuranc* 
As to rectification by the Conit, 




Apparently not for the benefit of the assured. 

Even, presumably, the assured, or an unlicensed driver. 

[sj Not, apparently, 11 it is being driven anywhere else, e.g. to the person to whom 
it has been sma or to ^e owners’ premises 

{jh As to the requirements of s. 36 (i) (b) of the Road Traffic Act, 1930, in respect of 
liability for death 0} or bodily injury to passengers carried for hire or leward, si 
chapter IV, p. 188. 
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service vehicles (g) or private hire cars. The insurance of such vehicles is 
often effected by means of an ordinary commercial vehicle or private car 
policy to which an appropriate ehaorsement is attached. Two examples of 
such endorsements are given below. 

(1) " It is hereby declared and agreed that notwithstanding anything 
" to the contrary contained therein this policy shall be operative whilst any 
" vehicle described in the schedule thereto is being dri\'en by or is for the 
" purpose of being driven in the charge of any person other than the within- 
“ named assured or a driver hi his employ, unless the vehicle is being used 
" for social, domestic or pleasure purposes and not for hire or reward. 

" It is further declar^ and agreed that the exclusion in General Excep- 
" tion 1 (a) of thb policy relating to use for hire or reward shall not relate 
” to use as a stage, express or contract carriage. 

" Subject otherwise to the terms, exceptions and conditions of the 
“ policy." 

The General Exception i (a) referred to is tlie exception which excludes 
the use of Uie vehicle for hire or reward from the cover given by the policy (A) . 

(2} "Passenger RisJi wkert the Conveyance of Passengers for Hire or 
" Reward ts included. 

" Notwithstanding anything to the contrary contained in l*roviso (c) 
" of Paragraph (i) of Section 11 . but subject oihenvi.se to the terms cxcep- 
" tions and conditions of tills policy, the compiiny will in consideration of 
" the payment of an additional premium indemnify the a.ssured against 
" liability at law for compensation and claimants' costs and expenses in 
" respect of death of or bodily injury to any person being earned in or uj>on 
" or entering or getting on to or alighting from any vehicle described in the 
'■ schedule to this policy. 

" Provided always that in the event of an accident occurring whilst such 
" vehicle is carrying more than 20 persons (m addition to the conductor, 
" if any, and the dnver) the assured shall repiay to the company a rateable 
" proportion of the total amount pasablc by tlie company by reason of 
" this endorsement in respect of such accident in connection with such 
" vehicle." 

Proviso (c) of paragraph (i) of section 11 of the jKilicy is some sucli clause 
as excludes from the third parly liability covered by ibc policy, liability in 
respect of the death of or bodily injury- to 

" any person (other than a passenger carried by reason of or in pursuance 
" of a contract of employment) being carried in or upon or entering or getting 
" on to or alighting from such vehicle at the tunc of the occurrence of the 
" event out of which any claim arises," 

The proviso to tfie endorsement is difbcult to understand. Presumably 
it would be con.strucd to have the effect which is best illustraterl by the 
following example ; 

Whilst the vehicle is carrying 22 passengers an accident occurs 
involving the assured in liability to a passenger to the total of £loo. 
If the insurers pay this sum to the third party, they are entitled to claim 
repayment from the assured of j** thereof — t.c.. £10. 

If, in the same circumstances, 30 passengers were being carried, presum- 
ably the assured would be liable to refund — that is, one-half of the sum 
paid by the insurers to the third party. 


M le. motor coaches, etc. As to pubUc service vefaklee, see further ante, p, sos. 
ft) In the esse of omniboaes sml bsck&ry csrrisgn* used within the MetiopoUtsn 
Bailee area, a ^weiai policy bearing what is kaowii as the " Scotland Yard wmdhig " 
la nquired for poUce Ucence pnrpoaea. 
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PART 3 — IMPLIED TERMS 

1. Generally. — In general no term will be implied in a policy unless its 
implication is essential in order to give business efficacy thereto (»). The 
most important of these is the insurers' right to subrogation (k). This topic 
is dealt with in a later chapter ( 1 ). The question as to how far the duty of 
good faith arises from an implied term in the contract has already been 
discussed (m). The duty to minimise the loss is sometimes imposed by an 
express term in motor policies (n), and was considered in the last chapter (0). 

2 . Continuance of insurable interest. — In addition it may be said 
that it is an implied term of the policy that the assured shall have at its 
inception, and shall continue to have during the existence of the policy, 
an insurable interest in the subject-matter thereof (p). Although insurable 
interest mav no longer always be essential to the validity of a motor insurance 
policy (q), it is submitted that this implied term still exists, and that the 
lack of insurable interest at its inception will, unless disclosed (r), vitiate ^ 
the policy, as will the cessation thereof during its currency (s). 

3 . Alteration of Risk.— It is sometimes thought that there is an 
implied condition that the risk will not be materially altered. 

It is submitted , however, that there is no authority for this proposition (/) . 
On the other hand, there are several cases in which the contrary has be^ 
held (u). 

" In effect there being no violation of the law and no fraud on the part 
" of the assured, an increase of nsk, to the subject-matter of insurance, its 
" identity remaining, though such increased nsk be caused by the assured, 
" if it IS not prohibited by the policy, does not avoid the msurance ” (a). 
Many, if not most, alterations of tlie risks will come within the express 
terms (6) of a motor msurance policy (c) Thus if the insured vehicle is so 
altered as to become substantisilly a different vehicle, it will not be covered 
by the policy (d). 

(i) 7 /i« Afoorcor* (i88g). 14 P D 64 

(ft) Id so far as this right can be said to anse from an implied term, as to which see 
post, chapter X. 

( 1 ) Chapter X, poih (m) /fn/e, p 389. 

(») Antf, p 609. If there is no express term imposing it, a term to that effect may 
be implied . Marine Insurance Act, 1900(9 Halsbur> s Statutes 851) And see Chalmers 
on Manne Insurance, 4tli hdu . p 113 SeJ quaere, see Lind v Mitchell (19:8), 98 
I. J K B I/O (0) See otile. p 609 (p) See chapter II, p. 87. 

{q) As to which sec ante, chapter II. p 87. and chapter IV, pan 
(r) If disclosed clearly no term to the contrary could be implied 
js) On the ground ol non-disclosure, see ante, chapter VII, pp 406 el seq 
(b Sec generally Wclford & Otter-Bany on Fire Insurance, 4th Edn , pp 209 el seq ; 
'Wclford on Accident Insurance, 2nd Edn , p 146 

(u) Sec ior example. J’lm v /ieid (1843), 0 Man & G i . Baxendalt \ Harvey 
(1859), 4 H <4 N 44"). Shaw v Rohberds (1837), 6 Ad & El 75 

(a) PerAViLLKs, J , in Thompson v Hopper (1858). E B A E 1038. at p 1049. 

(b) MTien the alteration is covered by the express terms it is a question of construc- 
tion in each case whether the alteration affects . 

(1) any claim under the policy , 

(u) any claim arising during the time when the alteration prevails ; 

(ill) any claim caused by the alteration. 

See Barrett 'V Jermy (11149), 3 Exeh 335. Stokes v Cox (1856), i H & N 533, and 
cases cited m next note 

(c) E g. the clauses which describe and limit the nsk , sec ante, p 570 See also 
Dawsons, Ltd v Bonntn, [1922] 2 A C 414 Farr v Motor Traders' Mutual Insurance 
Soctety, [1920] 3KB 6^ , Roberts v Anglo-Saxon Insurance Assoaation (1927), 96 
L 5 K fi 590 , Erovinctal Insurance Co v Morgan, [1933] C 240 

(d) See, as to alterations changing the identity of the subject-matter, Tkampson v. 
Hopper (1858}, £. B. ft E. 1038 ; Law Guarantee Trust and Accident Soetefy v. MmnieM 
Re-Insurance Co , [1912] i Ch. 138. 
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Difficulties arise in motor insurance in cases where the proposal form [e), 
in addition to the usual “ wan;||ity of truth declaration " (/}, contains a 
clause to the effect that the tdswers therein shall be "of a promissory 
nature " (g). 

Thus, for example, the assured may truthfully answer the question as to 
physical infirmities by saying that he has none. Subsequently, during the 
currency of the policy, he sustains an injury which affects his driving 
capability. Undoubtedly the risk is thereby altered and increased. If the 
answer is not made " of a promissory nature," the alteration has no effect 
upon the policy (A). But if the propo^ contains a clause to the effect that the 
answers ^all ^ of a promissory nature the position is extremely doubtful ff). 
Each case must be decided according to the facts, the words of the particular 
question and answer, and the terms of the policy in that case (A), but it 
is submitted that usually the effect of a clause making the answer " of a 
promissory nature " mil be to make such an alteration as that described a 
groimd upon which the insurers could repudiate liability under or avoid 
the policy (1). If the effect of the clause is merely to describe the risk, the 
insurers could in the example given onty repudiate liability in respect of an 
accident occurring when ^e injured assui^ was driving the vehicle (m). 
If it amounts to a condition («). they could avoid the ]X)Iicy whoever drove. 
Even though there is no warrant)' that the answers in the proposal shall be 
of a promissor)’ nature, it is possible, whether the daust' is descriptive of the 
risk or amounts to a condition, in some cases for the insurers to escape 
liability to the assured on both grounds (e). Thus, in Btauchamp v. Sational 
A/Wudf ItuUmnify Imurance Co.. Ltd (p). a builder took out a policy with 
the defendants to cover nsk of accidents occurring during the demolition of a 
mill. He w’as asked in the proposal form " .\re any . . . explosives used 
in your business? " to which he replied " No " The plaintiff demolished 
the mill and in the course of the demolition used explosives Three ^lersons 
were killed by masoniy falling as a result of the explosions The plaintiff 
claimed indemnity in respect of these deaths from the insurers. Finlay, J,. 
in his judgment referred to Dou-soks. Ltd. v. Bonnin [q) as laying down the 
general law on the subject. The question in that case was, it will be 
remembered. " State full addres.s at which the vehicle will usually be 
garaged," and a wrong address was inadvertently given. The questions in 
the proposal form were made the basis of the contract. Lord Wrjciit stated 
that the relevant answer quoted alxjve referred to the future and was of a 
prwnisor)' nature and apt to create a warranty. Finlay, J., held that the 
denial of the use of explosives m Beauchamp's Case {p) amounted to a war- 

(() As to the effect o( the proposal fonn see aai«. chapter VII, pp 41 1 seq. 

(/) As to which tee unit, chapter VII. p. 4O7. 

(jr) And tbepnq>osaliaiocorporated with and made the basis o( the policy, enis, p-svS. 
(a) See Tko mpt ou v. Hopper (183^), E. B. A E. 1038, and the cases cit^ 10 note {y) 

tuprm. 

10 See Srattm v LtmJon General /msurance Co., Lid (1932). 48 T L. K 374. For a 
fall discussion of the similar position in hre insurance cases, see Wellard ft Otter-Barry 
on Ftie Insurance, 4th Fdn., pp. i\i rt teq. 

(it) See Protdmcial Imurauc* Co. v, Morgan, [19331 A. C. 440, 

(/) As to tbs distinctioo between repudiating liabihty under and avoiding the 
policy, see ante, pp zSo and At9, and potl, p (163 

(m) See Hr Morgan and Pronneial Imurance Co , [1933] z K B. 70, per SenuTTON, 
L. J . at p. 8z 

fa) Whether It amonnts to the one or the other is entirely a question o( constractfon. 
Sm Damiom. Ltd- v. Bonmin, [i93z] 2 A. C. 413. and Pronnaat Imuranee Co. v. Morgan, 
l«933l A C, Z40. and amu. pp. 433- 494 *• 

(e) J e. that the risk in question is outside the ecope oi the policy and that the aamred 
has biwn guilty of s breech of srsnunty. 

W [ivjyJ 3 All E. R. 19. (f) [lOM] a A. C 413- 
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ranty that they would not be used, and, secondly, that even if it amounted 
to a mere description of the risk to be insured, the cause of the accident being 
the use of explosives, there bad been a change in the risk, for the company 
had insured a '' non-explosive ” demolition. 

The insurers were therefore not liable. 

Nevertheless, the wording of the policy or of the questions and answers 
in the proposal form must be carefully examined in eafch case to see whether 
in fact the assured has undertaken not to alter the risk after the date on which 
the contract of insurance was formed. 

In Wool/all and Ritnmer, Ltd. v. Moyle (r), the policy indemnified em- 
ployers, carrying on the business of electrical engineers, painters and 
decorators, in respect of their liability at Common Law or by Statute to 
their workmen who might be injured by accident in the course of their 
employment. One of the questions in the proposal form was “ Are your 
machinery, plant and ways properly fenced and guarded, and otherwise in 
good order and condition.” which was answered ” Yes.” Several employees 
were injured and one was killed when a plank forming part of the employers’ 
scaffolding gave way. Insurers argued that the plank was defective at the 
time of the accident, and although it was not alleged that the answer to the 
question quoted was inaccurate at the time it was made, yet the employers 
were under a duty to inform insurers if at any time it ceased to be true. 

Lord GRiiiiNii, M.K.. found that there was no justification for reading 
into that jK-rfectly simple question any element of futurity whatsoever. It 
was not true to say that the answer would be valueless unless the element 
of futurity was attached to it. The value of the question was that it enabled 
insurers to find out with what sort of person they were dealing. If the 
assured were careless about his machinery, the risk would be different. Had 
insurers intended that this question should cany’ the meaning which they 
had suggested at the trial, nothing would have been easier than to say so. 

4. Voluntary creation or increase of risk by assured. — Whilst 
there is no implied term prohibiting alteration of the risk, a fraudulent 
alteration (s) or creation (f) of the risk will never be covered by the policy (u), 
and there is often an express term against increasing it (v). 

It b sometimes said that any voluntary increase of the risk, though not 
fraudulent, by the assured is impliedly proliibited by the policy, so that 
a loss arising therefrom does not come within its terms (ip). 

It is submitted, however, that a voluntary but not fraudulent increase 
or creation of risk does not affect the assured’s right to claim under a motor 
policy, unless such conduct is hit by its express terms (x) or is a deliberate 
act on his part which causes the accident in respect of which the claim is 
made. Where the increase or creation of the risk is not the cause of the 
loss in respect of which a claim is made, the position seems reasonably 
clear, as covered by the authorities supporting the proposition that there 

(f) [I94'2j I K. B, M) (C. A.) : Li94'] 3 K- K. 304. 

(j) Aa, for example, if he insures his car for one purpose, having always intended to 
use it for another and more haxardous purpose. This, however, would always amonnt 
to a material non-disclosure or false representation and would be excluded by the 
express terms of most motor policies. 

(/) As, tor example, if the assured wilfully damages or destroys the inanied vehicle 
with a view to getting the loss paid by the insurers. 

(u) See Brewiler v. Blacttmore (1925), 22 LJ. h. K. 258 ; and Banutt v. Blackmore 
(1926), 23 LI. L. R. 137, for examples of cases in which it was alleged, hut not proved, 
that cars lost by fire had been fraudulently destroyed by the assured. 

(v) See ante, p. 609. 

(■>) See Porter's Laws of Insuraace, 8th Edn.. p. 8, citing a Canadian authority. 

(jr) £.g. the claoae impoaing upcm the assured the duty to take alt reasonable at^ia 
to mlnimue loot. See this clause discussed ante, p. 609. 
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is no implied term against alteration of the risk. But where the assured 
vtduntanly creates the haxard.^which causes the loss, the position is not 
free from doubt. The questwb was raised but not decided in TitUine v. 
Wkiie Cross Insuranct («) wfrere the assured claimed in respect of a third 
party liability arising from a collision caused by his criminal negligence (b), 
and the insurers leli^ upon the defence inter alia that 

*' the assured voluntarily increased the risk the insurers had to bear under 
*' the policy and that the death and injuries in respect of which he was liable 
*’ to third parties were directly attributable to that risk." 

In James v. British General Insurance Co, (c) the same point was raised 
in a case where the accident in respect of which the assured claimed was 
caused by his driving when drunk {b). The defence there was {inter alia) (d) 
that the assured 

" created a risk which was never In the contemplation of the parties, or 
" aitemativeiy voluntarily increased the risk which the defendants bore 
" under the policy, and the death, injuries and damage were directly attri- 
" butable to such risk or increased ri^ " (e). 

It was apparently held that this defence failed because on the facts 
the assured had not deliberately put himself in a condition of drunkenness, 
or deliberately put himself into the ^x>sition of driving a motor vehicle 
whilst drunk (/). This case inierentially decides that only a deliberate 
increase or creation of risk by the assured will be impliedly excepted from 
the cover given by the policy. It is submitted that this is the correct view, 
and that it ^plil^ only to claims in res|)ect of loss, damage or liability 
directly caused by the deliberate act (g). The contention that the assured 
had altered or enlarged the risk was also unsuccessfully raised in Seaton’s 
Case (A) and PiddsHgton s Case (t) and tn Jenkins v. Deane (k). 

Thus if the assured deliberatdy drives his car through flames and as a 
result the car is damaged or destroyed by fire, he may not recover this loss 
nnder his policy. A more common example would be the deliberate driving 
of the insured car in excess of a speed limit known to the assured (/) or in 
defiance of trafik signals. 

Supposing that as a result of deliberate driving through a town at a 
speed of 90 m.p.h. the assured caused shock to a passenger resulting in that 
passenger’s death. It is submitted that a cUiim in respect of that death 
would be imjdiedly excluded (m) as would a claim in respect of damage to 
the car or injury to the assured (n). 


(•) 

W 


[1911] j K. B. 3*7. 


(6) For which h« wm convicted of menilawghter. 


be main gremnd leUed npoa was public poitcy, but it was also pleaded that an 
acetdeat so caned was not withtn the meaning of that word in the pobev. 

(r) Prom tbs report it appear* that the point was not preeaed, the oeiendant pre* 
ferruig to rely «poo the broM ground of public policy, tee omit, chi^iter 11 , p. 107, and 
post, p. 643 ; bat on the (acts as held it would appear that the increase of risk was 
Invoiuntary. 

(/) Per Koota. J,, [1917] * B. 311. at p. 373, C(. Kationai F ar m er s' Uuioa 
Mmttsei Jmtsrmmu Society. Lid. v. Demtcm, [1941 j t K. U. 414 ; seep. 610. e»U. 

(e) Cl. Barrett v. Jermy (1849). 3 Each. 535. slid Stohet v. Com (iSsb), 1 H. ft N. 333. 
( 1 ) Semtoa v. Lamdou Cemeral tmuraaee Co., Ud. (1932). 4S T. L. k. 374. 

(t) Piddingum v. Co-operetive Insurence Society. [1934] * K. B. 236. 

t*) 11933 ). WS L. J. K. B. *30. „ 

(0 £.f. a 30 in.p.n. Umtt in a b«ult.«p area. See s. t of the Roa i TraAc Act. 
1934 : 37 Halsbttrya Slatotes 333. 

Koc woatd the lin|died term conflict with public poiky, sinca insaranca agaliist 
liability in reepactottha daatii of a voiantaiy naas anger is not wqoiiad. See chapter IV, 
•afs. p. 306, and s. 36 fil (bj (UJ of the Rond Tnfic Act, 1930. ante. p. tU. 

In P gn d to wnkh riaiine tha ttanthm ol pabUe poUey raqairing insarance 
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It must be remembered that no term which conflicts with the law or 
with public policy can be implied. It follows that in so far as the law or 
public policy r^uircs insurance against third party liability, no term 
excluding such liability if it arises from the deliberate creation of a risk by 
the assur^ can be implied (0). 

5. Implied legality of third party liability insurance. — This 
topic in its general aspect has been discussed in an earlier chapter [j>). 
Whilst the decisions in Tivline v. White Cross Insurance (q) and James v. 
British General Insurance Co. {r) to the effect that public policy does not 
prohibit insurance against third party liability caused by inadvertent 
criminal acts have been doubted by the Court of Appeal (s) it is submitted 
that in so far as third party liability insurance is made compulsory (<) by the 
Road Traffic Act, 1930 («), there is no rule of public policy which prohibits 
insurance against liability arising from a criminal act, whether that act be 
deliberate or inadvertent. 

Thus as Roche, J. , remarked in James v. British General Insurance Co. (a) it 
would be " rather extraordinary to hold that such insurance was against 
public policy while Parliament was contemporaneously providing the con- 
trary.” 

Moreover there is in the application of this rule of public policy a clear 
distinction between indemnifying the assured against the consequences of 
his wrongful act and indemnifying an innocent third party against those 
consequences (b). But unless there is an express term in the policy to that 
effect (c) , the insurers who indemnify a third party for the consequences of 
the assured's illegal act may not be able to recover the sum so paid, with the 
result that an indemnity to the third party will also be an indemnity to the 
assured. 

It must be admitted, however, that the question is one of considerable 
doubt, since although the Road Traffic Act, 1930, requires insurance against 
any liability to third parties in respect of death or personal injuries, it has 
been held that this does not mean liability however causeid, and that 
insurance is sufficient for the purposes of the Act although it excludes 
liability arising out of some specific use of the vehicle (rf). 

There is nothing in either of the Road Traffic Acts {e) which prevents 
the insertion in the policy of an express term to the effect that third party 
liability arising from an illegal act is not covered (/), or even one to the 
effect that the insured vehicle is not on risk when being used in an illegal 
manner or for an illegal purpose (g). It is difficult to saj’ therefore that if an 
express term is permissible, an implied term to the same effect conflicts 

a See next paragraph. (p) chapter II, p. . 107. 

[igii] 3 K. B. 3x7. (r) [19*7] * K. B. 311. 

! s) In Haseldint v. Hosktn, [1933I i K. B. 822. 

0 /.«. liability in respect of the death of or bodily injury to third parties. See 
s. 36 (1) (6) of the Act, ante, p. 188. 

(u) 23 Halsbury's Statutes, 607 ; atUe, chapter IV. 

(a) As reported (1921), 27 LI. L. R. 328, at p. 330. Compare the remarks of DU 
PaRcg, J., as he then was, in BouUon v. Hinkley (1933), 31 LI. L. R. 1 13, on the effect 
of compulwry insurance resulting in some people feeling less responsibility, " when they 
know that, if they do by negligence injure somebody, the penalty will not &U on them.*’ 

i b) See ante, chapter II, p. 109, and cases there cited, 
e) Road Traffic Act, 1934, anU, chapter V. 
d) See as to this ante, chapter IV, pp. 193 el seq. 

s) l.«. the Act of 1930 ; 23 Halsbury's Statutes 607, or the Act of 1934 ; 27 Hals- 
bury's Statutes 334. ■ {J) See further, oMie, p. ji6. 

(g) See. as to implied exception excluding use of a vessel for iUegsJ purpoaee in a 
ma^e policy, Dui^eon v. Pembroke (1874), L. R. 9 Q. B. j8i ; Pip<m v. Copa (1808), 
2 Camp. 434 ; Trinder, Anderson 6 - Co, v. Thames and Mersey Marine Insnremee Co., 
[t8g8] 2 Q. B. 114, atp. 129. 
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with the law or with puldk n^cy. In so far as a third party liability 
insurance does not cover Uabmy arising from the deliberate criminal act 
of the assured, the restriction iuises from an implied term since otherwise 
the whole insurance would be void [h). Moreover, it is clear that the Court 
of Appeal had in mind the statutmy requirements of compulsory insurance 
when doubting the correctness of the decisions in Tinline's (t) and James' (A) 
Cases (/)• This topic in motor insurance may be summarised as follows : 

(t) Although the decisions in Tinline v. Wh^ Cross Insurance (i) 
and James v. British General Insurance Co. (k) Cases may not have been 
correctly decided in the then state of the law, it is submitted that since 
third party liability insurance is now compulsory they would be followed 
in similar circumstances and consequently there is no implied term 
excluding liability arising from an inadvertent illegal act. 

(2) It is doubtful whether all third party liability arising from a 
deliba^ate illegal act (m) is nut still (n) impliedly excluded from the cover 
given by an ordinary motor policy (0). 

(3) As regards third party liability against which insurance is not 
required (P) and as regards other losses (q), these are impliedly excluded 
from the cover of the policy if caused by a deliberate criminal act. 

(4) As regards third party liability against which insurance is not 
required, and as regards other losses, it is doubtful whether these are 
not impliedly excluded from the cover of tlie fxilicy if caused by certain 
illegal though not deliberate arts (r). 

(5) .\s regards any indemnity against the costs of defending prosecu- 
tions in respect of criminal acts, this is illegal in so far as it indemnifie.>< 
the assured against the consequences of a deliberate criminal act, and 
probably also in so far as it covers the consequences of certain inad- 
vertent criminal acts (s). 


(k) See per ScnvTtoM and Gkxu, in Haseldinev. Hosken, li 933 l 1 K. B. 822. 
Qiitw, of couTK, there is a term expressiy covering " liability " so caused. 

(•) [1921] 3 K. B. 327. (A) [1917) 2 k. B 3ti. 

(f) " With regard to these two decisioos. they do not in my view affect this ca.w. 
and 1 do not think it necessary, nor do 1 intend, to express any opinion on the question 
whethef I should follow them if the point invcdvcd came before me and it became ncces- 
■ary to consider them. The present position of the law of motor insurance, in new of 
the statutory raqairements of compulsory insurance, is in such a coranbrated state that 
we Should not pronounce any opinion upon it until we arc obliged to do so ; but 1 
deSiie to add this, that it mast not be taken, because I say ootbing more in this case 
about the two deciaions just roentioned or whether I agree or do not agree with the 
pnaciple on which ther are based, that I at present approve of them." fer Schuttok, 
L.J., in H euUi t u v. Hosken. [1933} 1 K. B. 822. at p. B35. 

" I agree svfth what SenurroK, L. J.. has said in teieteoce to the two decisions in 
Timline v. Wkii* Cross Insurance and James v. Brttisk General Insnrance Co. " I find it 
a bttle difficult to dtsunguiah those cases from the present, but I do not wish to sa>- 
anything to preclude their full consideraUoR in a case which arises on lacts similar to 
those in the two decisions mentioned " /Vr Gaaaa, L. J.. lOuf , at p 838. 

(m] Tinline V. W’kile Cross Insurance, ritjiai] 3 KB. 327 ; James v. BrtHsk General 
imurmnee Co.. Itgejlc K. B. 311 ; Hasetdtnev, Hosken. [tgal 1 K. B. 822 ; d- Beres/otd 
V. Royal Imseemnce Co.. Ijd . M938J A C. 586 ; (1938] 2 AU E. R. 602 ; in which it was 
held that no man may insure nimKif against the commisaion of a crime. 

(«) /.a. in qiite cif the Road Traffic Act. 

(o) II the policy expraaaly covsxs aoch liafaslity. it srould be void. 

M E.g. Uabdity to voluntary paaaengex*. 

(f) E.g, peraonnt injury to tte awanred ce damage to the vehicle. 

(rl /a. not ddi berate in tbesenae ol bring a srillot and knowing violation of the law. 
But they roust be deliberate in the sense that the aattned knew the ^aracter of the acts 
he was shout to do, thoogb not neceasarily knowing tbrnr eSect in law, and intending 
to do them, did them ; Haseldine v. Hoeken, 1 19)3} 1 K. B. 822. 

(s) /.«. inadvertent at tar aftiMbcrlniBsUtyueoBcamed. ButtbeacUtltamMlves 
inuat be intentional. See HateUina v. Hosken {rnfra) ; ssd quaere. 
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6. Implied term of contiauooa ^od faith . — It is sometimes said 
that the duty of good faith extends beyond the making of the contract and 
binds the parties throughout its duration (/). 

This statement may, however, be misleading, since the requirements 
and degree of the good faith required after the making of the contract are 
not those required during its negotiation (u). Thus, as has been seen (v), 
there is no implied duty upon the assured to disclose any alteration or in- 
crease in the risk after the contract has been made. Again, although the 
assured may be bound not deliberately to create or increase the risk 
insured against (w), this obligation arises rather from a term which must be 
implied in the contract to give it reasonable business efficacy than from the 
duty of good faith {*). 

Whether the duty to observe the utmost good faith in the negotiations 
leading up to an insurance contract arises from an implied term of tlie con- 
tract itself (y) or from a general rule of Jaw. it may be said that there is an 
implied condition of every insurance contract that the assured shall not 
attempt to commit a fraud upon his insurers. 

And it is submitted that this must be regarded as an implied term for 
the following reasons : 

(1) The assured is under a general duty (apart from contract) not to 
commit fraud against anyone, but he is under no duty not to attempt it. 

(2) Whilst without any implied term to that effect the assured 
could never recover under a fraudulent claim, an abortive attempt to 
make such would be without effect. 

(3) Fraud, or attempted fraud, by the assured on his insurers avoids 
the whole policy (a). 

Thus in Britton v. Royal Insurance Co. (b), Willes, J., pointed out (c) : 

" It is the practice to insert in fire policies conditions that they shall be 
“ void in the event of a fraudulent claim . . . such a condition is only in 
" accordance with legal principle ... if there is wilful falsehood or fraud 
" in the claim the assured forfeits all claim whatever upon the policy." 

Thus if the assured fraudulently invents the existence (<#} or cause (d) 
or amount of a loss {d), or creates the loss himself (c), the policy will be 
voidable at the option of the insurers. On the other hand, the loss will not 
be one insured against (/) . 

It should be noted that the assured's fraud, if it avoids the policy at all, 
may avoid it as against innocent parties, such as the owners of the vehicle 
from whom the assured is acquiring it by hire purchase (g), his trustee in 
bankruptcy (A). 


(0 See per Willks, J., in BrUlon v. Royal Insurance Co. (1866), ^ F. A F. 905, at 
p. 909. Wellord on Accident Insurance, 2C(i Edn., pp. 170, 199 ; WdioidAOtter-Bairy 
on Fire Insurance, 4th Edn., p. 289. and cl. ante, chapter II, p. 101. 

(w) As to which see ante, chapter II, p. loi, chapter VII, and H'i/mott v. General 
Accident Insurance Corporation (1935), 53 Id, L. K. 150. 

S Ante, pp. 417, 639 *1 sea. 

I As to how far this applies to motor policies, see ante, pp. 6^t et seq. 

C/. Wellord on Accident Insurance, and Edn., p. 170. 

U>) As to which see ante, chapter VII, p. 389. 

(m At their option. (t>) (1B66), 4 F. A F. 903. (c) Ibid., at p. 919. 

(d) See, e.R., Phillips v. Chapman (1921), 7 El. L. R. 139 ; Cuppitman v. Marshall 
(1924), 18 LI. L. R. 277. 

(«) E.g. fraudulently stating the cause to be a peril insured, when in fact it ia one 
exemted by the pcAicy — for instance, falsely stating that only one car was in use at 
the ume of loss where the policy insures two. provid^ only one is used at a tone. 

{/) ^ Samuel (P.) &■ to. v. Dumas, [19*4] A. C. 431. 

U) As to the hire.ownen' interests gener^ly, see ante, p. 634. 

(1) /.«. subsequent to the issue of the policy. 
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On the other hand fraud (t) by some other person to which he is not 
privy (k) will not, as a role, affect the assured (/}, though it is doubtful 
whether this applies if the otbv person is his agent (m) by whose misconduct 
in the preliminary negotiations the assured would as a rule be affected («). 

The essential elements of fraud have been described elsewhere (o), and 
the proof of fraud will be a question of fact in each case. But it must be 
remembered that whilst in these cases the attempt (p) at fraud is enough, 
mere proof of an unfxilfilled intention to defraud w'ill not suffice {q). . 

7. Implied duty to minimise loss.— In motor policies there is 
sometimes an express term (r) requiring the assured to take all reasonable 
steps to minimise the loss resulting from the risks insured against. Where 
the policy does not contain this term it must be implied (s). Thus if the 
assured runs down a pedestrian he must take all reasonable steps for his 
safety and assistance, and must not leave him in the road to die or be run 
over again (s). 

8. Implied condition that vehicle shall be roadworthy. — Since the 
decision of Goddard, J. (as he then was), in Barrett v. London General 
InsHTonce Co. (/), u-as disapproved in Trickett v. Queensland Insurance Co. (m), 
it may be regarded as settled law that there is no such rule in motor 
insurance law as there is in marine insurance law that the insured car must 
be roadworthy before it is set out on a joumej'. 


P.ART 4— RIGHT TO PAYMENT UNDER POLICY 

1, Generally. — The right to pament of monies due under a motor insur- 
ance policy is governed by the terms of the policy. It must be considered 
under each head of various class*‘s of insurance given by a comprehen- 
sive (r) motor policy. It must be clearl}' distinguished from the right to an 
indemnity under the policv'. Throughout this section of this chapter the 
right to claim referred to is the right to claim monies accrued due under the 
policy («), though their amount ne^ not necessarily have been quantihed (6). 

2. Third party liability indemnity. — Although the right to an 
indemnity in respect of third party liability arises as soon as the liability 


to See Rt Cart and Sun J-'irt ImttraiKf Co U>*07l. >3 T b. K. lUO. 

(A) See Breaisler \. BltuAmore (iqis). »i Li- L. It. ^5*. 

(t) Ct. Baraeti v. Blaikmort {mib). *3 LI. L. R, 137. 

(m) See Tkomm v. Tyne and Wear SltamtAip FretgMJ Imurance Anoaafion. (1917 
I K B 938 

(a) See ante, cliapter Vl(, p. 401 . 

(o) AnU. pp. 3. 406. 

(p) Ij». actn^ making ol a (rauduleBt claim. alUMugb the attempt is discovered 
ia time and the iasoren lou nothlag. 

i f) See. however. R. v. Rabtneam. (1913! a K. B. 3fJ- 

r) This must bedtstmguished from the express term reqntring the assured to take all 
reaaoDabie steps to asert the loss. See amU. p. 609. sod cf. Marine Insurance Act, 19^6. 
s. 78 (4!. and Lind v. MUckell (1918), 98 L.j K. B lio. 

(j) See t'lly Tatlon v. Evans (1921). 38 T L. K. 230. In any event a loss so caused 
or increased wiJi not be, or wiU pro tanto not be. a lo« proximatcly caused by the nsk 
insured against Rn ScavTron, thn# . at p. 235 And see Sssmr/ (/*.) &• Co. v. 
fbMMi, [1924] A. C. 431, bntef. Land v. MUeAetl (1928). 98 1. J K. B. lao. 

(0 ''935] r K B. 238 ; see p 609, anU. 

(nj fi93b] A. C. 139 tP. C.) ; see ante. pp. 609-610. 

IP) See aniSs, chapter it, p 78. 

(a) For theeflect of death, asstgninent, sic., on the policy itoetf, tee peat, pp. 661, 639 
(h) E.g. the osmred isKnrs liability to a tiilfd party and dtea in the eotne accident. 
His psasonal reprasentotiv* can claim paymaat of the indenuilty altboolli the amotiRt 
thenof is not qaanttflad tmti) later. 
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is incurred (c), the right to payment in respect of the indemnity does not 
now arise until the sum payable has been quantified {£). 

The question whether the assured is entitled to demand payment of this 
sum (when quantihed) to him, or whether the insurers can dischaiige their 
obligation to indemnify by payment direct to the third party and the 
conflicting decisions upon the point, have been considered elsewhere {e). 
TTie answer to this question must depend upon the wording of the relevant 
clauses in the policy in each case (/), But since the passing of the Third 
Parties Act, 1930 (g), the question is largely academic, since the assured's 
trustee in bankruptcy can no longer claim the money for the benefit of the 
general creditors (A), and the assured, if the money is applied in discharge 
of his liability, could presumably only claim nominal damages for any 
breach of an obligation to pay it to him (0- 

Moreover, the assured could not in any case be entitled to payment of 
an indemnity in respect of a liability to a third party, which the insurers 
are obliged by section lo of the Road Traffic Act, 1934, to discharge by 
direct payment to the third party. 

Although the obligation to pay money in respect of a third party liability 
indemnity may be discharged by payment to the third party, the right to 
claim it is still vested in the assured to the extent that he can assign that 
right to the third party to whom the corresponding liability was incurred (k). 
The extent to which this right can be attached by garnishee proceedings 
at the instance of a third party has been considered in an earlier chapter (/). 
The position of this right upon the insolvency of the assured is now governed 
bystatute(»n),and has been described elsewhere (n). Upondeatli the right will 
automatic^ly pass to the assured’s personal representative or trustee. The 
change in this connection made by the Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (o), should be ob^rved. Before that statute was passed, 
any third party liability of the assured would generally {p) be extin^ished 
by his death {q). It should be stressed that if the money due in respect of 
the third party liability indemnity is paid to the assured, he need not apply 
it in discharge of that liability, but, if the liability itself is extinguish^ or 
diminished, he will be obliged to refund to the insurers (r). This may be 
contrasted with the position under the next head. 


(c) I.t. at the moment of the accident which gives rise to it. Ptr Tohlin. J.. in 
Trusteti v. Soulhem Union General Insurance Co. of Ausiraiasia, [1928] Ch. 793. 
at p. Soo. 

( 4 ) I.t. when the amount of the liability has determined. 

(/) Ante, chapter VJII. p. 515. chapter III. p. J56. See also chapter II, pp. 74-75 elstq. 
(/) It is now settled that the clause giving the insurers the right to settle or com- 
promise any claim (as to which, see ante, p. 596) gives them the right to pay the third 
party direct; sec Israclson v. Dawson. [1933I 1 K. B, 301, prr Grber, L.J., and Dtgfry v. 
General Accident Fire and Life Assurance Corporation, Ltd., [1943] C. tjr ; [1942] 

2 All E. R. 319. per Lord Maugham ; Beacon Insurance Co., Ltd. v. LangdaU, [1939] 4 
All E. R, 204 (C.A.). 

(g) The Third Parties (Rights against Insurers) Act, ante, chapter 111 , pp. 1 20 et seq. 
{h) As he could before that Act ; see Re Harrington Motor Co., Ex parte Chaplin, 
[1928] Ch. 105, and Hood's Trustees v. Southern Union General Insurance Co. of Austra- 
lasia, [1928] Ch. 793. ante, pp. 116 et seq. 

(i) Cf. ante, p. 73 as to the position where the assured is paid the indemnity^ 
by the insurers and then reduces or extinguishes his liability to the third party. 

(it) See Jenkins v. Deane (1933), 103 L. J. K. B. 250, wliere this was done, and 
Taylor v. Eagle Star Insurance Co. (1940), 67 IJ. I . R. 136 ; Barrett v. London General 
Insurance Co., [1935] i K. B, 238. 

(/) Ante, chapter III, p. 135. (m) See note (g), supra. 

(••I Ant*, chapter III. |o) Ante, chapter I, p. 5a 

[p) For the exceptions, see ant*, chapter I, P. 32. ' 

Iq) See ant*, chapter I, and cases there cited. 

(r) See ant*. pp. 75. 103, and post, chapter X- 
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The question of the right to claim payment under this head of a person 
who is not a party at Common i|aw to the policy, such as a person claiming 
under a clause purporting to ^end the nght to an indemnity to persons 
driving with the assured’s consent (s), has already been discussed. The 
cases in which the indemnity has been assigned to the third party himself are 
noted below. 

3. Loes or damage to vehicle Indemnity. — The obligation of 
insurers may under a policy containing an express term to that effect (/} 
be discharged at their option by reinstatement — that is, repair or replace- 
ment of the vehicle. Otherwise the insurers are obliged to pay the sum 
due in respect of the loss or damage, and. when paid, the assured is at 
liberty to expend it in any manner he pleases («). This, like any other 
right, is always subject to anj'- hire-purchase endorsement there may be (a). 
Thus, if his car has been stolen and he is paid the insured value thereof, he 
is not obliged to buy a new car, but may do what he likes with tlic money («). 
The right to claim monies accrued due under this head will pass on insolvency 
to the assured’s trustee in bankruptcy or liquidator (fc), as the case may be, 
and on death to his personal representatives. It may also, unless there is 
a term of the contract preventing this, be assigned by the assured to any 
person. 

4. Personal accident benefits. — The right to payment of these may 
be subject to the terms of a hirc-puroh.ise endorsement (c). They consist 
in : 

(a) S$tms due in respect of injuries to or death of the assured, which 
are clearly payable to him only or to his assignee. .As has been sub- 
mitted. tl>c right to claim payment of sums due in respect of injuries 
may pass to U>e assurwl's trustee in bankruptcy (rf). The right tti 
monies due on his death would juss to his personal representatives, 
or, in the case of in.solvcncy (e). to the administrator in Ijankniptcy. 

(ft) Sums due in respect of injuries to or death of the assured’s wife . — 
Those due in respect of injuries cannot be claimed by the wife herself, 
but may t>e claimed by him as tnistee on her l>ehalf. It is suggeste<l 
that they may l>e claimed by- the assurc-d in his own rigfit (/). Sums 
due on tire death of the assured's wife would lx; claimable, it is sub- 
mitted. not by her personal representatives, but by the assured or his 
personal representatives, and would not fonn ]>art of her estate. 

(c) due in respect of medical expenses of passengers. — Th< 

passengers have clearly no right to claim these direct. The right of 
the assured to claim them has been fully discus.<icd elsew'here (g). 

5. Legal coeta, etc. — ^The right to claim monies due in res^xet of 
li^al costs or any otlicr costs or expenses for wliich the insurers may be 
li^le (other than those awarded or due to a third party which come under 
the third party liability indemnity) belongs to the assured, to his assignee, 
or to his trustee in tankruptcy, liquidator or personal representative, as 
the case may be. 

U) Ante, chapter II, pp. 96 tt ttq: chapter IV. p 2 10 : chapter VIII. p. 527. 

(0 See cases cited atOV.p. 307. and Intnrwme* Ce.v. V«y(tS07), 16I..T. 239 

(«) In the ahneiice, o< rntirse. (rand C I Hmwn v Mmrtim (1940), <>7 1 . 1 . L. H. 1 
(•) As to hb«-p«rcba*e eBdcesMiwsiiU alvtiM as apparent right of payment to the 
hire-o«iier», ms ante, p. 

(h) See amte, chapter 111 . as to the iaaoivoacy generally. 

S i See mute. p. 633. (d) Ante, p. 1 15. {*) C/. mUe. chapter III. p< < M- 

) For be haa an intemt in the km of Im coosortinin ceaaed by her injaiw, ace 
mtu, diapter tl, p. 33 
{#1 P’ 551 - 
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6. Assignment of right to payment. — The question then arises as 
to whether this right can be assigned by him to another, so as to entitle 
that other directly to enforce pa3rTnent against the insurers. The distinction 
between assignment of the policy and assignment of the right to payment 
of monies due thereunder has already been drawn (A). Whilst a motor 
insurance policy is not assignable in the fuU sense without the consent of 
the insurers, the right to payment thereunder may be assigned unless some 
term in the policy prohibits it. If there is such a term, then the assured 
cannot assign his right to payment so as to enable the assignee to enforce 
it directly in his own favour. In such a case it would apparently be necessary 
for the assignee to join the assured as nominal plain tih in any action against 
the insurers (t). In «) far as the assured can only claim payment of monies 
due under the policy as trustee for another, it is extremely doubtful whether 
he can as-sign that right to anyone but the person for whose benefit (A) he is 
trustee. In Jenkim v. Deane {t), Barrett v. London General Insurance Co. (m), 
and in Taylor v. Eagle Star Insurance Co. (n) the assured assigned his rights 
to the third party. 

7 . Payment by insurers to agents. — It should be noted that the 
insurers will discharge their liability to make payments under the policy, 
if they pay the money due to the assured to his agent, if that agent is 
authorised to receive it or is held out by the assured as being so. But the 
money must be paid in the manner authorised by the assured. Thus in 
McCarthy v. Dixon & Co. (London), Ltd. (o), the assured sent in a claim to 
Dixon & Co., who had acted as his brokers, in respect of the loss of his car. 
He had authorised X to receive the money due from the insurers on his behalf, 
but only in cash. The brokers paid X the amount of the loss (p) — £200 — by 
sending him £88 in cash and paying the balance by contra account, X 
misapplied the £88 and subsequently became bankrupt. It was held (q) 
that the assured was entitled to recover the full £200 (less £2 commission) 
from the brokers, as they had not paid the amount of the loss to X in accord- 
ance with his authority — namely, all in cash (r). 

PART 5,— LIMITED LIABILITY POLICIES 

Certain motor policies arc issued in which the amount of the insurers’ 
total liability under the policy (s). or in respect of any one claim or 
accident (t), is limited. The legality of this tyjje of pobey for the purposes of 
the Road Traffic Act. 19J0, has bwn considered elsewhere («). It should 
be noted the limitation may be in tw-o forms, 

1 . The Insurers may undertake to pay indemnity only if the loss 
or Uability exceeds a specified sum. — This is the most common form of 
limited liability in motor insurance practice. As has been seen (w), there is 
no distinction in principle between limiting bability in this way and limiting 
it in the manner next described. Eitlier tlierefore both are legal rmder the 


(A) Ante, p. 94. (■) S«e Anson on Contract, X9th Eda., pp. 367 et seq. 

(A) E.g. his wife (see ante, p. 551) 01 a friend to whom the car was lent (see ante, 
p. 96 and pp. et seq.). 

( 1 ) (»h 33 ). J03 J- K. B, 150. (w) [J935] 1 K. B. R. aj8. 

(«) (1940), 67 LI. L. R, 136. (o) (1924). 19 Li. L. R. 29, 58. 

[p) Wt^h they had collected from the underwriter. 

(y) By Kowlatt, J., iq LI. L. R.. p. 58- 

t ri Followinii Leege v. Byas, Mosley 6- Co. (1901), 7 Com. Caa. ih. 
t) I.e. daring Its cnnmicy. 

0 E4. not more than £1000 in respect of ahy one accident. 

•0 Ante, p. 195. 
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Road TraflSc Acts, or neither is. But provided that the limitation— whether 
of the first or second type — is can^ into effect by a clause which says that 
the assured shall repay the excess of one sum over another, and not that the 
insurers shall not pay any sum, the limitation does not, it is suggested, 
violate the spirit or the letter of the requirements of section 36 of the Road 
Traffic Act, 1930. 

A limitation carried into effect by requiring tlie assured to repay sums 
which the insurers have paid in discharge of a third party liability m respect 
of death or bodily injuries, is of exactly the same nature as clauses requiring 
repayment of sums paid by reason of section 38 of the Act of 1930 (a), or 
section iz of the Act of 1934 — clauses which are expressly allowed by those 
sections. 

As regards indemnities other than those in ;-espect of liabilities required 
to be insured against by tlie Act of 1930 {b). no question as to their legality 
can arise, in whatever form they are framed. Thus a clause requiring the 
assured to bear the first £% of any loss of or damage to the vehicle is perfectly 
valid. 

2. The insurers undertake to be liable only for a limited sum 
during the whole currency of the policy or only for a specified sum 
in respect of any one occurrence.— .\n account is given below (c) of a 
vehicle insurance case in which the insurers' liability was limited to a 
specified sum in respect of any one ^ccidcnt, and whidi sliowed that this 
limitation does not necessarily apply to the costs of defending an action 
brought by third parties in respect of one accident. 

Tlie chief difficulties which arise under this tjqie of policy are in deter- 
mining what is meant by " one accident " or " any one occurrence " and 
other similar phrases. Requirements of space forbid any discussion of the 
authorities, a collection of the most important of which is printed in the 
footnote (d). The policy may of course provide that not only is a maximum 
I sum payable for one accident, but also that the total liability during the 
I currency of the policy is limited (e). 

In Allen v. London GuaranUe and Accident Co., Lid. (f). under a policy 
covering liability to third parties arising out of the use of the insured vehicle 
on the road, the indemnity for damages, costs or expenses was limited to 
£300 in respect of third party claims " arising out of one occurrence." 

The poUcy contained the following clause : 

'* That the company wa.s to be entitled, in She name of and on behalf 
" of the assured, to take over, and during such period as they should think 
" proper, have the absolute conduct and control of all the negotiations and 
" proceedings which might arise in respect of any accident or claim and the 
" settlement of the same, and the aiisured was to give the company all 
" necessary mformation and assistance for the purpose." 

The assured became liable to two third parties for personal injuries 
sustained by them in one accident. Each brought an action against the 


(«) See <M(f, chapter IV, p. 319. 

(bj E.r, loM or damage to vehicle, personal accident benefits, etc. 

(c) AlUn V. London Onnrante* and Acndent Co , Ltd. (1912), 28 T. L. R. 234. Cf. 
Ecitpse Folicus v. Mtuchbanb. poit. chapter X 

SeiiM Slaffordshirt Tfummayt Co. v. SUhnon and Accident Atsurante Auodedion. 
[1891] I Q. B, 403 ; Captain BoyUm't World's Water Sbow Syndicate, Ltd, v. Em^oyert’ 
Liabtluy A unranee Corporation. Ltd. (1S95), 1 1 T. I.. K. 384 : Aiten v. London Guarantee 
and Accident Co., Ltd \t^i2), 28 T. L. K. 234. 

(a) See. (or example, BniUb General Imnrance Co, v. Mountain (1919), 36 T. L. R. 
I 7 J- 

(/) lt 9 « 2 ). 1 * T. L. R. 254. 
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assured. The Company defended these proceedings on his behalf, and the 
only part he took in them was to give such facilities as he could (g). 

In the result the two third party plaintiffs recovered judgments for the 
total sum of ^3^5 damages against the assured and the tot^ sum of £218 
for costs. The msurers paid the amount of the damages to the third party, 
but not the costs. The assured was obliged to pay these, and brought an 
action against the insurers for an indemnity in respect of them under his 
policy. The insurers contended that as the assured’s liability arose out of 
one occurrence, their obligation to indemnify was limited to £300, which 
they had discharged. It was held by Phillimore, J., that this was so, but 
that they were liable for the costs, on the grounds stated in the following 
extract from his judgment ; 

" On the question of who was liable to pay the costs of the two actions, 
" the insurance company contended that so long as they fought in good faith 
" they could involve the assured in unlimited liability for costs ; but all 
" that they could be called upon to pay was lioo. This was not, in my 
" judgment, a reasonable construction of the clauses in the poUcy, If the 
" insurance company defended an action in the name of the assured without 
" the consent of the assured they incurred a common law bability for the 
" costs. It might or might not be for the benefit of the company to defend 
" the action, but they accepted the risk.” 

The position as to the assured’s own costs and the case of Eclipse 
Motor Policies v. M archbank are discussed later (A). 

PART 6.— MOTOR TRADERS’ INSURANXE 

Motor dealers and others who desire to use cars on the road for a 
short time, but do not wish to go to the trouble or expense of taking out 
an ordinary policy in respect of each vehicle, are accommodated by insurers 
with various types of policy wliich give what is known as " floating cover ” (t). 
The essential feature of this type of policy is that it does not insure a 
specific vehicle, or the driving of a specific vehicle, but insures all vehicles 
which come within the class which it specifies (k). Provision for the issue 
of insurance certificates under the Road Traffic Act, 1930 (/), for this kind 
of policy is made by the regulations under that Act (m). 

1. Ticket poUciee. — Of this type of policy that known as the ” ticket 
policy ” has previously been described (n). and the effect upon it of 
section 12 (0) of the Road Traffic 1934, considered. 

Apart from '' ticket ” policies the most common forms of motor traders’ 
policies are the ” named driver ” policy and the ” trade plate “ policy, 

2. The named driver policy. — Under this jwlicy any number of 
vehicles may be insured, but these are not ” on risk ” [tj) except when being 
driven by one of the drivers whose names are specified in the policy. It is 
important to note that under this policy only third party liability incurred 
by the driving of one of tlie named drivers is covered, and consequently 


» ) HU driver who caused the accident gave evidence. 

) Chapter X, post. 

(») Cf. Waters and Steel v. Mattartk Ltfe Assurance Co (i85f>), 5 ii, A B 870. 

{*J Often the vehicles coveted are not the property of the assured, but merely in his 
cuatody. In so far as Insurable interest is still necessary the motor vehicle insurance 
(as to which aee ante, chapter II. pp. 77 #< tlie mere custody gives the assured a 
•uAcient interest to support the insurance. Sm auit, p. 82. 

i f) Ante, chapter IV. 

M) AitU, chapter IV. p. 214. 

m) ArtU. chapter V, p. 125. W chapter V, pp. 316 at sag. 

I.a. not covered by the policy ; see oaio. p. 1B3. 
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any other person driving the vehide, such as a prospective customer, is 
without insurance. 

3. Trade plate policy. — This tiolicy insures any vehicle which is being 
used under a specified trade number plate, and only while such number 
plate is attached to the vehicle. Insurers may also require that cover only 
extends to the vehicles while they are being used for the purposes for which 
the trade number plate is granted to the assured. These purposes are 
narrowly confined by the Registraiion and Licensing Regulations, 1941 (r), and 
the cases of Gn^lt^v. Studebakers.Ltd. (s), Weslover Garage, Ltd. v. Deacon (<). 
and Green v. Dynes {«) are examples of use of such trade vehicles outside that 
permitted by the regulations. 

4. Register poltdee. — Besides the above, there is a third type of 
floating policy issued to motor traders. Under tliis policy a veliicle is only- 
on risk U particulars of it have been entered in a special book provided for 
the purpose before it is taken on to the road. The entry must be made on 
each occasion on which the vehicle is taken out on different days (a). The 
premium payable under this policy fluctuates and is adjustable at the end 
of the policy year in accordance with the number of vehicle-days (6) actually 
used and the number of such days estimated in the proposal (r). 

In Laycock v. Road Transport and General Insurance Co. the defendant 
insurers pleaded that particulars of a car belonging to a garage proprietor 
to whom a register policy had been issued, had not been entered in the 
raster. This car had run dovi-n the plaintiff and killed her child, and she 
was claiming against the insurers for a declaration of indemnity. The action 
was settled, but it seems fairly clear that the vehicle was not on risk at the 
time of the accident. 

5. Hire driver policies.— Policies issued to cover persons who hire 
cars to drive themselves are of two kinds. First, there is the policy, or 
cover, issued separately to each hirer by the owner, who acts as the agent 
oi the insurers. This is often carried out by the in.surers issuing a general 
policy to the owner which gives him the right to issue what may be called 
" su^policies ’’ to each hirer. These in\’olve no special difficulties, and 
their validity and effect are determined by the general principles applicable 
to motor insurance contracts (c). Second, there is the type of policy issued 
to the owner of the hire vehicles, which purports not only to cover the use 
of the hired vehicle by customers but to give such customers an indemnity 
against third pxarty liability which may be incurred by them whilst driving 
the hired vehide (f). 

IiL Richards v. Port of Manchester Insurance Co. (g) the defendant Brain 
hired out cars for driving by customers. He was insured with the defendant 


(r) S. K. A O., 1941. No. 1149. Part II. dcaUuK with the terma uft which General 
Trade Licences and Limited Trade Licences witl be granted. 

{s) [1914] I K. B. 101 (caTTiage oi more than two persons beside the driver). 

(/) (19)1), 47 T. L. R. y>9 (delivery ot demonstration goods by prospective purchaser 
in trade on his own). 

(m) (1938), 159 L. T. 168 (using car for tuition of learner for payment). 

(•) /.#. if taJtM oat twice on one day only one entry is steceosary, which matt, 
however, be made before the hitt outing. 

(b) A vehicle-day it constituted by one or more outings of one vehicle on tay one day. 

(c) See ante, p. 335. at to the effect of thit lection on '* ticket " poUcica. 

(if) (1940) by LI. L. R. J50. 

(s) See aaU, chapter II, pp. 103 et seq. And tee, at to agency in motor intnnnce. 
amt$, chapter VII. p. 473. 

if) Soe,e.g., 5 omM natl Lancashire tmurance Co., Ltd. v. Croudale (1931). 40 U. L. R. 
at. 


(i) (»l>3t). 50 bh L. R. 88. 
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company under a policy which entitled him, as their agent, to issue sutn 
policies in the form of cover-notes. The head policy contained a dause to 
the effect that it did not cover driving by Jews, actors, actresses, Air Force 
officers, turf commission agents, undergi^uates or foreigners. A car was 
hired to X. and a cover notice issued to him, a Jew. X incurred liability 
in respect of bodily injuries to Richards. The company repudiated liability 
on the ground that X was a Jew. Richards brought an action against both 
defend^ts on the ground that they had caused or permitted X to drive, 
and that he had suffered damage by reason of X’s inability through lack of 
insurance to compensate him for his injuries. Goddard, J., held (A) that 
there was no cause of action against the insurers, but that there was, on the 
basis of Monk v. Warbey {j"), against Brain. The Court of Appeal upheld this 
decision (A). 

Besides being a concrete illustration of the application in practice of the 
principle of Monk v. Warbey (/) and of the limits of such application, this 
case raises questions of interest as to the effect of such clauses which exclude 
certain clas^of persons. These are : 

(1) Are such clauses void as being against public policy ? 

(2) Are such clauses void for uncertainty ? (m) 

1. It is suggested that it might be regarded as against public policy to 
exclude British subjects of a particular race or religion or memters of a 
particular branch of His Majesty's forces (n). In some countries, such as 
South Africa, where there are constitutionsil enactments prohibiting any 
discrimination between different classes of British subjects, this might 
well be so. It is submitted, however, that the rule of public policy would 
not be strong enough to override the principle — which is also one of public 
policy — that people must be at liberty to make whatever contract they 
please. 

2. Tlie second question raises difficulties of real practical importance. 

(i) Who IS a Jew ? — Is the test race, or religion, or both (0), Thus a 
person of Jewish oi^n who had adopted the Christian faith would be 
in a doubtful position. So to a greater degree would a Jew who bad 
abandoned his own faith without adopting any other. Persons of 
mixed parentage would also be in a doubtful case. 

(ii) Actors and Actresses. — Are amateur actors included ? Does a 
retired actor come under the ban ? 

(iii) Air Fctrce Officers. — Who are these ? .^re only regular officers 
aimed at, or does the exclusion cover members of the reserve and 
auxiliary forces ? Are officers in foreign services excluded ? 

(iv) Turf Commission Agents. — The definition of this class would 
present less difficulty. 

(v) Undergraduates. — What undergraduates are included ? Does 
a man of 50 with a faultless driving record of 30 years who happens 

Ik) On the trial ol a preliminary issue on points of law. 

(») [;W5] » K. B. 75. (A) (1934). 50 U. L. R. 13*. 

(/) There have been cases In the law of landlord and tenant where it has been held 
that a landlord acta unreaaonably if he refoaea his consent to an assignment of the leaee 
to Jewa. 

(m) The authorities on uncertainty are not numerous and are mostly to be foond in 
c ase s oa restraint of trade clauses in service a^reetments. In one sense this mcclnsioa ol 
cUnea is the nstnini of trade, but it U submitted that the rule in regard to that would 
not apply. 

M) Note that the rjusdem generis rule of construction cannot, it is submitted, be 
' appllM to this clause. 

(0) Cf. the policy in Spraggon's Case, disensaed below, where the exclusion was of 
those of the Jewish nsith. 
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never to,b&ve taken a degree come within the class ? Are only under- 
graduates of Oxford or (Simb^dge referred to, or would that status in 
any university in the world a^ly ? 

(vi) Foreigners. — An attempt to define this class raises in their most 
acute form the difficulties suggested above. Is an Irishman a foreigner ? 
Is a citizen of the U.S.aT? Is a naturalised British subject ? {p) 
These questions have been referred to in another context in the lut 
chapter, where it will be seen that their solution appears from a legal, if 
not from the common-sense, point of view, almost impossible. 

It is suggested that these difficulties of application (apart from the diffi- 
culty of ascertaining whether a fuuticular person in fact comes withb one 
or other of these classes when they have been accurately defined) might weU 
be held to render such clauses void for uncertainty. Nevertheless, as Sir 
Wn.FRED Green'e, M.R. [q), said in Spraggon v. Dominion Insurance Co. (r), 
in many waya it is in the public Interest that insurance companies should be 
able to limit the co\Tr in the case of car-hirers — a very special class — to 
certain approved classes of people. The e.vcluded classes should, however, 
be dearly defined. 

Richards v. Port of Manchester Insurance Co. {suPra), nev'er came to final 
trial, but the points raised by Goddard, J. (s). in that case as to the extent 
of the authority of the hirer-out of the car? to issue a cover note to the hirer 
driver came up for dedsion in Spraggon v. Dominion Insurance Co. ; Dominion 
Insurance Co. v. Tomrley (t), a consolidated action, in which an injured third 
party wlio had recovered judgment against the hirer-driver. Tomrley, for 
personal injuries in a running^own action, sought to obtain the jud^ent 
sum from the insurers (m), while the insurers sought a dedaration against 
the third parties and the hirer-driver that the hirer-driver was never a person 
insured by the policy. 

The car which Tomrley was driving was a car which he bad hired from 
one Wames. who owned cars which he let on hire to persons who proposed to 
drive themselves. The Dominion Insurance Company had issued to Wames 
a policy by the terms of which they undertook to indemnify any person hiring 
one of the specified cars, subject to certain limitations. One of these limita- 
tions was that the hirer must not belong to certain specifiid classes of persons, 
such as undergraduate students, turf accountants, members of the armed 
forces OT members of the theatrical or musical professions, publicans, jockeys 
or members of the Jewish faith. The hirer himself had to be over 25 and 
under 60 and to be fire from any ph^-sical defect. He could never have had 
any motor proposal or policy declined or cancelled, and he must have held a 
driving licence free from indorsements for at least 12 months prior to the 
date of hire. Further, the policy stated that no person should be a hirer 
who had not satisfied the insured (Wames) by an actual driving test that he 
was' a careful and competent driver, and who had not, immediately on 
passing the driving test, forwarded the hirer driving proposal form to the 
company by registered post. The proposal form required the hirer-driver 
to state that he had driven motor cars regularly for I 2 months, that he had 
never been prosecuted under the Road Traffic Acts, to warrant that the 
answers were true and to undertake to post the proposal form to the 
insurance company by registered post to its head office. The insurance 
certificate was tssui^ to Wames. 


(Pi See note (•), p. 633, anie. Iq) Now Lord CsssKS, M.R. 

(ri 69 IJ. L. R, 1, St p- 3, ridr injrm. (») Now Lord GooDAan, C-J. 

(0 (1940), 67 IJ. L. K. 319 ; on app^ (■94>). 69 LI. L. R. i (C.A.). 

(m) Under 1. 10 (i) of the Road Traffic Act, 1934 ; chapter V, ante. 
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Tomrley failed conspicuously to pass through the narrow gap left by 
these exclusions and conditions to attain cover under the policy. His licence 
was endorsed for a spee^ng offence, he passed no driving test before Wames’ 
eyes and, though he sign^ the proposal and the declaration therein con- 
tained, the proposal was never sent to the insurers, by registed post or other- 
wise. His driving was clearly not a liability covered by the terms of the 
policy, and Stable, J., confirmed by the Court of App)eal, found against the 
injui^ pedestrian Spraggon, and for the insurance company. On appeal, 
the point was taken that Wames had been put into such a position by the 
insurance company that he was empowered by them to represent to persons 
who hired cars from him that he could in their name insure them against the 
risks specified in the Road Traffic Act. In fact Wames had told Tomrley 
before the car was driven by Tomrley that he, Tomrley, was insured. The 
Master of the Rolls (a) dealt with the point by saying that the scope of 
Wames' authority to accept hirers on the footing that they should be insured 
was strictly limited, as appeared on the very face of the documents. Wames 
had no actual authority to bring Tomrley, who was not capable of fulfilling 
the required conditions, within the benefit of the insurance. Nor was there 
any ostensible authority, and it could not be said that Wames had been held 
out by the insurance company as having authority to represent to persons 
like Tomrley that they were, insured. The ostensible authority and the 
actual apthority were in this case the same, and they both appeared on the 
face of the document handed by Wames to Tomrley to sign. Nor, lastly, 
was it possible to construct out of the proposal form and the document 
referred to in it as a " usual type of pohej’," a contract between the Dominion 
Insurance Company and Tomrley. He was on the face of it not a competent 
party to enter into such a contract. 

The case is a good example of the pitfalls King in the way of would-be 
hirer-drivers (6). As was emphasised by Lord Goddard, C.J., in Knowler 
V. Rfnnison (c), a duty lies on every driver of a motor vehicle to make sure 
himself that he is covered by the terms of some policy before he takes the 
vehicle on the road. It is clear from Spraggon’ s that he should not 
rely on the word of the person who hires the car to him, 

6. Motor traders’ customers’ risk. — Where the assured delivers 
his car to a motor trader (<f) for repair or sale he is often obliged to sign a 
document or otherwise bind bimsdf by contract (e) to the effect tliat any 
use of the car by the trader is at his risk. Thus in RutUr v. Palmer (/} the 
owner of a car who had agreed that it should be at his risk when in the 
hands of repairers was imable to recover damages for injury to the vehicle 
caused by the negligence of the repairers' ser\'ant. 

In such cases the question arises as to what are the owner's duties in 
regard to third party insurance ? Each case must be decided according to 
the agreement enter^ into in that case, but the following general propositions 
should be borne in mind : 

(i) The owner who delivers his car to a repairer will be liable to a 
third party who sustains personal injuries and is unable to recover 
from the repairer because tlie repairer has no insurance (g). 


(а) (1941I, 69 LI. L. K. I. at p. 3. 

(б) See alio the very ainular case of Haworth v. 
Chapter IV, mis, p. 3S5, note (M). 


Dawson (1947), ^ !'■ R- ^9> 


[1947] K. fl. 4»8; [19^7] I All E. R. 302. 

C/. the custody of an uinkaeper. See atUs, p. 82. 

(t) £./. he may liad himself bound by the terms of a notice displayed in the garage. 
' ^ [i9aa] a K. B. 87. U) ■Won* v, Wartiy, [1935] t K. B. 75. 
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(2) The owner's policy will not as a role cover any use by the 
repairer (A). 

(3) An agreement bindington the owner may constitute the repairer's 
(or bis servant's) driving of the car driving on behalf of the owner, so 
as to make the owner directly liable to an injured third party (1). In 
this case the owner's liability to the third party would no/ be contractual 
liability (A). 

(4) The owner may be directly responsible for negligent driving if 
he is present in the car at the time (/), and in this case his policy will 
probabfy (A) not cover him. 

(5) 'The agreement made with the repairer may bind the owner to 
indemnify the repairer against any liability incurred by the repairer to 
third parties (m). 

This will be a contractual liability (n) and will not as a rule be 
covered by the owner’s policy (o). and on the other hand is not required 
by statute to be covered (/>). 

(6) The case of RuUer v. Palmer (q) did not decide (r) that where 

the owner leaves the car with a dealer on terms that it is to be driven 
"solely at customer’s risk’’ the owner is directly liable to third parties 
for negligent driving by the dealer or his servants (s), but in v. 

Fori (1) it was held tliat the owner must indemnify the dealer for 
such liability. 

PART 7— TERMINATION OF POLICY OTHERWISE THAN 
BY REPUDIATION 

1 . Generally. — .^part from repudiation, the effect of which upon the con- 
tinuing existence of a motor policy is considered later (a), a policy may. 
be determined in any one of the following modes. Termination is here us^ 
of course, as signifying termination of the policy as regards future rights 
and liabilities thereunder. The modes of termination described, do not 


(i) If it contains, as it usually will, an exclusion against use lor the purpoaet of tbe 
motor trade, or is lifted to use for “ private pleasure" or, etc. See antt, cnapter IX, 
pp. 570 el ieq. 

p) Sec RetchardU v. Shard pgn), ji T. L, k. 14 ; Parker v, .MiUer {i<y]6). 41 
T.L. K.408; BrtUv.Oalmoyeemd Sn'ill I.. K ■, Barnard v. Sully {igji), 

47 T. L. R. 557. 

(A) And Utereferc not exempt from the insurance required by s.56 (1) (b) of the Road 
Traffic Act. 1930. AuU, chapter fV, p. ig8. 

(/) Prati V. Patrick. [1914. i K. B. 488: Samson v. AiUkuon, [1912] A. C. S44 : 
Demarv. Tasker SrSom. Ltd (1907). 23 T. L. R. 239 ; Hams v, P sat Motors, Ltd. (1907I, 
23 T. L. R. 504 : cf. Smith V. Most, [1940} 1 K. B. 424 : [1940] 1 All £. K. 4 b 9 : and 
see arUe, p. 48. 

(m) Seejiote (r) mfra. 

(w) Since the drtvw will usually be tbe dealer’s servant, and the rule " a man 
cannot serve two masters " aj^iiMs. But exceptiems may occur, as, for example, when 
the owner, present in tbe car driven by the oealer's eervant, uegee the eervaot to an 
csceeaive sp^ to show tbe car’s paces to a proepective purebaso'. 

(o) Moet polkleB expresely except contractual liablUty. 

(p) S. 36 (1) (M (idi, Roaid Traffic Act, 1930, ami*, cbispter IV, p. 189. 

(f) [19*1] 2 luB. 87. 

(f) The point decid^ waa that the deader wee not liable to tbe owner for damage to 
tbe car. In the accident wbkb caused that damage a third party's pn^ierty was also 
injured, but the iipOTt doee not show who was reqionsible to tbe third party, or who 
p^ for this. 

(tj But the Ccort was of opinion that the owner thereby Indemnihee the dealer 
agaiW third-party fisks and this view was applied in the caw next cited. 

(f) Unrepoited save in Pratt ft qo Highways, 18U1 £da., p. 817, which 

see, and cf. the other cases there cited. 

(a) Bw oi inamere or of ■eeiiied. See pMf.pp. 664 s/rsy.. 
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with the exception of insolvency (i) and cancellation by sp^ial agreement (c) 
afiect rights or liabilities accni^ due at the date of determination. 

Return of Certificate . — ^The insured is under a statutory duty (d), for the 
failure to observe which he can be prosecuted (e), to return his motor 
insurance certificate whenever his policy comes to an end with his consent (/) 
otherwise than by efi 9 uxion of time, or is cancelled by mutual consent or by 
virtue of any provision in the policy {g). The insurers' duty to notify the 
Minister of Transport upon termination of the policy is described else- 
where (A). 

2. By effluxion of time. — The policy comes to an end at the expiry 
of the period for which it was issued, unless renewed (r). 

3. By cancellation or mutual agreement.— Cancellation under a 
cancellation clause has been described in detail before (A) and a sufficient 
account of cancellation by mutual consent given. It should be noticed 
that cancellation by mutual consent is often effected in pursuance of an 
agreement compromising accrued rights and liabilities. Moreover, as has 
bren pointed out, what purports to be an alteration of the policy may in 
law amount to the rescission of tlie policy (/). 

4. By the destruction or transfer of interest in the assured 
vehicle. — In considering this mode of determination the effect of sub- 
section {4) of section 36 of the Koad Traffic Act, 1930, upon the necessity 
for insurable interest in motor insurance cases must be reinembered. ft has 
been submitted, however, that although insurable interest is not now alto- 
gether essential the extinction of the assured's whole int<;rest in the subject 
matter of the policy (w) will detennine the policy itself (n), in so far as the 
]X)ssession of that interest formed the basis of the contnwrt (0). 

If the insured vehicle is completely destroyed or if the assured parts 
witli the whole of his interest in it. the policy automaticcdlv determines {p). 
It seems doubtful whetlier tlie transfer of part, or an alteration in the 
character of, the assured's interest in the vehicle will operate to determine 
the policy (y). Eacli case must depend upon the particular terms of the 
policy (of which the partial transfer of interest may b^ a breach) (r) and 
upon the extent of the transfer (s). 


(A) Post, p, 658. (c) See text above. 

id) By Regulation 14 ot the Motor Vehicles (Third Party Risks) Regulations 
(S. R. A O.. No. 936 of 1941). ante, chapter IV, p. 217; and see seebon 14 of the Rood 
Traffic Act, 1934, aels, chapter p. 434. 

(si See ait/s, chapter IV, p. 266. 

if} It is extreindy doubtful what this means. Does it, for eicample, include detei- 
ntinatlon by transfer of the vehicle or death f {poit, p. 661). 

ig) Seeaius, p. 334. (A) PoU,p.6S6. 

(1) As to reaewal, see amt*, chapter VII, p. 40!<. (A) AnU, p. 602. 

(I) Anti, p. 630. ("•) See anti, p. 639. 

(it) As to partial extinction it depends upon whether the risk is affected. See 
note (f) infra. 

(0) See Rogirton v. Scottish Antomobih and Gmerai fnsurmnci Co. (1931), 48 
T. L. R. 17. 

(P) See Rogirson v. Scolltsh Auiomobili and Central Insurant.t Co.. Ltd. (1931), 48 
T. L, R. 17; Rayner v, Prulon (i88i), i8 Ch. D. i ; CastcUain v. Priston (1883), 
rt Q. B, D. 380 : Piiin v. Cintral .dccident Fire and Life Assnronci Corporation, Ltd., 
[1938] 2 AU E. R. 267 : Tatiersall v, Drysdaie. f 1933 ] * K. B. 174, 

(9) See Welford on Accident Insurance, tnd Edu., p. 136. 

(ri E,g. a breach of a statement in the proposal form having Continuing promissory 
force that the vehicle belongs to the assur^ only. 

(1) E,f. If the assured sells the vehicle, but retains it and tises it for some time 
before ddvery to the buyer. 
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11111$ in Jenkins v. Deane (t) Goddard, J., held that the taking in of a 
new partner did not terminate a motor policy issued to a firm. The 
decision, however, can safely be f%arded as not a direct authority on this 
point, being directed to another aspect of the matter («). It is important to 
consider separately the termination of the policy by sale and by lo ss. The 
operation of a sale to determine the assured's interest liTlhe vehidiThas been 
summarized in an earlier chapter (a). It should be added that there the 
assured is entitled to an indemnity from his insurers in respect of the loss 
or destruction of the vehicle and is also entitled to tlie purchase money from 
the buyer, he cannot, in tiie event of the indemnity becoming payable, 
retain both. If he is paid tlie purcliase money he cannot claim tlie indem- 
nity ; if, not having beai paid tlie purchase money he receives the indemnity, 
he must refund it if afterwards he receives the purchase price (i). The 
difficult question which might arise in these circumstances under a valued 
policy where a car insured for £500 is sold for £200 is referred to later (c). 

Hire Purchase . — As has been seen, where tlie insured vehicle is being 
acquired by tlie assured under a hire purchase agreement, the pohcy 
generally provides by an endorsement (d) that it sliall come to am end on the 
termination of tlie hire purchase agreement otlierwise than by purcliase of 
the vehicle by the assured (c). 

Loss oj Car . — The mere loss of tlie insured vehicle will not necessarily 
determine the policy since tlie assured is not thereby deprived of his interest 
in it. \Miere, however, after a reasonable lime has expired, it may be 
assumed that the vehicle has been abandoned by the assured, it may be 
assumed that he has lost liis interest in it. I he assured whbsc vehicle is 
stolen cannot therefore go on driving a borrowed or hired car indefinitely 
under a policy extending to driving cars other than his own. 

5. (a) Insolvency of the assured. — The effect of the insolvency (/) 
of the assured has been fully considered in a previous chapter. 

(b) Insolvency of insurers.— It is generally held (g) that the order for 
winding up of a company automatically determines any pohcy covering 
risks of the various classes — now includuig motor insurance — which come 
within the Assurance Companies Act. (A). This assumption rests 
upon the autlionty of the decision in Re Law ( ar and Ceneral Insurance 
Corporation (i), in which it w'as held that w'licre there was an unhquidated 
sum due to the a>s4icdin respect of an indemnity under the policy, that sum 
could not be taken into account in estimating the assured's proof, because 
by section 17 of the Assurance Companies Act, 1909, it was provided that the 
value of the policy should, for the purpose's of proof, be calculated in the 
manner specified therein. In that case Meville, J., held that section 17 
had no application to actual losses wtiich occurred, since the winding up 
did not automatically terminate the contract. 

His decision was reversed by the Court of Appeal, who held that the 
assured could not make any claim in respect of accidents which bad occurred 
since the order, the indemnity in respect of whicii had not been quantified. 

(1) /a. altentian of n»k. (■) S«e Cbalmeni’ Sale of Goods Act, 1 893. 

(a) Ante, chapter II, p. 81. (M CaUeUain v. PrtUon (1883), 11 Q. B. D. 380. 

(e) PoU, chajrter X. (d) As to eodorsements tee ante. p. 631. 

(«) At to the adect of this, see anU, p. 633. 

(/) Insolvency » bankruptcy of an indivulual or Uquidabon of a company. 

(3) See, f.g., WcUord on Accident Insurance, rod Edn., p. 1 33, and VVello^ A Otter- 
Berry on Fire Insurance, 4th Edn., p. 477. 

(a) 2 Halsbory's Statutes 724. as amended by t. 42 (1) of the Koad Traffic Act, 1930, 
niul the Assaranoe Companies Act, 1946 ; sec p. 227, anU. 

(f) [>913] 2 Ch. 103. 
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Bulklby, L.J., dissented, but appeared to agree that it must be assumed 
that the winding-up order automatically terminated the policy. It sho^d 
be noted, however, that this part of the decision was not strictly necessary 
to the main point decided, viz, that the proof in respect of claims under the 
Workmen's Compensation Act for which the indemnity had not been 
quantified could not be admitted. Indeed, Cozens-Hardy, M,R. (ft), 
expressly distinguished damages recovered gainst the assured as not being 
required to be valued so as to come within section 17 of the Assurance 
Companies Act. This decision was followed by the Court of Appeal in 
R& United London and Scottish Insurance Co., Ltd., Brown's Claim (1), where 
a ship insured under a policy covering fire only was destroyed by that event a 
few days after winding-up order of the insurance company had been made. 
In this case it seems to have been assumed that the decision in Re Law Car 
and General Insurance Corporation (m) would apply — though it can only be 
inferred upon what grounds— and the only question argued was as to whether 
the jxjlicy came within the Assurance Companies .^ct, it being unsuccessfully 
contended that it was a marine policy to which the Act does not apply. 

The effect of winding up upon a motor policy cannot therefore be said 
to have been determined by either of the cases mentioned above. Suppose, 
for example, that after the winding-up order has been made, or after the 
date to which it relates back, an assured incurs liability to a third party (n). 
If the winding-up order operates automatically to determine the policy 
as from the date ujxin which it was made or from that to which it relates 
back, no question arises, since the policy is not in force, and the extent of 
the assured's proof in respect of the termination of his policy is clearly 
limited to a proportion of the unexpired premium as held in the Law Car 
Case (o). It is submitted, however, that there is nothing in the Assurance 
Companies .\ct, 1909, which affects the ordinary rule that the winding up 
of a company does not automatically determine the contract {p), and that 
the Law Car Case (0) did not necessarily decide that there was. 

" If the Act means that the valuation in the manner prescribed by the 
“ Act is to be universal it would apply equally to the case of the voluntary' 
■' winding-up of a solvent company in which a solvent company would be 
" able to free itself from all future liabilities under its policies by returning 
“ to the policy holders the proportion of premium unexhausted at the date 
" of winding-up " (q). 

The matter is of academic interest since the coming into operation of the 
M.I.B. Agreements (r) and the Assurance Companies Act. 1946 (s). 

6. Assiftnment of policy. — It will have been noticed that the specimen 
policy which was examined in the last chapter {t) did not contain an 
assignment clause. But a motor policy is, apart from any term therein, 


(A) Rt Law Car and Ctnerai rmuranee Corporation, [1913] * ^'h. 103. at p, 118. 

(0 [1915] a Ch, 167. (*») Supra. 

(*•) Other than a Road Traffic Act liability " In the unlikely event of an insurer 
being unable to meet his liabilities under third party motor insurance poliaes issued by 
him. M.I.B. will, if the liabilities anse after July ist, 194b, ‘satisfy the judgments 
obtained by the third parties against the assured under the \f.l.B. Agreements — see 
chapter VI, ante. 

(o) R» Law Cat and Grntrat Insuranct Corporation, [1913] ^ io 3 - 

(#>) See Chitty on Contracts, Sth Kdn., p, irr. and Re Xorihtm Counties of England 
Fite Insurance Co., Mach'arlane's Claim (1880). ij Ch. D. 337. 

(y) Per Nkvillk, J., in Re Law Car and General Insurance Corporation. [I9«3] * Ch. 
103, atp. iia. 

(r) See chapter VI, ante. 

js) As to the stringent requirements of this Act as to the financial stability of 
authorised insurers, see chapter IV, ante, p. *31. (9 Anit, pp. 496 et sey. 
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unassignable without the consent of the parties (a), and that this is so whether 
the assignment is by act of the aarty {&) or by operation of law (c). It 
fdlows that assignmoit can ot^ be affected by novation, which will 
terminate the pcdicy so far as the original assured and policy are concerned. 

Assignment of the ]policy must of course be distin^shed from assign- 
ment of the right to claun pa}mient of monies accrued due under the policy. 
This right is ^ways assignable unless expressly prohibited by the policy, 
and passes by operation of law equally as by agreement (d). Tnus m 
Jenktns v. lleane (e) the assured assigned his right to claim paynient of 
an indemnity for thud party liability to the third party to whom the liability 
had been incurred, and the same transaction took place in Barrett v. London 
General Insurance Co. (/) and Taylor v. Eagle Star Insurance Co. (g). 

Many policies, however, contain a clause wliich expressly prohibits 
assignment without the consent of the insurers, or defines the limits within 
which it may be effective. An example of such a clause is given here, since 
it contains features of special interest, which are considered below. 

*' Policy not assignable. — This policy is a contract personal to the assured 
" and is not assignable in any case whatsoever, and no person save the 
*' assured, or, in the case of his death, his legal personal representative, 
" shall have any right against the underwriters, either as assignee or trans* 
'* feree of any interest in the subject-matter hereof or of any right to receive 
" moneys payable hereunder either before or after loss and whether admitted 
" or not or in any other case whatsoever, save as appears by endoisemmt 
'* hereon and signed by the underwriters.” 

This clause has the folloMung important features : 

(1) It apparently excludes the transfer to third parties of the assured’s 
rights by operation of the Third Parties Act, 1930 (A). In so fax as it 
purports to do this, the clause is, it is submits, void (t). 

(2) It is not clear whetlier it preserves the policy after the assured’s 
death so as to entitle the assured’s personal representative to drive or 
to enable some person on his behalf to drive Uie insured car under the 
policy. It is submitted that it does not, but merely preserves the 
personal representative's right to claim payment under Uie policy of a 
sum accni^ due to the assured before his death . 

(3) It not only prohibits assignment of the policy but (with the 
exception noted) prevents assignment of the right to claim monies 
due under the policy. Thus apparently the assured’s trustee in 
bankruptcy would have no right to claim payment for the loss 
of a car destroyed by fire before the bankruptcy. This however is 
doubtful. 

The questions as to the effect of assignment upon an arbitration clause (/), 
and as to how far the purported assignment of a policy containing a prohibi- 
tion such as tlie above constitutes a breach of contract, are considered 

(a) /.«. it cannot be aaaigned by either ajaured or iuarera without the conaeat of 
the other. Peters v. General Accident Fire end Life Auurance Corporation, Ltd.. [195S] 
2 All E. R. 267. chapter 11. p. 93. ante. 

(b) Ja. by agnooMBt betwm eongoor and aangsee. 

(cj /.#. upon denth.bnakrvptcy, or under the Third Partiea (Right* against Inannn) 
Act, 1930, enJe. tdtmpier III. 

(d) See fortfanr, mrUe. p. 646. (a) (1933), 103 L. ]. K. B. 230. 

(/) [»935J i K. B. 438- 

Or) (1940), 67 LI. L. R. 13b. 

{h) Third Parties (Rights against Insurers) Act, 1930, ante, chapter III, p. lao, 

(A Sea entr. chqiter III. p. 120. 

(1) /.*. a* to how tar the arbttntioo clauae k biading. npon atalgiimnBt of tuoakt 
aecnied due wi de * the polky, as between fauaiwe end eeelgiiee 
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dsewhere (w). Where assignment of the policy in the full sense is permitted, 
this is usually effected by endorsement, and operates as novation (»)— Aat 
is, a new contract — the endorsement therefore requiring stamping (o). 

7. Death of the assured.— It is submitted that the death of the 
assured automatically puts an end to the policy, at any rate in so far as 
it covers third party liability. This, it is submitted, follows from the 
personal nature of the contract (9), which prevents its assignment without 
the insurers’ consent (r). Thus, after the assured’s death nobody can 
lawfully drive the ex-insured car on the road (s). since, if he does so and 
incurs third party liability, he will be unable to enforce any indemnity 
under the policy (f). 

It has been suggested (w), however, that those benefits of a current 
policy might pass to the executor of the deceased assured granted in respect 
of fire and theft. With regard to third party liability and damage caused 
to the insured vehicle by the driving thereof, three instances may be given (v): 

(i) The assured, driven by his chauffeur, has a heart attack and 
dies. The chauffeur, while driving his deceased master back to his 
home, has an accident. On the authority of Digiy v. General Auideni 
Fire and Life Assurance Corporation, Lid. (a), it is submitted that the 
chauffeur, having permission and authority to undertake that journey, 
would be covered. 

(ii) The assured has stated in the proposal form that his wife will 
normally drive the car as well as he himself. Two weeks after the 
assured's death, the wife drives, without informing insurers of her 
husband’s death, and has an accident. It is submitted that in law she 
would not be covered by the fKilicy (v). 

(iii) The assured is killed in a motor accident, and his car is damaged, 
though not badly. A helpful bystander undertakes to drive the car 
to the assured’s home (not to a garago for repairs) and on the way has an 
accident. In law, again, it is submitted that he would not be covered (y). 

As in the case of assignment, a distinction must be drawn between the 
effect of death upon the policy and the effect of death upon rights accrued 
due under the policy to the assured before his death. As regards these last 
they clearly jiass to the deceased assured s persona] representatives (a). 
Thus, if the assured before he died incurred liability to a third part}’, the 
indemnity due to him in respect thereof would pass to his personal repre- 


(m) And whether, if it is a breach, it entitles the insurers to repudiate liability under 
the compendious condition precedent clause. As to the arbitration clause, see anit, 
p. 611, and as to breach of contract, ante. p. 613. 

(«) As to novation, see 7 Halsbury's I.aw#, .ind Edn. 31^. 

(o) Royal Kxekangt Atinrance Co. v. Hope, Ch, 170, and see ante, p. 63a. 

(f) See last page. 

(r) See anit, p. 93. 

(s) I.t. under s. 33 of the Road Traffic Act, 1930, chapter IV, p. 163. 

(t) See also ante, p. 134. It should be noted that this has nothing to do with the rule 
atho persenatis morilur cum persona, and is unaflected by the Law Retomi (Miscel- 
laneous Provisions) Act, 1934 ; 17 Halsbury’s Statutes aao. 

(u) Ante, p. 1 15, by analogy with the jwsition of a bankrupt assured. 

(t>) There Is apparently no legal authoritv of direct bearing on this point. 

(w) [1943] A. C. til ; (1942) J All E. R. 319. see Chapter VIII. ante. p. 520. 

Im) Sed future : if she h^ general autliority to drive the car, could slie not, by 
Digby't Case (supra), continue to eserctse that authority during the currency of the 
poUcy ? 

(y) The point has never been taken by insurers, and it is most unlikely that it ever 
will De, uaien the voluntew driver should be clearly unfitted to drive any car. 

(a) See furti^, aufs. pp. 646 ri Mg. 
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sentatives. The rights of a third party under the Third Parties Act, 1930 ( 4 ) , 
are expressly preserved by thaf^Act in cases where the assured dies (c), 
and the rights of a third party tinder section 10 of the Road Traffic Act. 
1934 {d), are not affected, and, of course, the third party to whom the deceased 
h^ incurred a liability may obtain judgment in respect of it against his 
personal representatives (/). 

The procedure to be taken if there are no personal representatives of 
the deceased is suitably considered here. In WaUs v. Official Solicitor (g) the 
widow of a man killed in a motor accident sued two defendants. After the 
issue of the writ one of these was killed in another motor accident. The plain- 
tiff desired to continue her action against his estate in order to obtain against 
his insurers the benefits of section ro of the Road Traffic Act, 1934- The 
plaintiff applied under R.S.C.. Order XVI, rule 46, for the appointment of a 
representative, and the Official Solicitor was appointed in that capacity. 
The solicitors for the deceased defendant, who had been instructed to act on 
his behalf by his iiusurers, desired to continue the action as solicitors on 
behalf of the estate. But the Official Solicitor had decided to act in that 
capacity himself, and had given notice of change. The solicitors for the 
insurers requested him to withdraw that notice, relying ittlcr alia upon a 
clause in the decea.sed defendant’s polic\- which obliged him to be represent I'd 
by solicitors nominated by insurers. It was held In the Court of .Appeal 
that the Official Solicitor had the right to act as solicitor in defence of the 
action continued against him as representative of the deceased defendant's 
estate, and that there was no jurisdiction to order the removal of his name as 
solicitor upon the record. 

The procedure adopted in this case should be comjwred with that in I n 
the Estate of Simpson, and In the Estate of GumiJtg [h). In these cases the 
persons named died intestate leaving a cau.se of action subsisting and sur- 
viving against their estates by virtue of section 1 of tlie I-aw Kefonn Act. 
1934. In neither ca.s<- was there any jxrsonal representative who could lie- 
made defendant to the action. 

The Court was a.sked to appoint, and did apixiint, on the motion of the- 
proposed plaintiff in each case-, an administrator undir section ibi of the- 
Supreme Court of Judicature (Consolidation) Act. as amended by 

section 9 of the Administration of justice Act. 1928, who could be sued as 
defendant. In each case the administrator apjxumed was the nominee of 
the proposed plaintiff (ij. 

The Officii Solicitor cannot b«- added to a {x-nding action under Order 
XVI, rule 46, without his consent (h), and he may require, where application 
is made for the grant to him of letters of adminrstration of the estate of the 
deceased assured, that the grant be limited to appearing as defendant in 
the proposed action (1). Finally, in an application for grant of letters of 
administration of the estate of the deceased as.sured to an accountant under 
Order XVT, rale 46. notice of motion should, it apiwars, be served on 
insurers, as they are mdircctly affected. 


(b) Third Fiuties (Rights Insurotsi Act. iMjo. aiU*. ciisptcr 111, p. 120. 

|e) A* to thaw ri^ ts, see fully chapter 11 1, p. 134. 

(4) See amte, p. 378. 

{fj By virtue of the Law Reform (Miscellaneous Provisions) Act, 1934 ; see chapter I, 
atUt, pp. 55 et tea. 

Ui [>93h] I All E. R. 249. 

(*'/ '193^1. P 4 <»- 

(1) Seeabo Leon v. Akian, I19J7] K. B. 467 ; [1947] 1 All E. R. 261. 

(A) PreSi V. London Pasienerr Trontpori Boeid, ri937}*i All E, R. 473 (C.A.). 

(/) In Ike Gooit of Knight, [1939] 3 All E. R. 938. 
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PART 8.— RETURN OF PREMIUM 

The right to return of premium is always subject to any express term 
there may be in the policy governing it (n). It may be stated that as a 
general rule the assured will be entitled to a return of premium in the cir- 
cumstances where the insurers have never been on risk (o). 

It should also be noted, first, that the premium or part of it may be 
returnable, although the insurers have a claim for damages {p) or other 
monies {q), and second, that the assured may often have a right to claim 
other monies (r) or damages (s) in addition to his claim for return of premium. 

1. Full return, 

1. Where there has been a failure of consideration due to no fault on his 
part. — For example, where there was never any real contract ^tween the 
parties, they not having been in real agreement (t), or where he insures a 
car he is about to purchase and the purchase falls through. 

2. Where the insurers have committed some wrong, entitling the assured 
to declare that it is void (a) ab initio. — An example of this would be where 
the insurers had to disclose that they were insolvent (b) or had falsely repre- 
sented that they were and had thereby committed a breach of the implied 
duty of good faith, or had obtained the jxdicy by fraud (c). 

3. Where the insurers validly repudiate the whole policy on the ground that 
it is void ab initio. — Where the insurers seek to repudiate the whole policy 
on the ground that it is void ab initio either because the assured has failed 
to make full disclosure of or has misrepresented material facts, or because 
he has committed some breach of the fundamental terms (i) of the policy, 
it seems that the assured is entitled to a return of the premium. This is 
based on the principle that the insurers were never on risk (rf). It seems 
doubtful how far this can be siiid to apply to motor insurance, having 
regard to the risks to which the insurers are subject in respect to third party 
claims under section to of the Road Traffic .Act, 1934 («). 

By reason of that section they may be obliged to pay large sums to a 
third party, althoijgh as between themselves and the assured the policy 
is void. The insurers arc thcrefoie always on risk once they have issued a 
motor policy. 

In practice insurers ni'arly always, when s<x'king to avoid liability under 
a motor {wlicy. rely ufjori a breach of the express terms of the contract by the 
assured, and do not declare the [lolicy void ab iniiio. Where this is done, 

(»> For example, the cxnceltation clause. amU. chapter VIII. p. CoJ. which usually 
provides tor a return of a proportionate part of the premium on cancellation. 

(0) Sec cases cited in note (rfl, ii*/ro. 

(p) £ g. tor breach ot warranty, see ante, pp. ^33 rl seq. 

(q) E.g. monies paid to third parties by reason ot the ojieration of the Road Traffic 
Acts, post, p. 6,^7. 

(r) E.g. an indemnity due under the policy. 

(s) E g. special damaj^e, see Post. p. 680. 

( 1 ) I e a 4 idem Cf South fuiil Lanatshne Imuritnee Co., Lid. v. Croi.'.dale (1931). 
40 I.I. L. R. IJ. 

(а) Ct. post, the position where the assured treats a breach as putting an end to the 
pobey. 

(б) Or perhaps that they were about to go into voluntary liquidation. 

(ci See Refuge Assurance Co , Ltd. v Ketlleuvll, i iqori] A C, 143. It seems doubtful 
how tar in such cases the assurerl can claim the return of the whole premium, since the 
insurers liave been on risk until the (lolicy is dctlarcd void. It is submitted that where 
a loss tied occurred only a projiortionatc part of the premium would he returnable. 

(d) See Anderson v. Thornton (1853). 8 Exch 415, per Parke, B., at p. 427. and Joel 
V. Law Union and Crown Insurance Co., [1908] 2 K. B. S63 ; London Assurance v. 
Mansel (1879), 11 Ch. D. 3^3. 

(I) Ante, chapter V, p. 178. 
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the assured cannot claim a return of the premium. But there is no principle 
of equity upon which the insures can be ordered to repay the premium 
when they obtain a declaration m^er subsection (3) of section io of the Road 
Traffic Act, r934 (/). Another distinction between the position in proceed'- 
ings under that section and cases where, in claiming a declaration of avoid- 
ance on the ground of innocent misrepresentation or concealment, insurers 
have been o^ered to return the premium, is that in the latter cases the 
insurers were not obliged to show that the policy had been obtained by the 
representation or non-disclosure relied upon {g). Moreover, in proceedings 
under the section it is apprehended that insurers will in many, if not in most, 
cases be well content to submit to an order to repay the premium if they can 
set oS that sum against any costs awarded to them or against the nominal 
damages to which it is suggested they will usually be entitled in respect of 
the assured’s breach of contract (A). 

In Erans v. Empl^fyers' Mutual Insurance Associaiion, Ltd. (i), the con- 
tention that insurers w'cre estopped from relying upon avoidance of the 
policy by failing to return the premium was rejected. 

2. Partial return. 

1. IVMere the insurers being a company go into liquidaiion. — In this case 
the assured will be entitled to daim only a proportionate part of the premium, 
namely ; 

" Such portion of the last prefninm paid as is proportionate to the 

" unexfMred portion of the period in respect of which the premium was 

•* paid " (*). 

2. Where the policy is cancelled under a cancellation clause. — In this case 
the cancellation clause usually provides for a proportionate return of 
premium ( 1 ). 

3. Whire the insurers wrongfully repudiate, and their repudiation is 
accepted by the assured os a caruxUation of the policy. — -The circumstances 
unda which a pdicy may come to an end in this way are explained later (m). 
Where the policy is so treated by the assured he may, it is submitted, daim 
as part of his (kmages for wrongful repudiation, or breach of contract, a 
sum representing the premium for the unexpired term of the policy (n). 

PART 9— REPUDIATION 

A proper understanding of the implications and rfTect of repudiation by 
insurers of a contract of motor insurance is made extremely difficult by the 
confusion and inconsistency in application in the phraseology commonly 
used to describe the various dements upon which repudiation may be based. 
There has been a similar confusion and inconsistency in the use of the word 
" repudiation " itself. It was not until the House of Lords delivered 
jud^ents in H^man v. Darwins, Ltd. (0), that the confusion arising from 

(/) Ante, chapter V, p. 303. 

See ante, chapter V, ae to the onus io proceedirtgii under the section. 

(A) lx., either a oreach of the express *' warranty of truth danse " or of the implied 
doty to make foil and tmthfnt diadosure. 

(»> ''' 93 *; J K. B. 503. 

(A) Assurance Companies Act. 1909, s. 17; 2 llaJsbury's Statutes 733. And see 
mete, p. 058. 

(I) See ante, chapter V, p. 601. (m) Pott, p. 679. 

(e) He may aiao, as ml be seen (post. p. 6H1}, daim damages for any Ion whkb 
he has bsen cansed by tbe smmg ; tbns wbm be owy desired to insure bis car up to tbe 
date of the repudiated policy, he cosld claim a sum lepinsaatlof a prsmimn at “ short 
p f ri od ntfis. 

W [194*] A. C, 336 : [1942J I All E. R. 337. 
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certain dicta made in two cases formerly decided by the House of Lords (^), 
and in one case decided by the Privy Council (f) was finally resolved. Tma 
case, in which was considered the eficct of " repudiation ’’ of various kinds 
on an arbitration clause, has been fully discussed already (r), and the reader 
is referred to the several judgments therein. The different types of repudia- 
tion mentioned in that case are set out seruUitn in this section, and the rights 
and duties of the parties to an insurance contract under each type of repudia- 
tion are collated. It is proposed in this section to analyse and define the 
meaning of " repudiation," and of the terms used to describe the matters 
upon which it may be based, and then to give an account of the various 
grounds upon whi^ repudiation may be sustained. 

1 . Meaninft of repudiation." — Repudiation may have one or both 
of two meanings. These are : 

(r) Repudiation of liability under the policy ; 

(2) Repudiation of the whole policy. 

Thus in Slebbing v, Liverpool and London attd Globe Insurance Co., Ltd. (s). 
Lord Reading, C.J , pointed out {<) ; 

" In the present case the insurers are claiming the benefit of a clause in 
" the contract when they say that the parties have agreed that the state- 
" ments (a) are material and that they induced the contract. If they succeevl 
" in escaping liability that is by reason of one of the clauses in the policy. 
" In resisting the claim they are not avoiding the policy but relying on its 
" terms " (6). 

Of these in turn ; 

(1) Repudiation of liability . — This may be either : 

(a) Repudiation of a liability for a particular claim (c) ; 

(b) Repudiation of liability for a particular claim and for all future 
claims (d) ; 

(c) Repudiation of liability for all claims under the policy, whether 
past, present or future (e). 

(2) Repudiation of tlte policy.— This implies a declaration that the policy 
is, or an announcement of intention to treat it as, void of all contractu^ 
force, cither from its Inception (/) or after a particular date (g). Wliilst 
repudiation of the whole policy appears in effect to be the same thing as 


W J ofiantusburg CouHdl V [ Kioq) S C (H I.) 53. and Jurfidtniv XaiiOfial 

Briiuk and Irtsk Milters fmurance Co , Ltd . C 

(g) Htrjt Mul)i v Cheong l'«< .S > Co , A f 407 

(r) Ante, pp. 61 1 el seq 

(s) [1917] 7 KB. 433 

{/) Ibid , at p. 437, with appro\'al by Si F.'isp.R. 1 J , in Sleiens v. Timber and 

Ctrural Mnfual Accident Jtisuranrr Assoftation {Kti}). I- K 43, and in v 

Darwins, Ltd., A C 356; !i<»4i'i.AUE K 337. by IJirds Wricht and Porter. 

(a) /.t. statements in the proposal fomi. 

(fri The stat«nent of the L.C.J. which preceded the words quoted, to the effect 
that ui avoiding the policy in the true sense the insurers would have to rely upon some 
matter dakors the policy, is not strictly applicable to motor policies in the common 
form, as they can usually be avoided in the strict sense by reliance upon an express 
term of the policy, *.{■ the " basis ” clause. See further, ante, pp 61 1 et seq , and posi 

p. 666 . 

(c) For example, on the ground that a condition as to notice has not been complied 
with. 

(dl E.g. oa the ground that a condition precedent to any liability on the policy has 

been oioken. 

(f) On the ground that a condition precedent to liability has never been complied 
with. (/) I void ab initio. 

(e) Ej. on the ground that the policy, although onginally valid and fully effective, 
haa Men detnnained. As to termiiiation of policy, see ante, p. 636. 
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repudiating all liabilities under it, it must in fact be carefully distinguished 
from that. • ^ 

(a) Repudiation of the whole policy may be based upon some 
ground defutrs the express (A) or implied (») terms of the contract or 
upon some breach of those terms (j). 

(b) Repudiation of a liability or of some or all liabilities under the 
policy can only be based upon the breach of some express or implied 
term of the policy {k). 

3. Meaning of ** void.” — Some of the variety of meanings given to 
this word have already been explained (1). 

A. Slricl sense . — In the strict sense the word " void ’’ as applied to 
a contract signifies that the contract has never in fact existed — that is, 
it isvoid«Aini7ioand barren of any contractual force — a mere nullity (m). 

B. General sense . — In the sense in which it is generally used the 
word " ^■oid means invalid cither from the beginning («) or from a 
particular time (o). In this sense the contract was never a mere 
nullity, but was one which was never after a certain date binding upon 
one or both of the parties and might have been repudiated by him or 
them at any time (p) after that date. 

3. Meaning of “ voidable."- Strictly speaking, therefore, there is 
no such thing as a " voidable " contract. The word " \'oidable," however, is 
frequently used. When it is, it is gcnerallv iinivissible to say whether the 
user is employing it as applying to " void in a loose sense of that word or 
as signifying " capable of being treated at will (y) as if it were for some 
purposes void " (r). Whichever sense is in the mmd of the user, the word 
•' voidable ” may have one or any combination of the following meanings : 

(i) It may mean that the party repudiating has the choice to treat 
the contract as either 

(i) void in the strict sense (s) indicated ; or 

(ii) void of all future effect after a certain date (f). 

(a) Tlie second meaning it may l>ear is that the party repudiating 
has the option of treating the contract cither 

(i) as void in the strict sense indicated («) ; or 
(ii) as void of effect in regard to a particular claim. 

(3) It may imply that the party repudiating has the choice to treat 
the contract as if it were void in the general sense indicated or to treat 
it as comi^etely valid (v). 

ft) Tliis can rarely be done in motor insn ranee caacs. 

(l) E.g. the implM term of rontinuous good faith. Sec aiUe, pp 639. 

(j) E g. ^ clanee which says that the policy shall be void in certain events. 

(A) Except, of course, in so far as the repudiation of a liability concurs with repudia- 
tion of the whole policy. 

(f) Ante, chapter HI. p. 137. 

(m) See Aimob on Contracta, I9tb Edn.. p. 17. 

(n) I.*, invalid from the b^nninx because of failure to perform some condition 
precadent upon which the whole contract is based — f.g the " basis " clause. See 
Damsmu, Ltd. v BonntH. 'igji' 2 A C 413 

(a) f.s. invalid aa from a particular date when the contract was determined or where 
the assured committed some breach of a condition subsequent upon uliich the binding 
force of the whole contract depends 

(p) la. at any time upon discovering the ground of avoidaiKe. After that die* 
cov^ they may necome estopped. See post. pp. 691 sf m^. 

(7) /.«. at the choice of the party so treaUi^ it. 

(r| Since if it Is wholly void in ^ strict sense it cannot be treated otherwise. 

(r) /a. a mere nullity. 

jo E.g. after the date upon which be learnt of its invalidity. (w) Snpra. 

(v) This, of course. Is impossible if the word void is in the strict sense indicated. 
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In the view of the author the last of the meanings enumerated above is 
the only sense in which the word "voidable" should properly be used, and 
it is in that sense only that it is used in this section of this chapter. 

4. Meaning of “ avoid.” — ^The ambiguity and inconsistency (w) with 
which this word is used has been pointed out elsewhere (*). Its correct 
meaning is " to declare or render the policy void " (y). It must, however, 
be noticed that where the word " avoid '' is used as describing some act 
on the part of the insurers, as in the phrase " The insurers can avoid the 
policy,” it applies only to certain grounds of avoidance (z). If the policy 
is void by mistake or illegality, or has been determined by death or bank- 
ruptcy or by transfer of the insured vehicle (a), there is no choice but to 
treat it as void, and it can only be revived by a new contract (i). 

5. Grounds of avoidance. 

A . Slricl meaning. — There are only two grounds upon which a contract can , 
strictly speaking, be Said to be void (c) — they are ; mistake and illegality (i). 
The latter may lie ignored for the purposes of this book, since it woiUd be 
only in the rarest of circumstances that it would be of importance in 
motor insurance cases. The topic of mistake as vitiating contracts has been 
sufficiently explained in the first chapter (/). This generally occurs where 
the assured proposes for one set of terms in his policy and the insurers 
mistakenly imagine he is projiosing for another (g). It should be noted that 
whilst neither fraud nor innocent misrepresentation nor non-disclosure 
renders a contract void in the strict sense, non-disclosure or misrepresentation 
may in some cases produce mistake and so result in a void contract (A) 

Thus in McCurmick v. \ational Motor and Accideni Insurance Union, 
Ltd. (1), the assured had failed to disclose his real name and the fact that he 
had had a conviction for a motoring offence. The insurers had, as they* 
thought, i.s-sued a fxiltcy to without a con\iction, whereas in fact the 
proposed assured was B with a conviction. There was therefore a mistake 
as to the identity and jiersonality of the assured. There were, however, 
other clement.s which, when present, sometimes preclude the possibility of 
treating the contract a.s a nullity (A). It was for this reason, it is suggested, 


(«r) It is often used as meaning " evade liability." See per Kbadixo, C.J., in 
SMbing V. Lii’erpooJ uitd London and Globe Imurance Co . Ltd , ^ 11117] 2 K. B. 43J, at 
p. 436, where, however, his application oi the stnet meaning oi Uie word is not accurate. 
Cf. ante, p. <>65. note (b). 

(r) .fn/e, chapter V, p 280 

(>') Using void in the general sense indicated atx've . and see Subbing v. LU-erpool 
and London and Globe In^uranee Co., Lid ['•wpra\. 

(s) TbsM arc mostly based on some wrong committed by the assured. 

(a) Or the other modes of termination detailed in a previous section, ante, p. 656. 

(bi See ante, chapter I, p. 7. 

a 1,0. void in the sense of " never having existed ." 

niegality at Common Law or under some statutes. Many statutes decl^ng that 
certain contracts shall be void are interpreted in a loose sense of the word " void." See 
Anson on Contracts, 19th Edn., pp. to et ssq. 
if) AttU, chapter t. p. ,4. 

ig) See, e.g.. Fowler v. ScMish l-qatlable Insurance ScK'iely and Rtichte (1858). 28 
L. J. Ch. 224 ; Kaufmann v. Unltsh Surety Imurance Co., Ltd (1929), 44 T. L. R. 399. 

(b) See, as to whether this is not always the case, and therefore the real basis of the 
rule that non-disclosure or misrepresentation sntiates the eemseHsus ad idem which is 
required before a contract of insurance comes into existence, ante, pp. 388-9. 


(*') (i9J4)i 49 hj. L. R. 361 . 

{*) See Cundy v. Lindsay (1878), 3 App. Cas. 459: Smith v. Wheatcrofl (1878), 9 
Ch. D. aaj ; Boulton v. Jones (1847!, 2 H. 4 N. 564 ; Gordon v. Street, [1899] a Q- B. 
641 : Pkiilipt V, Broohs, Ltd., [1919] a K. B. 243. 
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that the Lords Justices in the Court of Appeal observed that there was 
some doubt as to whether the co^^ct was void (/} or voidable ^m). 

But cases may well occur wncae non-disclosure produces mistake so as 
to render the contract a nullity. In cases where the non-disclosure is en- 
tirely innocent, the assured will be offering, and intend!^ to offer, one thin^, 
whilst the insurers will intend to accept something different (n). Thus if 
the assured innocently (o) but inaccurately declares that his chauffeur has 
no physical infirmity, he and the insurers who accept his proposal will both 
intend to insure driving by a sound and not an infirm man. In this case 
the mistake would be mutual ; there is no consensus ad idem, and the contract 
is a nullity (p). Cases in which mistake occurs, or in which misrepresenta- 
tion or non-di^osure coincides with mistake (9), will be comparatively rare 
in motor insurance cases. 

B. General meaning of " void." — Using the word ‘ ‘ void ” in its more popular 
sense, a motor policy may be avoided upon any of the following grounds ; 

(1) Breach of any express term going to the root of the contract (r) ; 

(2) Breach of any implied term going to the root of the contract (s) ; 

(3) Fraud. 

C. Examples of avoidance . — The polic5i’ may l>e avoided in the sense 
explained on the ground that there has bwn a breach or non-fulfilment of 
one of its fundamental terms. The distinction between these and non- 
fundamental terms has previously been explained (ss). 

(1) Breaches of express terms, the breach of which entitles insurers 

to avoid the contract, are, inter alia, 

(a) The ” basis " clause in the policy or proposal form (1 ) ; 

(b) Any term which provides that the insurers shall be entitled 

to avoid it (U) if that term is broken or not fulfilled (w). 

(c) Breach of any term which shows an intention not to be 

hound by the contract (uu). 

(2) Breaches of implied terms, the breadi of which entitles insurers 

to avoid the contract, are, inter alia, 

(a) The implied condition (i-) that the assured shall disclose ev'ery 
material fact ; 

(/] Using " void " in its strict sens«. 

fipi) Another and perhaps the real ground was that the insurers were relying upon 
a clause in the policy which said that m the event of cuocealinent or misrepresentation 
the policy should be void The word as there used conld not mean " void " in the 
strict sense of being a nullity. 

(») Sec Foa'Ur v. ScoJhih hijmlablt Lift Imsttmtift Sexitly and HtUktt (ifljS). rS 
L. J, Ch 2J5 Hut see note (p). is/ra. 

^o) Je. not " innocently " in the sense that he ought not to have known of the 
inSrinity. but '* ignorantly ’’ in the sense that in lact be did not know oi it. 

(P) AnU, p. 390. See, however, Anson on Contracts, I9tit Edn., p. 139, where 
mistake as to the terms of the contract U distinguished. 

(?) Assuming that non-disclosure docs not always produce mistake. See note (k), 
P- ^ . 

fr) E.g. breach of the ’’ basis " cUnse. Sec liaunoni, Lid. v. Btmnim. [1923] 1 A. C 
4«3- 

(r) E.g. the implied term that the assured has an insurable intercet in the vehicle. 

(M) AnI*. chapter V^llI, p 497, 

(<) DawsoHM. iJd. V Sonnin. [1922) 2 A. C. 313. 

(10 E.g. the term to that effect in AfrCormtr* v. Maiicmat Motor and Accident Intur- 
amee Vnum. Ltd. (1934), 49 U. U. K. 361. See note |o), tnfrra. 

(«| Or that tltt policy "shall be void.'' this term being cooatmed as meMtlitf "ehnll 
be voidable " and not as rendering the policy ip$o facto vedd upon ite blench. 

(wf) As to this, see pest, p. 673, when It la more conveniently treated as a gfonnd of 
repudiation. 

(e) Asenmlng that the duty ol dkcloaure and troth is an implied contUthm. Ae to 
irttidi, see ante, chapter VII, p. 309. 
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(b) The implied condition that the assured shall continuously deal 
with his insurers in good faith («>}. 

(3) Grounds of avoidance dehms the contract. 

(a) Mistalm {x ) ; 

(b) Illegality (y) : 

(c) Non-disclosure and misrepresentation if these are not implied 

conditions (2) ; 

(d) Taminaiion of the policy (a). 

It should be noted that the above grounds may often, and under the 
usual form of motor policy usually will, coincide. Thus fraud in the making 
of the contract will generally constitute a non-disclosure (b) and be a breach 
of the " basis ’’ clause (c), as well as amounting to the tort of deceit (d). 

6. Grounds of Repudiation. 

(a) Repudiation of policy. — The grounds upon which the whole policy 
may be repudiated are ; 

The grounds of avoidance given above (e).— -When there is repudiation 
ujxm any of these grounds the policy may be avoided in the sense of that 
word defined above. 

It should be recollected that usually (/) a ground for repudiating the 
whole policy will also entitle the insurers to repudiate liability under it. 
Where they have this choice, they may be bound by the course which they 
elect to take (g). 

(b) Repudiation of liability under the policy. — Liability in respect of 
one, of all, or of some liabilities under a motor policy may be repudiated by 
insurers without avoiding the policy, on the grounds set out below. But 
again, insurers will be bound by their election, and if for example a ground 
for repudiating all present and future liability arises, and they rely upon it 
only for the purpose of repudiating an existing claim, they may be precluded 
from repudiating future claims on this ground (A). 

I. Non-fulfUtneni of terms describing or limitir^ risk. — The non-fulfilment 
of a term which merely describes (i) or limits [j) the risk is not necessarily 
a breach of contract. In refu.sing to recognise a claim on this ground the 
insurers are not. strictly speaking, relying on any breacli of contract and are 
not repudiating any liability, b^ause there is not and could not possibly 
be any liability (k). The difference between tlie three classes of terms in a 
motor policy has already been explained (f). It should be observed again 
that a term which describes or limits tlie risk may also be a term having 
contractual force, the breach of whicli will entitle insurers to repudiate 
liability (m). 

(») As to which, we ante, p. 64J. [») See ante, chapter I, p. 5. 

(y) E.g. insuraace for an illegal purpose. 

(x) As to whether these are not. see ante, chapter M I, p. 389. 

(a) It is doubtful whether this is strictly a ground of avoidance where the policy 
is cucelled, or expires by effluxion of time. 

fb) Saa ante, chapter VII. <c) Ante, chapter VIII, p. 498. 

(d) As to which, sec ante, chapter I, p. 5. (s) Ante, pp. 667 rt seq. 

if) For the exoeptioDS see tnle, p. 663. (g) See post, pp. 691 et seq. 

Th) As to waiver, election, and estoppel, tee post, p. 691 . 

(i) £.g. the schedule giving portlcahm of the insured vehicle. See enfr, chapter VI 11, 

p. 58a. 



8 Ante, chapter VII, p, 433, and chapter VIII, p. 493. 
t) E,g. Dmesons, Ua. v. Bannin, frpssl a A. C. 413. as explained by Scruttom, 
L.J., in ke Morgan md Provinciai Insurance Co., [193*3 * K. B. 70. 
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3. Breach of an express term. — Examples of a term the breach of which 
would have this effect are to be found amongst, inter alia, the " conditions *’ 
of an ordinary motor poli<^. whi^ were exp>lained in the last chapter («). 
The breach of these may, as has been seen, entitle the insurers to repudiate 
liability in respect of awy claim — past, present or future — under the policy, 
or in respect of all claims arising after the breach, or only in respect of the 
claim with which the breach is connected. In some cases the breach may 
not be a ^ound for repudiating any claim . In each case it is a question of 
construction (0). Three illustrations only need be given here. 

(i) Breach of a condition requiring notice to be given. — The breach of 
Ihis condition by itself will, as a rule, entitle insurers to repudiate 
liability only in respect of the claim of which notice should have been 
given. It will hardly ever (p) entitle them to repudiate liability in 
respect of claims made before the breach (j). But a motor policy may, 
ana usually does, contain a clause to the effect that the fulfilment of 
all terms, conditions and clauses shall be a condition precedent to the 
insurers' liability in respect of any claims under the policy (r). Where 
the clause is present, the breach of the term requiring notice may — 
and again it is entirely a question of the construction of each policy (s) 
— entitle insurers to repudiate liability not only in respect of the claim 
with which the failure to give notice is connected, but in respect of all 
claims arising after sudi failure (/). 

(ii) A clause relating to the safe condition of the vehicle. — The effect 
of the breach of such a clause depends cntirclj* upon the wording of that 
clause and upon the presence or absence of the compendious " condition 
precedent" ctaiise described above (m). The " dangerous condition " 
clause may merely provide that the insurers shall not lie liable for any 
loss or Liability caused by the dangerous condition of the vehicle (r'). 
In this case, tlie presence of the " condition precedent " clause makes 
no difference, and the insurers can repudiate liability only in respect 
of one claim — namely, the claim for indemnity against lo.ss (ip) or 
liability caused by the dangerous condition. But if the clause pro- 
vides that " the assured shall at all times maintain the vehicle in 
an efficient condition '' it is a question of construction in each case 
whether the breach of it will entitle the insurers to repudiate liability 
only for claims in respect of matters caused by such condition, for claims 
in respect of loss or liability arising during the unsafe condition, or 
for any claims made at any time after the clause has been broken (x). 
Ulien the clause is in this form and the policy contains a " condition 
precedent ’’ clause, it seems dear that insurers can repudiate liability (y) 
for any claim made after the clause has Ixicn broken (*). 


(a) Chapter VIII. antt. p. 403. aod sec also pp 433 ti stq 

(e) See per Lord Bockmastrr in fie .Vorgan antt I'rcrsnciaJ /n-iurance Ce (suprai , 
per ^BUTTOH, L J . iPut : and per r»r in Oamtont, Lid v homun {supra) 

{p) Again it ia a qnesttoa of coastmctioa Sec last note. 

(f) AMUtning. of coone, Uwt Um condition mu conti^ldd with in regard to such 
prior claiina. 

(r) For this tvpt of claoae and its eflsct, see SNf«, chapter VllI, p. 613. 

m See note (o), supra. 

(l) Sob|ect. of coarse, to the operation of waiver or estoppel (as to which, see peU, 
p. 691), which would asoally prsvent this. 

(m) For examples of sneh claoses which may be either conditions or eocceptions, 
sse ant*, chapter VIll, pp. 606 #f stf. 

(e) See. < g , the clause in Bomuy v. CeruksU fruuram* Co (i93t), 40 LI. L. R- 39' 

(ip) 1 .$ lOM «i or damage to the vehicle. 

(r) See Jotus and Jams* v. Prsniineial Jnsuratu* Co., Ltd. (1939), 46 T. L. R. yt- 
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(iii) The breach of a clause prohibiting assignment of the policy 
without the insurers' consent will not, as a rule, be a good ground for 
repudiating liability to the original assured at all (a). This will, how- 
ever, depend upon the exact terms of the assignment clause in each 
case (6), and upon the presence or absence of a " condition precedent ” 
clause in the policy. But it is submitted that in general an attempt to 
do what the policy says cannot be done will be a mere nullity, and even 
if it be a breach of contract (c) will not give the party relying on the 
breach any greater right than to claim compensation for such damage as 
has actually been caused by it. 

3, Breach 0/ implied term.' — The terms which may be implied in a motor 
policy have been di^usscd elsewhere (d). Whether the breach of an implied 
term will entitle insurers to repudiate liability only for a claim with which 
the breach is connected, for any claim arising after the breach, or for all 
claims, depends upon the nature of the implied term. But in general the 
breach of an implied term will either entitle the insurers to repudiate the 
whole policy (e) or enable them merely to resist payment of a particular 
claim. Thus, if it be an implied term that the vehicle shall not be used 
for an illegal purpose (/), this may entitle the insurers to repudiate liability 
for any claim arising after the breach, or only for a claim in respect of loss 
or liability caused by tlie breach. 

4. Renunciation by assured or insurers [g). — The breach by one party 
of one of the terms of Uie policy, although not by itself entitling the other 
to avoid the policy or to repudiate any claim not connected with it, may 
amount to evidence of an intention on the part of the party in breach not to be 
bound by the policy (A), or of an attitude on his part to regard the contract 
as no longer binding upon him, or os being void (/»)■ Where this occurs the 
insurers or assured, as the case may be, are entitled to accept the renuncia- 
tion, and accordingly to treat the policy as no longer in existence after the 
date of tlie acceptance of renunciation. But they must in this case elect 
within a reasonable time after it occurs as to which course thej’ adopt (t). 
If they elect to disregard the renunciation, or lail witliin a reasonable time 
to sliow that tliey have accepted it, they may be taken to have disregarded 
it and will be bound by tlic policy although they may be entitled to treat 
the breach constituting renunciation as ground for repudiating liability (A). 
For example, if the jxjlicy provides that the assured shall at all times main- 
tain the vehicle in an c&cicnt condition, and the insurers after six months 
discover that he has consistently neglected to observe this clause, they 
may be entitled to say, " You by your neglect to comply uith one of the 
ftmdamental conditions of it have sliowi that you do not regard yourself 
as bound by the policy : we accept this attitude and for our part declare 
that we also are not bound by the policy from this time onwards." 

iy) Again, aubject to the operation oi waiver or estoppel. 

(0) bince motor jhiIicics may not in any case be assiiiued wiUiout the consent of the 
insurer (Peters v, Oeneral AccidtsU t'tre and Lije Aawunee Corporation. Ltd., [193^] ^ 
AH E. K. 2b7), the jicrson to whom tl»c poUcy has been wTongfully assigned may make 
no valid claim against insurers under the poUcy. See p. 039 and chapter II. p. 93. 

(6) For examples of assignment clauses, see p. 659. 

(ei As to which, see ante, pp. 023-4. 

id) Ante, p. 639. 

(1) Ae, *.j., m the case ol a (rauduleat claim. (/) As to which, see anlt, p. 643. 

(g) This simuld strictly be regarded as a ground of avoidance; cl. amU, p. 669. 

(*) See /•><«» V. Jinig/it (1S72). L. K. 7 Exch. u 1 ; Hocksler v. Di La Tour (1853), 
3 E. dt li. 678 ; Mersey Steel and Iron Co. v. Saylor, Benson &• Co. (1884), 9 App. Cas.434. 

(t) See Aoif, p 691, as to election, waiver and estoppel. 

(*) See Avery v. Bowden (183b). 6 E. & B. 953 : Cor‘ v. Ambergate. SoUingkam, 
BoUon and EatUm Junction Rati. Co. (1831), 17 Q. B. 127. 
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The same principle applies to repudiation by the insurers, and its effect 
is discussed later (/). 

7 . Effects of repudistitm.— The effect of repudiation must be crm- 
sidered separately under the following heads : 

(a) Justifiable repudiation by Insurers. 

(a) Of ih» vhoU polity. — VAiere the insurers are entitled so to do, 
and repudiate the whole policy, the policy in all cases ceases to be in 
force or effective in respect of any loss or liability arising after the date 
of repudiation save as regards third parties protected by the Road 
Traffic Act, 1934 (m). 

(i) Oh the ground that the polity was void from the beginning {«). — If 
the repudiation is on the ground that the policy was void from 
its inception, whether in the strict or general (o) sense, it has 
never been in force and the insurers are entitled to recover any 
loss or indemnity which they may have paid unless they are 
estopped from doing so (P), and the assured may recover the 
premium (9). In this case the insurers are not entitled to rely 
upon any term in the policy (r). 

(ii) On the ground that the ptdicy has become void.— When the insurers 
repu^ate the policy on the ground that it has become void 
as from a certain date, either by breach or by termination (s), 
both parties are entitl^ to rely upon any term of the policy as 
tnndi^ up to the date of avoidance (/). 

(b) Repudiation of iiabilUy. — Where there is rightful repudiation of 
liability it would seem that the policy remains in force for all purposes. 
Even if the repudiation is based upon a ground which could be used 
for repeated repudiation in respect of future claims (w), the policy will 
remain effective lor all purposes save one, and binding upon the assured, 
who will be obliged to continue to observe its terms and. for example, 
to pay any premiums which may become due thereunder (v). the 
exception referred to is, however, of vital importance. It is, as ls 
submitted, that where there is repudiation of liability upon a ground 
which will entitle the insurers repeatedly to repudiate future claims, 
the policy will cease to be sufficiently " in force " for the purposes of 
section 35 of the Road Traffic Act, 1930 {»}. since the asso^ will not 
have an enforceable right to indemnity thereunder (x). On the other 
hand the insurers will as a rule be estopped from adopting this 
attitude {a). 


(/) Pea. p. 675. 

(M) Ij. those who can Uke advaaUM ot s. 10 ol that Act. Sos mnt*. p. 17S, ana 
poj/, p (190. See aJao the eiiect of the « J.B. A^eemeou, chapter VI. ante. 

(«} l.e. ah imaio. 

(a) As to these eeniei, ase amte. p. btrj. 

Aa to estoppel, aee pea. p. 691 . 

) As to recovery ol prenuimi, see amte, p. 063. aod post, p. 679. 

(r) Since the policy never u taw existed aa a contract. 

(«) As to the diflerent modaa in which a policy nay be detenaioed, aee ante, p. (i 5 *‘ 
(f) Incltuiinij the arbttntion ctaosc , see Htyman v. Dmntu. Ltd., [>941] A t 
356; li94'*J I Alf E R 3J7, and see p. dll, aiUr 

(a) For azaarale, if a oondition precedent, sochaa a warranty of truth, has not been 

fulhlled and tha inanren elect to treet this ae a gfoand for rariaHng paymant oi one 
claim, reeervuig their tight to rely upon it in regard to fotun *'*“*"«* 

(v) 11. however, the preatiimi la accepted the iataran will be estopped fran further 
raiience nponttiisgronod. See pea, pp. 691 ettee. 

S I Ante. Chapter IV, pp. 188 a tee, 

Cf.ml(,p.i 89 . 


(«} Sm p oi t, pp.tf9t eteeg. 
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(b) Wroaftfol re|>udiatlon by inrarers. 

(a) Of the whole policy. — Where the whole policy is wrongfully 
repudiated the effect depends upon whether the assured accepts the 
repudiation as a renunciation (b) or refuses to recognise it and treats 
the policy as still in force. 

(i) Where the repi^iation is accepted. — If he takes the former course 

the policy will be determined as from the date of his acceptance 
of the renunciation. In this case, the effect of the repudia* 
tion will be the same as in the case of rightful repudiation and 
determined in the same manner — namely, according to the 
ground upon which the repudiation purports to be based. The 
assured will not be affected by the operation of any clauses 
in the policy (c) after the date of his acceptance of renuncia- 
tion (d) , with the exception of the arbitration clause (e). Whilst 
no Joss or liability arising after the date of the termination 
of the policy (f) will be covered by it, it is doubtful whether 
the assured will not be entitled to claim as damages for breach 
of contract an amount equivalent to the indemnity to which 
he would have been entitled in respect of such loss or liability 
if the policy had remained in force. It is submitted, however, 
that whilst clearly entitled to indemnity in respect of any loss 
or liability which occurred before the date of his acceptance 
of the renunciation, whether as money accrued due under the 
policy or as damages for breach, he would in general be estopped 
from claiming any indemnity in respect of a loss arising after 
his acceptance of the insurers’ renunciation (ff). In this case 
also there would, after the date of the assured’s acceptance 
of the repudiation, be no policy “ in force ” for the purposes 
of the Road Traffic Act. 1930 (g). 

(ii) Where the renunciation is not accepted. — Wliere the assured does 

not accept the repudiation as a renunciation of the whole 
policy, he may, as he is entitled to do, treat the policy as still 
subsisting (k). In this case he will remain bound by all its 
terms, and if later he commits a breach of them, such breach 
will, except in so far as the insurers are estopped (r^, be as 
effective against him as if there had never been any wrongful 
repudiation by the insurers (jl). If, for example, the insurers 
wrongfully repudiate the policy in respiect of a claim A on 
the ground that the assured faded to disclose a material fact, 
and the assured chooses to treat the policy as continuing in 
force, he must observe all the terms of the policy in regard to 
claim B. Thus, if he fails to give notice of claim B he cannot 


(6) The MMued i* in the same position as insuron (see p. 67*, anU) in reganl to 
tieating a breach ol contract as a repudiation. 

(c) £.f, a "condition precedent '^clause. See Shwig v. (1825), 3 Bing. 304: 

Jftf Coieman't DtpoiitoritJi, Ltd., and Life and Health Assurance Association, [1907] * 
K. B. 798. 

(i) He will of course remain bound by the operation ol conditions which he had 
failed to obeerve before the repudiation. (r) See post, p. 681, anU, p. 61 1. 

U) I.t. the date on which the assured accepts the renunciation. 

[ff) See He Lam Car and General Insurance Coloration, [19*3] ^ •‘’S- 



As to Mtopp^, see post, p, 691. 

See Apery v. Bmeden (1.83^, 6 E. ft B. 933* 


UMJ. 


ax 
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claim to be indemnified in respect of it [k). But it is doubtful 
how fax he is boun^ by all the terms in regard to claim A. The 
insurers who have' repudiated a claim may be precluded (/) 
from relying upon a lailure to observe the terms relevant to 
that claim after (m) repudiation (n). Apart from this the policy 
would be binding and effective for the purposes of section 36 
of the Road Traiffic Act, 1930 (0). 

(b) Of liability under the policy . — Where liability under the policy 
in regard to a particular claim is wrongfully repudiated, a breach of 
contract will have been committed by tlie insurers. In some circum- 
stances — as where, for example, the ground relied upon is non-dis- 
closure (p) — repudiation may amount to e\idencc of such an intention 
not to be bound by the whole polic)' as entitles the assured to treat it 
as a renunciation, with the consequences already described. But in 
many cases mere repudiation of liability under the policy — as, for 
instance, where tlie insurers refuse to recognise a claim on the ground 
that notice thereof was not given in time — will not be sufficient evidence 
of an intention not to be bound by the policy as will entitle the assured 
to regard it as a renunciation. In this case tJic policy remains in force 
for all purposes {q), and the wrongful repudiation will, save in so far 
as it creates an estoppel (r), have no other effect than to give the 
assured a right to damages for its breach (s). 

8. Effect of repudiation in regard to third party proceedings. — 

At the outset it must be remembered that the Ko.ad Traffic Acts only apply 
to certain classes of liability {i) and onty to certain classes of third parlies (m). 
Cases will still arise {v), therefore, where insurers who have repudiated leave 
the assured to deal with a third party claim himself. It should also be 
observed that, whilst insurers who repudiate in practice often take over 
the conduct of the assured's defence, they arc not entitled to insist upon 
doing so, at any rate where the repudiation is accepted by the assured as 
a renunciation of the pxjiicy (w). 

WTien the insurers wrongfully repudiate the jx>licy or liability under it, 
and leave the assured to his own devices in regard to a third party claim 
which has been made against him, tlic question arises os to his position in 
regard to that claim. It is submitted that the |x>sition will vary according 
to whether the assured treats the repudiation as a renunciation (x), or whether 

(Jt) See Player v. Attgla-Saxoa Insurance Assaciatwn, Ud. (19J0), 38 LI L. K. bi. 
and wee Avery v. Bowden, (1835), 2j L. J. Q. B 49. 

{ 1 ) By estoppel or waiver, as to which, sec poi/, p 691 

{m] E g. a Clause requinsg him to nuke no admissif.n to or settlement with a third 
party. Sm further, post, p. 675. and sec Tushn v Arnold 6 >- 5 ohs (1913). 84 L. J. K. B. 
7214 ; UuUon (£.) Co., Ltd. v, Stourdain (1921), 37 T. L. K, 8oi> 

(■) See Strong v. Harvey (1S25). 3 Bing. 304 . kt Coleman's btposilonts. Lid. and 
Lifi and Health Assnratue Association, [1907J 3 K B. 798 

(a) Ante, chapter V, pp. 163 el seq. 

(p) /.s. upon a term making full diaeJorare a cotidition precedent to the right to 
make may claim under the policy. 

(f) For an example, see Player v, Anglo-Saxon I nsieranoe Association. Ud. (1930), 38 
U L. R. &2. 

(id As to eatoppd, see post, p. 691 . 

{q Save, Mhapa, for the operation of ciaoses relevant to the claim repudiated. See 
last paragraph la text above, and note (m), supra. 

(0 Ej. tliey do not apply to damage to pro per ty. 

(wf They do not apply, e.g., to voittntary paiwesgers. 

(e) When the third partv claim is otic in respect of which insoreni are liable to satisfy 
the judgment under a. 10 of the 1934 Act (mIs, p. 278) they usually, when repudiating, 
take control of the proceetUngs “ sdtbont pteiudice,'^if the awuied allows them to do so. 

(») See pom, pp. 673 a saq. t«) See aate, p. *73. 
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the policy remains binding upon him {y). He is imder a general duty to 
minimise any loss occurring under the policy (z), and he is also obliged, if a 
breach of contract has been committ^, to minimise the damage caused 
thereby (a). Two things must be recollected here. In the first place the ' 
policy insures against third party Habilily, and not against claims (b). 
Secondly, as a rule the policy gives no indemnity against the costs of 
defending third p^rty claims (c). The rights and liabilities between the 
parties as to costs are considered later (i), and it is here proposed only to 
state what is suggested arc the assured’s duties (e) in regard to the defence 
of third party proceedings brouglit against him in respect of a liability 
covered by the policy. The rules set forth below have been formulated 
as guides which will, it is submitted, protect the assured if he follows them. 
The failure to observe these rules, the consequences of which failure are 
considered later (/), will not necessarily disentitle the assured from recover- 
ing, but may in certain cases make it more difficult for him to do so (g). 
It need hardly be added that the assured must in all cases act honestly (A). 
Tlie position may be summarised thus ; 

(a) Where the assured does not or cannot treat the repudiation as a 
renunciation of the whole contract (») — In this case, as has been seen (j), 
the policy and all its terms remain binding upon the assured. The question 
then arises as to his duty in regard to'third party proceedings. On the one 
hand he is Iwund by the tenns of the policy which usually (k) say that he 
is not to settle, compromise or admit any third party claim, and on the other 
1)6 is bfjuiid to minimise the loss whether regarded as a loss uttder the policy (!) 
or as damage caused by breach ot contract (w). At the same time the 
insurers as a rule expressly undertake to pay only costs incurred with their 
written consent («). It is suggested that the answer to this riddle depends 
upon the nature and exact wording of the clause which prohibits any 
admission to or sottlemciu made with the third parly (o). If that clause 
amounts to an indejxmdcnt condition {p), either because its fulfilment is by 


(y) Sec anle, p. C);,}. 

(ij Either under an eKprc.<cs term to that effect or under an implied term. As to 
the implied term, sec ante. p. and as to the express, p. <x>6 

{a) As to the general duty to niiniinise damages, sec .Ma>’ac' on Damages. 

|fc) Cl iiuist newsjw|>et IiIhM jhiIk-ics whuli insure .iu.misl f/aimj See, e.g , HulUm 
(E.) S- Co , I.Ui. V. MouMla 4 H (loji). 5? 1 . I.. K 

(c) See last note. Such policies expressly cover the assured’s own costs. 

(d) Post, chapter X. p. yzS. 

(r) There is apparently no direct authority upon the assured's rights and duties 
in these circumstances save, }>«rlia)>s, /omri Crnfral Imvrance Co., jios?; 2 

K. 11 . 311. As to recovery of costs incurred in iMcnding claims hy Uurd partie.s, see 
Pictonal MacKintr)'. Lid. v Suolls 11040), i>7 l.l. 1 . K. 524 , AlUn v. London Guarantee 
and Actident Co.. Ltd. (i‘»i;), 28 T, 1 It 254 ; KNiiihl \ Uosken (1943). 75 LI. L. K. 74. 
These cases are discus-vKl, pon. p. 728, but indirectly they throw light on the duty of 
the assured where in.surcrs repudiate third party claims. 

U) Post, p. 6 Si, (g) See poi*. p. OSi. 

(A) And must not act in collusion with the third party. 

(t) E.g. where a claim is rejected on the ground that no notice thereof has been 
given. 

ri) Post, p. 681. 

(A) See ants, chapter \TI I, p. 606, for the common form of this clause. 

(/) By virtue of an expreee or imptiod term to that effect. Sec ante. p. 646. 

(m) See Ofiie, p. 646. (k) As to costs, see further, post, p._728. 

(o) The only reMrtcd cases in which the policy contained a clause prohibiting 
arltnliMons. etc., and the assured, left by repudiating insurers to look after himself, 
settled h claim With the tliird party, are T u>r«M v. A mold 6- Sous |i 9 ’ 3 ). 84 L. J . K. B. 
23 14, in which the point was apparently not taken, and H'hitweJl v. A niocar firs I hsht- 
<M)cs Co. (1927), 37 Ll. L, R. 4tB. 

(P) l.t. aconditioa the performance of which by one party is required irrespectively 
of porfonthace by the other party. 
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another danse made a condition prw^ent to the insurers' liability in req>ect 
of any claim — as will usually be^pe case — or for any other reason, the assnied 
is bound to perform it if he re&es upon the contract (0). In these drcum* 
stances it is submitted that, at any rate where due fulfilment of all its terms 
is a condition preced^t to liability on the policy, the assured is bound to 
contest the third party proceedings, both as to liability and as to amount, 
even if it would tw otherwise unreasonable to do so, and even if the policy 
gives him no indemnity as to his own costs (r). The question then arises 
as to whether he is obliged to employ legal assistance in defending the 
proceedings’. Unless there is an express term in the policy requiring him 
to do so, it is submitted that he need not. He will, however, be in a 
safer position if he does (s). The question as to whetlier, if he does, he can 
recover the costs thereof is considered elsewhere (/). Although in these 
circumstances the assured is obliged to defend the proceedings and not to 
make any admission, this does not extend to admissions made in the witness 
box where he must tell the truth («). Moreover the insurers may be pre- 
cluded by estoppel from relying upon a particular breacli (uu). 

(b) Where the aaaured is entided to and does treat the repudiation 
as a renundatioa of the policy (v). — The position here is tliat the assured 
no longer relies upon the terms of tl\e policy, but in any claim against his 
insurers claims damages for breach of contract. 

(c) The assured ought not to allow the third party’s claim as to 
damages to proceed uncontested by him. — As will be seen, the assured 
may in certain circumstances be entitled to allow judgment in respect of 
liability to go against him by default, but it is submitted that he ought always 
to contest the claim as to damages, at any rate where damages for personal 
injuries are claimed. Tlie only cases where the assured would be justified in 
allowing damages to be assessed in default would be when only ascertainable 
sums were claimed, such as for exmnple loss of earnings, medical fees, or 
repairs to a vehicle, and tlie assured had checked these and satisfied himself 
that they could not be disputed. Although the assured's liability to the 
third party may be dear, the amount claimed in respect of it may be 
exorbitant. The assured should therefore attend at any proceedings— 
whether before a sherifi's jury or before the registrar— in order to make sure 
that the third party's claim as to damages is nut exaggerated. A third 
|>arty allowed to pr^uce unchecked and uncun tro verted evidence as to the 
injnries suffered by him might obtain an award of damages out of all pro- 
portion to the assured's real liability in respect thereof. It is suggested 
that in cases of difficulty, or where the damages, if not effidentiy contested. 


{q) See Anson, 19U1 Edn., p. 314, end eee PUy*r v. A ugh-SaMom Inturanta A$Mcia- 
ham. Ltd. (1930}. 3^ U- k. K. 6a. 

(r) See M to whether be esn recover his own costs, pott. chapter X. 
it) See test, p. 677, as to whether as assured in these ciicnmstaoces, if Bsabie to 
afioid legat assistance, ought to apply for it under the Hoot Persons Rules. In Kmighi 
V. UoiMam (1943I, 73 U- 1" R- 74> P 734. the assured did not, owing to lack of means, 
attsad before a niaite to contest an assessment of damages, but the amoiiat awarded 
against him had realty been quantihed prior to the Kfaence by the tenns of the Judg- 
ments u the Court of Appeal and no damage was incurred by uttdennitert by his non- 
appearance. 

P Pott. chapter X, p. yjt. and Pietortal Matkimny, Ud. v. NkoOt (1940), 67 
R. 514, potl. p. 732. 

(«) Since in so far as any danse lequbed the sasuxed to cmnmlt peifaiy It would bs 
illegal, and, U geveraMe, pm fenie, void. 

fmi) This wdl depsod the facts of eadi cass. Seey«st,pp. hqi sf sag. 

(a) See amla, p. 673, as to the circumstances in which bt is oatulsd to do M. 
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are Ukely to be large, the assured ought to employ 1^^ assistance, or, if 
he cannot afford it, apply for legal aid under the Poor Persons Rules (*), 

(d) The assured may compromise proceeding if it is reasonable to 
do so*— The assured may settle with the third party both the question of 
liability and the quantum of damages if it is reasonable that he should do 
so{y). What is reasonable will be aquestion of fact in each case, but in general 
it MoU be reasonable to settle if he is advised so to do by competent l^al 
advisers (*). In WhitweU v. Autocar Fire Insurance Co. (zz) and Tustin v. 
Arnold (S’ Sons (a) the assured, left to look after himself by repudiating 
insurers, settled the third party claim, and succeeded in recovering the 
amount from the insurers. Where he acts without legal advice, it may be 
more difficult for him to show that the settlement, in particuUir in regard to 
amount (aa), was reasonable, but the absence of legal advice will not be 
conclusive {b). 

(e) The assured may and sometimes must allow judgment in respect 
of liability to go against him by default if it is reasonable to do so (c). — 
As has been pointed out, the assured ought as a rule not to allow the damages 
to be assessed against him in default, ^ere he has clearly no defence on the 
issue of liability he should, it is submitted, allow judgment on that issue to 
go by default, since by contesting it he would increase the amount payable 
to the third party in respect of costs (</). Where the issue as to liability 
is doubtful the assured may allow judgment in respect of it to go by default 
if it is reasonable to do so in order not to increase the third party’s costs (d). 
The test of reasonableness will be the degree of doubt, but it is suggested 
that it must be more tJian a mere probability that the third party will succeed 
on this issue {/). Here again the assured will act reasonably if he follows 
the advice of competent legal advisers {/), ajid, if he does not obtain or 
follow such advice, will find it more difficult to show that his conduct was 
in fact reasonable. 

(f) The SMured may and sometimes must defend the third party 
proceedings as to liability. — The assured may defend the third party 
proceedings if it is reasonable for him to do so (g). The considerations 
mentioned under the last head as to what is reasonable may be applied 
here (A), It will be reasonable to defend, if it would not be reasonable to 
allow judgment as to liability to go by default (t). 


(jr) For example, when there are difficult questions oi medical evidence, such as a 
ubt ' ■ ‘ 


doubt whether a death was caused by the accident in (juestion. C(. Kntght v. Hosktn 
(1943). 75 U. L. R. 7H. 

(y) See Januu v. Briluh General Insurance Co., [19^7] r K. B. 311. 

(r) Jbi 4 . (rr) I192?). *7 U- 1-- R- 4J8. 

(«) (t9»5). 84 L- J K. B. 

(aa) Aa to MttUng the amount, see remarks in previous paragraph above as to allowing 
damages to be attirnirrl in hia absence when the amount claim^ is ascertainable and has 
besn checked by the assured. 

(6) He most, ol course, always act honestly and must not coUnde with the third party. 

(s) See gettwally as to the conaoquences of failure to follow these suggested rules, 
post.p. 680. 

( 0 ) See James v. Brilish General Insurance Co. (supra), where the insurers objected 
that the assured ought not to have con tested the third party action, and where he did 
at u early stage give notice oWitting U^iiity. 

(f) unici tho awured U liable to the third there is no li&bility under the 

policy, and the assured ought to be most careful in m a k i ng a decision where bis interests 
coBWet with his iasurcTs', 

f) See James v, British General Insuraiue Co., [isa?] » K- ®- 3‘i> P*r Roche, J. 

James v. British General Insurance Co. {supra). 

a) lS.g. aa to legal advice. 

i) I.*, where then ii considerable doubt whether the third party will succeed. 
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. Where it is dear that there is no liability to tfie third party it is sub- 
mitted that the assured is botipd to defend proceedings brought against him. 
If he does not the position will bit that there never was any indemnity payable 
under the policy. In this connection it is submitted that the indemnity 
given under most policies against " all sxims whidi the assured sliall become 
legally liable to pay " does not cover sums the legal liability to pay which 
he has incurred by his own default in failing to defend proce^ings. 

9. Effect of repudiation on other cieima under the poiicy. — The 

effect of repudiation upon the assured’s position in regard to other daims 
under the policy depends largely upon whether, either because h«' must or 
may do so. he treats the |X)licy as still subsisting {f). In this case the assured 
must observe all the terms of the jwlicy [k). The respective rights and 
liabilities of tfie parties in these circumstances is well illustrated by the case 
of Player v, Anglo-Saxon Insurance Associalicn l.td. (/). In that case the 
assured’s policy contained a clause to the effect that the assured should not 
order any rejjairs exceeding the cost of £10 without the insurers’ pennission ; 
the insured car was involved in an accident, putting it out of action and 
causing damage the cost of repairing which considerably exceeded £ 10 . 

The insurers repudiated liability under the policy. In the meantime the 
assured, who relied on tlic pwlicy. could not effect the repairs himself and 
was deprived of the use of his car wliicli he required for business purposes. 
In these circumstances -the assured gave tlie company notice that unless 
they repaired the car within twelve days (which was held to be a reasonable 
time) he would hire another car in its place. After the expiry of U»c twelve 
da)'S the assured hired another car and later threatencxi to commence 
proceedings to enforce his fKilict', whereupon the insurers admittetl liability 
thereunder. In an action to recover the hire of the car the County Court 
Judge held that the assured was entitled to the hire of the car from tlic 
expiry of the twelve days ifiitil the date u}K»n which he should as a reason- 
able man have commenced proct'cdings to enforce his jx>licy. This decision 
was upheld by a Divisional Court (m). 

(j) See ante, pp (>73 4, as U> when this must or may I>c Uooc. 

(A) See Waver v .1 trouranrr A'SonaliuH. ijJ. (1030), 3.S 1 . 1 . L. K. Oj 

fO (m30). S'* 1-1 I- K «’.• 

(«} Swift and Acton, J J The report of the case seems inaclequate il not inaccurate. 
Bnt in so tar as it is accurately reported it s<-ciu,s too ddhciilt to trconale with general 
principles, lo the first place there seems no reason why the assured should not have 
performed his duty to minimise the loss arising from a breach of contract by having his 
car repaired. It is diflicult to see how by so doing be could be aflectrd by the provisions 
of the clause in his policy which prohibitnl his ordering rejiairs exceeding £ t o. since in an 
action (or repairsoidered in sneh circumstances he would not beclaiming under the ^ticy. 
but upon a breach of it, and in any case the insurers would presumably be estopped from 
relying upon that clause. The position here isquitcdiffcrent from tliat where the assured 
is left to defend third party proceedings, since in that case the insurers are generally 
under no obllgatson to defend, or to pay the assured's costs of defending, whereas they 
are bound to pay for repain to the car, and the words " such consent not to be unreason- 
ably withheld '' must be implied m order to give business efficacy to the indemnity 
(cf Huitan (/;.) Co . Ltd v Mouittatn (lori). 37 T. L. K Htvi) Oa the other hand, 
if ias w'as held) the assured was entitled to hire a car, it serms difficult to understand 
why be should not be entitkd to the hire of it dtiniig tlie whole pen'xl during which tlw 
insurers were in breach. In the decision lie was held n«f efititleti to the hire of the car (i) 
daring a reasonable time within which the insurers should tiave allowed tlie repairs ; 
(ti) during the period between the date upon which he ought reasonably to have 
commenoetl an nctiofi on the potiej and the date when the insurers nitimatdy admitted 
liability ; (hi) daring the period taken to repair the car after such admission of lisbility. 
The latt two periods might well have amounted to a much longer time than that daring 
which the aasured was held entitled to the hire, and they were equally pe ri ods during 
which theaseared waa srtoiiffnUy deprived of the use of hla car by the iasuren’ breach 
of contract. 
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Where, however, the assured is entitled to and does treat the policy as 
having been put to an end by the insurers' repudiation, he is no longer bound 
by its terms in). In this case, in such circumstances as those in the case 
l^t cited, the assured would have been obliged {o) promptly {p) to order 
the repairs to the car himself, and claim the reasonable cost thereof as 
damages for breach of contract. 

10. Remedies of assured for wrongful repudiation. — ^Where the 
insurers wrongfully repudiate the policy or liability under it, the assured 
may recover damages for this breach of contract. 

A. Where he treats the policy as still subsisting. — Where he does not treat 
the repudiation as putting an end to the contract he will be entitled to recover 
nominal damages for this breach. Any sums claimed in respect of an 
indemnity given by the jKjlicy will be recoverable as monies due under the 
policy, although equivalent sums may in circumstances where the amount 
payable in respect of the indemnity is quantified be claimed as damages 
for tiie breach of contract in refusing to pay them {g). Wliere the amoimt 
of an indemnity due under the jiolicy has not yet been quantified — as, for 
example, where the amount due in respect of a third party liability has not 
been detcrmintnl — tlie assured, as a rule, can recover nominal damages for 
breach of contract, and will Ijc entitled to a declaration as to his rights under 
the jjolicy (r). Cases may occur, however, where the assured has been 
caust'd actual daimigc by tlic wrongful repudiation apart from or in addition 
to any damages he qiay be entitled to claim for refusal to pay the 
indemnity (s). 

For example, where insurers in pursuance of their statutory duty {t) 
so to do inform the Minister of Traiisjiort that the assured’s policy is no 
longer effective for the i3urp(,iscs of the Koad Traffic Act, 1930 (h), the result 
may be that the assured is obliged to defend a prosecution for using a car 
on the road without having a ixdicy in force (v). .\gain, he maj' be obliged 
to forgo use of his car until his riglit.s under the jxjliry arc determined and, 
if he uses it for business purposes, to liire another car (w), since he would 
often be unable to obtain other insurance {x). 

The question as to whetliei the assured can recover the costs of defending 
third party procet'dings brought in rosiKct of a liability covered by the 
policy is considered elsew here (y). • 

B. Wlicre the assureJ is entitled to and does elect to treat the policy as 
rescinded. — In this case the assured can claim damages for breach of con- 
tract, the measure of damages Ix'ing not only the loss he has actually suffered, 
but also the prospective loss which he may suffer as a result of the insurers’ 
breach in the future. He will, it is suhmittetl not l)o entitled to claim 

(n) See anU (o) ObhgeJ under the general duty to minimise damage. 

{p) l.e. ho could not claim (or the hire of another car after he treats the contract 

as at aa end, unless this is made necessary by the insurers’ repudiation. For an example, 
see ante. p. 678. 

(?) Seeder Rochb, J., in James v. British General Insurance Co.. [19*7] ^ K. B. 311. 
and see^sr Gkkkr. L.j , in CoWiug's Cdsc (i93t). 43 F K. 4S7. Se^anle.pp.Glbetseq. 

{r) Seeanf*. pp. 338 -9. 

(i) Such as in J'tayer v .■inglo-Saeon [n\ura»ie Asiociulion, Ltd , ante, p. 678. 

(/) Under Itcg. 13 of the Motor Veliiclcs (Tbjrd Farty Kisks) Kegulations, 1933, artU, 
p. 215. 

(m) Ante, chapter 

(o) As to such prosecutions in these circumstances, sec post. p. 6S3. 

(u’) Cf. Player v .tnglo-Saran Iniurance Assoeiolion, Ltd. 38 LI. L. R. 6j. 

(*) It would be no answer for the insurers to say that, if their repudiation was wrong- 
ful, tne assured ought to have disregarded it and continued to use the vehicle under 
their pedicy. 

(y) Poa, chapter X. p. 739- 
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anything in respect of a loss or liability occurring after the date on which 
he accepted the insurers' renunidbl|k)n of the policy (<). He may, in addition 
to damages in respect of any indemnity due under the policy before its 
breach (a), be entitled to recover in respect of any loss directly caused by 
the wrongful repudiation. The example of having to defend criminal 
iproceedings has been given above. Again, the assured may be unable 
to obtain any other insurance until the validity of the repudiation has beoi 
decided, and this may necessitate his hiring a car and chauffeur (b). Or 
he may have to pay an enhanced premium either on account of the added 
risk (c) or because he only wants a short-period pohcy {d). In addition to 
the above and other similar losses directly caus^ by the insurers* breach, 
.the assured will alwa}^ be entitled to a sum equivalent to the premium 
payable in respect of the une.xpired period of his policy (e). In some 
cases he is entitled to the return of the whole premium. These cases are 
explained in a separate section in this cljaptcr (/). 

11. Enforcement of assured’s rights after repudiation (g ). — Where 
after repudiation the assured seeks to enforce his rights under a policy (A) 
in respect of losses of or damage to his own property, or for personal aeddmt 
benefits, no special difficulty arises. But where he claims in respect of a 
third party liability he may have difficulty in proving, first, the fact of that 
liability, and second, its amount. It will be a question of fact in each case, 
and the onus of proving these facts will rest upon the assured. As has been 
seen (<). the position will differ according to whetltcr the assured has treated 
the policy' as still subsisting, or has effectively (A) treated the repudiation 
as terminating the policy. It is suggested that if he can show that he has 
observed the rules laid down above he will have sufficiently discharged the 
burden of proof, and that the insurers could not in that case call upon him 
to prove the existence and amount of the third party liability as it would 
have to be proved in a running-down action between plaintiff and defendant. 
Where the assured has failed to observe the rules which it has been suggested 
above he ought to follow when left to defend third party proceedings him- 
self, no question arises if by such failure he has broken a term of his policy 
and is thereby precluded from recovering under it. But if be has broken no 
such term, as where for example he accepted the insurers’ repudiation as a 
renunciation of the contract, his failure to observe the rules laid down above 
will not necessarily disentitle them from recovering the amount of the third 
par^ liability. 

The effect of any such failure is, it is suggested, twofold : 

(i) In the first place it will be necessary for the assured in some 
cases to prove strictly the fact or amount, or both, of the third party 
liability. 


(/) See He Law Car and Oeneral Intataae* Corparatton. LU.. [1913} 2 Ch. 103 : 
Jia Nortkam CorrnHof e/ EngUmd fit* Imsuraaf* C«., Mac/arlaat'* Claim (iSSo), 17 
Ch. D. 137. 

(e) Whetbev quantified or not before breach, a.g. a third party liability indemnity 
ocenniag befoee breach bat the cum dne in recpect thereof not ascertained until after. 
(A) Cf. PtayoT V. Angla-Saaoa intwanee Aisoctalian, Ltd. (1930), 3S IJ. L. R. ta. 


Ijr. added risk in the eyes of invuers. 


J i) Which see only issued at special rates. 

«) See anU, p. 663. and cases there dted. ^ ArOa, p. Mj. 

The asKiied's ramoMu — declaration, money dne under poUcy, damages for 
ch of contotet, retnm of praninm, etc. — have been coodderra auewb«« aad are 
refemd to is tibe preceding section of this chapter. 

(A) Either in sn setlaB or srbitntios initiated by him or in proceedings brought 
againct him by inanieca or by a third party. 

(f) AmU, p. S 6 }. 

(A) As to when he can do this eSeetivdy, see sMSs, p. 673. 
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(2) In the second place, even if the assured discharges this heavy 
burden, he will not always be entitled to recover the wlude sum which 
he has become legally liable to pay to the third party ( 1 ). 

For example, if he has allowed the third party’s damages to be assessed 
in his absence, it does not necessauily follow that he will not be entitled to 
recover the amount so assessed. But this failure will, it is submitted, 
entitle the insurers in any case to dispute the quantum of liability and 
disentitle the assured from recovering more than the sum which the third 
party would have been awarded in contested proceedings. Again, if the 
assured unreasonably defends third party proceedings, it seems doubtful 
whether the insurers can be made to pay an indemnity in respect of the 
third party’s costs. 

12. Effect of accepted repudiation on arbitration clause. — ^The 
effect of repudiation on an arbitration clause, and the authorities relevant 
thereto, have already been discussed (w), to which reference should be made. 

13. Third party procedure. — The nature and scope of third party pro- 
cedure have been described in a previous chapter (n). An assured who is 
.sued by a third party in respect of a liability covered by his policy may not, 
except in special circumstances, bring in his insurers by third party pro- 
cedure if either 

(i) The action is to lie tried by a jury (0) ; or 

(ii) There is an arbitration clause in the policy binding on the 
assured (p). 

Apart from these two exceptions leave can generally be obtained to 
bring in insurers as third party whenever it is not embarrassing or unjust 
to the plaintiff in the action that there should be such joinder (q). More- 
over the different character of the issues between the plaintiff and defendant 
and the defendant and his insurers may in some cases make it undesirable 
that insurers should be brought in as third party. 

In special circumstances the assured may be allowed to bring in his in- 
surers as third party, although the case is to be tried by jury. Thus in 
Lothian v. Epworih Press (r) this was allowed by the Court of .\ppeal. In 
that case the plaintiff claimed damtiges for personal injuries arising out of a 
motor accident. .Appearance was entered by one Sharpe, who was insured 
with the British General Insurance Company against third party risks under 
a raotdr policy and wlio described himself in the action as " trading as 
Ejpworth Press." The insurers claimed that they were not liable in respect 
of this clami, since their policy covered Sharpe and not the Epw'orth PiWs. 
The Master and Judge stay^ third party proceedings issued by Sharpe 
against his insurers on a |X)int of law, but the Court of .Appeal decided that, 

(l) /.#. wb«re by bis unreasonable conduct he has increased the loss. See City 
Taiims, LU. v. Evans (1921). 91 I- J- K. B. 370. 

(m) AnU, chapter VIII. pp. hit W (») AnU. chapter III. p. 148. 

(0) Cowmrv HaUm. [1928) i K. B. 191- But even this rule is doubtful after Hannan 
V, Cnlly, Znnch General Accident and Ltabthiy Insvranc* Co., Third Portias, [1943] 
K. B. l68 ; (19431 1 All E. R. 140 : discussed post, chapter X. 

(h) Jtnus V. Birch Brothars, Ltd.. [1933I ■* K. B. ^97. But see Harman v. CrUly, 
Zuruh General Accident and Liability tnsnrancr Co.. Third Parties, supra, where the 
point at issue was whether the insurers were bound at all by a policy i%u^ by them but 
assigned to the first defendants by the assured. The plaintiff, an injured third party, 
sought a decluation that insurers were bound to indemnify the assignees of the policy, 
and this, it was agreed, could only lie decided by action, in spite of tlie presence of a 
SeoU V. Avery arbitration clause in the policy. See post, p. 751, 

[1) See Order i6a, R. S. C., and the notes thereto in the current Annual Practice, 
(r) (1928] I K. B. 199. 
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in the special circumstances of the case, they must go on. The following 
extract from the judgment of Sc^ptroN, L. J. (s), shows upon what grounds : 

I personally have never 'heard of an insurance company insuring a 
** motor car being brought in as third party. 

" The defendant who brings in the insurance company as third party is 
" generally asking for trouble. The defendant who advertises to the jury (1) ; 
" * I am insured ' is pretty certain to get a verdict against him. For these 
" reasons, defendants, being usually sensible, do not usually rush in and ask 
" for third party proceedings ; still less do defendants generally rush in and 
" ask for third party proce^ings when there is a Scott v. Avery (m) difficblty 
" hanging about the horizon : and consequently a defendant who is usually 
" sensible does not generally ask for trouble. I never heard before of a 
" defendant being rash enough to ask to bring in an insurance company in 
" third party proceedings, llowever, this defendant is asking for trouble 
" and my impression is he is going to get a good deal more than he bargains 
'■ for, but that is his look out and not mine. I have to decide whether >1 he 
" does ask for trouble he is on the wording of the rule entitled to get it, sub- 
" ject to this, that, if it is a matter of discretion in the judge and the master 
" below, this court wdl not usually interfere with the discretion." 

It is not recorded how this case came to trial, and it may well be that the 
trial of the running-down action t<K)k jdace separately. 

The object of bringing in insurers as third party where they have re- 
pudiated is to make it certain that the question whether there was in fact 
any liability in resp)cct of which the indemniiv given bv the pxdicy comes 
into op>eration shall be decided betwmi the parties Thus, in Harman v 
Crilly, Zurich General Accident and Liability Imurance Co . I kird Parties (i>), 
the plaintiff had been injured by a vehirle dn\e'n In' t'rillv and owned bv 
A. W. Robey, Ltd -The insurers, brought in a.s third jiartus b\' the defen- 
dants, had issued a policy to Mr .\ \V Robey, who had a.ssigiud his busine.ss, 
including the insured vehicle, to the M-cond dufeiidants. who claimed in- 
demnity from the insurers. The insurers alleged that there wa.s no policy 
of insurance in existence between them and the .second difendants at the 
date of the accident, by which the insurer'' were Ixnmd In the riremn- 
stanccs, they could not rely ujwn a Scott v. .-Irrn' arbitration clause in the 
px)licy when applying for a stav of the third party procetxltngs. Lord 
Greexe, M.R., in his judgment iir) expres.slv stall'd that, while the question 
whether the insurers were liound by the pxdicv was one that could only be 
decided by action, the effect of the Scott v. Avery claiisi' on the subseijuent 
proceedings (between the defendants and the insurers) if the insurers were 
held to be bound by the pjolics' was not a matter which concemt'd the Court. 
Tlie remarks of Scruttox, L. J., in Lothian v. lipuorth Press (r), noted above, 
are very' much relevant to this point {*). 

14. Effect of repudiation on aasured’e capacity lawfully to drive (a) . 

A. Where the rcpudiati(/n is wrongful and has not been accepted by 
the assureil as a renunciation of the policy no question arises. 

Proof of invalidity of policy. — \i the assui^ is prosecuted for driving 
without having a pwlicy' in force (a), the onus of showing tliat it is not in 

(r) [192S] I K B. 199. at pp. 201. 202. 

(0 But see Harman v. Critiy. Zunrh Omeral Acetdent and laabiUty Insurante Co . 
Third Pari f as, [nnj] K B itiS ; [r<>43j 1 All b K. 140. 731 .M present jnnes 

arc not allied npion to decide running^own ectionn. and in any event most membn* ol 
a jury axe atrare of the need for compuUory inaurance agaiiuit third party liaks. 

(u) (1856), 5 H. L. Cas. 811. (t) r>*ii4’li K. II i<>8 ; (1943) 1 All £, R. i-tn- 

(■rj As repxiited (1(143), 74 hi- b' R , at p. 142. 

(jr) The main piotnt at inoe in Harman i Case was whether It wras inconvenient or 
uniair to insurers to be brought in as third parties in a ninmng-down action. This 
aspect of the case is conskleted later, pmt, chapter X, p. 751. 

(«) Under s. 35 of the Road Traffic A^, 1930, anU. p. 163. 
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force will rest upon the prosecution, who will not be able to discharge that 
onus merely by showing that the insurers have repudiated the policy or 
liability under it (6). The pro^cution will be obliged to prove that the 
repudiation is valid, and that the ground upon which it is based constitutes 
a ground either for repudiating the whole policy or for repudiating all 
future claims under it. In this case the fact that the ground is not one 
upon which the insurers could resist payment to a third party claiming under 
section 10 (c) of the Road Traffic Act, 1934, or upon which they could 
obtain a declaration of avoidance in an action under that section against 
the assured, is apparently immaterial {e). 

Adjournment pending result of civil proceedings. — The practice in these 
cases of adjourning the hearing of the summons until the validity of the 
insurers' repudiation has been tested seems doubtful. 

The persons who instigate a prosecution of this sort ought to be ready 
to prov'c their case when the}' issue the summons. On the other hand, a 
decision in favour of the insurers by an arbitrator or even by the Court is 
not entirely conclusive in criminal proceedings (/). It may be conclusive 
that as from the date on which the decision was given the }>olicy is no longer 
" in force," for clearly after that date the assured is no longer covered by 
the policy. But it is submitted that it is not only not conclusive as to the 
commis-sioii of an offence tjefore that date, but that the assured might 
successfully (jbject to the admission of any evidence concerning the result 
of civil procectlings hedween him and hisinsurers (g) . Conversely, the decision 
of the arbitrator or ('ourt in his favour is not conclusive though it may be 
admissible evidence that on a particular date the assured was driving with 
an effective policy. 

Proof of possession of policy or certificate.— Although, as submitted above, 
the burden is upon the prosc'cutum to prove the invalidity of a policy, it 
ap|X‘ars that he is obliged to .show that he is in po-ssession of a policy (A) or 
certiliiatc (i) or both which covers the use of the vehicle charged. Thus 
in v. fiiissell (A) iJie Di\nsional Court [ 1 ) held that the prosecution 

could give Mcondary evidence of the contents of a jwlicy or certificate without 
having given the assured notue to prmluce those dcjcuments (m). and one 
number of the Court («) apjH-ars to have thought that in these cases the 
a.ssured is obliged to show that he has a policy or certificate and that it covers 

{Ij) U is liol suflicieiit lor the prosecution to prove that there exists a gruuntt upon 
which the insurers h.-iw the option of repuiliating. if they have not in tact exercised that 
nght {('loodliarne v Hurk. jo.|o r K H 107. per Hilbcrv, J ) On the other hand, 
priKif of a KTound whuh Rives th<' iiisiirrr.s no choice, such .is termination of the ^loUcy 
by transfer of interiat in tlie vehicle, would lie sulhcient .Cs to such grounds, see ante. 
pp, hS7 ft .\e<f. 

(/■) See chapter V, aw/e, p :-H 

(»> Since the jxilu v is not " in force." though effi-ctive in the sense of still giving 
the reipiired proti-rtion to third pjrtie,s 

(/I -See I'owell on I'.vidence. loth 1 -dn , p 163 

if) .Xsi being rei inter alms aetii Si-e I'owell on Kvidence, loth fsdn , pp 163 el seq. 
I'roseeution proceedings must be brought wittnn b montlrs of the offence or within 3 
irioiitlis from the dale when the knowledge of the offence has come to the prosecutor 
and within on® year from the commis.sK>n of the offence, .whichever [icriod is the longer 
(« .15 (j). Traffic .\ct, 1030, ante, chapter IV) Presumably knowledge that 

the offence has Irccn committed cannot Iw aitjuired by the prosi'cutor until proceedings 
to wider the contract void ah tntlia liai'e been successfully concluded by insurers. 

(*1 Under » 33 of the Road Traffic Act. 1030, ante, chapter IV. p. 163. 

(») Under s 40 of the Road Traffic -Act 1030. ante, chapter IV. p. 249. 

(*) AU T. 1 . R. 31 J 

(/) Hkwart. C J.. and Charlks and Taluot, JJ. ■ r 1 

(hi) Following Marskail v. Fori (i<jo8), 72 J. P. 480 ; and Morhn v. White, [1910] 
I K. B. 665. 

(») Tauot, j. 
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the use charged (o). However this may be, it is submitted the assured need 
go no further than this, and needaot show that there is no ground upon u^ch 
his insurers could repudiate, or, if Hiey havf repudiated, that the repudiation 
is wrongful. Yet. if by the terms of the oertincate the parti<^ar use of the 
vehicle is not covered, the prosecution need go no further than to |»oduce 
. the certificate. The assured, if he wishes to show that the terms of the policy 
nevertheless do cover that use, must produce the policy, and a letter from 
inshiers to that effect may not be sufficient [p). 

B. Where the repudiaUoH is mongful, but has been treated by the assured, 
as determining the policy. — In this case the assured commits an offence if he 
drives (without having obtained another policy) after the date on which he 
accrat^ the insurers' renunciation, but not b^ore. 

C. Where the repudiation is valid, — Where the repudiation is not wrongful 
the effect upon the assured’s capacity lawfully to drive depends upon the 
character of the repudiation. If it is of the whole policy, or of all liabilities 
present and contingent under the polic>’, the assur^ can be convicted of an 
offence in respect of any use of the car after the date to which the repudia- 
tion relates back {q). Thus if the policy is void on the ground of fraud or 
non-disclosure, it was never from its inception valid and in force. If it is 
repudiated on the ground that as from a certain date it was determined by 
the transfer or destruction of the insured vehicle (or b}* any of the modes of 
termination given pre\'iousl3’) (r), the assured can be convicted for driving 
at any time after that date ($] . But if the repudiation fs only of a particular 
claim under the policj’, as. for example, on the ground that the use out of 
which it arose was not covered by the policj’ (<), the a.ssure<i can only be 
con\ncte<l in respect of his driving on the occasion out of which the repudi- 
ated claim arose, or. in the e.x:amplegiven, upon other similar occasions. The 
proof required in proceedings of this sort was considered under the last head. 

D. Voidable policy. — Where the policy is merely voidable or repudiable 
at the option of the insurers, it will be sufficiently “ in force " for the purposes 
of section 35 (u). Until insurers exerci-se their right to repudiate, the policy 
is just as v^id as if no ground of avoidance or repudiation bad ever arisen, 
and in many cases insurers will not exercise this right (m). But in some 
cases insurers cannot waive avoidancx (a). In these cases the policy cannot 
be revived except by a new contract (A), and such new policy cannot be made 
to relate back to the date on which the old was determined (c). Ulicre, 
therefore, the assured is prosecuted for driving after transfer of his interest 
in the vehicle, or termination of his policy by any other similar cause, no 
assistance from his insurers {d) can save him. 


(o) On the authority of R v. Turner fiSib), 5 M. A S. joO, 4.01! other caaes which 
show that where a peraon i« charf[e(l with doing an act without autJioniy it ia for him to 
abow that he haa authority. 

ip) Egan V. BoKter (1939), 63 U. L R. a66. Sed quaere • in that caae the letter from 
iaaoreTS wat not properly proved in evidence, and therefore waa diaregarded. See 
chapter IV, p. 343, am*. 

If) Since the prilicy haa not, since that date, been *' in force." 

(r) See amie, p 656. (a) /.*. after the date of tecminatkitt. 

(f) Strictly Mpeakiu, aa pointed oat ante, p, 669. this la not repudiation. 
f«> Of the Amd Traffic Act. 1930. See ante, chapter IV, p. jvy. Goodham* v. 
Back. [1940] I K. B. 107. p*r Hilahv, J. 

fe) £ g. wheee the pobey has been determined by death or bankruptcy. See ante, 
pp. 636 et uq. 

(b) Supported on dU the neceaaary eleinentt of contract, including conaitteration. 

(r) See Otemn Aeetdmt and Gumantae Carparat^, Lid. v. Cat*, [ipya] a K. B. 100. 
id} Whocan be proaectrted " if they iaeiieapolicy whfeb pnrptirta totUtebacktoaa 
to cover driviiig which am* not in fact coveted." See Oeiam Acddemt ami Guarent** 
Carpoiatton, Ltd. v. CoU {eupra). 
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Retufn of certificaU.—li should be noted that there is no obligation npon 
the asstired to return his certificate where the policy terminates without his 
consent (<) unless it has been determined “ by virtue of any provision there- 
in " (/), and even if there were it is submitted that the duty would only arise 
where the validity of the insurers' repudiation had been finally decided by 
an arbitrator or the Courts. 

15. RlftfaU and duties of Insurers In regard to repudiation. 

A. Repudiation of whole policy, — Where a ground for avoidance of the 
whole policy arises, the insurers are usually entitled either to repudiate the 
whole policy at once, to do nothing, or to disregard the ground and treat 
the pohcy as unaffected by it. The effect generally of election, and of waiver 
or estoppel, is considered later (g). The exceptions are, where the policy is 
void ai initio on the ground of mistake (A), or illegality (Oor has been deter- 
mined in any of the ways set forth above (k), as, for instance, by death, bank- 
ruptcy, transfer of interest in the vehicle, or expiry of the period of the 
pxjlicy (A). In these cases, since the contract either never existed or has 
automatically ceased to exist, the insurers cannot treat the policy as binding 
without entering into a tresh (f) agreement to that effect with the assured. 

On the other hand, it must be carefully observed that the terms of a 
motor policy nearly always give insurers the option to treat a ground of 
avoidance of the whole pohcy as merely a ground for repudiating liability 
under it {tn). This may be briefly illustrated by one example. A non- 
disclosure or a false representation concerning a material fact will be a breach 
of either the express or the implied terms of the policy («). If the fwlicy 
contains (as it usually does) either a clause stating that the due fulfilment of 
all its terms shall be a condition precedent (0) to the insurers' liability under 
it, or a clause to the effect that the truth and accuracy of every statement 
in the proposal fonn shall be conditions precedent to any liability (a), or 
both these terms (A), the insurers instead of declaring that the policy is void 
on the ground of nun-disclosure or misrepresentation may simply refuse to 
recognise any claim made by the assured on the ground that he has failed 
to satisfy tiie condition precedent (c). 

B. Repudiation of liability und^ (he policy. — Wliere the insurers adopt 
the course indicated in the last sentence they (if) will be treating the policy 
as valid and subsisting. There are cases where the most that they can do is 
to repudiate liability in respect of a [^articular claim (e). In such cases they 

(e) And then not if by effluxion of time. See Reg. 14, Uotor Veliicles (Third 
Rnrty Rislui) Kegulatioiu. IV41 (S R A O No 916 o( 104 >). anlt, chapter IV, p. ^15. 

(f) Se« ohU. p. J34 u to whether this includes unilateral cancellation. 

(f ) Poit, p. 6 qi (A) .f Hit. p. 66g. ' 

(7) See mu*, p. 669. (A) Ante, pp. 650 tl se^. 

(l) Insuren may not antedate a policy or a cover note, or the certificate will be false 
in a mateml particular. See Thr Ttmrs, March 24, 1939- 

(m) See post, p. 691. as to election, waiver, or estoppel generally, 

(n) See ani#. chapter VIl, p. 389. an to whether it is a breach ol an implied term. 

(a) Fora common example of such a clause, see ante, chapter VIII. p. 623. 

(a) See tmlt, chapter VIII, p. 623, for an example of this type of clause. 

I b) Aa a rale the policy will contain both. 

And this is the course they are usually held to have adopted, even when their 
solicitor expressly says, ” <Ae poitty ts tfOid from its imetpfion." See Stevens v. Timber 
end Genenu Muhimi Atcideni Insuranct .issoctaiion (1933^ 45 U- L. K. 43; but cf. 
Toller V. Law AeeuUnI Insurmct Soctrly, Ltd., [193b] a AH E. R. 952. 

(d) But not necessarily the assured, who may treat this repudiation as uomplete 
lenunclatlon terminating the policy. See aalr. p. 673 . 

(*) Apart from cases where, as has been seen, repudiation is not strictly appucabw, 
such as or liabilities which do not come within the description of rislr, this does 
not often occur in motor insurance cases owing to the now genersj practice of inserting 
A coatMOiUoiu *' condition precedent " clause in the policy. 
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will -have the choice between repudiating a particular liability or accepting 

it (/). 

(a) Duty to inform Minister of Transport, — Where a motor policy 
ceases to be effective without the assured’s consent for any reason other than 
death or expiry of time the insurers are under a statutory duty [g) to inform 
the Minister of Transport of that fact (A). The question at once arises as 
to what is meant by " ceases to be effective ” ? It is submitted that it 
implies "ceases to be effective for the purposes of the Road Traffic Acts, 
1930-1934 " (i). and that a policy so ceases to be effective whenever 

(1) any ground with the exception (y) of death (k) or effluxion of time (i) 
becomes known to the insurers upon which they have no option but to 
treat the policy as void ab initio (m) and as having been determined (n) ; 

(2) a ground becomes known to the insurers upon which they are 
either 

(i) entitled to avoid the whole policy ; or 

(ii) entitled to repudiate all liabilities under it occurring in 

tlic future ; and 

(hi) the insurers make up their minds (ti) to treat the jxilicyas void 
or to repudiate any future liability under it (p). 

The consequences of a breach of the alx)ve dutv, ajwrt from those resulting 
from a prosecution, are considered later (q). 

(b) Obtaining return of certificate. — Although there is not at the 
moment of writing (r) any statutory rule expressly imposing upon insurers 
the duty of informing the assured of the invalidity of thq pidicy or of 
demanding the return of the insurance certificate when the jHilicy ceases to 
be effective for any reason, it is apprehended that prudent insurers will so 
inform the assured and demand the return of that document whenever they 
become, in the circumstances summarised in the last }xiragraph, obliged to 
inform the Minister of Transixirt that the policy has ceased to be effective (s). 
If insurers do not do this, they will be hablc to third pjirties under 
section 10 (f) of the Road Traffic .Act. 1934 (w), in the circumstances in 
which that section comes into operation (r). On the other hand, the saving 


(/) See as to election, estopjwl or waiver generallv. p 6<il 
(g) Kor the breach of which they c.id be prtMtccuUal : amc. dupter IV, p a66 
Bv Reg. 13. S K ft O No 916 of See ank. Lh.iptcc IV. p 215 

(1) Ante, chapter* IV and V 

(j) These bemg expressly eacepted from the r«iiiireincnls of the Regulation It is 
hard to see why drath should be excluded more than any other ground —the deceased 
assured's relatives or driver are very likely to use the car not thinking llial a new policy 
i* immediately neccssarv As to how far it ts Dccessarv. sec unit, p 661 
(A) .As to death termioatiog a policy, sec <tnU. p bSt 

(l) .As to eiBasion of time tcrmiaating a policy, sec antr, p 657 

(m) E g on the ground of mtstake. 

in) £ g no the gnmnd of the assured having [Mtrted with his interest in the vehicle, 
(oi See post. p. ^3. as to how soon they must make up thetr minds. 

(^) See as to (dectkrn generally. poU. p 
(g) Pott, p 693 

(r) It miMt always be remembered that the Statutory Rule* and KeguUtions relating 
to compolsory motor insurance may at any time be altered, added to, or sa|ienedcd by 
tresh regulations. 

(*) See post. p. 695, as to the possible cstojipcl or waiver which may arise tcom 
thetr faihire 10 to do. 

(I) Sobsec (il. See ante, chapter V. p 278. 

In) And also by virtue of their obiigalion anmng from the Domeatic Agrannient to 
c Wanh a T ge M.I.B.'s duty to satisfy a thud party's jndgmetit under the Anneaed Agree- 
meat ; see chapter VI, a*u. 

(v) 1 . 0 . opon Jndgmetit against their aasnnd. 
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clauses in subsection 2 of that section {w) can be brought into operation by 
repudiating the polity before the third party liability has been incurred, and 
by complying with the requirements of those clauses as to the surrender of 
the certificate (x). 

(c) Proceedlnfts against assured. — The proceedings which insurers 
may take against an assured whose policy they have repudiated have 
been described in various other parts of this book. 

They may be summarised here for convenience of reference : 

(i) Proceedings for a declaration that the pnalicy is void on any ground 
or that the insurers are entitled to repudiate any liability under it (y). These 
cannot be taken unless the assured asserts the validity of the policy or his 
right to make a claim under it (r). 

(ii) Proceedings for a decLaration under section ro (3) of the Road Traffic 
.\ct. 1934 (a). 

(iii) Proceedings for the return of the insurance certificate under section 14 
of the Road Traffic Act, 1934 (b). 

(iv) Recovery of sums paid under a void policy or by mistake. — Where 
the policy is void ab initio, and when it is founded on mistake or vitiated by 
non-disclosurc, or liecomes void subsequently, as by termination (c) or 
breach of an express (d) or implied (e) condition, it is submitted that insurers 
who have paid sums in ignorance of the avoidance can recover these from 
the assured, provided they arc not precluded from doing so by estoppel {/) 
waiver, or election (g). 

Tlie ground upon which the right to recover in such circumstances is 
based is that the money has lH*en paid under a mistake of fact — namely, as 
to the existence or validity of the policy (h). In similar circumstances the 
assured may in some case.s recover the premium (i). Thus insurers could 
recover, besides sums paid to the assured, money paid to third parties in 
discharge of liis liabilities, or costs paid or incurred in defending proceedings 
on his behalf (j). 


Ill) See iliJjiU-r V. iiii/e. [■ 37s 

(JT) See chaprer V, anti, j) 31^ llie sutise-etion provides for cancelUiion "by 
virtue 0/ any pniviMon " in tlie ijuIki It in nubiiiiUed this ineludes unilateral cancella* 
lion by repudiating insurer!, if an express (and jionsibly an impliwl) term is rcUed upon. 

(y) Anic, p. 630 

(r) See ante, p 407, nnd see Sptttenhor): v l.Jmbuich Life AssuraHce Co, [1912] 
I K. B 195 . London /■’usienjrer 7>ann/>o>r UoaiJ v, .Uo.'Cm/’, ,1943, .\ C 332 ; 11942] 
1 All H K. 97, 

(a) Ante, chapter V. pp 303 tt seq 

(fr) Ante, chapter V, p 334. 

(c) L.g. by death 

(d) There is not often any express term in » motor policy which upon breach avoids 
Uia policy »ubsoi|uciiUy. 

(e) E.g. a fraudulent claim made in breath tif the implied condition of continuous 
good faith. See ante, p 643 

t/) Id principle it would *lso apply to payment of a claim in ignorance of a ground 
lor repudiating that claim only, but in the absence of concealment by the assured the 
insurers would generally be estopped by having failed to make enquiries in such coses. 
See post, pp, 691 et seg., and cf Unnck t>enrral Accident and Liability Insurance Co., Ltd. 
V. Motriton, [1942! 2 K B. 33 ; [i«)42j 1 All F- R. 529 

{g) A* to election, see post, pp. <191 W stq. 

\k) See Lower Rkin* and Uiiitintberg Insurance Association v. Sedgwick. [1899] 
I Q. B. 179; KeUy v. Solan (i«4i). 9 M. & VV. 54; De Hahn v. Hartiry (17^), 
1 Tflim. Bep. J43. Std gutter*, where the iiiisiakc aro« as to insurers' legal position 
under the policy of Ra Dtplock's IsstaJe. Dipioch v. H intle, [i947j O*' Jtb; [i947] 
I All E. R. 322. 

(i) See ai»f*, p. 663, as to recovery of premium. 

O') Cf, post, p. 689. 02 to coats incurred after repudiation 
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Similarly, sums paid in mistake as to the existence (k) or amount (/) of 
the loss may be recovered (m). 

The mistake must be ^ faw, and not of law [n), and though in some 
circumstances insurers may be precluded by estoppd tx waiver fi^ rely^ 
upon it. the mere fact that they failed at the time to make enquiries which 
would have revealed the mistake makes no difference, however negligent 
the failure may have been (o). and even if the facts were actually wit^ the 
knowle(^[e of the insurers i[^en they paid (o). 

But it must be shown that but lor the mistake the money would not have 
been paid. Thus in Home and Colonial Insurance Co., Ltd. v. London 
Guarantee and A ccidentCo . , Ltd. (p), insurers paid money under policies which 
at the time of pa3mnent they believed to be valid and binding on them. It 
was proved that even if they had known of the invalidity of the policies they 
would still have paid, and held that in these circumstances the money could 
not be recovered. 

Similarly if insurers waive all enquiry, intending to pay money whether 
it is due or not (q) or pay ex gratia {q) or under compulsion [q), they cannot 
recover unless the assured has deliberately misled them as to the true facts (r). 

The recovery of monies in these circumstances must be carefully dis- 
tinguished frcan the recovery of sums paid by reason of section 38 (s) of the 
Ro^ Traffic Act, 1930, or sections 10 (w) or 12 {v} of the Act of 1^34, 
which sums may be paid with full knowledge of the ground of non-Iiability 
as between insurers and assured (x). 

(v) Proceedings Jor damages for breach of contract . — It is submitted that 
any breach of contract constituting a ground of avoidance of the policy, 
or of repudiation of liability under it, gives the insurers a right to claim 
damages (y). 

Where, however, there is no avoidance, the insurers could not as a rule (r) 
recover more than nominal damages {a) in respect of the breach relied 
upon. Apart from the important exception noted below (2), an example where 
they might be able to recover more would be where the assured s breach 
consisted in failing to take adequate steps to minimise the loss (6), as where, 


(*) See The Dora Fonter. I1900I t’ 241 : and ct Hoimts v, I’ayni, [143°] 2 K. B. joi. 
({) The nuB recoverable m this case i» of course only the eaceaa of the amount 
paid over the real I n- ut liability- See trnmf v. Kickardton (1831), a B. ft Ad. 193. 

{m} See Xortk BrUuh and AiarcantUs Imsurance Co. v. Moffall (1871), L. R. 7 C. P. 
* 5 - 

(M) It is frequently difficult to say what is a mistake of fact as diatinguiahed from 
one of law, and the mistake of a person as to his legal ri^ts tinder a particular contract 
may in some dicanistaoces be treated as a mistAe of fact. This kind of mistake is 
never a ground for the recovery of money, which must always be founded on a mistake 
of fact. See Skyring v. Greenwood <1^23). 4 B. ft C. 281 ; Kelly v. Solan (1841). 9 
M. ft W. 54; Toftntend v, Crawdy (i8bo). 8 C. B. in. s.) 477 ; Impmal Benk of Canada 
V. Bank oj Ham ilto n. [1903] A. C- 49 ; Be iHpUrck'e ktlale, Diplock v. Winlle, [1947] 
Ch. 716 ; [1947] I Ail E. ft. 321. 

(o) Sm cBsas cited in last note and cf. Kaliy v. Solari (r«^a|, per Panxs, B., at p. 39 ' 

(p) (1928). 45 T. L. R. 134. (7) Ketty v. Solan {tnprai). 

(r) Ward 6 - Co. v. Wailts. [1900] i Q. B. 673. {») Ante, chapter IV, p. 219. 

(a) Ante, ctuqner V, p. 313. Ante, chapter V, p. 328. 

(a) See^Mf, p.689. {y) if Mis, chapter V, p. 303 

(r) The esccptlan is the recovery of costa in cestain cases: sea brtow (in text). 

(a) Apart, 01 oonna, from the recovery of snmt paid nnder statutory oompnIslaB, 
or in ignofniKa of the breach : see above. 

(8) As to hts ftnty to do tha. nsnally imposed kj an enwess term m tha poBcy, see 
•air, pp. 608, 646, and sea per ScauTTOM, L.J., in City TaUon, Ltd. v. Eoam (1921), 9 t 
L. J. K. B. 379, at p. 380 : Tba coBdithm : * thn aaaiund shall do all things teaaoanU)[ 

• aAAm nothleg tft the awMoary ahMgatkm of theaaanwd. ' 

Cf. Und V. UHekett (1928). 98 L. J, K. B. iso. 
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lor examjMje, ne arove on after an accident, leaving a third party to die of 
exposure on a lonely road. In this case, the insurers would it is submitted, 
be entitled to recover as damages the difference between the sum payable 
in respect of the third pity’s death and the sum which would have been 
payable in respect of his injuries had he been properly attended to by the 
assured and lived. 

(vi) Recmery of costs of defending Road Traffic Act claims after repudia- 
tion, — Where the insurers have repudiated the policy or liability under it as 
between themselves and their assured, but by reason of the provisions of 
section 38 (c) of the Road Traffic Act, 1930 (d). or («) of sections 10 (/) or (e) 
12 (gj of the Road Traffic Act, 1934 (A), will be obliged to satisfy any judgment 
obtained against their assured by a third party, it is submitted that insurers 
who repudiate (*) could recover from the assured the costs of defending his 
third party action, provided these were reasonably incurred (f), as damages 
{or breach of contract. The claim to these would be that the insurers being 
obli^ to satisfy any judgment obtained by the third party under section 
10 (A) of the Act of 1934, are entitled to protect themselves by defending 
the action so as to see Uiat they are not made to pay anything which is not 
due (m). 

(vii) Proceedings for the recovery of sums paid to third parties by reason of 
the provisions of section 38 («) of the Road T raffic Act, 1930.— These proceedings 
are. unlike those next mentioned, taken in reliance upon an express term in 
the policy. 

(viii) Similar proceedings under section 10 (4) of the Road Traffic Act, 

1934 (")• 

(ix) Similar proceedings under section 12 of the Road Traffic Act, 1934 (p). 

Insurers' right to defend third party proceedings after repudiation. — In this 
connection it should be noted that insurers who repudiate the whole policy (q) , 
or whose repudiation of liability under it is accepted by the assured as a 
renunciation of the policy, will have no right to insist upon (r) taking control 
of or conducting his defence in an action brought by a third party. They may 
thus be in a great difficulty if they cannot persuade the assured to allow 
them to defend his action "without prejudice" {s), since if they take over 
and conduct the case without saynng anything alx>ut repudiation they may 


(c) AtiU, chapter IV, p. 319. 

{d) Ante, chapter IV, pp. 18S et stq. 

(0) I.e. of s. 38 andjor i. 11 plus s. io. or s. 10 alone. 

(ri Ante, chapter V, p. 313. 

(e) Ante, chapter V, pp. 338 «l seg. 

(a) Ante, chapter V, and, in addition, the M.I.B. Agreements. See chapter VI, ante. 

(1) The policy or liability under it. 

0 ) These would be reasonably incurred in the same circumstances as the assured 
could reasonably incur them if left to defend the proceedings himself. 

(A) Ante, chapter V. p 313 

(m) See next paragraph in text o-s to their right to take over the assured's defence 
after repndiatioii, and see Crossley v. Road Transport and General Insurance Co. (1933), 
SI U. L. R. 319, and peel, p. 693, as to whether they are estopped from later repudiation 
or recovery of these coaU if they take over or continue assured's defence after know- 
ledge of ground of rapndiation. 

in) Ante, chapter IV, p. 319. (“) chapter V. p. 313. 

ip) rfntf, chapter V. p. 338. 

As to pg pu distioD ol the whole policy snd the grouadU thereof, sec nnt€, p. u 69 > 

ir\ Riiher under a clause In the policy giving them that right or otherwise. 

{*) As to liability for costs where proceedings are conducted by insurers " without 
prejndice." see post, chapter X. But see Crossiey v. Road Transport and General Insur- 
•nea Co. (1933), ai LI. L. R. 119. 
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find that they are estopped from repudiating later (<). Insurers who can 
repudiate liability on a groxuiditwhich docs not entitle the assured to treat 
the repudiation as a renunciatibn of the policy, or who only discover the 
ground of repudiation during the course of (n) or after the third party action 
will be in a more fortunate position (v). 

16. Effect of repudiation on rights of third parties. 

A. Road Traffic Ad claims. — ^Thc effect of repudiation upon the rights 
of a third party to whom the assured has incurred liability in respect of 
death or bodily injuries and to whom (tp] tlie Road Traffic Acts apply is 
now governed by the provisions of section roof the Road Triiffic Act, 1934 (x), 
which have been explained elsewhere (y). and by the M.I.B. Agreements (a). 

B. Is a adlwsive judgmeni or one obtained by fraud binding on insurers under 
section 10 ? — ^Although, under section 10 of the Road Traffic Act, 1934, 
insurers are obliged to satisfy any judgment to which the section applies, 
it is submitted that if it can be proved by them that the judgment was 
obtained by collusion between their assured and tlie third party, or by the 
third party’s fraud, they will not be bound by it. The onus of proving such 
collusion or fraud wilt of course rest upon the insurers who assert it, and the 
onus will be extremely hea\y in cases where the insurers have had charge of 
the assured s defence. In addition, as has been noted (6), even where there 
is no fraud or collusion, but the assured has not contested the third {larty 
proceedings which, owing to failure to infunn insurers, have gone by default 
against the assured with no conti*st as to damagi-s, insurers may, by virtue 
of Order 27. rule 15. apply to have the default judgment set a.sidc and the 
question reopened between the third jurty and insurers (c). 

C. Claims not covered by the Road I raffie Acts or the M.I.B. Agreements . — 
The rights given to third jiarties by that section and these agreements only 
arise where the third party has obtained judgment against the a.ssured. anil 
do not apply to claims made by jicrsons against liability to whom insurance 
is not compulsory, as. for example, voluntary jiassiiigcrs — or to liabilities 
in respect of damage to jirojierty In all these cas«*s repudiation will be as 
effective against a third party as it is against the assured— no more, and no 
less (</). The nghts of a third party rJaiming under the I'hird I'arties 
(Rights against Insurers) Act. iqjo le). have been descussc-d elsewhere (/), 
but it should be again stressed that where he i.s claiming under that Act in 
respect of liabilities other than those against whicli insurance is compulsory he 
may meet w'itb exactly the same defences as arc available against the assured. 
For example, if the assured has allowed the damages to lx* assessed in default, 
the insurers may be entitled to re-open the question (g). or if by so doing the 
assured commited a breath of conchtton binding on him the third party may 
be able to get nothing. 


(/) As to estoppel, waiver, and electrixi. tee potf, p 6<il. 

(u) As in ^cCormiek v. S'aUomai .Motor and Attutem Imuranee L’mum. Ltd. (19341. 
49 U. L R. 36^1 . 

(e) Since they will not then be estopped by going on with the proceedUKS without 
aonounang their repndution. See cue cited in last note. 

(b>) I e., not. t g ,» volnntary passenger 
(*) Chapter V. anU. 

(y) .tnle, chapter V, pp. 313 tl **q. 

(a) bee chapter VI, ante. 

(b) Ante, pp 196-7 

(r) Uf'tndior v Ciutittaft, I1039; I K B 179; [lOjfi] I All K R. 751, folloiring 
JaajMti V Uamton (iftHvi. it Q U fi- 'Jb, mnie, p ttyf. 

(d) See ante, choput 111 , pp. iro «l Me. 

U) Chapter III, anU. 
if) Chapter HI, anlr. pp 148 et ttq. 


(g) See Mir, mad p, t 96 . 
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PART 10.— LOSS OF RIGHT TO REPUDIATE BY ESTOPPEL, 
WAIVER OR ELECTION 

In certain circumstaTiccs insurers have been precluded from establishing 
their right to repudiate an assured's claim to be indemnified under a policy 
of motor insurance by the operation of the doctrines of estoppel, waiver or 
election. In order to understand fully the cases in which this has happened, 
it is necessary to explain shortly the principles on which these doctrines are 
based. 

1. Estoppel arises when a person is not allowed to allege the untruth of 
a certain statement of fact, whether in reality it be true or not. Estoppel is 
not a cause of action, a fact which cannot be too strongly stressed, for much 
confusion has arisen owing to this basic principle being overlooked. 

“ Estoppel is only a nilc of evidence. You cannot found an action upon 
it ” (h). 

Of the three types of estoppel (i). the third and most common type is 
eslop[>el in pair, more commonly known as estoppel by representation. 
This is the only kind of estoppel with which it is necessary to deal in this 
work. It arises where 

(1) The j)arty against whom it i.^ seT up has by statement or conduct 
made a representation a,s to a matter of fact with the actual or apparent 
intention that the party to whom it is made shall act ujwn it (k ) ; 

(2) The party to whom the representation is made is induced to act, 
and does act uixin it (t) ; 

(3) The party so induced and acting acts to his detriment (w). 

Where these- conditions are co-existent, the party who has made the 

representation is precluded from denying the truth of that representation 
as against the ihtsoiis who were intended to act and have acted upon it (n). 
La.stly, estop|H.'l, if established, may as.sist a plaintiff in enforcing a cause of 
action by preventing a defend.uu from denying the existence of some fact 
f,s.scntial to establish the cause of action, or (to put it another way) by 
preventing a defendiuit from asserting the existence of somi fact, the 
existence of which would destroy the cause of action (0). 

2 . Waiver, on the Ollier hand, is w'holly distinct from estopjx -1 Waiver 
is contractual, and may constitute a caus<‘ of action. It is an agrwment to 
rdea.se or not to assert a right. If an agent, for instance, with authority 
to make .sudi an agreement on behalf of his priiiciixil, agrees to waive his 
principal's rights, then (subject to any other question such as consideration) 
the principal w'ill be bound, but he will be bound by contract, not by e.stoppel. 
There is no such thing as estojux-I by waiver (/>). 


(*) Pit Bowen. I..J . in /.on' v Houvror. ! iStit’ 3 Ch. Si. at p. 103, and sec Nippon 
Yusen Kauha v, Dawson' > Hank Si U I-- B 147 . (juoteil 

(i) The other two arc cslofificl bv retard and estoppel by deed Sec 8 Ualsbuiy s 
Laws, ind Kdn,. inel rn/ . and the an;uinentsin Sntrk v. liurns. Titm’ ; All E. R. 441. 

(*) Winf V. Uarvty :i}tj4), 5 Oc M. /t <i iUS ; i:juarih v. .tf-frayrow .Vutual 
Ship lniuranr.e Society , i H 1 ) y>3 . yorA.'/otr to. v. Crni^ne, [1922] 

2 A. C. 541 ; HugPy S S Cerporalton. I.i.i. v. Commercial Union Assurance Co. (1933), 
4 b U. L. R. 20s ; firav v. lilackmorc. '1934] ' b B. 95 ; Nippon Yusen Kaisha v. 
i>diiisoH'> Bank (1935). 51 LI. L. K. 147. 

(/) Re National Benefit Assurance Co . fKiyr'i 2 Cli. 184. 

(m) Kanfmann V. British Snrety Inrurance Co , l.lJ. (1929K 4 .S T, L. K. 31)9 : Grrew- 
wood V. Marlins Bank, [19331 A. C. si. , ^ 

(«) Freeman v. Cooke {1848!. 2 Exch. (.54 ; Marlanie v. GaM.y. [1921] i A C. 37b- 
(o| Pet Lord Russell of Kii-i.owkn in Nifipon I'wseH Kaiska v. Dawson s Bank 
('03S), 31 U- L. K. 147. at p. 130. 

W Pn Lord Rvsseu, of Killowkn in Nippon's Case (sw/ir#), note (a). 
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The doctrine of election in this context amounts to this : the repudiati<») 
of a contract by cme party or a breach by one party going to the root of the 
contract does not of itself disotaige the contract, but the other party has 
the option of treating the contract as at an end, or of treating it as in 
being. The party to whom the right of election falls must simify his election 
to rescind in an unqualified manner and with every reasonable despatch {q). 
If he elects to wait, he may remain liable to perform his part of the contract, 
and may enable the party in default to perform the conti^ notwithstanding 
his previous repudiation of it (r). • 

Ihe difficulties attendant upon a clear understanding of the distinction 
between the three principles are well illustrated by the case of Crossley v. 
Road Transport and General Insurance Co. (s). In that case the assured 
incurred liability to a third party in a motor accident. An action was 
brought against him by the third party, and on November 13, 1923, his 
insurers took over the conduct of his defence. On December ll, 1923, the 
insurers discovered the existence of a ground upon which they might re- 
pudiate liability in respect of this accident, but they carried on with the 
conduct of the assured's defence without sa3ing anytUng until January 28, 
1924, when they relinquished it and repudiated liability. 

The assured contended that by continuing with the conduct of his case 
for seven weeks after learning of the grounds of repudiation, the insurers 
were precluded from relying on it. 

Upon a case stated by an arbitrator, Roche, J. (/], laid down the law 
applicable as follows ; 

" The first question is whether the insurance company is estopped from 
relying upon their plea. The facts which raise the estoppel or preclusion, 
" whichever word be adopted [are as stated above] . . . and upon 
" these facts it is at least dear that the more probable ground upon wUch 
" the Company may be said to be preduded from relying on the matters 
" they do rely on is not estoppel but rather waiver or election. 

" The question has been raised whether, even assuming a certain condi- 
" don of the car, and that the condition with regard to it is a condition 
“ precedent, that matter has not been waived or so dealt with by election 
“ of the Company as to reduce what might be a condition [xeicedent to 
" another category in the realm of contract, namdy, warranty. The 
" ptindple is that considered and dealt with in Bentsen v. Taylor, Sons 
" 6' Co. {a), and especially. Lord Justice Bowzm's judgment (6). 1 believe 
the arbitrator re^y meant to raise, and I desire that be should raise, the 
“ questian whether the Company are precluded by the facts from retying 
" on the plea whether such preclusion be based upon estoppel or election 
*' or waiver or any other principle known to law.” 

The case was sent back to the arbitrator for further consideration, and 
it is not recorded what the ultimate decuion was. 

3 . Deflnitloiu.— Tbe following fundamental propositions are made : 

1. Estoppel, waiver and election are each based upon tbe same 
principle — namely, a representation misleading the assured into acting 
to his detriment (c). 


(j) /Imwvxv. F/netng, [lozjjCh. (C. A.). See 7 Halsbary'* Laws, and Edn. zzo. 
(r) HocktUf V. th La Tour (iS}*), 2 £. ft B. 678 ; Anewy v. Bomdtm (i8j6), 6 E. 4 B 
953- See abb Coe v. London and Sortk EmeUra katl. Co.. (>943] K. B. 5JI : Lmtadtn 
V. Bostk |C. A. V.). Ltd., [1940} A. C. 411. at p. 417 ; 11940; 1 All E. R. 4J5. P*r I-ord 
SlaucnaM, at p. 428, and Young v. BrisM Ampiane Co. [1946] A. C. : [ 194*1 ‘ 

E. R. 98 : LeoOioyv. John Eowbr A>C»., Lid.. [194A] K. B. 579; [1946! 2 AHE. 

Obon V. Magnettnm Catbagt mad ProdneU. Ltd., [1947] 1 All E. R. (C. A.). The 
iMt tbiee cases are Workirau's Ownpenaation caaes. 

M (1933). 31 U L. R. 219- (9 lUd.. at p. 220. (a) [189^ 3 Q. B. 374. 

(fi) /Wd.. at p. 283. (e) AstothabMdcflleiiwitaofaetapf«l.iMM*>>P-^- 
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2. Estoppel means the absolute or complete preclusion from relying 
upon a ground of repudiation (i). 

3. Election ugnihes the irrevocable choice between two different (f) 
courses. 

4. fVaivCf means the preclusion from adopting an alternative and 
inconsistent (/) attitude, or alternative attitudes (g) when election has 
been made. Waiver therefore follows election, if it is not synonymous 
with it (A). 

5. Estoppel, waiver, and election are determined by the facts in 
each case, and whether the insurers' conduct gives rise to estoppel, or 
to waiver in the senses defined above, depends in each case on the 
facts (1). 

With these proptositions in mind, the following examples may be given 
to distinguish estoppel from waiver. 

4. Examples, 

A. A third party sues the assured in respect of a liability not required 
to be covered by the Road Traffic Act. 1930 (k). The assured fails to 
pvc notice of the claim within the time prescribed by the policy, but 
in spite of this the insurers take over the conduct of his defence without 
saying anything about the failure to give notice. They are estopped 
from afterwards setting up the lack of notice in answer to a claim by the 
assured on the policy ( 1 ). 

B. (i) Tlie policy provides that the car is not " on risk " when being 
driven in an unsafe condition. It is being so driven at the time when 
an accident occurs involving liability in respect of personal injuries 
to a pedestrian. By reason of section 12 (m) of the Road Traffic Act. 
1934, the insurers cannot rely upon the clause excluding unsafe 
conditions as a ground for evading their obligation to satisfy (0) any 
judgment obtained against their assured by the pedestrian. 

(2) The insurers do not repudiate liability, but take over the defence 
of the third party action. 

(3) Later, they claim to recover from the assured under section 12 (p) ; 

(i) Sums which they have paid in discharge of the third party's 

judgment : 

(ii) The costs incurred to their solicitor for conducting the assured's 

defence. 

It is submitted that they would not be held to be precluded by 
estoppel or waiver from recovering the sums paid to the third party, 
but that the application of one of these principles might preclude their 
recovering the costs of the assured’s defence (?). 


(rf) /.». rdyuiir upon it for any purpose. (») Sec the examples given in text above. 
U) " Conditkius precedent may be waived by a course of conduct in^nsistent with 
their continuing vaUmty" — ptr ScavTtOfi. L.J .in Toronto Rail Co. v. S’aiionaJ British 
and Irish MiUtrs Insuranct Co., Ltd. {>914}. m I-- T. 555, at p. 563. 

(/) Strictly speaking there can never he more than one alternative. 
jJ) It U often nsed AS signifving the same thing. See the extract from Roche, J.’s, 
judgment in Crosslty v. Road Transport and Orneral Insnrantt Co., ante, p. 692. 

(i) See Mri, p. M. (*) I-t. S. 3O thereof ; see anti, chapter IV. p. 188. 

(/j See Hemmings v. Scepirr Life Association, Ltd, [1905] i Ch. 365: Yorkshire 
Jtuttrance Co. v. Creine, [19**] a A. C. 5^1. 

(m) Ante, chapter V. p. 5 * 7 . 

(e) /.a. their obligation under s. 10 (i) of the Road Traffic Act, 1934 (ssspra). 

(#) dttUi, chAPtoi' V, p. 327. 

w) Since the undertabng of the defence would almost certainly be held to be maiiuy 
for uwir om benefit; lee Knight v. Hoshan (1943), 75 LI- L. R. 74 - 
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Where, however, insurers undertake by virtue of the M.I.B. Agreement (r) 
the defence of the " assured ’* a]]^ough they know of a ground which would 
entitle them to declare the policy void ab initio (cf. for material misrepre- 
sentation or non-disclosure), it is apprehended that unless the " assured " 
is informed that the defence is undertaken without prejudice to that right 
to avoid, and unless he agrees to that course being taken, insurers may well 
be taken to have waived their right to rely thereafter on that ground of 
repudiation (s). 

One of the cliief difficulties in the application of these doctrines is that 
election or waiver does not necessarily imply a choice between alternative 
or inconsistent courses. Thus in the example B above, the courses open to 
the insurers were not alternative but cumulative. They might have relied 
upon both clauses in the polic3'. Nor is it necessary that the choice should 
be between inconsistent courses (t). On the other hand, it is suggested that 
although the courses chosen from need not be inconsistent, tlic attitude 
adopt^ must be {w) so in fact, as judged bj' what might lie reasonably 
expected from honest persons in the circumstances (v). 

The following propositions may be made : 

1. There can be no estoppel — 

(a) unless the ground of repudiation is known to the in.surers (w), 

and 

(b) until a time reasonably sufficient for them to make up their 
' minds as to what attitude they desire to adopt in regard to it 

has expired (r). 

2. A waiver, to be openitive so that a party’s claim is estopperl, 
must be — 

" unequivocal, definite, clear, cogent, and complete, to quote the 
■' language of Mr Justice I.itti-KHalk in lie Salktld and Staler and 
“ Harrison ju), so as to invite an irresLstihle inference that the parties 
" intended to adopt one of two courses o)>en to them and to discard 
“ or waive the other, so that they could l>e said to aflirm that this 
" contract was binding and ought not to Ix' avoided (6)." 

The question as to whether insurers who defend ufxin behalf of their 
assured third party proceedings brought against him can be said to Ire 
estopped from repudiating liability in rcsptfct of the claim which they are 
defending lias arisen in two other motor insurance ca.ses (c), besides that 
mention^ above (</). but in each of these the estoppel was raised as Iwtwcen 
the third |)arty and the insurers. In the first, Vandepttte\. Preferred Accident 

(r) See cliaptrr VI. aa/e. p. S*!- cluiplcr VI. un't, }>. 37^ 

(fl The cuurKs op«ra to the in.surrri> in the example given were not incoasistmt with 
one another 

(«i See fier SCRVTTOS, L J . in Toronto Kail C 0 v SaJional WriloA and /n.>A Millets 
fmnrance Co.. Ltd. (1^14), nil. T 555, and note (g), ante, p irtii 

For example, going (or a walk with my wife i« nut incon^inlent w ith going alone- . 
but if I start out alone and then turn back to letch her. my conduct is inconsistent with 
my intentioo as originally expressed. 

(■>> ElcheU\. Conxion and Mmr, Ltd v. Eagtt SUtr and Brilisk fiominions Jnsutantt 
Co . Ltd. (lOtSi, 7* »1 Jo 242. 

(a) McCormick v. SatioruU Motor and Accident Insnrnnee Union, iJd, (1934). 49 
I.l- L R. 361. 

(a) (1*40). tj Ad. a El. 767. 

(b) Per Slkmkr, in McCormick v. National Motor ami Accident Inturanct 

Union. Ltd (1Q34I, 40 Ij. L K. 361, at p. 371. 

(t) McCormick v. National Motor and Accident /niurancr Union, Ltd. (sHprn) and 
Vandefntt* v. Preferred Accident tnsmroMce Corporation of New York. [1933] A. C. 70 
See also .Naim v, South-East Lancashire tnswamce Co.. Ltd., (1930] S. C. 606, where the 
same eMopped wws also ineffectually reised. 

CroiiUy V. Road Trmuporl amd Gemerat iruteemnee Co. (1923), si Li. L. K. a 19 - 
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Insurance Corporation of New York (e), the Privy Council intimated that there 
could not be any estoppel as between insurers and assured by reason only 
of the insurers defending proceedings in regard to which they could repudiate 
liability. In the second, McCormick v. National Motor and Accident Insur- 
ance Union, Ltd. (f), it was held that no estoppel could arise in the circimi- 
stances of that case because the insurers were entitled to a reasonable time 
after learning of the ground of repudiation in which to elect as to whether 
they would repudiate or not. 

5. Gases on waiver and estoppel, — Besides those of which an account 
has been given above (g) . the following cases illustrate how these doctrines (A) 
will operate in practice in motor insurance cases. 

(a) Estoppel. 

In Etchells. Con^don and Muir. Ltd. v. Eagle Star and British Dominions 
Insurance Co.. Ltd. (1), the insurers defended a third party claim on behalf of 
their assured, disrovering later that the claim was not covered by the terms 
of the jx>licy. It was argued that they were estopped, by hav’ing treated the 
claim as if it were covered, from afterwards repudiating it. Mackinnon, J., 
held that there was no estoppel since there can be none unless the party to 
be estop|wd has acted with full knowledge of the facts. 

The dicta in Vandepitte v. Preferred .Accident Insurance Corporation of 
New York Ik) upon the same [Joint has been .set out elsewhere {/). 

In Yorkshire Insurance Co. v. i'raine fw) a claim was made under a 
fire jiolicv ill resywet of the loss of motor cars. The policy contained a 
condition to llic etiect that the as.surcd was to give immediate wTitten notice 
of anv loss, and that in tiie absence thereof tlic insurers should be under no 
liability in rcsficct of it. The fxiliey fiirtlier contained a clause to the effect 
that the comjiany should not Ixi taken to have waived any rights under the 
policy, unless waived by them expressly in writing. It was held, never- 
theless, by the Privy Council that on the facts («) the company could estopl 
themselves from relying uixm tlie as.sured’s failure to comply with the( 
clause requiring notice. 

Thi.s ca.se w.is a decision upon peculiar facts and an uncommon form of 
policy, hut it shows that whatever may be the express terms of the policy 
either party mav by his conduct l>c estopped from rehung upon them. 
V\'ith tins case tiiat of McConneil v, Poland (0), of which an account has 
been given [p), may usefully lx- comparetl. In J ester-Barnes v. Licenses and 
General Insurance Co , Ltd. (^). it was argued that the insurers were estopped 
from relying ujxmi a hreacli of a condition in the fK>liey l>ecau.se they 
had applied to tlir Court to stay an .acUon brought by the assured in breach 
of the arbitration clause. This was held to tie a "quite impossible" 
contention. 

In Evans v. Emplovers' Mutual Insurance .1 ssoctalron , Ltd. (r), the assured 


(«) fiVJJli A. 70. (ri Supra. 

(/') I.e. Crmalfv v. Jioafi Tramporl and Cteneral Insurance Co., anle, p 693, and 
ATcCormick v. Sational Motor and .icetdeui fnsuraace Cmou, Ltd., ante. p. r><t4. 

(A) I ,e. estoppel, waiver, or eletlion. (') (iViS). 71 Sol. Jo. 24^. 

(*) [1933) A C, 70 

(l) Ante. p. 694. S«« also XtrCormuk v. Sational .Motor and Acruleni Insurance 

Union, Ltd. (1934I. 4^ Tl. L. K, 301. 

(«j [1922] 2 A t . .541. , . . 

(«) They bad token poascuion of he. premises under a clause entitling tliein so to do. 
and tud otberwiae represented that they dkl not seek to enforce their rights under the 


notice clause. 

(o| (1926). *3 U. L. R. 77, 
(?) 1 * 934 ). 49 LI. L. R. 231. 


(pt Ante, chapter VTII. 
^r) [1936] t K. B. 505. 
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daring the coirency of the policy had an accident in which serious damage was 
done to his car. serious injuries "nert caused to a woman passenger and slight 
injuries were caused to the assmM and his sister, who was also a passenger. 
At the time of the accident the assured had only been driving a motor car 
for six weeks, but in the proposal for the motor insurance he h^ stated (and 
the truth of his answer was made the basis of the contract) that he had had 
5 years' practical experience of motor car driving (s). Three days after the 
accident the assured si^ed a claim form wherein he stated the length of his 
driving experience at six weeks. This claim form was handed to the Claim 
Superintendent of the Association, and it eventually came into the hands 
of a clerk employed by the Association, whose duty it was to compare the 
statements made in the proposal with those made in the claim form. This 
clerk noticed the discrepancy in the answers, but did not call attention to it 
because he did not consider it to be of importance. Thereafter the Asso- 
ciation took upon themselves, pursuant to a clause in the policy, the conduct 
of negotiations with the third parties (/) for the purpose of settlement of or 
defence to their claims. Learning from another source, some three months 
later, of the discrepancy in the answers, the Association repudiated liability, 
on the ground that a condition precedent had been broken by the assured. 
The Court of Appeal held that the Association had knowledge of the breach 
of condition when the discrcp^cy was first noticed by the clerk, and that 
they were estopped from saying that they had not at all material times 
before the actual date of repudiation knowledge of the contents of those 
documents. The Association, by conducting the defence of the assured 
after that knowledge had come to them, must be taken in law to have waived 
their right to repudiate liability under the policy (m). 

In Farfuiarstm v. Pearl Assurance Co., Ltd. (v), a claim under a life 
insurance policy, the policy monies were expressed to be payable provided 
the insurance company received the premiums on the dates specified, and 
it was provided that 30 da>’s of grace were allowed for the payment of 
premiums. The policy was taken out as security for a loan, the mortgage 
{voviding that if the assured should at any time make default in pa>’ment of 
any of the premiums, it should be lawful for the claimant to pay them. 

On Apnl 9, 1936. the claimant caUed on the insurers and offered to pay 
the premium due on March 15. 1936. The district manager declined this 
offer, and said that he was arranging for a cheque to be paid by the assured 
in a few days. On April 17, 1936, the district manager received a cheque 
signed by the assured and post dated to April 23, 1936. The district manager 
in the premium account described thii premium as outstanding, but he ^ 
not state that the policy had lapsed. On April 20. 1936. the assured died. 
The dairoant claimed the policy monies, but the insurers repudiated the 
policy on the eroond that it had lapsed owing to non-payment of the pre- 
mium due on March 15. It was held on the facts that the insurers were 
estof^xd from saying that the premium due 00 March 15. 1936. bad not been 
tendered on Apnl 9, and further, although it might not have been within 
the scope of the district manager's authority to waive the condition requiring 
pa)rment of the premium due on March 15. or within 30 days thereafter, yet 
the insurers not. after the refusal of the premium, to be allowed to 
raise that question. 


(f) The awnred had occaaianany driven friandt' can five yean befora the date of 
the pronosBl. When be rifnad the pr cmonel he had never held a boenc* to drive. 

(l) Not, be it noted, in this caae " Road TnAc Act third paitiea.'* 

(a) See abo. tm thU pofait, Stmoa, Hmjnm, Barlat and Irriamd r. Bear (t94S)> 7^ 
U L. R. 337 (f] (1937J 3 AU B. R. 1*4. 
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An example of an unsuccessful plea of estoppel is given by the report of 
Davey v. Pearl Assurance Co, (ic), an interlocutory appeal to the Court of 
Appeal from an order that the case was to be tried before a judge and a special 
jury. The appellant, an injured third party, claimed indemnity under 
sectimi 10 (i) of the Road Traffic Act, 1934, from insurers in respect of a 
judgment obtained by her against their assured. The insurers pieced that 
at the time of the accident the vehicle insured, the use of which was expressed 
by the policy to be confined to use for the purposes of the assured's business 
as greengrocer, was being used as a laundry van, and therefore the liability 
did not come within the cover of the policy. The third party thereupon 
pleaded that the insurers were estopped from taking that point since the 
assured had represented to an insurance agent that he desired to be insured 
beyond the greengrocery business, for furniture removal and for other uses, 
so that the van was covered when carrying the property of the assured and 
other persons. It was alleged further that the agent knew of the use of the 
lorry ror the purpose of the laundry, and that he did not propose a further 
cover. This plea was, of course, no answer in law to the insurers’ con- 
tentions, and if the matter had come to trial, on the facts as stated it must 
have failed. 


(b) Illustrations of waiver. 

In Hasseti v. Legal and General Assurance Society, Ltd. (a), a claim under 
the Third Parties (Rights against Insurers) Act, 1930, reference to which has 
already been made (b), the claimant, who had succeeded to the rights of the 
assured company under a policy of third party liability insurance taken out 
with the defendant insurance company, could not succeed as no notice of the 
claim in question had Ijeen sent by the assured company to the insurers, as 
the policy demanded. It was, however, alleged by the claimant that the 
insurers had knowledge of the claim, such knowledge being evidenced by a 
letter written by the claimant’s solicitors to the insurers before judgment was 
obtained against the assured company, referring to the claim and inquiring 
whether insurers wished service of the writ to be effected on the a^ured 
company in the normal way, or whether the insurers would instruct solicitors 
to accept service on behsdf of the insured company. To this letter the 
insurers never answered, and no further communication as to thp claim was 
made to the insurers until after judgment had been obtained against the 
insured company. Atkinso.v, J., held that in the circumstances the insurers 
had done nothing to relieve the insured company of their obligation to give 
notice as required by the policy, and therefore insurers had not waived their 
right to repudiate. 

In Stone v. Licenses and General Insurance Co. (c), the Jacts of which are 
set out elsewhere (d), it was alleged by the claimant that although there 
might have been a breach of warranty by the assured since he was using the 
vehicle insured at the time of the accident for a use which was not covered 
by the terms of the policy (e), yet the insurers had waived their ^Sht to 
repudiate the claim when their agent had, with knowledge of the breach of 
warranty, and without consulting the assured, collected and sold me debns 
of the insured vehicle, after it had become a total loss through fire. 
arbitrator found as a fact that the insurers had waived their nght to repu<hate 
the claim, and it was held in the High C^urt that there was evidence on which 
he could have come to that conclusion (/). 


Tr^tdgar Immmmee Co, (1946). 79 U- 
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PART I.— SUBROGATION 

The main features of the rule (a) of subrogation were explained in 
Chapter II (6). The basis upon which it rests is the fundamental principle 
that insurance is a contract of indemnity (c). Thus subrogation does 
not apply to insurance which is not a true contract of indemnity, such 
as life insurance, or the personal accident benefits and sums payable on 
death (d) given by some motor policies (e). 

It remains in this part of this chapter to examine in some detail the 
practical application of this doctrine to motor insurance. 

The objects of the principle of subrogation may be broadly divided into 
two classes ; 

(1) Rules limiting the amount of the assured’s rights against his 
insurers to the amount of his loss or liability. 

( 2 ) Rules securing that the assured shall not make a profit from his 
loss or liability. 

1. Reinstatement and abandonment.— Into the first rules limiting, 
as it were, the quantunrof the assured's rights against his insurers, there fall 
the principles of insurance law which are commonly and may conveniently 
be termed ” reinstatement " and " abandonment ” respectively. 

(a) Reinstatement. — Features of this principle have already been ex- 
amined in connection with the terms of the clause contained in the conrunon 
form of motor insurance jx)licv whereby the insurers undertake to make 
good to tlicir assured the amount of any loss or damage to the insured 
vehicle (/). The basis of the doctrine of " reinstatement " is that the 
assured cannot call upon the insurers to pay him more than is necessary to 
restore the insured vehicle to its former condition and repair, or to recoup 
him for any loss which lie lias suffered (g). Where the assured has already 
obtained recoupment of his loss from some other source the insurers are, 
pro tanio, released from their obligation to indemnify the assured (A) even 
though such benefit which the assured has obtained was voluntary (t). 

(a) For a ttiil hist-irv .»nii s|.itemcnt tbc principle, .see the judgment of .McCardie, 
J.. in iCJwarJt {JokH\ A" Co. v. Motor Cnion /murantf Co., [igiij 2 K. B 240. 

(If) A HU, pp. lui tl itq. 

(c) Sec [rtt Bkktt, I, J.. in Ca^lellam v Prf^lon {1883). 1 1 Q. B. D. 380, at p. 386. 
For a full tlcscnptum of tin* principle and c>l Uie meaning ol indemnity, see chapter II, 

a>i(c. pp. 71 rl iff. 

(<<) l-'ur the clause ina coraprchcnsive jiolicy which gives these, see anile, chapter VIII, 

P 540 

Ir) SCe fully, as to the technical c.itegory into which this kind of insurance falls, 
ante, chapter If, p 79 (/) Chapter VIM, ante. p. 501. 

(g) }‘rr lami C'AMi'HtLL, C.J., in If'a/rr.' and Ske! v. Monarih L\jf A.\suranu Co. 
(i8st>), 5 li. * B. 870, .It p. 8»i. 

(*) IjarJ Blackhvrn in HurnanJ v /C<Rf<x-iiN>icAi (1882). 7 App, Cas. 333, at p. 339. 
See also chapter VIII, an/e, p. 604 

to " Upon the line ol authorities, beginning with HatHial v Cockran (1748), i 
Ve,s. Sen. <>8. and the otwervations of laird Harowicke. and having regard to the facts of 
that case, and to the note to Uurnand v. /feifiKiiiiacAi (1882). 7 .App. Cas. 333. I think 
tliat It can no longer Ik- s.ild tll.at the mere tact tliat the return of the money was a mere 
act of grace necessarily precludes the right of the underwriters, the insurers, to claim 
that Uiat return has pro kmto diministied the toss. It seems to me dear, ... that the 
mere fact that the return was an act of grace or a gift will not disentitle . . . insurers to 
claim the bcnehl of the return, if, in fact, it was intendc-d by those who made it to be a 
restoration of property which had been seized, but which they were graciously willing 
to partially return. If this question had been absolutely free from autlioi ii\ . personally 
1 snould have hud some difliculty in arriving at the conclusion th.it .my voluntapr 
gift conU be a diminution of the loss when such voluntary gift W'as made sub-sequentiy 
to the happening of the loss. Hut on the authorities it is not 0{>en to dixuss My sue* 
question.** Ptr Vauohan WilUams, I..J., in Steams v. Village, &c., Aftniiig Co.. Ltd. 
(>905). >0 Com. Cas. 89, at p. 94. 
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The amount which the assured can get from his insurers is thus limited 
to such sum as, together with other sums which he may have received from 
other quarters {j), will recoup his whole loss (k). If insurers have in 
ignorance paid if) their assured a sum which exceeds the amount of the loss 
or liability they may recover such excess (m). 

As has been seen (n), the insurers are, unless the policy otherwise provides, 
bound to make good to the assured his loss in money and cannot compel 
him to accept any other mode of performance of their obligation {p). Thus, 
they cannot without his consent discharge their obligation to indemnify 
either by repairing or by replacing the v^icle (p ) ; nor can they compel 
the assured to expend monies paid to him under the indemnity in that 
manner (^). Most motor policies, however, contain provisions which have 
already been examined, whereby the assured cannot insist upon cash pay- 
ment, but which entitle the insurers to elect between paying, or thems^ves 
repairing or reinstating the damaged or lost vehicle (r). Su^ clauses do not 
as a rule entitle the assured to claim reinstatement if he desires it ; they are 
usually framed in terms which give the insurers only the option to reinstate 
if they so desire (s). Subject to the terms of the policy in any particular 
case where insurers have tliis option, the doctrine of election applies, so 
that they must choose (/) (within a specified or reasonable time as the case 
may be) whether or no they propose to reinstate the property damaged (m). 

(b) Abandonment and salvage. — ^Tbe doctrine of abandonment, which 
has been imported into insurance law bom the principle of average in marine 
insurance (r), comes into operation when the subject-matter of the risk 
insured is so damaged or deteriorated as to lose its original identity, thus 
entitling the assur^ to claim as for total loss of the insured property (te). 
A condition of the assured's right to claim as for total loss is his obligation 
to surrender the subject-matter of the insured risk to his insurers (x). From 
the nature of indemnity it follows that the assured cannot have anything 
more than the amount of tlie loss or damage of which the insurers under- 
took the risk (y). Thushis right to claim to bepaidasfor the complete destruc- 
tion of his car by fire cannot be exercised if tlie assured desires to keep the 
" remains ” or debris left (2). If there be debris, or salvage, even though it 
is of no use as a vehicle, tlte insurers arc entitled to it as salvage and may 


(j) E.g (roin a third party, or from other uuurers 

(A) CmiUiUum v. Ertsiau (1883^. 11 Q B D 380 

(I) As to the recovery of innu paid la mmake, aee tmlt, chapter i.X, p. 687. 

fm) GmrrtU v. Tihbiits (1880). 3 Q B O 560. 

(II) Amit. chapter VIII, p. 307. 

(e) Raymerr, Pretton (is8i). 18 Ch. D. i. 

tp) Ttmts Ftr* Atituama Co. v. Hamkt (1859), 38 L. J. Ex. 317; Andarsea ' 
Commtrcial Umiam Auuratut Co. (1883), 35 L. J. Q. B 146. 

(4) LtMtpocl Mortgag* Inrmmmta Co.'t C«*«. [1914! a Cb. 617. 

(rj See ctaapter Vlll, mmU, p. wy. 

(f) See fitimer. amU, chapter Vlll, p. 307. Raytur v. Prisloa (lupra) : AmA*r$an v 
Coatmerdai Umon Assuranf* Co. ImRra). 

(fj Aad tiffiy may bA precluded by writing, otnl wotd* or conduct from denying 
that thw have made a choke. Sec aait. chapter IX, p. 691. as to waiver, etc. 

(«} Tfaut Ew* Asntraau Co. v. Hamkt (taRta) ; Bramm v. Royal Co. 

(1859), I E. A £. 833 

(v) Pot Banr, L. J., in C es f s flet e v. ProtUm (1883), 1 1 Q. B. D. 380, at p. 387. But 
mtpn Lord AminitoM in Mooro v. £muu. [1918J A C. 183, at p. 

, jw) Marshall on Imnnace. ath Edn.. p. 433. 

(t) Pet BanJiAcnx, J., in MUim r. Mmmjori. [1913} 3 K. B. >7, at pp. 31, 34. 

(y) See ante, p. 699. 

If, as he IS entitled to do, be excRiaet hk optlM aad electi to keep the nMnains. 
he can only claim a propMtkmate tarn. 
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accordingly claim it as of their own right (a). It is in this respect that the 
doctrine of abandonment differs from that of subrogation, for whereas in 
the latter rights and remedies may only be exercis^ in the name of the 
assured, in " abandonment " the insurers become entitled in their own 
right to the remains of the subject-matter insured. Thus if a car be 
stolen or converted, the insurers who have paid for its loss can sue the thief 
or convertor in their own names (6) . 

Whilst " abandonment " is most common in marine insurance there is 
little doubt that it applies to all types of insurance, in so far as they are 
contracts of indenmity (c). Thus if the assured's car is stolen and the 
insurers pay on the poUcy, they can claim and keep the car in their own right 
if it is later recovered (d). 

2. Principlea of subrogation. — ^The second class of rules applicable to 
indemnity insurance is designed to carry the principle of indemnity to full 
effect as between insurers and assured (e). The assured is not entitled to 
recover more than such sum as is necessary to restore him, as far as money 
can do it, lo the s/aius quo ante (J). He is entitled to indemnity and not to 
make a profit from his loss or liability, since indemnity and not payment of 
a specified sum in any event is the obligation which tlie insurers have under- 
taken towards him (g). But it must he carefully observed that subrogation 
applies only to indemnity (A) insurance, and has therefore no bearing on 
the personaj accident benefits («} which a motor policy usually provides. 

It follows that the insurers are entitled to stand in the shoes of their 
assured and take advantage of such means of recoupment as are available 
to him to make good his loss or dam^e [k). The rights of the assured to 
which the insurers are thus entitled to succeed may be rights under contracts, 
or rights of action, whether in contract or in tort, against third parties (1). 
It is to these that the doctrine of subrogation applies. In the spiral 
of the assured having a right of indemnity for the same loss against other 
insurers the rights and liabUities inter se of such mutual insurers are governed 
by a different principle, that of “ contribution ” (w). 


la) Thatw if the assured ckima to be paid the total sum. See ^ Lord Blackburn, 

in Ranhin v. Porter (lfi 73 ). h. R. 0 H. at p. 1 18 ; per Lord .\tKINSO.n m Moore 

'' ^6}^‘tyr^SctivTTOn' lJ.. Page v. ScolUsH /nsuranee Corporation (1929). 98 

LJ.^tLd Machtnite (.878). 3 C. 467^at p. ^ 

and under it tor m absolute indemnity, there must nl^rioc^wbich^e 

p&rt of the person cjUinting indemnity ol all his right m respert 
receives indemnity/' _ 

, ^ wm t . .. n o IaT R ae-si 


' iiiuT ^ U) Cbaptcx U. ante, p- tot. 

/fT' But nof tW principle, do not apply to such ^ ol the insurance a, 
U nrt in tha nature of indemnity, e g. personal accident w ln«d s nste 

Ik) Ije. indemnity in the stnet sense of that word. See ante, chapter 11, p 7 
(i) Or insurance on life, see chapter If. ante.p. 72. 

h O V. ScoUitk Insurance Cor- 


where he has agreed to Ae assured . » e 71* (C^ U. In that 

Marine liunrmu* Co.. IM., sifbroratioa to the whole of the 

ntbManent policy to the aesursd with an increased value, 
fre) Put. p. 719. 
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Proceeding as it does from the principle of indemnity (n), subrogation 
applies to motor policies in so fgr as the risks covered relate to property, 
vix. loss or damage to the insured vehicle or to liability to third parties (o). 

The operation of subrogation is to entitle insurers to succe^ to every 
right, power or remedy of the assured against third parties (p) in respect 
of the subject-matter of indemnity, wliereby tlie insurers can reduce or 
extinguish the amount paid by them in respect thereof (^). 

It is necessary to consider first the conditions precedent to the applica- 
tion of the doctrine, and second, the effects of subrogation when a case for 
its appbeation arises (r). 

3. Conditions precedent. — ^Thc conditions which must t>e satisfied 
before insurers are entitled to the benefits of the doctrine of subrogation are 
three i n number ; 

(a) Valid and subsisting policy. — The policy of insurance under which 
the obligation of the insurers to indemnify their assured has been dis- 
charged (s) must be one which was valid and subsisting (0 at the time of 
the event in respect to which the insurers' liability arose («). In Eduards 
(John) S’ Co. V. Aloior Union Insurance Co. (r) Mt CAift>iE, J.. in holding that 
the policies in respect of which the action was brought (v) were void and 
imeriforceable as contrary to statute (u), said ; 

■' If then the policy before me is deemed to be a mere wager and not a 
"contract of indemnity, it follows that there is no juristic .scope for the 
" operation of the principle of subrogation. The es.sential t>asis of .subrogation 
" is wholly absent." 

This dictum is expressive of the condition under discns.sion. Subroga- 
tion depends upon and is auxiliary to the principle of indemnity. Where 
there is no indenmity in fact, there can be no basis for subrogation. Either 
the insurers have paid under a contract of insurance, or they have nut paid. 
Where they have paid, as a general rule they will lx; entitled to the benefits 
of subrogation. Where they have not paid they will have failed to cstablisli 
the essential basis for the equity of which subrogation is the concrete result fx). 
It must not, however, be thought that wherever the insurers have paid 


(■) See for a full s^Utemeiit of the bitlory and nature id subrogation, per McC'xroik, 
J., in Eimatds {John) &■ Co. v .Motor Vmiou Imuranct Co , r K IJ 1^9 

(o) But not to such ioaurance as covers personal injuncs or the assured's friend’s 
drivuig. 

{p) Casleliain V. Preston {inpra) : DarteiJ V Iiftbiffs (iS*lo), 5 y B U yho. "What is 
the principle of aubrogatioa T On payment the uuurers arc ruUtli-d to enforce all the 
remedies whether in contract or in tort, which the insured has against Uiird parties, 
whereby the insured can compel such third {artiestn makegood the hiss insured against " 
Per Lord Cairmui Simpson v, Thomson (i»77), 3 Ajip Cas 179. at p. 1S4. 

fg) " In order to apply the doctrine of subreption . . . the full and absolute meaning 
of that word mint be urged, that u to sav. the insurer must be put in the position of 
tbeasanred." Per BaETT. L. J.. in Castellnin v. Preston (1 Sii3|, ( 1 Q. B. D. 380, at p. 3M8 
(r) Always remembering that it does not apply to the person^ accident and death 
benefits given by a motor policy 

(r) The doctrine does not come into operatum antil the indemnity haa been dU- 
charaed. See Edmmrdt (John\ A- Co. v. Motor Unton Ituurance Co., [i<irr] a K. D. 149- 
(f) Seepoaf, p. 7 > 9 . oa to effects of repudiation where made improjierly. 

(«) Cf. the oiwult question as to whether the doctrine of contTibution applied 
whm ttkie cither policy, though valid at the time of the loss, becomes subeequently 
■ncnioTcenble, peif, p 719 

Marine '* honour " policiea, i.a. polidos in respect ol which the asaiirad bad no 
ia dwnMe interest. 

(ar) The Marine I n sattn ce Act, 1906, a. 4 : 9 Halsbury's Statutes V53. 

(a) See Page v. SaXfuk hunratu* Corporatum (1929). ^ L. J. K. B. 308 ; 43 T. L. R 

130. 
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their assured there will arise a case of subrogation (y). The insurers will 
only be entitled to the benefits of the doctrine where they have paid und^ 
a valid and subsisting policy (z). Should they make payment under a policy 
which is void {a), as contrary to law (6) or public policy (c), they will, it 
submitted, be treated not as insurers but as mere volunteers. Thus in the 
case of motor policies insurers would not be entitled to the benefits of 
subrogation — 

(1) where they have paid under a policy which is void and unen- 
forceable on account of lack of insurable interest [d), in so far as such 
interest is now necessary (e) ; 

(2) in the case of third party liability insurance under the Road 
Traffic Act, 1930 (/), where they are not '' authorised insurers " through 
failure to comply with the requirements of that Act and of the Assurance 
Companies Acts, 1909 (g), and 1946 (A) ; 

■(3) or where the policy is void on the grounds of mistake (t) ; 

(4) or where they have repudiated the [wlicy before the event 
giving rise to liability occurs upon the grounds of non-disclosure or 
misrepresentation, innocent or fraudulent (;). In practice cases under 
this lead would rarely occur since the second of the three essential 
conditions for the apfilication of the doctrine is that the insurers must 
hav'c paid their assured. 

On the other hand, it is submitted that the insurers are entitled to 
the benefits of subrogation where, inter alia, they have paid the assured in 
res[)ert of the loss, even though they could, had they so wi.shed, have 
avoided their obligation to do so on the ground of non-disclosure or mis- 
representation, or breach of llie conditions or stipulations of the policy [k). 

<b) Dfies subrogation apply to payments made on behalf of a 
person driving with the assured’s consent ? — The question here arises 
as to whetlier subrogation would follow a payment made by insurers in dis- 
charge of a liability incurred by one who was not a party to the policy, such 
as a friend or relative driving the insured vehicle with the assured’s consent. 
More often, this would give rise to the doctrine of contribution (/). But it 
might hapjx n that a friend driving was involved in a collision with another 
vehicle in which a jK'destrian or |>assenger was injured who subsequently 
recovers damages against tfie assured’s friend and t/ic driver of the other 


(v) As to the c’onUitioD ol (Myrncnt. see />e'f, p 706 In Jar as it affects the 
condition under discus.siun payment means a p.»yment which the insurers are habit 
to make under a poliev. 

(r) Kdtfards {John) to. v. .tfolor C'wion /n^uranrf Co . [ig;;] 2 K. B. 249. 

(0) .As to what IS a vokI (joIk v. sec anU, chapter IX. pp. W>3 tl 

<6) CluisAirr (T.) it Co. v, I'aufibaa ltrother\ S- Co . [1020] 3 K. B 240. 

(f) Sec prr McCAktUB. J , in hda-ardi {JoMn\ iS- Co. v Motor L'nion Insurance Co., 

ri9«] 2 K. B 249 . at p. 250 ■■ laigal proceedmus to enforce subrogativc nghU cannot 

be based on a doeumeiit whicti is sirucken with stcniity by .Act of Parliament. ’’ 

(rf) Edarards (John) *• Co. v Motor t'men Insurance Co. [supra). 

(«) As ti> which see ante, chapter 11 , pp. 79 el seq. 

if) S. 36 ; chapter IV. ante, p, iSg. 

(g) a HaUtmry's Statute* 724. amu, p. 227. 

See chapter IV. onfe, p. 231. f.e. " illegality." 

(1) Sec chapter IX, anU, p. 604. (jl See chapter IX. ante. p o6j. 

(A) King V. t’uJona /mnrance Co.. A. C. 250 ; Edwards ijokn) Co. v. 

Motor Union Insurance Co, [192*] 2 K, B. 249. at pp. 256-259. , tr 

(/) Sec Gale’s and Loysl’s Cases. (1928! i K. B. 359. H^ eddeti s Case. [193a] a K. B. 
563. and AtuNw v. Zurich General Accident and Ltabihty Insurance Co.. Ltd.. [194s] 
K. B. ajo; 11943] 1 AU E. R. 316 (C. A.), ante, chapter VIII. pp. 3*9-53*. and post. 
p. 719. 
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v^de joiiitly (m). Suppose that in this case the insurers disdiaxge the 
whole liability of the friend byipaying the full damages recovered by the 
third party. Are they then entitle to sue the driver of the other vehicle 
in the exercise of suhrogative right ? In so far as it was decided, in TaiUrsall 
V. Drysdale (n). that such a friend has been ^ven a statutory right by section 
36 (4) of the Road Traffic Act, 1930. to the msuren who have issued a policy 
purporting to cover such driving by the operation of the usual extension 
dause, the insurers are under a legal obligation to indemnify the friend’s 
lial^ty, and therefore this first condition precedent to the operation of the 
doctrine of subrogation is satisfied (o). 

(c) Discharge of indemnity. — The second condition which must be 
satisfied before the insurers can daim the benefit of subrogation is that they 
must have made payment or reinstatement (y) to their assured. It may be 
that the event which gives rise to the oblig;ation of the insurers to indemnify 
the assured imposes upon the insurers different and distinct oblig^ations to 
indemnify the assured, partly, for example, for damage to the insured 
vehide and partly against third party liability (r). There in order to exer- 
cise the light of subrogation the insurers must have satisfied all the claims 
of the assured arising out of the same event (r). It may be that the occur- 
rence in which the assured sustained his loss (t) or liability (u) was caused 
through the fault of some other person (v). In such case, the insurers are 
not entitled to the benefit of the assured’s rights against such other person 
rinlegfi they have indemnified the assured against twth his claim for loss or 
damage to the insured vehide and the liability incurred to the third party (s). 
This is the case even though his remedies against such other person of which 
the insurers are seeking to obtain the braefit are limited to a claim for 
damage to the insured vehide or otherwise do not cover the whole of the loss 
insured by the policy (w). 

The oUigation upon the insures to indemnify the assured against all 
claims in respect of the same occurrence before they are entitled to the 
benefits of subrogation is well illustrated by the case of Page v. Scottish 
Insurance Corperration ; Forster v. Page (*). In that case the assured 
Forster lent his car to his friend Page. The policy contained the usual 
clause covering driving by a friend (y). Page drove the car uegligently, 
mlliding with another and damaging both. Me was a motor repairer, and 
the car be^ on his premises, ttie insurers instructed him to execute the 
rq>airs to the extent of £117. lo the meantime the third party had re- 

(«) See, e4[.. Eclipu Policin v, MarOAmk (1934). i L. J. C. C R. 365 ; pest, p. 737 
l»93>i 2 K. B. 17*, •»<■. p. 

(o) In Austin v. Zurich Gmernl Accident and Liability tnsuranee Co., Ltd., [1^3} 
K. B. 230 ; (1943] I AU £. R. 316. it mu decided that 1. 36 {4) of tfae 1930 Act gives 
this tight to sue to tfae aatboxi^ driver for an indemnity not onl^ in respect of Road 
Tialbc Act <-i»i««« bat of sU Claims made by way of indemnity uadet the policy 
(ia. rimimm in leqiect of pimcngeri' injiiries and damsige to property as well). 

(g) As to Kittstatemeat, tee unit, pp- 699. 

(rj Mote, the accidettt aao death beaeflts given by some motor poiictea 

give rise to no n^t of snbrogatioa whatever; lee onto, p. 701 . 

ft) Page r. SfcUith Inruramce Cotfermtiam (1929}, 94 L. J. K. B. 308. 

ft) E.g. tbs damage to his vehicle m an ordinary coUisiao. 

(m) This Would only occur, as a rule, (1) wfaate two vehiclea Were involved end the 
aeeured is held joiBtl|y liable with tb* driver of tbs other to a third party; (s) whese the 
asenred is made liable for the negHfMtco of Us lervaat or agent. 

(e) See bet note. 

i») E.g. a epedal policy might cover eoaaeriiMatiaJ lote which would not be recover- 
able from a third party. 

(si (192^, 98 L J. K. B. 308. An account of this deeWm upon aaotiwr point has 
abeuy bees giveu. 

(y) For tUs cteaas and its eOect. see ante. p. s*7' 
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covered judgment against the assured for £200 {z) and Page jointly. The 
assured claimed this sum from the insurers under his indemnity clause, and 
Page claimed the sum of £117 for the repairs from them and from Forster. 
The insurers refused to pay either, pleading that as far as Page was concerned 
they had a set-off in rrapect of Forster's claim against Page for the damage 
iiegligently caused to his car, and as far as Forster was concerned repudiating 
liability on the policy . Page sued the insurers for the cost of the repairs. 
In this action they pleaded that the repairs were ordered by them only as 
agent of Forster. iTie insurers also used Forster’s name (claiming to be 
entitled to do so by subrogation) to bring an action against Page uaiming 
the sum of £117 for the negligent of Page (a). At the same time Forater 
arbitrated his claim against the insurers, the arbitration concluding in his 
favour during the pendency of the actions. 

It was held by the Court of Appeal (f>) that the insurers’ defence failed in 
the action against them by Page, and that in the action Forster v. Page the 
insurers had no right to use Forster’s name since they had not yet become 
subrogated to any rights of his. 

The following passages from the judgments illustrate the application to 
the facts concerned of the principles discussed above. 

" Subrogation has to be carefully distinguished from abandonment of 
" the property insured. On abandonment the property and all its incidents 
" pass to the underwriter to whom it is abandoned ; and it is quite possible — 
" I have known cases myself in my own practice where underwriters have 
" made an extremely go^ tiling by accepting abandonment because they 
“ have got something more than the amount they have had to pay. On 
” abandonment they acquire a title and they sue in their o*vn name. Sub- 
“ rogation is quite a ditterent thing. It is a kind of equitable right of under- 
" writers who have indemnified Uic assured, seeking to minimise their loss, by 
" using for their own benefit any legal rights which the assured could have 
*' enforced in respect of the subject-matter insured. But in the case of 
" subrogation the underwriter cannot sue in his own name. His rights are 
" the rights of the assured " (c). 

" I ^wa}'s understood tliat tfie underwriter had no right to subrogation 
'* until he had fully indemnified the assured under the policy. WTien he had 
*' fully indemnified the assured he then had the equitable right to diminish 
'■ his loss by using in his own favour and in the name of the assured any 
" rights the assur^ could use against a third party in respect of the subject- 
*’ matter of the loss " (d). 

" Until the insurance company have proved that they have fulfilled their 
" promise under the insurance policy, they arc not entitled to bring an action 
" based on the right of subrogation " (s). 


(1) A vtry curious point nlviut this case is that uhil.st tiie policies purported to 
cover Pagt in respect of bi.snrgligeat driving so Ur -is third party risks were concerned, 
it seems to have been taken for granted that although treated os the assured for one 
purpose he was to be regarded as a stranger (or anoUier. 

(o) Thw cottM, but did not, claim the iioo which was payable to the third party. 
Certainly Forster (the assured) could have claimed this sum for at any rate a moiety- 
thereof) in his own right from i’age. The policy presumably did not contain the usual 
subrogation clause purporting to entitle the insurers to prosecute for their own benefit 
oil chums of the assured, etc. 5»ce as to the effect of such a clause, anti, chapter VIII, 


pp. 39^*1 taq. 

(6 ) SCRUTTOR, Gmbu and Sarkbv. L.JJ.. reversing Sai.tkr. J. 

(ej Psr SemuTTOH, L.J., ss ropgrted (i9S9), 9* J- K. B. 308. at p. 311. 

W Onottng CastiUain v. Pnslon (18B3). n Q. B. D. 380. P 3*9 . DamU v. 
rsb6lMt7i88o). 5Q. B. D. 560, at p. 563 : Simpson Thomson {(877). 3 App. Cas. 279, at 
p. 284 ; ilnilne Insurance Act. : 9 Halsbury’s Starotra, 851. 

{<■) Ptr Grwm, L.J., os reported (1929). 98 B. J . K. B. 308. at p. 314. Note tlmt 
when claiming contribution, insurers should sue in their own name. Awshe 
G tm mrml AecUdnU amd Liabilify liamma Co., Ltd., [>945l K B. 250 ; [1945I » All E. R. 
316 (C A.). 
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(d) Payment an essential condition.— The rule, illustrated by the case 
described above, that subrogatio||i postulates initial payment by the iitsurers 
must be considered from a <Mer^t aspect . Subject to the terms of any con- 
tract of insurance (/), the insurers are not entitled to call upon the assured 
to resort to any other means of saving himself partially or wholly from loss 
in respect of liabilities or damage which he has incumd and against which 
they have undertaken to indemnify him (g). Their liability is indep>endent 
of any other rights or remedies to the exercise of which the assured may be 
entitled ; they cannot therefore call upon him, as a condition of their liability, 
to resort to the enforcement of some other right to compensation which may 
or may not {h) exist in respect of the loss or damage against which they 
have undertaken to indemnify (i). 

(e) Liability of the Insurers. — ^Unlike guarantors, insurers are not 
(apart from any express term in the policy) concerned with the existence or 
liability of another person. As far as their obligation to the assured is 
concerned it will be something purely fortuitous {j) in character whether or 
not the loss or liability of which they have undertaken indemnity is one con- 
cerning which some third party has made himself in some manner liable to the 
assured (k). Initially they are not affected by such concurrent obligations 
to the assured (f) ; but although this is so, the insurers basing satishecl 
the claims of the assured upon them may then through the doctrine of 
subrogation take the benefit of whatev'cr concurrent liabilities exist (m). 

From its very' nature, as flovring from the principle of indemnity (h), the 
right to be “ subrogated " to the claims and rem^ies of other persons is 
an " equity ’’ begotten, as far as the person claiming title to it is concerned, 
by payment made by him. This condition is common to all rights of sub- 
rogation in law, whether as between lender and borrower in ultra vires 
contracts (o). between surety* and principal creditor (/>), or between insurer 
and assured {q). 

(f) Rights of tbe assured against third parties. — The third and last 
condition necessary to subrogation is that the assured shall be entitled to 
rights or powers in respect of the subject-matter and the event of the 
loss, which he may have been entitled at the time of the loss or thereafter 
to use lot the purpose of recouping himself in respect of a part or the 


(/) See chapter VII, amU. p. 597, nee Conslrmticf Ftnatut Co. v. Engiisk Immr- 
auto Co. (1924), 19 LI. L. R. 144. 

(r) Ftjih Liverpool Slarr-Bottketi UttMing Soaety v. TraveUtn AuUtn! l$uuronu 
Co., Ud. (1893), 9 T. L. R. Jii : Chekemon v. Jardtiu (186S), L, R. 3 C. I*. 639. 

(A) Liability may be disputed by a third party, who in leipU proceedings may obtain 
a verdict in h» lavour. 

(i) DawrtU V. TibbtUt (iSAo), 5 Q. B. D. 5O0 ; fVetl of England Ftrt Insumu* Co. v. 
lioaci. [1&97I I Q B. 22(1. 

{ji always, in the case ol other insurers, to tbe rateable contribution clause 

which a motor pobey usually contains, and. in the case ot indemnity to a friend driving, 
to a clause excluding indemnity to him, if be is covered by other inaurance. bee as to 
this. Mis, chapter VIII. p. &04. 

(A) See post, p. 710, lor iiudances of this. 

fl) CasUUaimft /Vsttou (1883). 11 Q B, D 380; DerrsU v. yihhiiis f 1S80), 3 Q. O. D. 
560. See casea cited in notes (h) and {p). p. jot, nut*. 

(lu) See pott, pp 707 Si SM. 

(») CatUUasn v. Proshm (1883), >i Q. B. D. 380 ; Edmarit l/okn) 6* Co, v. Motor 
Uwtort Insnram* Co , (I9zr] z K. B. 349. ante, p. 703. 

(o) 3 Halsbury'a Laws, znd Edn. 1 si ssg. 

(pi lb HaMwry'a Lasrs, znd Edn. 1 *t im. 

q) Chapter It. onto. p. 103. Seealao^ IfcCaaon, }., in Edwarit (Jotu) O’ Co. v. 
Jioter Union Immomu Co., [191a] a K. B. 349. 
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whole of the loss which he has suffered, otherwise than by recourse to his 
insurers (r). 

4. Operation of the doctrine of subrogation. — The results of the 
principles of subrogation where the three essential conditions for its working 
are present must be considered from three points of view — the insurers’ ; the 
assured's ; and the third parties’. 

(a) Position of the insurers. — The main and most important conse- 
quence of subrogation is that it entitles the insurers to the benefit of all powers, 
rights and remedies and proceeds thereof available to the assured for partial 
or complete recoupment of the loss or liability against which he has been 
indemnified by his insurers which relate to the subject-matter and event 
of such indemnity. This aspect of the principle is best illustrated by the 
following extract from a judgment in a well-known authority : 

" Now it seems to me in order to carry out the fundamental rule of 
" insurance law, this doctrine of subrogation must be carried to the extent 
■' which 1 am alxjut to endeavour to express, namely that as between the 
" underwriter and the assured the underwriter is entitled to the advantage 
" of every right of the assured, whether such right consists in contract 
" fulfilled or unfulfilled, or in remedy for tort capable of being insisted on or 
" already insisted on. or in any other nght whether by way of condition or 
" otherwise, legal or equitable, which can be or has been exercised or has 
“ accrued, anti whether or not sm h nght could be enforced by the insurer in 
" the name of the assured, by the exercise or acquiring of which right or 
’’ condition the loss against which the assured is insured can be or has been 
“ diminished ” (jj. 

(i) Remedies in tnrt. — Where the assured is entitled to bring an 
action in tort concerning the subject-matter of the loss in respect of which 
the indemnity has been paid him by the insurers, the insurers are entitled 
to the lienefits of such actions against the tortfeasor concerned whether such 
actions be founded in negligence (f), as in Horse. Carriage and General 
Insurance Co., Ltd. v. Fetch (n). of which a detailed account is given later, or 
in fraudulent misrepresentation it), or in conversion (ic). 

(it) RemeJies in contract. — The contractual rights and remedies re- 
-spccting the subject-matter of the loss to which the assured may be entitled 
will arise under contracts wherein some third person has undertaken, ex- 
pressly or by implication, to l)c answerable to him for loss or damage to the 
property insured, as where it is subject to a bailment (x). This may arise 
in connection with motor vehicles where the insured vehicle is temporarily 
in the custexiy of a friend (_v), a garage proprietor or an innkeeper under 
conditions such as to im|x>» a duty upon the bailee to take care for the 
safety of the assured's property (*). for a breach of which resulting in loss or 
damage he may be made liable. In such circumstances the insurers, having 

(r) I.e. there mast be something to which the insurers can resort by way of subro- 


gatton 

(1) Per BllSTr, L.J.. in Cmirltain v. iVrslon (18R3). U Q. B. ri. 3S0. at p. 388. 

(/) King V. I'ictona /Hsnraner Co.. ;i89t>j A. C. ^ 50 . 

(w) 33 T. L. R. 131- See p. 7 1 1 • 

(0) .‘(jrtCMrannni Omeralt Dt TrttUe v. Empress Assurance Corporation. Ltd.. [1907J 

I K. B, 813. , DO 1 T 1 

(«■) Employen' LiahUity Assuranee Corporation v. Skipper and East (1887), 4 i . L. K. 
55. There is no reason why nght* ot acbon in torts of this character should not exist 
in relation to ton ot or tUtnage to motor vehicles, ,‘iee, as to whether such loss is covered 
by the poKcy, elite, chapter VIII. p. 501. . 

(») Dufoimet V. Bukop («88<i), 18 U- ® 373 i Thomas *■ Co. v. Brown (1899). 4 

**7v) In u5* ca»e the friend * duty would arise independenUy ^ any 

(1) Aria V. Bridge Home Hotel (Staines), Ltd. (1917), 137 b T. * 99 - See chapter U, 
ante, p. 85. 
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indenuufied the assured against his loss, vnll be entitled to the benefit of 
such ranedies as the assur^ has4l^^st the defaulting bailee (a). 

But the contractual rights of the assured to the benefit of which the 
insurers are by subrogation entitled are by no means limited to cases in 
which there is some dh^ responsibility resting upon a third party concern- 
ing the safety of the insured property, as in the case of the bailee (i). Thus 
if the assured has agreed to ^ his car. and after such agreement but before 
the time for delivery thereof it is lost or sustains damage, the assured will not 
be able to recover both on an indemnity against liis insurers and also the 
agreed purchase price of the car. In such a case the insurers, having paid 
for the loss or damage, become subrogated to his rights to receive the purchase 
price to the extent to which they have indemnified him against loss or 
damage {c). Should the assured have received the whole of such sum from 
the purchaser, the insurers are entitled to recover the proper amount in 
proceedings against the assured ; should the purchaser have refused pay, 
the insmers are entitled to make use of the assured’s name for the purpose 
of prosecuting the necessary proceedings against him for the recovery of the 
purchase price (<f). So also if the assured's car is taken from him by theft 
or fraud (e) the insurers who have paid for its loss will be subrogated to 
the assured's rights against the wrongdoer (d). 

(iii) Subsisting rights and remedies of assured . — Tlie rights and remedies, 
and their respective limits, to which subrogation attaches are determined by 
reference to the time of incidence of the loss with respect to which the in- 
surers' liability arose (/). Thus, no dealing by the assured with such rights 
as he may possess in respect of the subject-matter of Uic insurers' indemnity 
can affect their right to subrogation (g). It is well settled, therefore, that 
a release, compromise or waiver by the assured of such rights and remedies 
against third parties cannot prejudice tlic insurers m-d-ns their assured (g), 
though it may of course affect the enforcement of the remedy against a 
third party. 

(iv) Rights of action.— Itis clear that amongst those rights and remedies of 
the assured to which the insurers succeed, and for the purposes of which 
they stand in his shoes, are such rights of action as he was entitled to enforce 


(a) For an example, where iiuarers bad, or would have had. this nght, but tried to 
exercise it pmnatutely, see Pagt v. Scouisk Insvrattct Corporation (1919). 98 L. ] . K. li. 
J08. 

(b) See Employtrs’ LtabUUy Aisuramte Corporalton v. Shipper and East (18S7), 4 
T. L. R. 55 ; BxwA of Montreal v. Dominion Gresham Guarantee, 6<., Co., Ltd., [1930] 
A. C. 639. 

(c) CatUUain v. Preston (1883}, 1 1 Q. B. D. 380 ; the ioddence of tlie loss or damage 
as between the vendor and purcliaaer ol the insured vehicle would be determine 
according to the paanng of the property tberein, which event ntmld usually occur on the 
making of the agreement to sell (S^ of Goods Act, t S93, s. 1 8 ; 17 Haisbury 's Statutes 
621). Notsrithirtanding the passtng of the property the vehicle might remain in the 
vendor's povsesaion and during such time sustain loss or damage, the lidi of which would 
be on the purchaser. But the vendor having sUU an insurable interest in the vehicle 
might be entiUed to enforce bis indemnity for loss or damage thereto, if the policy stiU 
sorvived. Cf. the remarks of Ooddaxo, J ., as he then was. in Peten v. General Arcident, 
Fire and Life Atsueante Corporation, Ltd., (19371 4 All E. R. 628. 

(d) CasteUidm v. Pretton {tupra) ; tt'eit of Euglaeui Fire Insurance Co. v. Isaacs, 
[iB^l I Q B. asb ; Pheonia Auurmnc* Co. v. Spooner, [IQ03] 2 K. B. 733. It is sub- 
mitM that the neaetming ol tbme xathorities, ooncemlng interests in land, is applicable 
to interests in duttels. 

(e) See anie, chapter VlII. aa to whether loss of the car by fraud is covered by tbs 
etdbhUT pidkir. 

(fj M Beu Atsieeonee Aseoela/ion V. Licenses and General Insurance Co. ( 1923 ), 17 
1 1 L R. 100. Poet, p. 717. 

(g) Weei of Entfand Pirt Intwrattu Co. v. tsaace, (1897} > Q- B. 226 ; Pkanix AS’ 
atmmee Co. v. Spooner, (1903] s K. B. 733. 
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towards the recoujpment of that loss against which his insurers have pro- 
vided indemnity (t). It is equally clear, on the other hand, that the doctrine 
is one operative as a rule between insurers and assured only, and that the 
insurers are therefore not entitled to proceed in their own name against 
such persons as may be liable to the assured in respect of the loss or liability 
concerned (/)■ Thus, unless an express assignment of the assured's rights 
has been made to the insurers (A), which will entitle them without his inter- 
vention to take action against third parties, the insurers must proceed in 
the name of the assured (/), who may be compelled to lend it for the 
purpose (m). 

m Defences available to third party . — The converse proposition, that sub- 
rogation is "subject to equities" outstanding against the assured, applies, 
subject to certain qualifications («). The third party liable may fredy use 
against the insurers all such defences as he could have relied upon by way 
m set-off, counterclaim or otherwise against the assured (0). He may set 
up defences of waiver, release or compromise by the assured, although such 
compounding of rights or remedies bj' the assured is a breach of duty to the 
insurers. This aspect of subrogation is further considered later (0). 

(vi) Insurers' righito excess . — Thelastmatterwhich remains to be discussed 
in this connection is the insurers' right to recover payment from the assured 
of any amount whidi tlie assured may receive in respect of a loss for which 
he has been fully indemnified by them {p). In this connection the position 
of an insurer who has undertaken partial indemnity differs from that of an 
insurer whose liability to the assured is unlimited in extent (q). In the 
latter instance, where the assured who has been indemnified against his 
loss, recovers again from a third party, the insurers arc entitled to the benefit 
of the whole amount whiclr he recovers, whoever has control of the pro- 
ceedings. Where the assured has not. however, been fully indemnified in 
respect of his loss by the insurers, sums recovered will only pro tanio (r) 
accrue for the insurers’ benefit and the a^ured will himself be entitled 
to any excess over what has been already paid him ( 0 - 


(.1 See, iHitt alia, QnlclIatH v. 1 ‘reslon (iSS.H). 1 1 (J- !->• 3 '*° : l^dwards {John) & 

Co. V. Molor L'fiioii Insarafict Co . 'luii’, : K. li. 24<)- 

(1) Simplon V. T*omioK (1877), 3 .\pp. Cas. ^79 : l.oniion Assurance Co. v. Soinsbury 
(1783) 3 l>c>u»!. K. n. Hi .luitin V Hunch Ceneral Acciient and Ltabihly Insurance 
Co., lid., [1945; K. It. .'30 ; Itn^i. i All 1 - K. yih jC. A.). In a case of contribuUoi), 

insurers must »ue in tbciT own name. /’o.O, p-719. 

(*) W'hich under the ordiniir>- motor policy « invanably has ; see ante, chapter V 1 II, 


V. Sainsbuiy (178.'!. 3 1 ‘ouk. K. 13 . 01 : Dickenson v. JarJine (iSOS), 
L. It. 3 C. P. O39 ; Syu’ons v. Mulkern (188;), 40 1 . 1 7<>3. 

(tn) King \. Vuloria Insurance Co , [ii<)i>y\ C. jjo , , , 

(m) London Assurance Co. v Samsbury (supra) . Frnlay v .Vencan Imeslment 
Corporaiion. [1897! 1 Q 13 . 517 ; Ph-mie .Assuraiue Co. v. Spooner ^ M J-.e 

to) ItVil of Lncland Fire Insurance Co. v. fsaacs. [1897] i Q; ■ Phrrni.t 

Assuramu Co. v. Spotmer. [19051 1 K. B. 753 : SOuM-tAiO 

ip) Hankin v. I’oUer (1873I. L. R. 6 H. I- 83 . ^orth of England Iron Steamship 

Insurance Assocsmtiem v. Armstrong 11870). I- R- 5 Q- . 

(q) And see further, post, p 713. esixxially ai to Ibc * 

rights whew there is under insurance and where there i-s a limited liabilit> pohc) . 

(r) And the assured is of course entiUed to deduct rZL 

have been Mt in recovering from the third i^arty ; sec Horse. Carnage and General 

iSSi'te □hi'y pt'd *• «h~ 10. mon.y -Wch 

he fold, u thdr tniatee. or upon u corwiOcrutum wbxh he, ulu^y 

implied contract. See fully WeUoid ft Ottcr-Bairy on Fire Insurance, 4th Edn.. pp. 358 

^ Cemrnmial Union Assurance Co. v. Lifter (1874). « ^h. fPP- 

suabib fnviel P ai6' Lam iJ'irf /fssvroae# Co. V. OaAley (1888). 4 T. L, K. 309 . Horse, 
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(vii) ExtmpUs of suhrw«thn m motor insurance (m). — T he general case in 
which insurers will ^ entiUed to. );ie subrogated to the remedies of the assured 
is where he is entitled to rights liga^st other persons in the following, inter 
alia, circumstances : 

(a) where the insured vehicle is lost or damaged whilst in the 
possession of a bailee for custody (e.g. garage proprietor or innkeeper (r)), 
work {e.g. repairs («>)) or use {e.g. person to whom the insured vehicle 
is hired or lent (x)) tmder such conditions as to make him liable for the 
safety of the v^icle, and impose upon him a duty with respect thereto 
\'arying with the circumstances ; or 

(b) where liability to a third party in respect of wliich the assured 
has bwn indemnified by his insurers is caused by the negligence of 
such persons falling within (a) above {y) ; or 

(c) where loss or damage is sustained by tlie insured veliicle at 
a time subsequent to the assured’s ha^g agreed to sell it and before 
the property therein passes to the purchaser (i) ; or 

where loss, damage or liability has been incurred by the 
assured in circumstances imposing a liability in tort on some other 
person and the insurers have indemnifie<l him with respect thereto (a). 
Sucii a position would arise where an accident involving damage to the 
assured's property or injury to a passenger of the assured or s(»nie other 
person has licen caused by the negligence of a third person {b). In 
such cases, common in practice (c), the insurers, luiving indemnified 
their assured, proceed in the assured's name against the negligent party 
lor the purpose of recouping themselves for the sum paid hy tliem in 
discharge of the indemnity (<f). 

(b) Position of the assared.— The main obligation of the assured who 
has b^n indemnified against a loss or liability by his insurers is to assist 
them to enforce the benefits of subrogation (r), 'The obligations which are 
thus imposed upon the assured correspond to and arc designed to render 
efieclive Uie rights of insurers which have been discussed above. 

1. Duties. — His ^•arious duties, each of which may be related to a 
corresponding right of tlic insurers, may be summarised as follows ; 

(i) Rights of action. — He must assist tlie insurers to enforce any rights of 
action to whi^ they arc subrogated, and to which he is entitled against 


(u) It should be borne in mind that nabro^Uon ap[>Itc't only to h habihtirs uixlrr 
m&urancc an arc in the nature of indemnity and nnt.r g . toprrmnul injuries of (lie assund 
or to nslt.<i of fnends dnvmg. tx- he not a nervaot or agent 

(I'l Ct ..^rniv BnJge House Hottl iSlmima). IM 137 L. T jtn/r.p 707 

(w) C( Kutler v PaJme*. 'IV12' a K B 87. 

Page V. ScoltuM Imimancf Corpotalion 9B L J K B 308 Amie.gi yog 
Ct. Jtnkms v Ittane (1933). 103 I. J. K B 150, and tax generally ante, p 703 

(yj 1-. g a friend to wlejm the car •» lent, or the driver ol another veliicU- with whom 
the aiisurrd «a.« liek! jointiy lialJc CaMrt o( thu Lharacter would as a rule urise onb 
where the aoaured is liatiU- to such Mfured third party as where he U in the relation of a 
master and pnocipal. See generally, chapter 11. anfr. pp 96 rf r ry 

(*) See ante, p. 707, and cl ItVrl of bngland hire Insuranee Co. v Itaaes, [1897] ' 
Q. B art ; PhantM Atsteraaer Co v Spooner, {(<>05] a K B. 753 

(«> See mnu, p. 703, and cases tbeie cited K\ng v I'lciorin huarante Co , [1896^ 

A. C. 2)0. 

(t) E.g wh«re the assured injures a passenger or pedestrian in a eollwion with 
another vehicle tor which he is held jointly responsible with the other driver 

(i-) See, e.g , EcUpsi PoUeie* v M»tkbmnk (19UI. 1 K. J C C. R 3ft) : poH, p. 737 
(d|i Hone, Camage emd Cemerol JmeurOiue Co, Ud,, v PeUk (1916I, 33 T. L. K. ) 3 ' • 
Page V. SeoUiik fauMroara CoeporeUton (1929), 98 L. J. K. B. 308. AmU, pp. 704. 709- 
(a) Dane v. Storage Intutatue Corpomitvn, lit^] 1 U- B. 54 ; Pegt v. Seouuk 
Immrmmce CorporaHcn {1929}, 98 L. J . K B 308 
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third parties (/). This obligation is frequently covered by an express con- 
dition in a motor policy requiring the assured to permit his insurers to initiate 
and control any legal proceedings which he may be entitled to bring respect- 
ing the subject-matter of the indemnity given by his policy, and to ^force 
his remedies for their own benefit (g). Since subrogation does not operate 
as an assignment the insurers are not entitled to resort to such proceedings 
in their own name, but must proceed in the name of the assured (A). This 
they cannot do without his express permission. For this reason motor 
policies generally contain a clause of the type just indicated (»). In the 
absence of such an express clause in the policy an assured who refuses to 
allow his insurers to use his name can be compelled to do so upon their 
providing him with indemnity against the costs of such proceedings as they 
desire to take (/). 

(ii) Duty not U> compromise rights against third parties . — He must 
not do anything to prejudice the insurers in obtaining the benefit of 
such of his rights and remedies as pass by subrogation to them. The cases 
in which it has been held that the assured must not compromise, release or 
renounce his rights against third parties to the prejudice of the insurers 
have already been referred to (A). 

Tliis obligation resting upon the assured is illustrated by the decision 
m the case of Horse, Carriage and General Insurance Co., Ltd. v. Fetch { 1 ), 
where a motor policy covered the assured's life for £i,ooo and also damage 
to the car. The assured was killed in a collision in which damage to the car 
costing to repair occurred. The insurers paid £r,o8i on the policy to 
the assured's executor, who brought an action under Lord Ca.mpbell's 
Act («) for damages for his brother s death, and included in his claim (») 
the cost of repairing the car. The defendants in this action settled it by 
payment of £1.250 in respect of lioth claims. The insurers had warned the 
assured's executor not to settle the action m such a way as to prejudice 
thtir right of subrogation in respect of damage to Uie car. In an action 
hy the insurers against the executor claiming payment of the £81 which 
they had paid on the policy in respect of the car as money had and received 
to their use, it was held by Rowxatt. J.. that if the executor had so dealt 
with the claim that it could not be ascertained what part of the sum paid 
in settlement represented the cost of repairs, the insurers were entitled to 
treat these as Iwing [laid in full and to recover the £Si either as money had 


if) Horit, Carrtagt and Oenrrai Insnreme* Co., LXd.. v I'rUh (1916). 33 T L. R. 131 ; 
Pof,! V Scottish Ininranct CorpoitUton {iupra] 

ig) London Gnaramh* Co v l-'ejmUi (18S0). 5 .App Cas 91 1 See chapter \ III, 
ante, p 397, an to how lar such clauses in motor politics arc valid and eflective to give 
the insurera any greater rights or ixiwers than thev i>osscss by subrogation in any case. 

(A) London Aunraner Lo v iaiwsbury (1783 . 3 boug K B. 235 . Dicken 
Jardtne (l8b«). L K. 3 C 1’. 039 . Simpion v tkom^on (1877). 3 .App Cas 2-0 C/, 

Abandonment, onto, p. 1199 

fi) See above, and see last note , . , „ , 

(I) Svwoas V. Mutkitn 4*’ L T 763 , King v, Vsetoria InsnraHce i.o [tSgoj 

A C 25b Hut where there has lawn a proper assignment of such right-, ot .ution 
within ». 136 ol the Ij»w of froperly Act. 1925 ; 15 Hslsbury's statutes 313, the insurers 

tnay tue in their own names. , „ , n . 

{k) West 0/ England Ftit Imnrante Co v. /saaa. [1897] 1 Q ^ • t hcrinn 

Assurdne* Co. v. ^ooner, (1903' 2KB 733- 

(w)**-^* Fatal A«»dwu Act. 1846; la Halsbury's Statute-s 335 . 

(*) ActordUtf to the report the tUim for damage to the c.ir was irregularU joined 
with the claim (ladcr Lord Campbell s Act Sec nnU. chapter 1. pp 53 " siW- 
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and received to their use or as damages for wrongful deprivation of their 
right of subrogation. ^ 

The impli^ obligation restaig upon the assured not to prejudice the 
insurers’ position consequent upon subrogation is usually extended by ex^n^ 
terms inserted in motor insurance policies which provide that, as a condition 
of his right to indemnity, the assured shall not make any admission, payment 
or settlement relating to the subject-matter of the claim without the consent 
of the insurers (o). Any breach by the assured of the duty under discussion, 
whether impli^ or as expressly imposed by the terms of any particular 
pmlicy, will render him liable to the insurers to account for such amount of 
the indemnity paid to him as will recompense them for the benefits whicli 
have been lost to them by reason of the assured’s breach of duty (p). 

(iii) Duty to reimburse if indemnified by a third party . — The right 
of insurers who have fully indemnified the assured in respect of his 
loss or liability, to receive the benefit of any excess amount over such sum 
as may be recovered by the assured in proceedings against third persons 
has b^n already mentioned (q). If the obligation to indemnify was. how- 
ever, limited in amount (r), and the assured thus only obtained partial 
recoupment from his insurers, he is entitled to retain such amount as he 
recovers in proceedings as is necessary to recoup him to tlic extent that the 
insurers arc under no liability (s). \\1ierc. however, the insurance is not 
expressly limited, but tlie subject-matter thereof is under- insured, the 
assured is not entitled to retain Uic whole of such excess amount as he may 
reco\*er, but must give his insurers the benefit of such amount of the excess 
as is propMrtionate to the relation between tiie amount of the risk insured 
and the value of the subject-matter ((). It thus appears that, as far as this 
aspxxt of subrogation is concerned, limited insurance gives the insurers 
lesser rights to claim against an excess recovered by the assured than does 
undcr-insurance. The right of insurers to claim reimbursement in tlicsc 
circumstances is not accurately defined in law (m), and may in some cases 
give rise to difikultics (v). 

(iv) Da/y to sue third to rights of action which the assured 

may be entitled to exercise against third panics, he must, upwn receiving 
pwper indemnity, lend his name to the insurers for the purpxjse of instituting 
and prosecuting proceeding and do all acts in liis pxiwer to assist them 
in such proceedings fie). This obligation, as has bera seen, is commonly 
covered by an express term in motoi insurance {xtlicks (x) . Where the subject- 
matter of insurance concerning which the assured has been indemnifi^ is 
co-terminous with the subject-matter of his rights against tiiird parties, no 


See chapter VIII, anu, p. yfb. 

(*) Ccmmrrctal i'mtm Asfnranct C« v Ltxtrr <18741. y Ch. App. 483; West 0/ 
EnfihmJ l-trr iiuitranee Co v lioaet, 18^7^ 1 II ait, Phamu Antaaaee Co v 
Spooner, '0305. » K B 753 . Jiane, Camafe mad General /nsurame* Co., Ltd. v. PeUh 
33 f- h «■ *31- 

(f) AnU. p atul there cited 

(r) As to limitrd hibitlty policies nmcra.lly, see an$e, chapter IX. p. 649 

(s) Commernal Union Anmamte Co. v. Luter 11874). 9 f-h- *I*P* 4*3 1 TA* Common- 
meaitk.fi^f} P. 1 16 

(0 Suioart v. Greenock itaetme tniuramee Co. I1S4S). e H. L. Caa. *39; Horik of 
England Iron Sltamikip Inturant* Asiociafion v. Arm.,tro*g {1870), L. R. J Q. B. *44 • 
Rankin v. Potter 51873), L R, 6 H L 83 

(«) See, fora lull (fawusiiion and .malyst* ol the anihrinty. Wetlord and Ot4«r-I3arry 
on File losarance, 4th Fdn , pp 333 . 

W Op- tu.. p 335 

(•») AnU. pp. 710 at sag., and caata there cHad. 

(•) Chapter Vlll, am*, p 39(3 
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dif&ctilty arises in determining with precision the rights of the insurers to 
control and conduct such proceedings (y). 

( 2 ) Partial subrogation. — But there is more difficulty in cases where 

(i) the amount of the indemnity is only partial and does not cover 
the whole of the loss (z) ; or 

(ii) in the more common case, the assured has a right of action 
against a third jDerson for injury or damage arising out of the same 
occurrence which is not, or is only partly, covered by his policy (a). 

This often arises where an assured sustains personal injuries and damage to 
the insured vehicle in the same accident (b). There his right to indemnity 
subsists only in relation to the pMsibly minor part of his rights against the 
party responsible, whilst as to his possibly major claim he is without benefit 
of insurance (c). An instance of this was the case of Horse, Carriage and 
General Insurance Co., Ltd. v. Petch (d), which has been previously discussed. 

In cases of this nature there is often great difficulty in defining the 
precise rights of the insurers or the obligations of the assured with respect 
to the latter’s rights of action. The following guiding principles may be 
considered reliable : 

(i) The insurers’ rights by subrogation are in such cases only 
partial (<) ; they cannot therefore seek or obtain (/) benefit from 
rights or remedies of the assurwl in respect of a claim concerning which 
they were luidcr no obligation to furnish indemnity (g) ; always re- 
membering that personal accidents and death benefits are not indemnity 
in this sense (A). 

(ii) The assured, on the other hand, is not entitled to prejudice 
tliosc partial rights of subrogation from which the insurers are entitled 
to benefit by making some settlement, arrangement or accord with 
the third person who is under liability to him w ith respect thereto (i). 
The force of this proposition is illustrated and Iwme out by the decision 
in Fetch's Case (ly The iussured is therefore bound by the obligations 
which the principles of subnjgalion impi^se upem him to render the 
necessary assistance to his insurers to secure the l^enefit of their rights, 
on the one hand, and to do noUiing to prejudice their position on the 
other (A). 


(.V) Chapter Vlll, awi*, pp 507 ti se-f. 

(jj t.t where the ariKiunt v>I the mdctnoity i-. Lmited Sec* chapter IX, an/e, 
p 0*7. on thw matter a* odccCecI hv the K«.«l Tr.iftio Aci.v 

E.g. ia Horsr, Comagt, &< v /V/<* 3J T L. K 131 

(hj Since he U not as a mlc cntiUrd to anv iHiientmly in respoci 6f injuries sustained, 
agauut his insuren. Though he ma>' be entitled to certain sjn-cific benefits in particular 


cases ol injury. See chapter Vlll. aafr. p 540 

(c) /.». when the policy docs not tover such rislcs. Where such risks are cocered. 
but the insnnrs diapttte liability in respect ol a part ol them, by way of repudiation 
or otherw'iae, no right of subrogation ansrs. See Page v. SroUis* Imuranie Corporation 
(<9*9). 98 L. J. K. B. 308. and see ante. pp. 704 ti srq 

(rf) {1916), 33 T. L, R. iji, and see onlr, pp 711 »i s«?- d- • 

(») Page V. SeatUsk Insmenue Corporalton (in/>r.i) ; Duus, BrOu*« 6- Co. v. maeing 
(1906), *a T. L. R. 519, 

(/) See, aa to the elfect of the usual danse in a motor policy purporting to empower 
them «o to do, mff, chapter VIII, p. )9d. 

(r) The aante mi« wiU. it 1 * sutoitted. apply when the insure” hav-c repu^at^ 

lUbQity in reipiKrt of Ally claini ; or under tht policy* as a vrhole. Although ilt ey 

in fact paid, no aCKh defence can be raised by the third party. 
f*\ See MMU, chapter U, pp. 74 at ra? 

(i) See mmi$, pp. 711 at aaa. 
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(Hi) Should the insurers control such proceedings they abo are 
subject to a similar restriction as rests upon the a^ured himself in 
the events outlined in (ii) above (/). 

(iv) Where the insurers are not entitled to more than partial subro- 
gation they are not entitled, subject to any term to the contrary con- 
tained in the policy (m ) , to require the assured to permit them to have 
the conduct or control of proceedings against third parties extending 
to matters extraneous to their rights of subrogation (n). Their position 
in such case is fully protected by the obligations resting upon the 
assured, by the operation of the general principle of subrogation, not 
to do anything to prejudice or diminish his insurers' rights and to 
render such assistance as they require of him (o). Indeed m Motley v. 
Moore (oo). Sir Boyd Merriman, P., stated emphatically, though 
obiter, that no arrangements made between insurers behind the scenes 
[cf. a knock for kne^ agreement) should in any way derogate from 
the full legal rights of the assured to claim against any other party in 
respect of matters extraneous to the insurers’ rights of subrogation. If 
the insurers do not wish to exercise those rights, the assured may still 
claim the full amount of the loss suffered by him, even though he has 
already been paid the whole or part of that sum by his insurers, Though 
he will hold any sum obtained from the third party by action or by 
settlement in respect of which he has already received an indemnity 
from his insurers, in trust for them. 

(c) Position of third parties. — The operation of the doctrine of 
subrogation must be considered from the point of %-iew of third parties, 
including both persons against whom the assured was entitled to exercise or 
enforce rights and remedies and persons to whom the appellation " third 
parties " is more commonly limited in motor insurance, who acquire rights 
against the assured or his insurers by virtue of Common Law or Statute (p). 

(i) Defences ai'aHable to third parties . — .\s far as third parties against 
whom the assured is enlitied to exercise rights ari.sing in contract or tort 
in connection Viiih the subject-matter of the indemnity are concerned, the 
nature and extent of their obligations is little changed by the subn^ation 
of insurers to an assured’s rights {q). \Mulst they arc not liable to be sued 
by the insurers directly, save in the case of an assignment (r), which being 
" subject to equities " (s) would not. as a rule, prejudice the position of 
such third parties, they arc also not permitted to set up by way of defence 
that the assured is not suing in his own right (/), or that he has already been 


It} Qntbtc Firt Ituiirancr Co v. Si. Lomt ( i S51). 7 }Aoo. P. C. C. 286 ; ftiisim [Jamei ) 
6 -Sfmi,LJd.v Ktlion L.tmt {Livtrpool\. Ltd .[li/ob] 2 217 ; Tin Writ h Ctrl 

22 T. L. R. aitd cf. tbc insoren' ngbts under an e x pre si condiUon of the poliev, 
amU. chapter VIII. p, 3^. and M'orUyv Moort. 2 K. B 359 ; [1936] 2 All E. R- 

79 (C K) 

(m) Aa to the eflect of the uwal ciauae in a motur policy purporting to allow 
invurm to enforce such nghu for their uwa benefit, see amU. chapter VI 11 . p 399 , 

(■) Comumetcial Itiuon jftturanea Co. r. Litter (1874), g Ch App. 4S3, oM ante, 
pp- 711-12, chapter VIU, ante, p soft. 

(o) AnJe. p. 711. 

(oof f r93*>] 2 K. B 339 ; li9jft] 2 AM E. R. 79. 

fpi PartKoiariy an^r the Third Parties (Rights against Insnren) Act, I 93 ° 
(tee chapter III. anie ) ; the Road Traific Act, 1934 (see chapter V, ante). 

Iqi As to the cruet in which they are fifcety to be allcctecl, see mute. pp. J09 tt 
(rj SiMOtM V. Thomson {1877). 3 App. Cat. 279 ; Kmf v. Vtttona Intwramc* Co.. 
[1890*; A C. 2^. 

(<) Law of Property Act, 1923. s. 136 ; 1 3 Haisbttr>''t SUtatet 313. 
m Masam ». Swarfutry (1782), 3 Dung. K. B. &i ; London Aunrnntt Co. y. Sninihnry 
(<7w3)> 3 Doug, K. B. 243 ; Symons v. Anthem (1882). 46 L>. T. 763. 
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indetnmfiftd. tMwiie, in respect oi the loss lor which he is claiming (u). 
The deience ttet the insurers were not Uihle to indemnity theii assur^ 
under the terms ol the policy is also inadmissible, upon the general principle 
that the ^ition as between assured and insurers, whether as to the terms 
oi the policy or as to payment, does not concern his hability to the assured, 
which is distinct in character and quantum from the latter’s right to in- 
demnity against his insurers (v). On the other hand, when the insurers 
have indemnified their assured and proceedings are being brought for their 
benefit, the party sued is entitled to treat the insurers as the real plaintiffs 
and thus to rely upon the following defences (i£>) : 

(i) that under a term in the policy the insurers have relinquished 
their rights against him (x) ; 

(ii) that the policy of insurance was invalid (c.g. as amounting to 
a wager) (y ) ; 

(iii) that the insurers arc not entitled in law to pursue their claim to 
benefit by subrogation {e.g. where they arc alien enemies (z)). 

But third parties, althougli in certain exceptional cases entitled to rely 
upon defences which can only arise as against the insurers and not against 
the assured (a), arc always entitled to the benefit of any defences which they 
could validly rely upon against claims by the assured personally. Thus, 
where the as.sured in breach of his duty towards the insurers and without 
their consent enters into a compromise to release, compound or renounce 
his rights against such tliird party, the third party so benefited may validly 
set up such compromise by way of defence, and the insurers wall be pre- 
cluded from succeeding in the claim against liim, althou.gh entitled to claim 
against the assured for an account or damages in resjiect of such breach 
of duty [b). 

(ii) Position of injured third parties . — The question as to how far persons, 
to whom the assured ha,s incurred liability against which the insurers are 
liaole to indemnify him. that is, " third parties ” in the common language 
of motor car insurance, may be affected by the rules of subrogation, is one 
which has only been rendered important by legislation whereunder rights 
and liabilities may ari.se directly between insurers and injured “ third 
parties " in certain circumstances (c). 

The insurers' obligations to such third parties, although stalutorj’ in 
origin and incidence, arc nevertheless subject in tlie main to the conditions, 
control and limitations contained in the policy of insurance betwxcn the 
insurers and their assured ((/). To a considerable extent, therefore, third 
parties stand in the shoes of the assured as far as rights against insurers 


(u) Dartrll v. TthbtUS (iSSo), j Q 11 D, 5 O 0 

(f) Jiing V. t'lrtofia Jnmrnmr Co (iupta), and sec cases cited in notes (!) and («) 
ante, p. 711, and generally pp. 709-1 '. 

(b) Itantll V. Tihbim (iSSo), s Cf •* • CaiUUain v, Preston (18S3), 11 

Q. B. D 380. 

(») Thomas & Co v. Br<m-n (iS*)!*!. 4 Com. Cas. iSO. 

(y) Edwards (John) Co. v. Motor Vnson Insvranee Co. [19^2] 2 K. B, and 
cases themn cited. Sea anU, pp. 70^-3. 

(f) Th* Patm Brands, [1916] P. 330 

(a) Ante, p 709. Sec notes (*1. tv) and (B. above. , 

(b) See anU. p 709. and ca»e» there cited. But the insurers would not be so entity 
in the event ol their having wrongly repudiated liability, a.s a rule. Ssce cnapter . , 

ir*iJ*.^P^ io6. and chapter HI. pp. i3o et ay., and chapter V. 

pp. 271 ttSOf. 
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are concerned (e). The question thus arises as to what, if any. extent the 
thinl party becomes obliged to assist the insurers in enforcing rights acquired 
by subrogation. It is submitd^ that subrogation can have no appUcatum 
as between insurers and third parties, since the doctrine is one of the om- 
sequences of the existence of a contract of indemnity, and that no con- 
tractual tie from which subrogation can flow subsists between assured and 
insurers (/). The third party and the insurers against whom he enjoys 
statutory rights in certain events are therefore at arm’s length and no 
relationship other than that arising from the provisions of the relevant 
statutes themselves arises or exists l)etween them (g). The M.I.B. Agree- 
ments. which were considered in chapter VI. make no difference to this 
principle. But in order to receive full satisfaction of their claims against the 
“ assured *' the third parties must comply with three simple conditions pre- 
cedent, which have been set out in full in the chapter referred to. 

5. Modification of subrogation by agreement (A). 

(a) By terms of policy — .Mlusion has been made in this chapter to 
the express obligation of assistance and prohibition of action prejudicial 
to the insurers imposed upon the assured by the conditions of the common 
form of motor insurance policy (i) ; these matters were discussed in an 
earlier chapter. 

(i) RaUable contribution clause. — The onl}' other condition of the ix>lic\- 
which may affect the operation of subrogation which remains to be con- 
sidered is the wcU-knowm " rateable contribution clause " (;). So in Jenkins 
V. Deane (A). Godd.'VRD, J., pointed out that where the insurers have paid 
a loss in full under a policy- containing a rateable contribution clause, they 
can by subrogation enforce any riglits the assured has under another policy 
covering the same loss and thus enforce contribution against the other 
insurers. 

(ii) Contribution and subrogation. — In such an event, however, the insurers 
are more likely to take advantage of the benetits of contnbution whidi arc 
applicable to double insurance (/), since in order to do so it will, as a rule (m). 
be unnccessarj' for the insurer to prove that he has {raid his assured in respect 
of the loss before he can claim the benefits of contribution (n). Whilst the 
latter doctrine does have several features in common with subrogation, botli 
of them flowing from the principle i>f indemnity, they are in truth separate 
and distinct, and it is not desirable in practice to confuse them (o). 


(r) £ g as to the terms, limiulK>n», exclucioos itncl umditioiu ot the policy. »ubjc-vt 
to the provtsioas ai the Hoad Traffic Acta. and loya- 

if} Thu contractual tic between party entitled and party liable to indemnity >■> 
fantufflentai to aubrogation. bee aalr. p 702, and M^'amdik, J.'t, judgment, m 
E 4 wards ^tdor L'mtoti Insurance Co , ' lOJi,’ a K B. *40. 

ig] Std quaere : it u dunbtful as to how far the jinncijiie indicated hold* in relation 
to third partien sucteedtHg to the amiired't ri^hta under the Third Partie# Act, lojo 
Such rights are merely those en)oyed by the uoaured, not special rights such as thow 
created by the Road Traffic Acts. i 9 }(>- 4 . expressly or impliedly in lavoor of thinl 
parties injured. Thus, if the third p^y ciaims against two defendant* and aequin-. 
the righu under his policy of one. « the third party bound to sMust that one’s insurers 
to pineecute whatever they have against the *«eo»i defendant I 

(A) 5 )«e pp 706, 71a. ante. Dome v Afortfog* tmurmuce Corparaliom. (1844} • 

(l) These condiuons may to nrae extent increase the aHand’s obUgattOOS peyi'nd 
theaonnal See enfs. p. 713. 

0 ) Chapter VHI. anir. pp. 604 «r {k} (1933). tos J K. B. ajo. 

(/) SeepoH.pp. 7i9«fMr.,aad aatothemenaingof "double iasnnace,'‘^e*f, p- 7 ^' 

(m) Aa to whM. see pott. p. 733. 

In) See foM. pp. 734 *t Mf. J^yment is. however, a condition of lubrogatioa, eerr, 
P 7«»4 

(«) Vot a comporwn, see fia$t, p. 730. 
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(b) By extraaeons agreement. — It frequently happens that the 
assured sustains loss or liability gainst which he is entitled to claim, and 
obtains indemnity from his own insurers, through the negligence or -breach 
of duty of some third person who is also covered by insu^^lnce in respect of 
such occurrence. It is common in practice that insurers who to-day cany 
on large business in claims and counterclaims tnier se shall subject their 
mutual relationships to the control of an agreement whereby their respective 
claims are balance against one another and payment is made by one to 
the other only in respect of such balance as may at any agreed moment be 
outstanding between them. These are known as “ knock for knock ” 
agreements and " claims sharing " agreements (00). 


(1) “Knock for knock " agreements.— Where the assured and the 
third party who is liable to them are both insured, and such an agreement 
subsists between their respective insurers, no subrogation arises, but the in- 
surers of either pary bear the respective loss (p) . This exclusion of subroga- 
tion by agreement applies only, however, to circumstances in which the in- 
surance contracts arc valid and subsisting uf)on both sides. If the third 
party’s insunince is void, no case for the application of “ knock for knock” 
arises, and the insurers are remitted to the benefits of subrogation. 

The principles which govern the insurers' position in such cases are 
illustrated by the decision in the case of the Hell Assurance Corporaiion v. 
Licenses and General Insurance Co. (q), where there was a knock for knock 
agreement in the following terms : 

“ On the occurrence of a collision between a vehicle insured with one of 
" the alMvc-mentioned companies and a vehicle insured with the other above- 
" mentioned comfKiny, each company shall bear the cost of making good the 
" damage (if any) actually caused by such collision to the vehicle insured 
" with iUclI.” 


The Bell Company had insured a Hupmobile car belonging to X. under 
.1 policy issued to him, and the Licenses & General Company a Ford car 
l)elonging to Y. under a policy issued to Z. 

A Collision occurred between the Ford and Hupmobile in respect of 
whicli the Bell Company paid X. £257. Ihe sum recovered from him by Y. 
The Licenses & General Company were not liable to T . in resp>ect of the 
accident, because there was no policy with him, and not to Z. because he 
had no insurable interest in the Ford car. 

It was held by the Court of Appeal (r) that as there was at the material 
time, viz. the timeof the collision, no enforceable policy in respect of the Ford, 
that car and the claim did not come within the terms of the agreement (s) : 

" In each '"»<“* what the agreement is referring to is a policy which is 
“ enforceable at the material time — that is, the moment of the collision. 
" That that u so 1 think follows from what must have been the intention ot 
" the parties, namely, that each should bear its own loss, not that one should 
■' bear its real actual loss and the other should be treated as though it were 
" bearing a loss although it bore no loss at aU. The words ^ 

" (trai* of the asreenient bear that out because they pronde that in me 
■ ■ of a coUhSnUking place each company the 

" good the damage (if any) actually caused by the vehicl e insured by itselt. 

(ouTA^towirfewimwk^ »» one under which 

to vehicUciaiiBsimipeeuvaof the liability or .nn««^eol 

and a "daiou sharing " agreement b one under which they agree to treat tmni paixy 


them b .Hiucity of authority on the effect of knock for 


ip) 

know agraBmeats. 


(f) Cf. Jem 


17 LI. L. R. 100. 
'imMmi V. Deem (i 933 )< 


(r) BaNKss, Sewnroa and Atkin, L.JJ. 
103 L. J. K. B. »jo. 
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" That must, of course, refer to actual liability. . It does not create a liability 
*' which doesnotexistandertllepolicy. It refersto an actual liability created 
" and existing under the poBey^* (I). 

Assured's rig?Us affecled by knock for knock agreemeni, — It should be 
noted that the assured’s rights may, or may seem to be. prejudiced by the 
existence of a knock for knock agreement between his insurers and the 
insurers of some third party. This occurs : 

(i) In regard to the assured's right to a " no claims bonus " under his 
policy. — Where the assured makes a claim in respect or gives notice of an 
accident involving a third party with whose insurers the assured’s insurers 
have a knock for knock agreement, be may lose liis right to a " no<laims " 
bonus, although he attributes the fault entirely to the third party. Some 
policies contain an express exception in the " no claims bonus ” clause («), 
which prevents this hardship, and many insurers will waive their right to 
treat such a claim as a ground for refusing the rebate or bonus. 

(ii) In regard to the assured’s right to sue the third party. — When the assured 
is invoh'ed in an accident causing damage to his vehicle and personal 
injuries to himself, the damage to the vehicle may come within a knock for 
kn<Kk arrangement between his insurers and the insurers of the third party 
whose negligence caused the accident. In this case the assured may wish 
to take proceedings in respect of his injuries, whilst his insurers do not. 
The same position may arise under a ptdicy which requires the assured to 
bear a spedhed amount of the los-s in any one accident (r). 

In practice, what generally happens is that the assured is left by his 
insurers to take his own action against the third party for the personal 
injuries only, or for the amount of the loss or damage which he has to bear, 
thus settling the other loss or damage under the knock for kiun k arrange- 
ment. The assured can, howcr’cr, m these circumstances insist upon being 
allowed to claim for the whole of the loss or damage sustained by him in the 
accident. The clause which gives his insurers the right to take over or 
control and settle any third jwty claims would not apply in these circum- 
’ stances, since the assured would be asserting that there was no liability on 
his part and therefore no liability of his insurers under the policy (ip). The 
knodc for knock agreement, being made Ix-hind his back and to which 
he is not a party, cannot aHect his legal right to sue (iru). 

Oi the other hand, if the assured adopts this attitude and insists on 
suing the third party for all the loss arising from the accident, he may hnd 
that if he loses the action and the third party succeeds in a counterclaim 
against him. he will have lost hb right to an indemnity in respect of such 
counterclaim iw). But in such dncumstances be will probably not also lose 
hb right to indemnity m respect of damage to his stIiicIc (*). 

(fj /Vr DAKKr-s. L J . 1 7 U I. K loo. Btpp loi-i It t* itubmttted tluit the samr 
reastjning m applicable to where there lias been a repuduiuon oi liability by one of the 
insuren in respect of thmr policy or the particitlar event concerned. But in the latter 
case coatntniuoa might be excluded pM-i-Mj the other inanrer by a breach of oonditioo 
tw hia aaaured alter the accraal of lutnhty cos'ered by the policy. See Keoemlly. 
chapter Vfll, ante, p, 527, and contnmt the mrarer'a poaition under a knock for knock 
agreemeDt with hts ordiiuuy naht of contnbutian, pott, p. jro, and cf. Amtim v. Zuno 
General Atetdmi and l.iahtMy tnsmrancr Co.. Ltd , '1943] K. B. 230 : ^1943] i All K. B 
516 fC. A.). 

(m) At to which, see {ally, antt. chapter VIII. P 339 . 

|d) For this type of policy, see anti, chapter V 1 1 T p. A49. 

(w) Mortey v. Moore, Ci93b] 1 K. B- 359 ; f«9ibj a AH fc. R. 79, discussed luMy. «»*’• 
P 39 « 

faml Having failed to perlorm s cooditkA precedent to bis insurers' liability under 
the policy. 

it) Since he is entitled to this regsrdiese ol any qnectioa of liuUlity. 
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(2) Subrogation for costa. — The question as to how far the insurers 
are entitled to exercise the rights of subrogation in respect of the costs 
awarded to the assured in proceedings between him and a third party is 
considered later (y). 

6. Effect of wrongful repudiation on subrogation. 

(i) Where the repuduUitm does not put an end to the policy.— Where the 
insurers wrongful repudiation is not treated by the assured as a renunciation 
of the policy (r) the insurers who are ultimately made to pay the indemnity 
which they have refused will, it is submitted, be entitled to the benefits of 
subrogation to the same extent as if there had been no repudiation (a). 

(ii) Where the repudiation terminates the policy .—Where the assured 
treats the wrongful repudiation as terminating the policy and claims the 
amount of the indemnity due thereunder as damages {b), the insurers who 
arc held liable to pay and do pay this sum will not apparently be entitled 
to any rights by subrogation (c). Therefore, if the assured has in the mean- 
time compromised or al^doned his claim against a third party, they will 
have no right to complain. On the other hand, although they may have no 
right to enforce the assured’s remedies against a third party by subrogation, 
the existence of such remedies may be taken into account in assessing 
damages (d), and if the assured, having compelled his insurers to di.scharge 
the indemnity which they repudiated (e), afterwards recoverscomp)ensation 
from a third party in respect of the same subject-matter, the insurers will, 
it is submitted, be entiti^ to claim reimbursement pro tanio (/). 


PART 2 — CONTRIBUTION (g) 

The principle of contribution, like that of subrogation, appears to have 
originated from the law of marine insurance, but it is now well settled to be 
applicable to all other types of insurance, including the insurance of motor 
vehicles, 

" I am not aware that there have been any cases with reference to fire 
“ (K>Ucies sitnUar to those which have ansen on marine policies, but should 
“ any such arise I do not see why the principle enunciated by Lord Mansfield 
'■ in the older case o( Goditi v, London .Assurance Co. [h) should not be equally 
•• applicable to fire polidcsas to marine policies. One passageof hisjudgment 
■' has been referred to in the course ot the argument, and there is another 
" very concise statement by lum to tins cficct : ' but a double insurance is 
" ' where tlic same man is to receive two suras instead of one. or the same 
" ' sum twice over for the same loss, by reason of lus havmg made two 
" ' insurances upon the same goods oi the same ship ’ ' ’ (i). 

It appears, therefore, tliat contribution applies to cases of “ double 
insurance." Insurance against loss of or damage to property, or gainst 
liability is, as has been previously stated, in the nature of indemnity (j). 


iv) Poll, p, 739. 

(*) A* to which sec fully, ante, chapter IX, p. 673 

(a) iiince the policy m this case is treated as still subsisting for all purpos^. 

(fc) 1$ damages tor wrongful repudiation or for breach of contract. See fully. 

aHi«. pp 673 at sea. r a ..i 

(4 See per Coluns, J., in HVjf of England Firt Insuiamt Co. v Isaacs, [i» 9 oJ 

* C? “■ 377. at P 38 ^ 

(d) I.e. Bs between insurers and assured 

(») By an action lor damages or otherwise l/l Sec aide. p. 

(g) See chapter II. aatf. pp. 103 r/ ley (*> I'Ti*)-' 

( 1 ) P*T BaOoaXUV, J.A . in Sortk HnHsk and Mncantile Jnsuranee Co. >. London, 
Liverpool and Clobe Insnrante Co. (1S77). Ch. D. 569. at p. 587. 

(j) itnis. p.bpp.aodchapterll.pp. bee MwgaHV. Pries (1849). 4 E^ch. 615. 
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Onitribution, like subrogaticHi, does not, therefore, appljr to the peraonal 
accidoit or death benefits givm by motor policies (k). At die same time 
there is no limit to the nombev of insurances which an assured may effect 
for the purpose of indemnifying him against the same risks to tlie same 
subject-matter. If, where an assured had effected double insurance, he were 
able to insist upon the fulfilment of his rights against every insurer, ^e result 
would be that he would recover more than was necessary to indenmify him 
against the loss or liability insured (/}. Such a result would be contrary 
to the basic principles of indemnity which must control the position of 
assured and insurers, respectively, under such contracts (m). The principles 
of subrogation and contribution come into play in such circumstances to 
regulate the position of the several insurers who have separately agreed to 
indemnify the assured in respect of the same loss or liability, so as, on the 
cme hand, to prevent the asaired from recovering more tlian is necessary to 
indemnify him (n), and on the other, to regulate the reciprocal rights and 
liabilities of insurers in such a way that justice is done to all of them (o). 

1 . Ckmtribution and subrogation. — In certain respects the principle of 
contribution bears a superficial resemblance to that of subrogation which 
has been last discussed (p). Their common features, however, are only such 
as proceed from the basis of indemnity upon which they both rest. Contribu- 
tion differs fundamentally from subrogation in at least three respects. 
First, subrogation applies where there is only one policy of insurance, whereas 
contribution necessitates "double insurance." and consequently se\'eral 
insurers [q). Second, contribution only arises where tlic total amount of 
insurance is greater than the sum which is necessary to indemnify the 
assured against loss or liability (r). Third, whereas payment to the assured 
is an essential feature common to both (s). insurers who are taking advantage 
of the principle of contribution claim in their own right and in their own 
names (/). 

Contribution, ag^, is sometimes confused with the situation which arises 
under the type of mutual arrangements between insurers known as " knock 
for knock " agreements, which have been discussed in connection with 
subrogation, of which subject they properly form a part (u). Examination 

(A) See ante, p. 701 

(/) SeeonU.p 701 ; A>u>i>rv. (1763), J Wm. Bl. 41(1 ; Morgan v f‘nce {mproj 
iVOitams V. A'onlA Cktna Jniuranc* Co. (1870), 1 C. H. D 737. 

(••) Sceonfa, p. 699.aiid cluplcT tl, aiile, pp 71 r< 1*9 But uiDtnbution, like subio- 
gation, is only applicable to sneb insurance as is in Uie nature ol indemnity. It >■> 
not. t.g.. auplicat^ to personal inju^ insurance See anU, p. 701 . 

(a) Godtn V. Lomdon Jtsnramc* Co. {1758}, i Burr 48)7 ; Williams v. .VisrM Chiitj 
Ismtrane* Co. Uispra ) ; SartA BrUitk assi Mrreanlile Insnrantr Co. v London. , 
Itunrassc* Co. (1877). S Ch. D. 569. 

(0) Ibid., and see jcssxi., M.K.. in H'ttfMsiu v. Sortk China Insnfane* Co. (187b;, 
I C. P. D. 737, at p. 768. 

(p) a. and*, pp. 6 ^ ol tog. 

(f) Cl. Jmkisu V. Doano (1933). 103 L. J. K. B. ayo, where Godoakd, J., intimatetl 
that insofim jrho had paid a ctaim or lota migbt be subrogated to thidr aasurwcl'i 
fights seaiMt co-iaanrera ol the mine lorn, and this occurred in AmUn v. Znritk Gtntrai 
AtcuUsUarndLsabiMylsuttrametCo., Ltd., (1943] K. B. 330; [1943] 1 AU E. R.3t6(C. A I 
In mch a case it Is really umurymry to retort to the a^hcation of the doctrine 
tabrogatiao aince coatributson exists independently of and apart from it. 

(ri Norik BriOsk. &c., Imtnramu Co. v. Lamdom, LtoorpoM and Gkb* Imsmma Co 
5 Ch. D. 569. at p. 581, Amtntom SsnOy Co. of Nom York v. Wrigktum (igio). 
103 L T. 663. 

(1) v<ais.p. 704. 

(0 Sm poot. p. 734, and the comments ot Uacmooiom. L.J., la ifatMn v. Znru* 
Gmural AteUmU assd IMittfy Imnranu Co., Lid., fiMiJ K. B. 13* ; [isgkj i AB E. R 
316. 

(a) Asstr, p. jsj. 
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of Ae circuinst&nces in which a knock for knock agreement arises cleariy 
indicates that there is no resemblance between the cases to which they 
a.pply 1 which could only be called “ double insurance ” in the sense that there 
are two separate people separately insured against separate risks {v), and 
cases where contnbution is applicable which involve “ double insurance ” 
in its true meaning as defined below. 

The subject of contribution is best treated under three heads : (i) the 
conditions which are necessary in order that it should arise ; {2) the effects 
of the principle when it does come into play ; and (3) the effect on contribu- 
tion of certain terms commonly to be found in motor insurance policies. 

2. Gonditioui precedent to contribution. 

(a) Double inaurance. — The first and most important condition for the 
operation of the principles of contribution is that there should be a case of 
“ double insurance.” " Double insurance ’’ is defined most appropriately 
by Lord Mansfield as ” VMiere the same man is to receive two sums instead 
of one or the same sum twice over for the same loss by reason of his having 
made two insurances upon the same goods or the same ship.” (x) True 
double insurance involves, therefore, the following features ; 

(a) the same peril is insured against ; 

(b) the same interest in the same subject-matter is insured ; 

(c) both insurances shall be effected by the same assured. 

Each of these needs some separate discussion. 

(i) Tht same peril. — All the insurances must contain obligations, inter 
alia, by the different insurers to indemnify the assured against the same 
loss or liability (y). The loss or liability in this sense must, of course, be 
interpreted in accordance with the conditions in which it eventuates (z). 
Some difficulty arises, particularly in motor insurance cases, where policies 
commonly contain clauses excluding Uability for risks which are covered 
by other subsisting insurance (a). The effect of these clauses has been 
discussed in a preceding chapter, particularly in relation to Gale's and Loyst’s 
Cases (6) and Weddell's Case (c). Whibt reserving this question for later 
discussion (rf) it may at this juncture be said that a peril insurance against 
w'hich is expressly excluded by the terms of any particular policy can hardly 
be said to be one in respect of wftich liability arises under that policy so as 
to impose an obligation upon the insurers to pay under it (e). 

(ii) The same subject-matter insured. — The same interest in the same 
subject-matter must be covered by the double insurance (/). It is not 
necessary that the amount of the insurance should be the same in each 


(f) Altboogb to the cin;umst*nce& it may be that the sci>arate msurances become 
mutually applKahle, A». * where A and » are separately tosured and b^me 
involveo in two ftucc^cuuiivo for one of which cath assured was liable to the 

othw^ia I175S), i Burr ^Sq. at p. 49^. Quoted at 

** ‘{y\ V, Nora Ckina InsMtanee Co. (1870), i C. P. D. 757 - ^ 

p. yjo, and per Coi>da«d, J.. in Jrahtm v. D*oh« (1933). |°3 ^ . J'v; 

(*) Norik Brititk and MrrcanttU Imwanca Co. London and Globe lusnrance Co. 

pp. 5i<i. 004 - w ‘ K B. 359 

te) fiotil a K B Post, p. 727- 

{#) dmJatiam AgnJiturai Co. v. Sanndrrs l'S 7 .Sl I- « ^ 

citnd in hoIm (W mia U) diseuwed in chapter VIU. at p. 529 . _ . , . 

ktercantUa tmurmnea Co. v. London. &<■. Olob* Jnsnrancr ^ • 5<^ . 

Anmttam Surety Co, of Nem York v. Wnthhon (tqio), 103 L. 1. 003. 

LMA, 


3 * 
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policy (?), nor is it necessary that each policy should be restricted to the 
same subject-matter (A^. The essential conation is that the policies should 
all cover the same subject-mattef to some extent and whether or not they 
cover anything in addition to the common subject-matter. 

(iii) TIu same assured. — ^The third feature of double insurance, that the 
policies shall have been effected by the same assured, has become blurred 
in modem motor insurance law (t) owing to the effect of section 36 (4) of the 
Road Traffic Act, 1934. By that section, as was decided in TattersaU v. 
DrysdaU (A), the " authorised driver ” is given a right to sue insurers for an 
indemnity under the policy, although in fact he never signed the policy him- 
self. In Digby’s Case (/) it was decided that under the nonnal extension 
clause granting cover to an authorised driver, such a person while driving 
becomes pro hoc vice the assured. To this extent, therefore, motor insurance 
policy is unique in that persons not signatories to an agreement are deemed 
to be parties thereto. The following dictum of J.sMF.s, L.J., taken from his 
judgment in the North British and Mercantile Insurance Co. v. London, 
Liverpool and Globe Insurance Co. («), indicates how essential and funda- 
mental this condition is to the whole principle of contribution ; 

*■ The case is this : B. being liable to make good any loss by fire of the 
“ goods to R., insured the goods in one office, and R.. for his own protection, 
insured the goods in another office. There was no communication between 
*' the two offices or between the two persons iasured. Under these circum- 
*' stances it seems to me utterly impossible to say there might have been 
" any contribution. Contribution exists where the thing is done by the 
*' same person against the same loss and to prevent a man first of all from 
'■ recovering more than the whole loss or, if he recovers the whole loss from 
“one which be could have recovered from the other, then to make the 
" parties contribute rateably (w). But that only applies where there is the 
“ same person insuring the same interest with more than one office." 

In Gale's and Loyst's Cases (0} and Weddell's Case {p) the point that the 
policies must both have been effected by the same assured in order to render 
the principle of contribution operative was not taken, a fact which was 
probably due to the parties having sued as trustees on behalf of persons 
alleged to be indirectly entitled to indemnity under a policy effected by the 
" trustee ” (q) in his name (r). WTiile in A usUn v. Zurich General A ccident and 
Liability Insurance Co., Ltd. (r), which was decided after Digby's Case and 
TaltersaU v. Drysdale, this spcxial characteristic of motor insurance law was 
recognised. .‘\s n^ards motor insurance policies, therefore, this third feature 


(g) American Surety Co. of Sew York v. Wngkbon [snf>ro). 

(A) Sortk BrUuk and .Mercantile Ininrance Co. v. London. i5<.. Glotte Imurance Co. 
Uupraj. 

fi) Although Godd&bo, J. (ai be then wu), io Jenkini v. Deane (1933). 103 

L. J. K. B. 130. u explicit on the point. • 

(A) [193$} a K. B. 174. In Amhn v. Zuruk OeneraJ Accident and Liability /murance 
Co.. Ltd., li 94 S] K. B. 250 ; 11945] 1 AU E. K. 31b, tint right to tue wat extended to 
cover ciami* under the policy not only in respect of Road Traffic Act liabilities but also 
claims in rentect of any risks covered by the policy. Ant*, p. 213. 

(h [»9t3i A. C. 121, at p. 139 ; [194*1 * All E R. 319. at p, 32«. frr Lord Wxicht, 
sale. p. 313. 

(ml (I«77). 5 Ch. D. 369, at p 5»i. 

As to this, tee chapter VlII, ante. p. 604. and p. 727, potl. 

(o) [i92«] I K. B. 359. 

(pi [iv3*j 2 KB. 363. Sec ttus and Ga/e't Case discutscd at length, chapter VlII, 
aau. p. 539, 

(gj As to thit method of procedure, tee chapter II, ante, and chapter VlII, ante, 
P 3*9 

(r) As to donble insnruKe by different persons, sec pint, p, 7*6. 

fj) i»945l K. B. 330 ; [i9+3i 1 AU E. fc. 316 (C. A.). 
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of double insurance may be expressed as requiring that both insurances shall 
indemnify the same assured. 

(b) Subsisting pollcios. — The second condition of contribution is that all 

the policies to which it is said to apply in any particular case must be policies 
in force and legally binding at the time when the loss occurs (<) . If for some 
reason or other one of the policies is void or unenforceable no question of 
contribution can arise with respect to it («). Similarly, if at the time of the loss 
one of the policies has lapsed (n) , is void (w) or has not yet become effective {x) 
the doctrine does not apply (y). Although it is clear that the policies must 
all be valid and subsisting at the time when the loss insured against under 
them occurs, yet where something has occurred after the loss which dis- 
entitles the assured to his indemnity under one policy the insurers of the 
other may be prejudiced from obtaining the benefits of contribution. Thus 
in V. Zurich General Accident and Liability Insurance Co., Ltd. {a), the 

facts of which have already been discussed, a motorist, who had already been 
paid in full by insurers under his own policy in respect of an accident and 
claimed an indemnity, or alternatively contribution under a friend's driving 
clause from the insurers who had issued a policy covering the driving of 
the car concerned in the accident, failed to give notice to the insurers of his 
friend's car of impending prosecutions for dangerous and careless driving of 
that car. Although he had never seen his friend’s motor insurance policy, 
he was held to have been in breach of a clause therein requiring persons 
insured thereby to give notice in writing to the company of any impending 
prosecution, and he was therefore unable to recover any sum in respect of 
the accident from his friend's insurers (b). To have held that he w’as entitled 
to ignore the condition as to notice (although he was bound by the terms of 
his friend's policy in so far as they could apply) would have resulted in the 
benefits conferred on the " authorised driver " being far greater than the 
benefits conferred on the {wlicy holder himself. 

(c) Payment by iMureni.--Thc third condition for the operation of the 
principles of contribution is that the insurer who is seeking to obtain the 
benefits of it against other insurers must have paid to the assured the 
amount of the los-s or liability under the insured risk with respect to which he 
is seeking to obtain relief against his co-insurers. This principle is categori- 
cally expressed in Jessel, M.R.'s, judgment in Williams v North China 
Insurance Co. (c), in which he says : 

'' No question of contribution can Ik: raised. They (the insurers seeking 
“ contribution] could have no right of contribution till they had paid the 
'* shipowners the amounts they hatl rcsj>ectivcly insured. But this argument 
" is that they have paid nothing. It is clear that this argument puts them 
“ in the position not of untlerwriters entitled to contribution but of mere 
- " purchnsers of tlic policy who might have been outside strangers. 


(/) t^mUtbU hire and Accident Ofice. Ltd. v Cking H’o Hong. [1907] A. C. 96 : 

V {1933). 103 L. ]. K, B. 150. , . - - w - 

(•*) TManui and Mtrstr .Uartnt ln.^uranc* Co. v. Cunford Sh,p Ca.. . 1911J A. L. 519 . 
hdvardi {John) (&■ Co. v \linoT Union Insuranct Co., [1921] 2 K. B 2 ^ 9 - 
(u) EauitabU Eire and Accident Ofite. Lid. v, CHing »'o Hong [iupra). 

(w) E.f. on the ground tlwt it wa.-i obtained by non-disclo-sure. 

{») E.g, because the premium has not been paid. d 

(y) Liskmmn v. /VoWArrn Maritime Insurance Co. (1875). L. R. 10 C. P, 179. and case 

dtM in note (*), supra. . 

fa) 11045) K, B 130 • [1945] I All E. R. 3«(> (C- A ), ante. p. 213, 

(t) Dtetlngutthing^e CoUmani DeposUonu. Ud., and 
Association, (1907] a K. B. 798. whef® condition as to notice was held not to have 

'‘vain th« circumnUace* part of the msuianco contracts 

(e) (1876). t C. P. D . 757. P 7*8. 
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That this is an essential condition of contribution is farther home out 
by the judgment of Baggaixay, J^in North British and Mercantile Insurance 
Co. V. London, Liverpool and Globe Insurance Co. (df, in which he says, in 
dealing with a dause similar to the rateable contrilwtion dause found in 
motor polides (e) : 

" But I am bound to say that in my opinion it in efiect, although it may 
" not be very doariy expressed, really amounts to this, that where time are 
*' several policies, and where there, in point of fact, is a double insorance, 
“ then in order to do away with the old practice of the assured recovering 
" the whole from one of the several insurance offices, artd then the one from 
“ whom it was recovered being put to obtain contribution from the others, 
" this dause was put in to say that the .assured should, in the first instance, 
" proceed against the several insurance companies for the aliquot part for 
“ which they are liable in consequence of that condition." 

The dictum dted above is concisdy expressive of the modem practice 
which has modified the effect of the third condition upon which the doctrine 
of coDtribution is operative (/). Formerly, as is still the case with subroga* 
tion, it was essential that the insurer seeking the benefits of the prindple 
should have paid the amount of the loss or liability to the assured and so 
have fulfilled the indemnity from the basis of which the right to contribution 
which he was seeking to exerdse was foupded (g). As Baggallav. J.. in 
the last dted passage, indicates, insurers found it to be inconvenient in 
practice that t^ assured should have been paid the whole amount of his 
loss or liability by one insurer as a condition for the operation of the prindple 
of contribution and therefore introduced terms into the policy which 
modified this condition (A). The most common of such terms is the so-called 
rateable contributiem condition, the effect of which has been discussed in a 
preceding chapter (i) and concerning which some further consideration will 
be necessary later (j). 

(d) Excess by double insurance. — Die fourth and last condition pre- 
cedent to the application of contribution is that the amount of the ’* double 
insurance " shall exceed the loss or liability which the assured has sus- 
tained (A). This is a condition which differentiates contribution at the out- 
set from subrogation (1), since subrogation will arise even though the insurer 
wbo is seeking to take advantage of it is only partially liable to the assured 
in respect of his loss or liability and where, therefore, the insurers* indemnity 
is a mere partial one (m). 

S. Tbe effects of contribution. — It is necessary briefly to consider 
the effects of c<Hitribution from the viewpoint of the insurers, of the assured 
and of third parties before proceeding to discuss tbe modifications of the 
prindftle wbi^ commonly arise tbroi^h the insertion in motor insurance 
policies of certain peculiar tenns aitd conditions («). 

(a) Poaitian of ioaurers. — Subject to tbe terms of a policy, the insurers' 
position is that they must have satisfied all the conditions which have been 


(d) («*77). 5 Ch, D. 569. »i p. jM. 

to Sw uutM M to tliis cUuw, emU. chapter VllI , p. 604. 
m See abo mUt. p. 7x0. (/) Anb, p. 7x3 

(A) Sm alto per IjatOs Moxcaiarr and McLakan in SectUsh AnrueUe JierilebU 
SentrMet Asaoemtitm v. Seetkerm Artmramee Ce. J1HS3), 11 K. {Ct. of Seei.) 387, at 
pp. 390, 491, 303 : alao per Cave, J.. in NuhoU S- (,«. v. SeOtuk Vaiom, 0 *., Ce. (iwj), 
a T. L. K. 190. 


(0 Chapter VIII, mmU, pp. 604 et Mg. 

(A) See caae* titod in note If), mUe. p. 7SI. 
(f) See mir, p. 71a . (m) 


AtUe, p. 713. 


(j) Pott. p. 7 » 7 . 



Contribution 725 

indicated above in order to obtain the benefit of contribution (o). They 
can, of course, only exercise the rights flowing from contribution in cases to 
which it is applicabl^that is. to cases of true "double insurance" in the 
sense denned (^). Where the right of contribution arises, it is enforceable 
by insurers m their own names. 

0*) PosWon of the assured. — ^The assured’s position is fundamentally 
determined by the fact that he is entitled as a general rule to an unconditional 
indemnity as agai^t each of the insurers with whom he may have entered 
into a contract of insurance (q). In principle, therefore, while he is confined 
to recoveri^ the amount of the loss or liability which he has incurred he 
is not restricted from proceeding agitinst one oi his several insurers for the 
whole amount of such loss or liability {/■). As has been previously indicated, 
although in principle the assured is not affected by the insurers’ right to 
contribution and may exercise his rights under a policy against any one of 
them to the full extent, in motor insurance practice the assured is invariably 
subjected to conditions which prevent liim from claiming against his 
insurers more than that proportion of the loss for which they would ulti- 
mately be out of fxjcket after enforcing their right of contribution from other 
insurers (s). Thus an assured covered by " double insurance ’’ is at the 
outset by such terms prevented from enforcing the whole amount of his 
loss or liability against any one insurer (/). He cannot, as he could in the 
absence of such a term, select one of his insurers to liear tire whole amount 
of his loss or liability as far as he was concerned (s). From the modifica- 
tions which the inscrti(>n sudi clauses have made in policies of insurance, 
it follows that not only is the assured affected at the outset by the existence 
of the right of contribution (sin<e he is usually only able to proceed against 
insurers for the amount representing their proportion of the liability (u)), 
but the third fuiulamcntal condition of contribution, i.e. paj-ment to the 
assured, has been in pra<tico rtuKlificd almost out of e.vistence {v). The 
consequence of these terms has tlicn been to worsen the position of the 
assured because he is not able to claim indemnity against one of his insurers, 
but is necessarily bound to claim a proportionate amount against all of them, 
and in the event of one insurer disputing his liability the assured may be 
put to the burden of taking jirocecdings against both insurers (w). Tosuch 
proceedings his other insurers may also be made parties {x). 


(0) H'tWtanu v. \orlh C'Attid fttittramet Co t t’ t). 757 ; Xorih Brilish and 

Mtrcmhle /lutnanf. Co v. LomJon, Lti frfxiof and Oiobe In'utancc Co. (1877), 5 Ch. D. 
369; Jmkmi v. Vtaiit (1933). itjj I, j K B iw 

(p) Amit, pp. 731, 72*, and rfulHw <>t Lord Ma>;sfielo, rued at p 7 -i- Cases 
of mere '* accidental ovcrtspinnK'' do not. iemhlf. Rive rise to contribution, -t uslralian 
AgnChUuralCo.v Sa«iMl«r> (1S73). L K. loC. i‘ tiOS ; .-(mrrii'JK .SnirO Co. <3/ Ara' VerA 
V. U'nfkJson (iqioL 103 L. T. 663. 

(j) AnU, p. 638. (rl Sec cases cited in note {0). 'ufira. 

(s) See chapter VIII. tmu. p. <>04, and pMi, pp. 727. 728, lii /lusOn v. ZnrwA 
Cenrrdl Aecident and Ltainltly iti'.urani^ Co.. /,<•/.. , '94.31 1^ H -230 , , '9451 i AH E. R. 
316. anif, p. a«3. one inaunsr had jiaid the lull amount of the indemnity ' without pre- 
judice to the contentioo that the assurerl was entitled to be indemnified by we other 
toauntn." The luiaured then agreed to allow the first insurers to sue the second by way 


oi »ab(ciKatioi] or of contnhutum. 

(0 f-OC. at. See also Joukim v. Dcanr (1933). 103 J- 
(If) Jtnktns V. Dfanr {sufira}. post. p. 728. 

(e) See chapter VIII, ant*, p. 604. , , 

(») It should be noticed, however, that where one insurer relies upon a ratwto 
contribtttiiw clausothe onus nt proof lies upon him to show that the ^ured is 
to onforco an Indemnity under another policy Sec Jtnktns v. Deane (i 933 )‘ 3 

e^., GaU’t and Lojifs Caies, iiorSi 1 K. B. 359. We^U't Case, [> 93 *] 
a K B. 563. and Amlin v. Znack General Accultnt and Ltalnitty Insurance Co., Ltd. 
(lupn). But c£. Jininnt v. Deane (1933). to 3 L. J- K. B. 250. 



726 Chapter X — Parties* Posiiion in Legal Proceedings 

(c) 'Effect on other Ineurers. — It follows from the conditions and effect 
of contribution which have been i^scussed that other insurers are always 
affected by the principle of contribution where a case arises for its applica* 
tion. Where in fact there is true "double insurance” insurers against 
whom the right to obtain contribution is being exercised are entitled as 
against the claimants to such right to rely 

either upon the terms of their own policy which would exclude the 
right to contribution in any particular case, 

or upon the terms of the policy issued by the insurers seeking to 
enforce the principle of contribution {>■)• 

The former can be illustrated by a case where insurers whose policy excludes 
contribution in certain circumstances arc seeking to enforce contribution 
against other insurers (r). The latter may be illustrated by a case in which 
the respective liabilities of the double insurers vary in quantum, it being 
well settled in such case that the total liability is to be shared by the double 
insurers in proportion to the relation between the total amounts of their 
insurances respectively (a) . 

(d) Third parties. — Apart from other insurers, third panics, those 
persons to whom the assur^ has incurred liability covered by the terms of 
his several policies, may possibly be affected by the principle of contribution. 
This question has been elsewhere discussed (b). and it is therefore unnecessary 
to add to the previous conclusions which were ; 

First, that as far as third parties acquiring rights under the Third 
Parties (Rights against Insurers) .Act. 1930 (t), are concerned, such persons 
would be affected by the principle of contnbution in so far as the assured 
would have been affected by it under the terms and conditions of his policy 
in the particular case (</) ; 

Secondly, that as far as third parties obtaining rights under the Road 
Traffic Act, 1934 (c), are concerned such third parties are not affected by 
contribution, aitliough the assured by whom liability to them was incurred 
would havp been affected by it under the tenns of the policy with the 
insurers against whom the third party is seeking to enforce his judgment, 
since in such case contribution if it were applied would have tlic effect ol 
diminishing the amount whicli the third party w^ouJd be entitled otherwise 
to claim against such insurers (/}. 

It may therefore be said, in general, that the question of contribution 
cannot be fought out at the expense of a third party who has rights against 
the assured (g). Save in the cases noted above the third party has no rights 
against the insurers, and consequently faUs under no obligations towards 
them (A). He is not concerned with either the fact or the extent of their 
liability. He will look in law primarily to the assured for payment to tiim 


(jr) Ammtan Stittly Co of .Vre Yath v. WngkUom (1910), loj I, T tiiiy , Calt'i 
Mkt Ltrysl't Cases. (1918) i K B 350 ; H'ldJrll v Trituport. &< . tnmrantt Co , 

3 K B 363 But see. as to cases, cbapicf VI II. amtt, pp. 529 *t 
(r} AttMraitM AfnaAinraJ Co v SeunJxm (1875}. L R 10 C. P. 668, aad cases 
cOed w note {y) above. 

(»f Ameruam Sttnly Co , <S<. v H'ngHuon (mpra), chapter Vtll. omt*. p 603. 

Chapter VIH. »mt*. p 315 
(c) Chapter 111 , ante, p 170 

(i/i See generally chapter III, pautm. and chapter VUI. anit, pp. 329, 604. 

(•) Chapter V, antt. p. 378. and see chapter Vlll, onto, pp. 539. 604 ; or being 
gtaated the benefits o( the M.l.B. Agieeneota, amir, chapter VI. 

(/) Chapter V. tmU, fmuim. and sec partkniarly p 378. 

If) In the first place, he U sot conceraed with the rignttof the aatnired and iamams, 
intor i$ 

(k) Chapter It, omU. p. 93. 
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liability which the assured has incurred. In so far as third party 
lubiuty under the Road Traffic Acts is concerned (t) third parties deriving 
rights against the insurers will not be affected by the ofieration of contribu- 
tion between co-insurers or its possible effect upon the assured. 

4. Effect of terms In policies upon contribution.— Under this last 
head it remains briefly to consider the effects of two clauses commonly 
found in motor insurance policies both of which have already been con- 
sidered in some detail in an earlier chapter (j). 

(i) JExcluston of risks. Motor insurance policies frequently contain 
clauses excluding the rights of the a.ssurcd against his insurers in respect of 
losses or liabilities concerning which he is entitled to make a claim upon 
other insurers (A). Where such a clause appears, it is submitted that it is 
very doubtful indeed whetlier any question of contribution can be raised 
by insurers who have paid the assur^ against other insurers who might be 
said, but for such a clause excluding liability, to be liable. The operation 
of contribution must necessarily be affected by the terms of any particular 
policy under which an insurer’s liability arises, and there seems to be no 
vabd reason for discounting one particular term of such policies — viz. the 
term excluding liability. 

Terms excluding liability, however, may give rise in practice to con- 
siderable difficulty, as appeared in Loyst's and Gale's Cases (/). in Weddell’s 
Case (wi) and in Austin v. Zurtch General Accident and Liability Insurance 
Co., Ltd. (m), which have been previously discussed (o). In the last two of 
these cases questions as to contribution arose between insurers both of whose 
policies contained clauses excluding liability in the event of a particular 
loss being covered by another policy of insurance, and it was held that such 
clauses excluding liability in the event of there being co-existing cover can- 
celled themselves out and became mutually inoperative [p). 

(ii) Rateable contribution clause. —As has Ixien prevnously indicated, the 
effect of the rateable contribution clause is considerably to modify the 
conditions wliicli. apart from such a term, govern the application of the 
doctrine of contribution {q}. Such mtxlifications arise in two ways : 

First, the insurer by such clause is relieved from the obligation 
of paying the whole or any amount of the indemnity to the assured 
before seeking to exercise the benefits of contribution against his co- 
insurers : and 

Secondly, the assured loses his right to select one of his several 
insurers to bear the whole of the loss and can only call upon him to bear 
his proportionate share (r). 

In Gale's and Lovst's Cases (s) it was decided that the rateable contribu- 
tion clause when included in a policy which contained a clause excluding 
liability in the event of a risk l>emg co^T^ed b\’ other insurance, took effect 
bv way of qualifying the exclusion of liability in such event. 


(0 See chapter V. ante, p j;8. »ud chapter VUI. anle, p 604. 

(;) Chapter Vlll. an/#, pp. jr;. O04 „■ jj ,r. 

(*) Lot. cit . p J17, Sw Halt's and Lovst's Cases, .lOiS, t K, B. 359 ; 

Cate. [1931] a K. B. >63 ; A usUn v Zunek Cientral .Icciden! and Ltabilily Insurance Co., 
Ziii.. fr94$] K. 1 ). ISO ; [1943]* Atl K K 310. . d 

(0 (iQiS] i K. B- 339 [ivjii i K B- 563- 

ia) 119451 K. B. *30 : U‘M5l « All E R. yb 
(o) Chapter VTII. amtt. pp 527 PI’ 

(1^) Par KowlaXT, J.. at p. 307. and tre note (o), supra. 

(e) AtUt. pp. 721—724, aod chapter \II 1 . ante, p ^ 4 - . 

(r) Chapto Vtll. aii. p 004. M to effect of rateable contribution condition. 

(«) [1928] « K. B 339. tee cliaptcr VIII. ante. pp. yy tt siq. 
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In V. Zurich General Accident and Liability Insurance Co,, Lid. (Q, 
Tucker, J., hdd that the decision) of ‘RowtATT, J., in Weddell's Case was 
good law and should be followed; and his judgment was confirmed in Mo 
by the Court of Appeal. 

5. Doable insumoce by dlfllerent peraona. — ^As has been seen (u^, 
contribution only arises where the other insurance in respect of which it is 
claimed was effected by the same assured subject to the modification intro- 
duced into motor insurance law by the operation of the extension clause 
which allows the authorised driver to become, for the purpose of this prin- 
ciple, the assured. Where, different policies are taken out by different 
persons in resfiect of the same subject-matter, as may happen v^crc a car 
is being acquired by hire purchase (r), and the car owner insures with one 
insurer, and the purchaser with another, subrogation and not contribution 
may arise (tr). The position in such cases is concisely stated in the following 
words : 

■■ Where different persons insure the same property in respect of their 
■' different rights they may l)e divided into two das.ses. It may be that the 
" interest of the two between them makes up the whole property, as in the 
“ case of a tenant for life and remaindennan. Then if each insures, although 
" they may use words ap|iarently insuring tlie whole property, yet they 
" would recover from their respective insurance companies the v'atue of their 
" own interests, and of course those \-alucs added t^ether would make up 
■ ' the value of the whole property. Therefore it would not be a case of cither 
" subrogation or contribution, because the loss would be divided between 
" the two companies in proportion to the interests which the respective 
" ptersons assur^ had in the property. But then there may be cases where, 
“ although two different persons insured in respect of different rights, each 
'* of them can recover the whole, as tn the case of a mortgagor and mortgagee. 

" But wherever that is the oue it will ncces-sahly follow that one of these 
" two has a remedy over against the other, because the same property cannot 
" in value belong at the same time to two different pcrson.s. Each of them 
" may have an interest which entities him to insure for the full value, because 
" in certain events, (or instance, if the other person become insolvent, it may 
" be be would lose the full value of the property, and therefore would have 
“ in law an insurable interest ; but yet it must be that if c^ach recover the full 
" value of the property from then respective offices with whom they insure, 
" one office must have a remedy agaimt the other. I Uiink whenever that 
" is the case the company which has insured the person wlio has the remedy 
" over succeeds to his right of remedy over, and tl>cn it is a case of 
" subrogation ” (»). 

PART 3 .— LIABILITY FOR ASSURED'S COSTS IN LITIGATION 
BETWTEN ASSURED AND THIRD PARTIES 

Wliere in the exercise of their option under a clause givnng them that 
right ( 6 ), the insorm take over the conduct of legal proceedings brought 
against the assured, the question arises as to who is directly responsible for 
the legal costs of the assured's defence. It is noticeable that under the 
condition set out in a jveceding chapter ( 6 ) the insurers arc entitled to 

(1944) a All E. R. >43, per Tucaaa. J. ; affumMl, 11943] K. B. 330 ; (i 945 ] < 
AU E. R. 3(6 (C. A.). 
jtnU. p. fsx. 

(cj t'niaUy In this case both partan are covensd by th* Mine pdky by Rwsns of 
a hirr-parchase endoraeffimt, as to which see mmte, chapter IX. p. Atj. 

(m) See ^ Couosan, J., in Jmkimr w, Demme (i93jV 103 L. J. K, B. 330. 

(a) Ptt Msuaau. EJ., in Aavlh Britiek mmd MercamtUe hutmtue Co. v. Lomiom. 
Ueerpool emd Globe Jtumrmmee Co. (i#77). 5 Ch. D. 569, at p. 383. 

(h) Sm mO. chapter Vlll, p. 
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conduct the proceeduigs " in the name of the assured." It is submitted 
that thcK words do not give insurers the right to incur any costs on bis 
behalf without his consent (c) , any more than the same words would entitle 
them to make the aswred liable for costs incurred by them in exercising 
their right of subrogation (i) under the succeeding part of the condition. 

It would seem that this question is one of fact in each case. Its two 
aspects must be clearly distinguished. These are : 

1. To whom is the solicitor entitled to look for payment of his bill ? 

2. As between insurers and assured, who is liable ? 

1. As between solicitor and client. — In' practice the solicitor is 
usually instructed by the insurers. Occasionally, however, the insurers 
allow the caM to be dealt with by solicitors nominated by the assured. 
Often the solicitor requires the assured to give him a written retainer. It 
is submitted that in any case the solicitor may as a rule look to the assured 
for his ^ts. The assured is his client (e). and it was laid down in 
McCormick s Case that neither solicitor nor counsel can withdraw from a 
case upon the instructions of the insurers once they have appeared on the 
assured’s behalf in court (/). 

On the other hand, since the solicitor in fact receives his instructions 
from the insurers (save in the instance noted) (?). it may well be that the 
solicitor is entitled to look to them as well for payment of his costs, whether 
they be rei^ded as dtl credere agents (A) or as guarantors of the assured or 
as co-principals (i) with him. There may, of course, be special circum- 
stances (f) whidi make the above considerations inapplicable, and each 
case must be considered having regard to the actual facts. Thus many 
insurers employ a standing* solicitor who in such circumstances could not 
look to the assured for his costs (*). It must be observed that, unlike the 
position between insurers and assured, the position between solicitor and 
client is unaffected by the fact that the insurers seek to repudiate the policy 
or liability under it, save in cases where they make it clear to the solicitor 
that they will not be responsible for his costs if it turns out that the policy 
is not binding upon them. 

The relationship between the assured, the insurers and a solicitor in- 
structed by insurers to conduct the defence of the assured in a running-down 
action as a result of a condition in the policy providing that "... the 
Insurers shall Imvc absolute conduct and control of all or any proceedings 
against the insured, if and so long as they so desire was considered at 
length in the case of Groom v. Crocker (/). in which a conflict arose between 
the interests of the insurers and those of the assured. 


(f) See Allen v. L/mdon OnaraHtrr Jnd Accident Co , Ltd (1912), 2S T. L. R. 254. 

(it) .\s to subtoyation, pp 6 ^ tl sra. 

(cl Groom v Crocker, !in37'i \ -Ml t. R I tOn apiieal, ’1030] i K- B- '94 : [’938] 
i -Ml F-, K. 394 (C. A ). Vnic in/ra. 

(/) McCormick v .Vo/nwat Motor and Jrcidenl Insurance I nton. LUt. (I934). 49 
U.L. R. 36J. . ^ 

It) i-*- where the insoteni the assured's own solicitor to act in the case ; 

where thU octure m a rule »uch »QUcitor will not tw able to look to the insurers for his 


COfrtt. • • t 

(A) 1 asvnta who guarantee the solvency ot or pa)Tnent hy their principals. 
t») '* The action wa» being tought on bch.ai ot the assured as w ell as the insurance 
company," per SVKSUK, L. } ■. in McCortmek v. Sationoi Motor and Accident Insurance 

Union, LM. (tMa), 49 U L. R. 361. at p. 37* 1 „ 

(» Such a* whera tho inMiien (or the assured, as the case may be) make it clear to the 

•olkitor Uint they tlo not undertake to pay hi* costs. 1 

(*) UnlMt, tdwano. he has obtained a rcUincr from him, as is not Musual. 
lO [19J7) i All K. R. 844; on appeal. :i939] « b B, 194: i«93S] * All E. R. 394 
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MacKinnon, L.J., in the Court of Appeal («), dealing generally with 
the problein, pointed out that ^here the assured requires a course to ^ 
followed in the le^al proceedings which is unreasonable, or in the case 
of any other conflict of interest or tactics between the assured and the 
insurers, as a result of this clause in the policy 

" the insurers can say ; Very’ well : if that is the way in which you insist on 
" your action being conducted, our soUcitor shall no longer act tor us. You 
" can instruct him, or any other, as your own solicitor. And, thereafter, 
“ the litigation being end^, the assured will have to put forward his claim 
" under Part II of the operative part of the policy for ' All sums including 
*' ' claimant's costs and expenses which the insured shall become legally 
■■ ' liable to pay in the ewnt of injury or damage caused by ’ the insured car. 
“ That part of the piolicy must also be subject to an implied term — namely, 
“ that ^e costs and expienses shall have been reasonably incurred by the 
" assured. .And if, in the case 1 supposed, the assured had insist^ on 
■■ suing . . . and had lost hes case and incurred costs, the Society could refuse 
" to indemnify him for them, or the ground that such costs had been un- 
■■ necessarily incurred by his own foolish conduct.” 

'■ This means that the solicitor, nominated by the Society, is the solicitor 
" for the assured, who is his client. Kut he is also appointetS by the Society 
" to protect its interests. If in regard to any question of tactics in conduct- 
" ing the litigation the solicitor has reason to discern a conflict, or possible 
" conflict, of interest between the Society and the assured, it is the duty of 
" the solicitor to tnform the assured of the matter. If the assured then 
■■ insists on a course that the Society disapproves, it can refuse to conduct 
■■ or control the proceedings any longer and leave the assured to do so at 
'■ his own cost, and at the risk, if the Society arc right in their view, of not 
“ being able to recover that cost under his policy ” 

In the case under review («). it was alleged that in order to enable insurers 
toobtain for themselvesa fX’c uniary advantage under an agreement with which 
the assured had no concern l/»). the solicitors appointed by insurers to conduct 
the defence of the assured, acting as the assured s solicitors, without obtaining 
or seeking his consent, committed him to an admission of negligence in the 
defence entered on his behalf which led to the result of a judgment being 
given against him. The assured did not consent to or Ix'lievf in that admis- 
sion of negligence, and thereafter sued both his solicitor and the insurers for 
libel and breach of dut>'. 

Lord Greene, M.R., pointed out that the clause giving insurers absolute 
control of the legal proceedings did not entitle the sobcitors to make such an 
admission. 

" A sohcitor who, acting upon instructions, express or implied, from the 
" insaren. does something to which the insurers, as between the insurers 
" and the assured, are not entitled to require the amtired to submit, would 
in my view be acting beyond his compe'tence : and if what be does is 
" something which in the ordiAary way would be a breach of duty (p) to hw 
■■ client, be will be liable to the client accordingly." 


'M ['939' ' K B. 194. at p. 3*7 ; {193*] * -All E- R 394. at p. 417. 
la) Oroom v. Cn<luT, luprs. 

(oi the facts of Mortty v. A/owr, ,[1936^ i K. B 359 ; [193*} 3 AU E. K 79 
Ip) The doty is coouacnul (cf . Biam v. trade (18*3}, 3 T I,. R. 1 37). and the damages 
flowing from such a breach are to be a ss e s sed on the roless applicable to the law of 
contract, and not the law of tort The damages awarded by tna Court of Appeal in 
this case fur the breach of duty were 40*. It waa also held that the sottcitms had 
libelled their client by repeating the admission of negligence In a letter written to the 
roikttors acting for the lojuted third party. 
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The Master of the Rolls continued (q) : 

" The effect of the provisions in question (r) is. I think, to give to the 
" insurers the right to decide upon the proper tactics to pursue in the con- 
" duct of the action, provided that they do so in what they hana fide con- 
" aider to be the common interest of themselves and their assured.” 


The assured's claim against the insurers was dismissed, the insurers being 
shown not to have defamed him, and, secondly, in the matter of breach of 
duty, the Court held (s) that the question was one which would properly 
have arisen in arbitration proceedings between the parties, and as the policy 
contained an arbitration clause in the Scott v. Avery form (f), the assured 
could not succeed in his action at law. 

An instance both of the wide powers given by the " conduct of litigation 
clause ” and of the effect of the words of the Master of the Rolls last 
quoted is shown in Beacon Insurance Co., Ltd. v. Langdale («). The in- 
sm^rs settled, without the e.xpress sanction of the assured, a claim by a 
third party. lx;ing careful to .state in the settlement that liability was not 
admitted. The pwlicy was subject to a £5 excess, and the assured contended, 
when the £5 was claimed from him by insurers, that the insurers were not 
entitled to s<-ltle the claim without notice to him, and that they had acted 
unroa-sonably in the conduct of the negotiations (j ). The Court of Appeal 
held (l) that no notice wa.s neces,sary, f2) the settlement was advantageous 
and made bona fide. (3) the £5 e.xccss was to be paid by the assured to 
insurers. 


2 . Liability for coats as between Insurers and assured.— In 

approaching consideration of the questions as to the rights and liabilities 
in respect of the costs of defending a third party claim against the assured, 
the following points must lie kept clearly in mind. 

(i) The ordinary' motor |>oliry drx's not insure against claims by, but 
against liabilities to third parties (a). ■ . .v 

(ti) Most motor jxilicics do not e.xprcssly gis'e any indemnity against the 
costs of defending civil proceeiUngs (a), but on the contrary impliedly exclude 
such an indemnity by e.\pressly providing 

(i) That the indemnity extends to the third parties costs (6) , 

(u) That the insurers will pay such costs incurred with their wntten 


consent (c) ; 

(iii) That they expressly undertake to pay the costs of certain 
criminal proceedings {d). 

(iii) Most motor policies contain a condition giving the insurers the right, 
expressly exercisable at their option, to take ovez the 

brought against the as,sured, but do not contain any undertaking to defend 


wS cases an assured has been held erUilU 

incurred vUhout inswrcrs' consent.— In James % . n « reoudiated 

Co. (c) it appears to have been held that insurers who wTongfuUy repudiated. 


S n^hUivxn the pr^^^ngs^f they so desire. 

a ('.'.X, k il-S'.’.n' '■ »» • 

1:,' pui,, . ,»«<>■ 

(а) It ahould thui be conOTjieit . p ^ K 86q : Doily Exprm 

(igost. LM. V. Moumoia (1010), J- « so- chapter Vlll. p. 5 U- 

( б ) See ante. P; L rmi7] ^ K I 31 1 . 


(rf) Ante, chapter VIU, p. fio 
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leaving the assured to look after his own defence of third party proceedings, 
vme liable for his costs where itt was reasonable on his part to incur them. 
The reports of this decision do not show what were the exact terms of the 
policy relied upon, nor do they show whether it was actually argued that 
the insurers could not be liable for these costs unless they had consented to 
their being incurred. The point was howcv^er, raised upon the pleadings, 
that these costs were not recoverable since the insurers' written omsent 
thereto had not been given. But it may be that the relevant clause in the 
policy in this case contained the qualification " such consent not to be 
unreasonably withheld” (/). 

In Re Morgan and Provinciai Insurance Co., Ltd. (g), a motor policy in- 
sured against all sums which the assured might become legally liable to pay 
to third parties (including claimants' costs) and undertook that the insurers 
would pay law costs incurred nith the tpriUen consent of the Company in the 
defence of any third party claim. The insurers wrongfully repudiated 
liability in respect of a third party claim, refusing their consent to the 
incurring of any costs, and leaving the assured to look after himself. He 
claimed a declaration that the insurers were liable to indemnify tiim inter 
aiia in respect of all law costs incurreil by him in the investigation, defence, 
or settlement of any claim. The arbitrator awarded a declaration to tliat 
effect, and the award was ultimately upheld by the House of Lords. In 
this case again the rc|X)rts do not ^ow whether it was contended on the 
part of the insurers that there was no liability under the policy to pay costs 
incurred without their consent, and no obligation to give such consent. 

In PiddingtoH v. Co-operative Insurance Society Ltd. {h), the insurers had 
wrongfully repudiated, leaving the assured to conduct his own defence of a 
tliird party claim. The assured failed in his defence, and in arbitration 
proce^ngs was awarded £200 for his own costs of the third party’s action. 
The report does not show what the clause in the policy veas whicJi entitled 
the assured to these costs, nor whether the point was taken, but the arbi- 
trator’s order was held correct by RoCliE, J. 

In Pictorial Machinery. Lid. v. SicoUs (i) insurers also repudiated wrong- 
fully a third party daim against the assured. The third jiarty claim was 
settled out of court, but the assured incurred costs and exjxnses in pre- 
venting judgment tn-ing given against them. I he {xrlic^- provided that 
insurers would pay all costs and exfM-nse-s in connection with any claim 
which they required to be contested, and. secondly, subject to this fust 
provision, they would pay all legal and other costs incurred with their con- 
sent. In proceedings to recover under the policy the assured's expense^ 
referred to, Hi'ifPHREYS, J.. held that although the costs iocurred by the 
assured in defending the third party claim were not within the cover expressly 
provrided by the poUcy, the right of recovery' was not excluded by the tenio 
of the policy and th^ costs and expenses were recoverable (k) in so far 
they reasonably incuired, as damages flowing from the insurers' 

broch of contract. 


(/) Cf. HntUm </i.] e^Co.. Ltd. v hfvmmtmim (1021I. T. L. R. 869. 

(19)*] 3 K. li 70 (C. A.i , aibnned. tub mm Prtntnfttil Ituurence Co. v. 
mrnd FoMom. A. C. 240. 

(A) ]>0)4> 2 K. 1 ) 236. 

if) (1940). 67 LI L, R. 524. 

{k} Ct. Londim Aitmromo v. C/ttn jiv)7), 57 U L R 2)4, wbero tamrers' exjHHl**’* 
inenrred in invwtigatinf m inndwlintt ciaiia by Um MMMu«d wtn held DOt ncovenMc 
u 4 iuna(|c» by ConoaKO. J.. (u be tbea wa*). Tb* two (Rcliloiui may be reco»icil«l 
by tbe piuvijo ts tbe indgment «il CoooAas. J.. that any part at ti» mM «pe»»ee wb'cf' 
conld prcpeiiy be regiuded as costs waaid no dembt be taken into acoonnt by tbs Taxing 
Master on taxation. 
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(v) It is difficult to see how it could be said of a clause that merely states 
that the insurers will pay costs incurred with their consent, that this qualifira- 
tion must be implied. If there is no such implied proviso, where the policy 
gives no undertaking to defend proceedings brought against the assured, 
insurers who have wrongfully repudiated will be in no worse position than 
those who do not repudiate and merely refuse their consent to the incurring 
of costs. It may be, however, that the assured would be held entitled to 
his own costs under some policies (/) where he reasonably defends pro- 
ceedings as sums which he becomes liable to pay " in respect of " a third 
party uability. 

(vi) iMptifd indemnity gainst own costs . — It is sometimes thought that 
the costs of defending a third parly suit are part of the loss insured against 
os being consequent upon the third party liability (m). There is, however, 
no authority for this proposition {«). 

It may be that a distinction can t»e drawi between the costs of defending 
the issue of liability and those incurred in establishing the amount thereof. 
The former might not be said to be consequential upon the loss (o) but 
the latter, as ha.s been sc^-n (/>), must in many ca.ses be incurred in order to 
ascertain the sum to which the third j>arty is entitled, and therefore are 
directly caused by. or constitute part of, the loss insured against. It is 
submitted that ; 


(v'ii) A motor policy may he held to ccever law costs incidental to the ascertain- 
ment of the amount of third party liability where necessarily incurred (q). 

The summ.arv which follows apjilies only to policies which do not contain 
an express or implied term imposine .my obliiration upon the insurers either 
to give their consent to the incurrence of, or to pay for the legal costs of 
tlic assured's defence of third party pnxecdings. Where a policy does 
contain such an express tenn, the position as to costs must lie governed in 
each case according to the meaning and effect of that relevant clause. 
W'hethcr or not such a term is to be implied will de{)end upon the meaning 
and effect of the express terms of the p>licy, which will also determine the 
extent and effect of the term to be implied (r). 

(viii) Damages far breach of contract.— h l)c that in ^mc cases the 

assured will be entitled to recover bis own costs as part of damages for 


wrongful repudiation (.s). . 

(al Where insurers tahe over the conduct of proceedings.-When the in- 
surers take over the conduct of ilie proceedings, their express 
uX almrc.1. although stnctly nec^ry 

specimen policies («). is. it is submitted, dispensed with if they gise mstru 


Like « m«v quest, on, m insurance Uu. this must depend on the exact 

uords of the policy m each . 

(«J Cf. wVifowl on .Accident Insurance, .nd I dn .^p 

(«1 See. however. s lot J - ^ ^ ^ j^rvxrsitv in not admitting 

They an nppulcaUv a jg.nnst'thc defendant means that 

the cUim. In practtc-ally every cu- - ‘ ^ -.,p„priaU- sum in damages. 

hcOmuMhaveadmittedthecbim wheamade^d^dth IP P Goddard, ]. 

/•cr Lord H*«rwo*T«. M R . tojt- 

(nj he then wtu), tn and Interim Report of the l.aw iccmiuou 


(p) Ante, p. 

1.0 . wD«n ihu I 


(f) 1.0 . when Uiu 

CUM* ot pemonal iojory. ^ *''**>• '"^•,.-4 ..KUsads to the costs of defending 

pmSLii. to 1 v,Sm,94o), 67 LI. L. R. 5»V 

(.J See anU. p. &»*. and futonal ^ 

(«> See the tiMiaJ clauw. ante, chapter \ III. P 5 4 
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tions to a solicitor (6) to act on his behalf without making clear that they do 
not undertake to pay the costs, or gli^e him their oral consent (r). 

It is submitted that where the insurers are not ultimately liable under 
the policy and have paid, or are obliged to pay, the assured's costs, they 
can recover these from him as damages for breach of contract (d) wherever 
the claim defended is 

(1) one which by virtue of the provisions of section lo («) of the 
Road Traffic Act, 1934 (/), the insurers will be obliged to satisfy when 
judgment for it is obtained by the third party (g) I and 

(2) one which in the circumstances it was reasonable to defend (A). 

They may. however, if they Iwve not undertaken the defence "without 
prejudice,” in some cases be estopped from recovering these costs (1). 

Where insurers take over the conduct of proceedings, the greatest diffi- 
culty which may arise js where the assured insists, which, as has been seen (J), 
he is entitled to do (j), upon prosecuting a counterrJaim against the third 
party, whilst the insurers desire to settle (A), lender these circumstances 
it is submitted that if the insurers refuse to go on with the conduct of the 
case, the position will, as from the time of such refusal, be precisely the 
same as where they have not taken any part in the proceedings and have 
refused their consent to the incurring of any costs (/). If tticy consent to 
go on, no question arises. If they consent to go on only " without prejudice," 
aJthough each case must dejjcnd upon the terms of such consent, it is sub- 
mitted that in general if the action terminates again.st the assured, they will 
not be liable to any sum in excess of that for which they were willing to 
settle with the third party, plus the costs up to the date of the assured's 
refusal to settle. This, however, is extremely doubtful in the case of policies 
which insure against " all sums which the assured shall become legally 
liable to piay " (m), unless the assurerl’s insistence upon going on with the cas<* 
constituted a tweach of contract. If. for e.xamplc, it was so unreasonable as 
to be a breach of the condition requinng all reasonable a.ssistance (n) in the 
defence of third jjarty proceedings, the assured would lie unable lo make 
any claim under the policy, luiving failed to fulfil a condition precedent to 
the insurers' liabihty. But if in these circumstances the assured is successful, 
or partially successful so that in the result the insurers licnefit, it is suggested 


(fc) At to the (xwitiuii where losnrrre take over ronilui t ol prutcnlmgs " without 
pteiadice " *e* acxl paragraph in text .And a* to that where Uiev Uter discover lh.it 
there was no liablhlv on the policy, aw/r. chapter IX, p 674 

(f) See EiJtpte Peiictei v. Marckbani, poht, p. 737. and cl MeCtmtirU v Poiaioi 
(1916), 23 LI L R. 77, and Ktttgkt v. H<nkm (i943l. 75 1- *< Tt- 

{d} U reasonably incurred , see lully, amie. chapter IX, p 073, 

(ti ytaJe. chapter V. p 27S. 

(ft Anu. chapter V . 

(jg} AnU, chapiter V, p 294 

(kj See (arthiv. amU. chapter IX. p. 674. 

(i) Thts could only occur where they Iciiew oi the frouml oi repudution when under- 
taking the delence, and would generally only anse in cases w here estoppei also prevented 
their repadialisg. A* to wbich. see anie, chapter IX. p 691. and. as to estoppel generally, 
auU. chapter I { . p 6S 

(j) jfutf. tbapter VIII, p. 523. XtorUy v. Moote, ^1930; J K. B 359 ; {1936] 2 All E. R. 
79, anirjp 398. 

(k) E.f a ccwnUrcIalm (or personal injunes 

(II The poaiUon la tbove circamstance* m sammariacd below. 

(at) Since in this case he wrnold have tiecame legally liable to pa)' a certain sum. and 
hiS pobey would cover it. CL KtugtU v. Hotkem (1043}, 73 IJ. L. K- 74. • Uwiltd 
iDdetmaty ense. 

(•) As to Um uaual clause requiring tins, see amir, chaptet Vllt, p. 606. 



Liability for Assured's Costs 735 

they will not be liable even to the extent of that benefit (0) either for any 
costs which the assured is unable to recover from the third party {p) or for 
his own costs {q). The foregoing suggested rules must, however, be under- 
stood as being only of the most general application. Thus where, for example, 
the assured insists on prosecuting a counterclaim for personal injuries in 
spite of the insurers' desire to settle (r), and in the result is awarded (but 
fails to recover) (/>) heavy damages and costs, the insurers who had conducted 
the proceedings " without prejudice " might say that they were liable for 
no costs after the assured's refusal to settle because : 

(i) There was never any liability under the policy (s) ; 

(ii) They were never interested in the assured’s counterclaim for 
personal injuries (/) ; 

(lii) They never consented to the incurring of the costs. 

Moreover, the insurers would in no circumstances be liable for either the 
assured's or the third party’s costs attributable to the counterclaim («) 
prosecuted without their consent. 

(b) Where insurers take over conduct of proceedings “ without prejudice ." — 
Where this occurs, each case must depend upon the precise terms of the 
'■ without prejudice ” arrangement. But in general, if the insurers take 
over the conduct of proceedings, but make it clear to the assured that they 
will not be liable for his costs, either because they have repudiated liability 
or for any other reason, the position depends upon whether or not the 
assured consents to this course. If he docs it is clear the insurers will be 
liable to indemnify the assured — if they arc liable on the policy at all — for 
the third party's costs (r) but not for the assured's. 

But if the assured refuses to assent to this course [w), the insurers will, if 
they go on (.t), Ite liable for his costs whether or not the proceedings result 
in favour of the assured provided that they are ultimately liable on the 
policy (y). If they arc not liable, they can in the circumstances suggested 
above, recover the sums paid or payable by them in respect of the assured’s 
costs as damages for breach of contract. 

(c) Where the insurers refuse to take over conduct of proceedings hut are 
wilting to give their consent to the incurring of costs. — In this case, although 
written consent may be required by the terms of the p>olicy, oral consent 


(.>) l r.Xa the dillorcnce between the gross sum which they werp wilbng to pay 
the ihjrd party and ((') the gro-ss amount (it any) which the assured recovers in the 
action. 

(/>) As to whether insurers arc cvei subrogated to his tights in respect of costs, etc., 
against the third party, .sec anh, chapter IX. p 649. 

if) Since there is no liability ; sec AVmuj v. J-ar (1869), L. R. 4 C, P. 663. 

(r) .As to whether the insurers have the right to settle in these circumstances, see 
post, pp. 743 <t stq. 

(s) And iheretore never any right to indemnity. See A'enos v. Fox (supra). See, 
however, Etitpse Foltars v, Starckbank, post. p. 537. 

( 1 ) Sec lurthcr, post. p. 737. 

(M) /.«. as distinct from the co.sts attributable to the defence. 

(p) See Attxn v. London Guarantee and Aceuitnl Co., Ltd. (1912). J8 T, L. R. 254. 

(IT) A» he may do, He may .also refuse, in some cases, to allow insurers who have 
repudiated to take over conduct of Ins case at all (1 r , even if they undertake to pay the 
cosU). See further, ante, chapter IX. p, 673. 

(a) Which, ns a rule, they would not do 

(y) Since Iverr Uieir position would be exactly th? same as when they take over 
conduct of proceedings in the ordinary way, unless, of course. Uiey only discover the 
ground of oon-Uabilitv afterwards. .As to which, see LfchrtU, tongdon and Mmr, Ltd. 
V. EaeU Star and tirttisk Dominions Insurance Co Lid. (1928). 7 - Sol. Jo. 24a, and ante, 
chapter IX. p. bvb. In the event of their refusing to go on, the position will be as 
indicated in tlie neat paragraph. 
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will as a rule be sufficient (c). Consent must be obtained at each step of 
importance in the proceedings 

(d) Where the insurers refuse fo tahe over conduct of proceedings and refuse 
their consent to the incurring of any costs. — Where the insurers adopt this 
attitude, either because they repudiate the policy or liability under it, or 
for any other reason, the assuiea’s duties in regard to the defence of third 
party proceedings are as explained in the last chapter. It is submitted t^t 
where he properly admits (t) or does not contest (c) or is defeated on the issue 
of liability he may always recover any costs necessarily incurred (d) in the 
ascertainment of the amotmt {e) of the third party liability. The circum- 
stances (/) in which, it is submitted, the assured ought to defend the claim 
as to amount were described in the last chapter ( 9 ). The costs thus incurred 
may be in respect of defending the case in court (A), attending and contesting 
a claim before a sheriff’s jury (0, a master (A) or referee (A), or in the employ- 
ment of legal and medical (!) or other expert (rn) advnsers to assist in checking 
the claim and ascertaining the amount which is properly due as compensation 
to the tljjrd party (n). 

3. Liability for coats incurred in respect of a claim not covered 
by the policies (oj. — Difficulties may arise under the “Road Traffic 
cover ” form of policy (p), where insurers take over the defence of third 
party proceedings in which there is joined a claim in respect of a liability 
not covered by the policy— as, for example, a claim by a voluntary passenger 
or in respect of damage to property. In such cases the insurers arc clearly 
not liable under the policy to (xiy the costs attributable to the claim, or to 
that part of a claim which is excluded from the indemnity given by the 
policy. On the other hand, insurers who incurred costs on behalf of their 
assutvd in respect of such claims without warning him that he was liable to 
reimburse them therefor might find that they were estopped ( 9 ) from 
saying that these had not been incurred for their own benefit (r). 

(r) The msurern in such ca-sc being estopped imm iniisting up>a, or deemed to have 
waiv^ the necesuiy for wxiling. See SteConfirIt v Polaml zy LI 1 . It 77 

See tuUt. p. 7,ti , and Hutton (/•, \e~Co . IM. v. .Mounlein 37 T L B. 80*1 , 

DeUv Exprtii (IV‘>S . Ltd v M<mnta%n tiuib). 31 T L K. 593 And tec. as to Uir 
poution when, after having cocucotcd to Uic incurring ul rostx, they tUtCovex a ground 
upon which they can avoid or repudute liabthty uwter the (wUcy. enst, chapter IX, 
p. 696. and t.UlUlli. Can^don and Muir, Ijd v hagU, Star and Dnluk Dominions tmur- 
anta Co , Ltd. j I9x8j, 71 Sol. Jo 141 

jh) As to when he can properly admit, sec anU. chapter IX, p 677. 

(c) At to when he can properly allow judgment to go by driault. wie anU. chapter IX, 
p, 677- tdt E.f. the employment r»i legal and oUicr expert advisers. 

(t} Since this must be asceftatned m some caaea. and must be done competently 
in the interests of all parties coBcemed. 

(/) >Vhere the claim is lor personal injuries, almost ijovanably 
if) Anti, chapter IX. p C78 

(A) Ja. whe» the case u fought out, or, if llabihty is admitted, where the amount 
thereof is coateeted 

ill Where judgmeat is aSowed to go by default, or interlocutory judgment oldained, 
the damages BUtst in certain cases be a wtmrd by a Shefiifl*s jury .‘xi* O 14, r. 7A, 
and notes thereto in cttnent Ananai Praetkn. 

(A) See O. r. 3. and O. 14, r. ja. and note* tbeirto m carrent Aonnal Practice 
it) / r. for the purpose of examining the thud party's tojuries. 

(a) Eta aaotor repairer tor the pnr poa e of checking the third party's ettimaU of 
the coat of fepalnng hti car. 

in\ la moat cases it is imposaibie tor the aaaured tn ascertain this without rach 
aaasttance. 

(9) Cf the ooritton aa tflialality tot tlw third putr's etieu in aiich ouei, porf, p- 
As to tana form of policy. ae« Mtr. chapter VI if. p. 491 . 

(41 Aa tp estoppel, tee fuBy, snir, chapter iX. 

(rj Sines they would as a mie have no right to take over bis defence of a clalui not 
covaftd by the policy. Sec also EttrOu Poluin v. Mmnhhank (total. I L.I.. C.C.R. 3”3 



Liability for Assured’s Costs 


737 


4. Utility for as«ur«d’8 costa under limited Uability policies.— 

flc position where the third party claims in respect of a liability which is 
TOvered by the policy (s), and partly in respect of one which is not it) has 
oeen explained {«). 

_ It F^ains to examine the position where the policy gives only a limited 
indemnity (v), either by requiring the assured to bear the first £x of any 
r specifying a maximum sum beyond which the insurers will 

not be liable in respect of any one accident (i), or during the currency of the 
TOlicy (c) or both (d). The position must be regarded as in general governed 
by the same considerations which, it is submitted, anplv to the unlimited 
policy (<!). 

The following differences should, however, be noted (d). 


(a) Where insurers take over conduct of proceedings. — Here great 
difficulty arises where the costs incurred do not exceed the minimum which 
the assured has to bear, or where the third party liability is not greater than 
that sum, or some combination of these circumstances occurs. Thus in 
Eclipse Policies v. Marchbank {/) the jxilicy contained the following clauses : 

Clause 1. — The insurers undertake to pay all expenses and legal costs 
" incurred with their express consent in writing in settling or defending any 
" claim. 

" Condition 2. — Shall be entitled, if they so desire, to take over and con- 
" duct in the name of the assured the defence or settlement of any claim, or 
" to prosecute in his name for their o%vn benefit any claim for indemnity or 
" damages or otherwise (g), and shall have full discretion in the conduct 
" of any proceedings, or in the settlement of any claim. 

■' Endorsement No. i .—The underwriters shall not be liable to pay the first 
" £50 of any claim in resiiect of which indemnity is provided by this policy. 
" The assured shall indemnify the underwriters in respect of any amount not 
exceeding the aforementioned sum for which the underwriters make payment 
" in respect of any such claim which may be the subject of indemnity under the 
" policy. The expression ' claim ’ shall mean a claim or series of claims 
'■ arising out of one cause,” 


The assured was involved in an accident with two other vehicles besides his 
own. One of the third parties sued and recovered judgment jointly against 
the assured and the other third party in the County Court. The insurers 
contributed the sum of £5 gs. 2d. in respect of the County Court third party's 
damages and costs, being the sum due from them (A) under the policy. 
Subsequently the third part}' who had been held in tlie County Court jointly 
liable with the assured brought an action against the assured, claiming 
£150 damages in respect of the same accident. The insurers, who had 
instriKted a solicitor to act on behalf of the assured in the County Court 
action, also took over and instructed the same solicitor to conduct his defence 
in the High Court, and in this action a counterclaim was made on his behalf. 


(j) E.g. personal injuries. (() E.g. damage to property. 

(u) dnU, p. 73(> 

ill) For this tyisj ol policy see ante, chapter IX. p. 649. 

(a) Ibid. (b) Ibid. 

(£) Tills is less common in modem motor insurance. 

(rf) Cf. the position under policies giving limited cover, ante. p. 649. 

(•) And which arc fully set forth above, ante, pp 73t et seq. E g. taking over 
" without prejudice, ’■ unreasonable insistence by assured, or prosecuting a counter* 
claim, etc. ; see ante. pp. 732 et seq. 

(/) (1934). I b. J . C. t. R. 365. 

&) See, as to the validity and efiect of this part of this type of danse, ante, chapter 
VIlY, pp. 396 eluq. 

{h) Im. preaumably the assured's totaf UabiUty was £55 9s. 2d., std quaere. 

I.M.U 3“ 
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The High Court action was settled on the terms that claim and counterclaim 
be withdrawn, each party paying Ik own costs. 

The insurers paid the solicitor instructed by them the costs of the 
assured's defences m the County Court and in the High Court, a sum amounting 
to los- 6rf. 

They then claimed this sum as being due to them from the assured. 

The County Court judge who tried the case (») stated his views of the 
construction of the policy, initr alia, as follows : 

(1) If the insurers do not take (k) over the conduct of tlic assured's case, 
they cannot be liable for any costs inrurrerl on his behalf for which they 
have not giwn their written consent (/). 

(2) The costs were incurred under Condition i, and, at any rate in respect 
of the counterclaim, for the insurers' own benefit. 

(3) Tlie clause undertaking to pay costs incurred with the insurers' 
written consent is applicable only when he conducts his own case (w). 

In the result the learned judge held that, upon his construction of the 
policy the insurers were entitlecl to nothing (m). 

The learned judge appears not expn-ssJy to have dealt with the |x>int 
upon which the insurers no doubt chtefly relied — namely, that the assured 
bad agreed to indemnify them “ in respect of any amount up to /50 for which 
they make payment in resjiect of any claim the subject of indemnity under 
the policy." It is, however, submitted that -the learned judge's decision 
should be upheld or followed in similar cases on the grounds that : 

(а) Ttic costs were incurred with their consent (0), and the necessity 

for express written consent is therefore waived (/>). 

(б) The endorsement docs not cut down or apjdy to the clause under 

which they undertake to j>ay costs incurrerl with their (onsent, since 

" claim " refers to a third party claim. 

In general, therefore, where insurers instruct their own solicitor to con* 
duct the assured's case against the third party, they will be responsible for 
his bill of costs, in the absence of an agreement with the assured to the 
contrary. Any agreement, moreover, as to sharing of costs must be sup- 
ported by proper consideration. Thus, m Knighi v. Hoskert an action 
on an estate agent's indemnity policy, insunrs had contracted to indemnify 
the assured against certain third party claims up to /r.ooo. A clause in the 
policy provid^ that in the event of insurers requiring any claim to be con- 
tested by the assured they would pay all costs and expenses in connection 
therewith. A claim amounting to about £5.000 was made agamst the 
assured. Insurers undertook the defence in the High Court and instructed 
their own sobdtor. The defence was successful, but, on appeal, the amount 
claimed but refused in the Court below was aw^ded to the third party, 

{1} Hu Hon Judge Waiiaiou ICtcaAXOs. 

ik) StmtiU wbetlief bccatue repudiiiting or lor any other reason. 

iO Cf the aiathor'a vicwa at to coTts oeo-tMattly incurred m cumputing the jiropcr 
amooot of Uu third parry luhihry, amu. p 736, 

(m) Cf amtf.pp 73^*-7 

laj Thu case should be carriaQy compared with that of AlUn v Loadon GmafonUt 
omf Acttdfmi Co . Lid. (141a), 18 T. L K 234, oi which a (uU account was gives ««f«, 
chapter IX, p hyo. In the tatter case the insurers did nut apparently conte^ that the 
aatuied was rnqwiaatble for any of bu coets. 

(«! They may have been incurred with their aiprsu Krtneii consent ; the clause docs 
not my that the consent mu«t b« given fa Ik* anurrtf, and nrprewi wntted instmctkms 
to the solicitor would, it is subnutted, satisfy It. 

{pi See MtCamaaU v. P<damd turih). 23 14 L. R. 77, and see gesenlly as to waiver 
and estoppel a«fr. chapter IX. p. dpi 

(J) (19421. 7 -» C H 20b, p*r ATaiMsoM. J. ; (1943!. 73 U I., R. 74 (C- *■)• 
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subject to as^ssment by the Official Referee. Insurers also instructed 
their o'TO solicitor to appear on behalf of the assured in the Court of Appeal, 
but when the appeal was decided against them, insurers withdrew their 
support from the assured, who, owing to lack of funds, did not himself 
appear before the Referee (r). 

Finally, the damages awarded against the assured were something over 
^5,000, the third party's costs were £1,141 13s. lod., and the bill of costs 
of the solicitor conducting the assured’s defence amounted to £777. 
The assured claimed against insurers £2,000 of the damages awarded and 
both bills of costs. The insurers admitted they were liable for all three 
sums under the policy, subject to a set-off as to a propxirtion of the sum 
representing the third party's costs as the result of an alleged agreement 
between the insurers and the assured to share that sum roughly in proportion 
to the respective liability of the two parties for the damages awarded. 

It would appear therefore that where insurers instruct a solicitor to 
conduct the a.ssured’s defence, and there is a clause in the policy requiring 
insurers to pay all costs, charges and expenses in connection with any claim, 
the insurers arc liable in full for that solicitor's bill of costs, whether the 
policy is one of limited indemnity or no. As to the agreement to share the 
third party's costs, the arrangenient was come to in a scries of letters ex- 
changed bctw'ecn insurers and the assured after the insurers’ solicitor had 
been instructed to conduct the assured’s defence. Since the insurers were 
not bound by the {xilicy to undertake the assured’s defence, and since they 
had decided to fight the action primarily for their own benefit the Court of 
Appeal held that there was no consideration for the assured’s promise to 
share the costs, and that therefore the sharing agreement was unenforceable. 

(b) Where the assured deals with his own case.— It is submitted 
that where the assured deals with his own case for any reason (s) he is 
not in law entitled to recover ( 1 ) his costs from them : 

(1) In respect of a case in which the sum recovered b}' or settled 
with the third party docs not exceed the amount which the assured 
under his policy has to bear. 

(2) In respect of that part of the claim which is attributable to the 
amount the assured has to bear or to the excess over that to which the 
insurers’ liability is limited, as the case may be. 

In other cases the position will be governed by the principles applicable 
to an unlimited policy (a). 


PART 4.— LIABILITY FOR THIRD PARTY’S COSTS 

1. Generally.— The usual form of third party liability indemnity 
is “ against all sums, including claimant’s costs, which the assured shall 
become legally liable to pay ” (A). As has been seen (c), the inclusion of 
" claimant’s costs ” adds nothing to the extent of the cover (rf). Neverthe- 
less, the assured will not always be entitled to an indemnity in respect of 
the third party's costs. The position may be summarised as follows ; 


(r) No harm was done, apparently, by his non-appearance, lor the basis of assessment 
of ^nwge* laid already been laid down by the Court of Appeal. 

(1) cither Ijccausc the insurers repudiate or because lor some reason {e.g. the 
assured insisting on going on with a bad counterclaim). 

tn Kither under the policy or as damages. , . j , 

tal The iiabilitv as between solicitor and client is explained aiUe, pp. 733^4- 
(W Soe ctoptcr VIII. p. S»8. ^ (c) chapter VHl. p. 518. 

See Xenos v. No* (1869). L. R. 4 C- !’• ^5- 


IK 
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(a) Where assured Is eatitied to indemnity fmr third party's costs. 

1. Whenever the insurers take <Arer the management («) or control (/) of 
the proceedings (g), or per^ or acquiesce in the manner of their conduct (A). 

2. Where, the assured being to look after his -own defence (f), the 
third party’s costs arc not caused or increased by the assured’s unreasonable 
conduct {}). 

(h) Assured not entitled to indemnity for third party’s costs. 

1. Costs referabk to a liability not covered by the policy . — Where the policy 
gives “ Road Traffic Act " cowr {k) only {/) the assuiW will never, unlra 
perhaps the insurers expressly undertake to pay it (m), be entitled to an 
indemnity in respect of costs referable to a third party claim not covered by 
the policy— for example, a claim by a voluntary’ passenger (fi). Difficulties 
may arise here where the third party claims partly in respect of a liability 
covered by the policy— personal injuries (o) — and fxuUy in respect of one 
not coverrf — damage to property Q>). As has been seen, endeavour should 
always be made to ascertain the proportion of the total costs of the tliird 
party attributable to these separate liabilities hax’ing reganl to the provisions 
of section lo (?) of the Road Traffic Act. 1034 (')■ 

2. Costs caused or increased by assured's utisconduct. -WTicre, whether 
the piXKeedings arc conducted by the insurers (s) or by the assured left to 
look after himself (/). tlie assort by his unreasonable conduct causes or 
increases the costs due to the third pany, these will not (u). or will noL^o 
tanto, as the case may be, come within the indemnity given by the policy, 
nor in cases of repudiation (r) will he be able to recuNer them, or all of them, 
as damages (t>}. 

This is so eitlier ixvausc Uie assured will be in breach of tlie express {») 

(n E e under the usual clause Sis'in^ them p<ivrer <»> lo do Ct. /iniifAt v. Hothem 
73 LI L K ;■» A 1 

(/) A g where they allow the .is*or«l to lastruct his own solicitor subject to th«r 
supervision >ee Hrdtnn </' 1 (S' Co . LlJ_ v (19J1). 37 I I.. K IK>o 

Ig) AUm V CtKitanUt and .4eiuleiit Co , Ue rS T L K 

tk\ E g where the a^umt intorms repudiating insurrm o( hu proiedura at every 
impoftaot stage of the proceedings 

(i) hether because the insurer, repudiate or fur any other reason See further, 
anie. chapter IX. pp 073 at ley 

Ij} As to u fiat IS unreastuiablc cuodurt in Ihrw rirrumstanrrs see awt#. chapter VIII, 
P 3 ^ 5 - 

{k\ I i onty the cover rcrjuirrd by * 3'' 0 | ib |<4 the Kiiad Traflic .\tt. 1930 (JO A 
31 Geo 5. C 43), amU, ehaoter IV, p i8» 

(/) CJ the position under a limiled liabilitv policy. anU. p 737 
(m) Ct Atirm v ijfmion Guaiamtn and Attidcnt in, l,M ttnfSrai, and Etitptr 
PMutt* V Mattkbank i,nprit) 

(■) Against liability to whom tnsuraiwe is not rce)uue(l by s 36 (i) (b). Supra, or 
given b\' this form oi policy 
(o) A g by a pedrstrun 

tp) Or for penwiai iniurie* by a vofjMiUtry jiasMOgcrr. 

(f) Which require the insurers to ^y the costs referalde lo the petaooal isjuriet 
cUiin direct to third party, whatever nwiy be the poMtxm tiotwecni them and tbeir 
aaaared. Sec auU. chapter V. p 378, and aiao the etfect of the M I II. Agmnncnt*. 
chapter VI. anie 

(rj AmU, chapter V. 

(r; t'nder the clause in the policy gntng them that right nr oiherwuw with the 
asauttd's consent 

(() Either on nrpodUtina nr smpty Waose the insurers refuse to take over bis 
dctotICC' 

(u) See Jamet v An/tsA Generef /uiuroaca Co.. IlOt?) 2 K. B 31 1, Utd «ee further, 
eutf, chapter tX, pp 641 «f mW. 

(e) / * where he acMpta the repodiatioa and doe* not tmt the polky aa rt m afai i iig 
w fofiee. Sea ctuqiter IX, mte. p 673 

fw) There u uauafly an cT i myi w l<-nn to this rftesl See omto, chapter Vftt, p. 397 ' 
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dr implied (*) term of his policy requiring him to take aU reasonable steps 
to Tninimise tte loss (x), or because such costs are not directly (y) attributable 
to^ the liability insured against, but are caused (a) by the assured's own 
misconduct ( 6 ) in the matter (c). 

Tlie circumstances in which the assured may be regarded as having acted 
unreasonably in the conduct of his case have been fully explained in a 
previous chapter {d). 

2. Third party’s costs under limited liability policies. 

1. Where the insurers take over his case. — As the cases of Allen v. London 
Guarantee and Accident Co., Ltd. (e), and Knight v. Hosken (f) show, the 
insurers who take over and conduct a defence, whether with or without the 
consent of the assured, arc liable to indemnify the assured for any costs 
wliich the third party is awarded, in so far as the insurers undertake that 
defence primarily for their own benefit, and are not bound to do so by the 
terms of the policy (g). 

If insurers, in consideration of their undertaking the defence, make some 
agreement with the assured to share the third parties' costs, that agreement will 
determine the liability of insurers for those costs. But such an agreement 
must be supjiorted by good consideration {/). 

2 . Where the assured conducts his own case. — (i) Where the assured is 
left to deal with his own case under a limited liability policy it is clear that 
he can recover nothing if the total of the damages and costs does not exceed 
tlic minimum. 

(ii) Wliere the damages alone are less, but with the third party's costs 
more than the minimum and where the damages alone exceed the minimum, 
the position must depend upcjn the w’ording of the policy [k) in each case. 

3. Liability for third party's costs under limited cover policies {1). 
— It is submitted that the same considerations apply to these as to the form 
of policy last considered [m). 

4. Insurers’ rights in regard to costs awarded to assured. — 

Where the insurers take over and incur liability (n) to a solicitor for the 
costs of the assured’s defence {0} and in the result of the litigation the third 
party is ordered by the court to pay the assured’s costs, the question arises 
as to whether the insurers can directly enforce this order for their own 
benefit. The answer is not free from doubt, but the following propositions 
may be made : 

1. The insurers can only acquire this right by subrogation or assignment. 


(») In the absence ol an exprtfs,?tcnti, an obligation to the same effect must be implied. 
See ante, chapter VIII. 

(y) Or wholly, as the case may be. (a) Or increased, as the case may be. 

(6) Which IS not the class of misconduct covered by the policy, i.e. not negligence 
in the use of the insured vehicle. 

(e) Sea per Scrvtton, L.J., in City Tailors, J,td. v. Evans (1921). 91 L. J. K. B. 379. 

(ff) Ante, chapter IX, pp. 670 et seq., and see Janies v, British General Insurance Co., 
[19271 2 K. B. 311. 

(e) (1912), 28 T. L, R. 254 ; ante, chapter IX. p. 650. 

(/) (‘9H3). LI. L. R. 74 (C. .\.) ; ante. p. 739. 

(f) Allen V, Loudon Guarantee and Accident Co.. Ltd. (1912). 28 T. L. R. 254. and 
Knight V Hosken (i«)43). 75 LI. L. R. 74, are decisions on policies which limited the 
maximum of the insurers' liability, and are not. therefore, reliable guides on some ques- 
tions under the kind of policy which requires the assured to bear a minimum. 

(A) The type of clause or endorsement requiring the assured to bear a minimum 
varies radically in different policies in this respect 

(/) E g " Road Traffic cover only ” policies. 

(M) As to liability for assured’s costs under this form of policy sec ante, p. 737- 

fn) As to when they incur that liability see ante, pp, 733-4. 

|o) Or settlement or counterclaim. 
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3. Most policies confer this right by assignment under a clause expressly 
giving it ^ 

3. If there is no right by assignment, subrogation will only arise if 

(i) The assur^ is given an indcmnit}’ for his own costs by the 
policy {q) and 

(ii) Sud» costs have been paid by the insurers (r). 

4. If tlie insurers have no right directly to enforce the order against the 
tfiird party, tfiey can always recover from the assured any money whicJ> he 
recovers in resj>ect of any indemnity whicli they have discharged to him (s). 

PART 5— INSURERS’ LIABILITY FOR INTEREST 

The provisions of the Law Reform (Miscellaneous Provisions) Act. 
1934 making possible the award of interest to the successful plaintiff 
in running down actions (w), raise the interesting question as to whether 
the ordinaiy motor jx>licy ct>vers the award «>f interest. The indemnity 
usually given is " agziinst all sums which the :issure<l shall Iwcome legally 
liable to pay, including claimant's costs ” (t ). 

It is submitted that wherever the assured is entitled to recover in respect 
of his liability for the third party’s costs he will also Ix' entitled under his 
policy to recover an indemnity for whatever sum is awardtnl to tlie third 
part}- in interest (u), and tliat, conversely, wherever the assured by his un- 
reasonable conduct (ji) has increased (y) or caused the incurrence of the 
third party's costs and is therefore not entitled to be indemnified for them 
he will be unable to recover from his insurers all or part of the interest 
awarded to the third pany. 

Thus if the assured, left by repudiating insurers to deal by himself with 
a third party claim, delays unreasonablv (z) in admitting liability (a), ot 
unreasonably (;) contests the case, and in the result the thircl party is awarded 
interest, the assured will not Iwentitlerl to an indemmt.v (i') or an i'<iuivalenl 
sura in damages (f) for the interest if but for his delay tt would not have 
been awarded or if but for his delay tlie sum payable for interest would 
have been less (af). he will lx- entitled ti» rivover from his insurers only pro 
tatUo {e). 

ip) For ihistlausc sev anlt. etuptre VIII. (1 

Ttu.s uouU ukUsUy U- ihc uticn the ixjIkv provides lor the pavrnent ol 

costs incurred wjth the insurers' consent 

(fj See Pagt v. Scoiltih Inruratitt C<np<>raht>n i. J K H yoK. and diilr. 

pp. 704 el %eq (1) See fully, dn/c. pp 704 it 

10 tj HdUbury's Statutes, tio , and as to interest, chapter p 2<)} 

{H} See anu. cliapicr V, p. 3^3 {it I f under the Koad Traffic .\ci. 193^ 

(ui) Cf. K* Waltikomi'i I'olizy. '1937. fh 415 , i >937, ^ i'- •< oi, where insureis 

who wrongfully refused to pay }>ijluy monies to the assurerl were lield liable to pay 
interest thereon ftom the date rif matuntv of tlic im, 1 ii.v to the date ol payment into 
Court 

fs) E i by nut admitting liabibtv suun enough. 

(y) £.f . by nut admitting a bupcim case at the outset 

Ul As to what IS reasuiubtr conduct tn such rirrumstanres see generally »mU. 
chapter IX. pp *74 *t 

fa) With the coosequence that the time between tlie accident and payment to the 
third party is unduly prokmigod. 

(h> L'nider bis policy. (c) le for vnongfni rcpndution. 

(<0 It is clear from the Keport oi the Statute laiw Kevtswm Committee (rod Interim 
> 914 )< upon which the interest sectioQ ol tlie I-aw Kefurm IM. P.) Act, 1934, 
was passed, that one of the determining (actora in the award ul inhnost will be 
rauRMuMeMw of the delay in settling astd paying a claim. 

fa) C/. the cooaeqiieoce of his settling a claim agaliut a third party 10 as to prejudice 
his insurers' righta of subrogation, aafr, p. 711. 
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PART 6 — SETTLEMENT OF THIRD PARTY CLAIMS 

1. By Insurers. —When the policy gives insurers the right to settle 
claims against their assured, or they otherwise acquire authority so to do, 
any settlement will generally be binding both upon the assured and upon 
the third party. The settlement will not be binding upon the assured as 
between him and his insurers when it exceeds the authority which has in fact 
been given, as where, for example, the insurers settle a counterclaim which 
he wishes to prosecute without his consent (/). On the other hand, it is 
apprehended that as a rule any settlement made by insurers will be binding 
as l^tween the assured and the third party if he has in any way represented 
his insurers as having authority to settle claims on his behalf. 

The settlement will generally be binding upon the third party, who 
cannot afterwards take action against the assured. That there may be 
exceptions to this rule is shown by the case of Martin v. Bannister (g), where a 
third party, who had been injured in amotor accident, whilst lying in hospital 
instructed a solicitor whom he had not met before to make a claim on his 
behalf against the assured. The insurers took over the conduct of the case 
from their assured under the terms of the policy. Before any writ was 
issued, the solicitor ultimately agreed to settle his client’s claim for the sum 
of £i(K) as compensation, and the sum of ^35 15s. for his costs after having 
at the last moment (on behalf of his client) increased the demand in respect 
of his costs from £31 lo.s. to £42, although, as the Master of the Rolls [h) 
pointed out, if a writ had been issued, and the insurers had allowed judgment 
to go by default in Order XIV proceedings, the most that they would have 
been obliged to pay in resjrect of costs was between £10 and £12. 

In these circumstances the third parly was paid £100 and signed the 
following document : 

“ Received from Hariy liannister per the Prudential Assurance Com- 
” pany. Limited, the .sum of £100 in full satisfaction and discharge of all 
" claims made or to be made in respect to injuries and/or damage or injurious 
“ results accrued or likely to accrue in consquence of an accident which 
" happened to me on the 23th daj' of September, 1932. . . 

The £35 15s. costs were paid to the solicitor. Later, when the third party 
had partly recovered from his injuries, he instructed another solicitor to 
commence proceedings on his l>ehalf against the assured. The insurers, 
acting in the name of their assured, applied for an order to stay these pro- 
ceedings on the ground that the claim had been settled. The Court of 
Apjjeal refused to exercise their discretion (i) to stay the proceedings on the 
ground that there were peculiar and unusual circumstances (A) in the case 
which required further investigation. 


(/) As to how far the insurers may have, under the terms of the policy, the right to 
do this see ante, chapter Vlll, p. 507 C/.dicUin Morleyv. Moore, [1936] 2 K. B. 359 : 
[1936] 2 All K. K 79. P- 59*’ gr’nwal duty of the Solicitor instructed by 

insurers towards the’assured as laid down in Groom v. Crocker, [1939] i K. B. 194; 
[10381 2 All E. H. 394- The settlement will only exceed the autlionty given when it 
« not bona fiiU. anil Uic counterclaim might reasonably have succeeded. Beacon Insur- 
ance Co., Ltd. V. I.angdale, [1939] 4 All E. R. 204, ante, pp. 597, 731. 

. 270. 

(1) imoer s 41 ox me Supreme Coui^ of Judicature (Consolidation) Act. 1925* 

*1 The circumstance which the Ma.ster of the Rolls regarded as unusual was that 
the sum which was agreed to be paid in respect of the soUcitor’s costs was relatively 
very large for what was apjxarently the work that had to be done by him. 


(«) («933). <7 LI. L. K 
(k) Ixird Hanworth. 
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2 . By assured. — If it is made without fraud or collusion (I) a settle- 
ment (ot) made bj’ the assured of a;:liabi]ity to or claim against a third party 
may be binding as much upon the insurers as upon the parties to the settlement , 

When not conclusive between insurers and third party. — In two coses only 
can a settlement made without collusion or fraud be re-opened or ques- 
tioned as between insurers and a third party. These arise where the Uiird 
party seeks to enforce the rights of the assured which have been transferred 
to him under the Third Parties (Rights against Insurers) Act, 1930 (n), or 
by assignment (o). 

(1) In tliese cases the insurers will be entitled to say that the 
amount settled between their assured and the third party is not the 
amount really due. 

(2) The insurers maj’ be able to ex’ade liability to the third party 
on the ground tliat the settlement made by their assured was a breach 
of the terms of his policy-. This, however, would only be possible in 
so far as the liability settled was one required to be covered by the 
Road Traffic Act, 1930 (/►), and in rases where they had repudiated 
liability to their assured they might {q) be estopped from relying upon 
it. 

Settlement may be breach of duty to insurers.— It should alwaj-s be re- 
membered that an assured who settles a claim with a third party, 
besides breaking a term of his f>olicy (r),may l>e prejudicing the rights which 
his insurers arc entitled to by sirtue of the doctrine of subrogation (s). 

3. Costs of ssttiement. — The liability a.s bctwtH;n insurers and 
assured {/) for the costs of settling a rase, ixuii those incurred on Irehalf 
of the assured and those payable to the third party, will in general be deter- 
mined according to the same principles as those applicable to actual litiga- 
tion. Thus if an assureii left to deal with his own defence incurs solii'itor‘.s 
costs, and e.xpenses of employing other expert advisers (w) for the jmrpose 
of enabling a just computation of the amount really due to a third party 
he w-ill, it is submitted, be entitled to recover these from his insurers (i) in 
a proper case (»). 


{!] As to coUauoa and fraud <iec a/tu, chapter III. p 131 

(■») .Xs to when a judgnimt obtained In- fraud or odlniuon can l>e reopened or 
riaevtwnrd between in«urm and a third |>any cLaiminfr agamni them, either by 
assignment, under the Thud I’artm Act. i«i3a tiupra,. ur under i lo uf the Itoad Traffic 
Act. >v34. *ec amU. chapter III and chapter V. 

{■) AhJe. chapter lit. p. no 

(o) /.e by assignment from the asrared.aa in 7 enA>ai V /.Iraiie (1933), 103 1 .. J K B- 
jyo. and hmrrrU v / rmirm irntfraJ tn*ntam(f Co , I K B ajS 

ip) S 3tjf,iMbf, 13 HaUbory'i. 637. 

iq) Thu 14 aflectaxi by iwme doubt. Mocc the caloppe! would he hetweien llUurer* and 
assured. Sec VaadeptiU v. Prefernd .iteiJenl Imurame Corporalvm 0/ .Vrtr Y'orA, 

C 70. 

Jr} The rtaoM reqntnng him not to makeany ndmiwnon, compromMe, etc. Seean*#. 
chapter Vlfl. p yjib 

1*1 Aa lulAM doclriac. and the auurad'* duty not to do aavtbing in pnt|udic-« at 
inautera' tighla. ace ante, p- 7>r. 

{9 Aa to the lubibty hetwcca ardRitor and cheat >ec ante, p. 719. 

(N) k f a doctor, a motor engineer, or a ebuma ataeanor 

le) Or tf they have employed anch eolirltor or, etc . they will be obliged to pay lor 
their aervice* In WktlmM v Aulann Imturmmtr Co livr/i. ey Id. L. K. 418, whero tba 
aannd recovered the atnotinl of a claim compromiaed by him. it ia not rapwrtad wbldber 
he ncoverad the conu of aetUement. 

(w) I .t. where the babthty aetUed B one eoveml b)' the policy and the araorrd act* 
maiumablr < / , however. P.fhprr Pvitnes v MmnUmmk, #*»;», p. 737. 
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_ S®ttl®nieiit between Insurer® and assured. — As has been seen, 
this will be void as against a third party unless it is 

(1) in respect of a claim not required to be covered, and 

(2) made before the assured's bankruptcy or liquidation (a). 


PART 7.— CONFIDENTIAL COMMUNICATIONS BETWEEN 
INSURERS AND ASSURED 

1 . Whether correspondence privileged from production. — It is 

sometimes thought that letters and other communications (6) passing 
between an assured and his insurers relating to an accident out of which 
a third party claim arises, are necessarily privileged from production in an 
action by such third party against the assured. These cannot, however, 
be privileged unless they are cither 

(1) confidential communications between the assured and his 
professional legal advisers (c), passing directly or through the agency 
of another. 

(2) Documents prepared by' the assured for the use of his professional 
legal advisers in assisting or advising him in pending or threatened 
litigation (d). 

Some communications made by' the assured to his insurers might come under 
one or other of the above heads. But many would not. It is not within 
the scope of this l)ook to review the great number of authorities, many of 
which api)ear to conflict, upon the question when privilege will attach to 
documents under the above heads. But in view of the many' cases in which 
it has been held that communications to other than professional advisers (e), 
however confidential in character (/), are not privileged, it is impossible to 
say that. a,s so far decided, communications and reports (g) made by an 
assured to his insurers Iwfore he is put in train with the solicitors who are 
to conduct his rase are pricaleged. If and when the point comes to be tested 
some difficulty may be experienced in getting round the decision in Jones v. 
Great Central Railway {It). In that case the House of Lords (i) held that 
reports and tetters sent by a member of a trades union to the executive of the 
union for the purpose of their considering his case were held not to be 
pris'ilcged, although the member was bound by the rules to send the docu- 
ments in question to the committee of his union in order to enable them to 
consider whether to fight his case and to furnish information by which their 
solicitor could conduct the contemplated action. In other words, the posi- 
tion seems precisely similar to that of an insured motorist who gives his 
insurers, as he is generally bound by' his policy (k) to do, full and frank 


(а) I e. a claim not required to be covered by s. 36 of the Road Traffic Act. 

i<)30. See aitw. chapter HI, p. 147. • 

(б) yx.r, a rlaini.<i form, 

(c) S«e 10. M lUlsbury's Laws, ;nd Edn. 38t, 725. and see current Annual Practice, 

notes to Order 31. r. i. , ,, ^ ^ r 

(rf) Ibid. Sec also Re Cracker iind 7 cura/ion 0/ Costs, [193b] Ch. 696 ; [t936] a All 

F K 

{e) And not even to such when consulted privately, although for the purpose of 

obUining their prolesMonal opinion. ,, , , . i .1 ,k. 

(/) E.e. to cfcriP'raen or doctors See ro Halsbury s Uwa, ind Ed“. 3S1. 

/ H e the claims form whu'h he fills up at the outset. (*) [1910] A. C. 4. 

f) laifd LOR«l.va.v I.C, and Lords Macnaghtes', Jamfs of Hereford and 
ATKiirsoN affirming without dis.s<>nt a unanimous dwision of \ aughan Williams, 

"•‘•Sr' r IbL, d..y ctapfr 

YJII. p. S90 
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information regarding an accident from which a third party claim may arise. 
Nevertheless, in holding that there was no privilege ( 1 ) the court said {«) : 

■' Both client and solicitor may sue through an agent, and tlierefore 
" communications to or through the agent are within the privilege. But if 
“ communications are made to him (*i) as a person who has himself to con- 
*' sider and act upon them, then the privilege is gone " {o). 

The decision in The Hopper No. 13 {p) will, however, assist the dciendant in 
many cases. 

It might be argued that communications and reports from the assured 
to his insurers, although not privilegetl from production, may lie irrelevant 
on the ground that they cannot In* use<l m evidence, and so could be 
omitted from the assured’s affidavit of documents. It is, however, no ground 
for failing to disclose a document that it would be inadmissible in cridcncclr), 
and these documents would clearly be relevant (s). The duty to disclose 
documents of tliis kind (/). if it exists, would in some cases extend not only 
to replies or other communications from the insurers to their assured, but 
also to documents prepared by them as his agent (a). It is suggested, 
however, that discoieiy- of llicsc could generally be resisted on the ground 
that they were prepared for the us<‘ of the a.ssured’s legal atlvisers in the 
conduct of his case {h). 

■An imusual aspect of the doctrine of privilege wa.s considered in Re 
Crocker and Taxaiton of Costs (r), an interior utort' proceeding in the case of 
Groom v. Crocker (d) whidi has already Ix-en discus.scd le). The defence of 
an assured was conductcxl by solicitors employed by his insurers, who ad- 
mitted negligence on his Ix-half. but. he assened, without any express 
authonty from him. The policy contained the usual clause entitling in- 
surers to control p^ocl'cdIng^. The assured, in an actum for libel against 
the solicitors, applied to the solicitors for production of all relevant docu- 
ments in the proceedings brought by the third party against him. The 
solicitors refused to allow the assun^ to insp<>ct such dcxruments on the 
ground that they belonged to the insurers who had refussd their consent. 
It was held that inspection must b*- given, though deliver)' up of the docu- 
ments would not be ordered. 


|/> I,ord l.oni'BVR.s. I.t s.*k1. al- |* s th.*t lie i.mki -.cr th«t the dpcinum would 
put at a disadvantage those who arc .ihhgi-d to <.<w,[x'rair in ordrr to ohUin legal 
advice or asM&tancc 

(ms Per Lord I.oiiEBeR.N. L t . itiJ . at p 6 
f«! / c. the agent or other per-on 

I-or a very- lull diKU»w>n of thr law- reialing to Irgal prv>l>-«sional privilege tee 
the fudgmenU in 0 ‘/l<mrkt v liarinthtrt. 'i<wo A C sit. 

(ft f 10^51 T. ji. In that caac it was held that where a report was made lor the 
purpose of uiumatelv being put before the loxuTen' sohotois it was privileged. It in 
not eavy to recfjucite thu with J-mn Cmiral /fai/sai fiwpra! 

• r* Nee t /•iwowd/'V rfti /’arip^r V Perni-iaa fp JlSSrl, < 1 O H B 

SS. at p oj, per laird Knmer . /Iwifrot v H'fci/e nHjrti. i O H li. SH. per jiUUiKl.. 
M K . at p. ary ffurJttaicni \ (iltner ii&ryi. t 1.) IJ D i \S. at p. 141 , O'Rourke v 
Darhtthtrt. itoroi A (' sii. at pp Ooti. Oi). Ojg 
(;! See qiprent Annual I*ractice. notes to O ji 

II] I f doctunnits tircpBred by the assured reiating to .sn aceidcnt. claim forms, eti 
(a) f g ptmibly aocnmmts Mssmg from ome department of the insurance office 
to another, auch at from the head office to a local claims aasewaor, erf i>ic« orrua 

(ti With what accuracy muat be deternuned by the facts in each case. The diatinc- 
UOD between thcae and thoae prepared by the asaurtd hunself would in many caaes be 
hue. 

lr> f'h fkfC. ; > irjjO; r All Ea K *99. per Cijii'aow. J. 

(df [roysij 1 K. H 194 , loji} 2 All K H 394 (C A ) 

(e) AmU, pp jtp ft scf . 
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2. Other duties to disclose. — ^The duty to discover documents of 
this class must be contrasted with the duty which rests upon insurers (/) 
to give all relevant information to a third party concerning any ground 
u]X)n which they seek to repudiate liability on a pwlicy under which the 
^ured s rights have been transferred to the third party by operation of the 
Third Parties (Rights against Insurers) Act, 1930 (g), and also with the 
assured s duty (A) in certain cases (i) to inform the third party fully as to 
any insurance covering that party’s claim. 


PART 8.— SUMMARY OF REMEDIES AVAILABLE TO THIRD 
PARTY, ASSURED, AND INSURERS 

In different parts of this book the various rights of third parties who 
have suffered in a motor accident personal injury', damage to property, or 
loss caused by death ; of insured {lersons and their friends, relatives and 
wives under a motor policy in respect of such accidents ; and the rights and 
liabilities of insurers generally, have been described. In this section it is 
proposed for the sake of comprehensive reference to summarise the alterna- 
tive or cumulative remedies available to each of these three classes of persons 
to protect their iK)sitions or enforce their rights up>on the happening of a 
motor accident. 

1. Immediate remedies of third party injured by motor accident. 

(a) Road Traffic Act claims. 

I. Demand for information from owner or driver, or both, as to his or 
their insurance (k) if the claim is in respect of death or bodily injury, and is 
made by one against liability to whom insurance is compulsory'' (f). 

-2. If the owner or driver is uninsured, compliance with the three condi- 
tions precedent to the liability of the M.I.B, (m). 

3. .Action for damages («) against the owner or the driver of the vehicle 
or against both (e) or against the personal representatives of an owner or a 
driver who is dead (/>). 

4. If the driver is uninsured, and unable to pay, action against any 
person who caused or permitted him to drive uninsured (9). 

(b) Claims other than Road Traffic Act claims. 

5. If the owner or driver has become bankrupt (r) or gone into liquida- 
tion (s), demand for information from his insurers (/) as to his rights under 
any policy («). 


(/) UnJtT !. 3 of the Tliiril l“.irties (Rights against Insurer-si .■Vet, 1030 (i«/ra), 
cliapVct III. (ri /f'Ue, chapter HI. 

(*) I’ndcr .s 13 of the Road Traffic .\ct, 1934, ante, chapter V, p 329. 

(i) I f. in cases to which the Road Traffic .Vets, 1930-34. apply. 

(*) Under s 13 of the Roiid Traffic -Vit. 1034. anif, chapter V, p- 329- 
(1) I f not a voluntary passenger ora worknun injured in the course of his employ- 
meul l>v tile, pro^wstd defendant. 

{m) I t. (1) Notice to M l B. of intention to commence proceedings against the 
penions liable for the damages resulting from the accident ; (ii) Joinder of all persons 
raipoDsiblr as defendants , (ill) .Vs.signiiieiit of judgnient obtained against the persons 
reaponaible to M.I B. See chapter VI. anle. p. 375. , . . , j ... 

(■) For negligence at Common Law (sec chapter 1 ). or for breach of statutory duty. 

(ibid.). . , 

(0) Against both if uninsured or if the dnver was acting as the servant or agent of 

the owner (see anif, chapter 1 ). 

Ip) Under the Ijiw Kefomi Act. 1034- ante, chapter I. 

( 5 ) Monk V. H’arfwv. [i 9 } 5 l > K- 75 ' tit 

ri Other tlian an infant. (s) » « company, «e(e chapter III. 

of the Third Parties (Rights against Insurers) Act, 1930 


(0 Under.s. 3 
chapter HI. 


ante. 


(u) I t. covering his driving. 
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6. If the owner or driver of tiie vehicle lias become bankrupt or is dead 
and his estate is being adntiniatered in bankruptcy, action against his 
insurers, or, if the policy so prorvides, arbitration (a). 

2. Remedies -third party after Judgment or settlement obtained 
against assured. 

(a) Road Traffic Act claims. 

I. Action against defendant insurers who refuse to pay (6) (if the 
judgment has not been satisfied under the M.l.B. .^g^eements (c). 

(b) Claims other than Road Traffic Act claims. 

z. 5 and 6. above. 

3. If he can obtain a valid assignment of a policy, purporting to cover 
the defendant, action on the policy (rf), or arbitration proceedings there- 
imdcr. 

4 . In certain cases, garnishee proceedings against the defendant in- 
surers (<). 

3. Remedies of assured . 

(a) Before judgment or settlement. 

I. .\ction for declaration as to his rights under ixilicy if these are dis- 
puted {/). 

3. In certain cases, joinder uf his insurers a.s third party in action brought 
against him (g). 

(b) After Judgment or settlement. 

1. .\ction or arbitration on jiolicy against insurers who refuse to pay 
indemnity, claiming citJicr payment of monies due under policy or damages 
for breach of contract (A). 

2. Proceedings for deckration as to his rights under judicy if tliese arc 
disputed (r). 

4. Remedies of insurers against assured. 

(a) Before jadgment. 

1. Proceedings if (Xissibk to bring theiuselves within the saving clauses 
of subsection (3) of section lo of the Roail Traffic Act, 1934 (A), provided 
liability disputed is in rcspiect of compulsrjry insurance (f). 

(b) After judgment or settlement. 

2. If third party liability has l>een discharged (m) various actions for 
recovery of monies paid or («} for damages for breach of contract (0) or both. 

(c) Claim tor coets paid or incurred 00 assured's behalf (P). 


id} L'ndcr the Tbinl i’arUei .Act. 1 t. a>Ur. chapter I- 
lit] L'ndcr s 10 ti) of the Koad Traftc .\ct, lOJt, chapter V. 

(r) See dale, chapter \'l. p 30^ . 

As in Jm/nn^ v litmmt 1 1033). loj I. j K [( Jjo; BatrtU v LemJim CcNccdl 
C.>.[i035' 1 K B. 238. and Tmvlor v E»(U Star Ju 4 Uritut 4 Co. O7 

U L. R. 130. 

(r) AnU. chapter III. (/) .inu. chapter IX. p f>79 

{fj .inif, chapter IX, pp 68t ti ley {Aj Amir, chapter IX, pp 6S0 H 

(if Anie, chapter IX, p 679 
Ik) Am*, chapter V, i> X97 

g. See ». 3<'> ti) (bt 01 Ruad Tralbc Act, 1930; 43 Halabury'a SUtulea 637. 

(m) By virtue of *. 38 of the Head TnOu. Act. 1 930. atiU, chapter IV. or s. lo (4) or 
II of the Act of r<>34, atOt, chapter V. pp p7-8 II the third party t judgment has 
lieen aatnlml by nrtne of the M I H Agreement* (chapter VI, •««#), esecntkm of th* 
awiltncd )ttd||tmetit afloat the aoMred. 

(a) See amit chapter IX. p. 669. (oj / t breach of poUcy. ■ 

IP) Ami*, pp 731 tltaf. 
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Duty as to Juries 

5; Remedies of Insurers against third parties. 

I. EnfoTOment of rights of subrogation (a) against third parties 
responsible for a loss or liability in respect of which they have indemnified 
their assured (b). 

z. Enforcement of rights of contribution (c) against other insurers 
covering the same risks. 

3- Alignment of third party's judgment against the sissured. Where 
Hie third party has obtained judgment against the assured and another 
defendant, the insurers may be able to purcnase an assignment of the 
judgment and so enforce contribution against the other defendant {d). 


PART 9.— DUTY NOT TO MENTION INSURANCE TO JURIES 

Having dealt briefly with the subject of motor insurance, this book may 
fitly be concluded by reminding the reader of the present limit&of the old 
rule that, when defending or prosecuting proceedings in a running-down 
action, he must not {e), if the case is tried before a jury, make any reference 
to, or even the least hint of (/) , the fact that either party may or may not be 
insured (g). 

1. History of rule. — A story is told (A) of how, in the early days of 
motor running-down cases, a barrister who specialised in that work one day 
appeared on behalf of a plaintiff in a county court. In the peroration of 
his opening speech, this advocate exhorted the gentlemen (») of the jury to 
waste no sjmipathy upon the rascally motorist who had inflicted such 
terrible injuries upon his client, since he had proved his depravity in advance 
by insuring with a large and wealthy company against its consequences. 
When the commotion created by this announcement amongst the other 
lawyers present had subsided , the advocate blandly informed the judge that 
before coming to court he had carefully ascertained that telling the jury of 
the defendant’s insurance would not be a ground for granting a new trial, 
but merely a gross breach of professional etiquette. 

So in Wright v. Hearson (j), the defendant, who had been held liable in 
a County Court action for knocking down the plaintiff with his motor car, 
appealed on the ground that he had been cross-examined by the plaintiff's 
counsel as to whether he was not insured. He had refused to answer the 

Q uestion, and the County Court judge told the jury that it had nothing to 
o with the case and that in those days every prudent man was insured. 

The Divisional Court, whilst holding that the question vras most irregular 
and improper {k), refused to grant a new trial, on the ground that it must be 


(a) Antr.pf 6g<i el trj 

(t) Ante, p 760 W See anle, p. 719, as to contribution. 

(d) This of coarse depends upon the willingness of the third party to give the 
assignment. But if given, there is no reason why contribution should not be enforced in 

this way. . . XU V 

(») t>n pain ol having the jury discharged and having to pay the costs thereby 

wast^. See bckiw. 

(h Or read any letter from which this might be inferred. Sec Ellis v. Mayhem 
(ill/ra), and Askew v. (trimmer {infra), {g) See Ellis v Mayhem (igrS) unreport^. 
{k) See A skew v Grimmer (1927), 43 T L R. 35+. where the story was repeated by 

counsel in court. , ^ 

(») Now members. {jl 11916] . N. ri6. , . . 

(Al ’■ It was irregular and was calculated to prejudice the defendant with the j^. 
It abould be stated emphatically that counsel are not entitled to do such a thing in ord^ 
to orelndicc the minds of the jury It w the duty of counsel to know and observe the 
n »W goveTBing what they may and what they may not do ui the conduct of cases . 
they may not disregard those rules and trust to not being checked m time In pro^r- 
tion ms vdS^ily observe those rules so will their standing and reputafaon 

gnw." per RowtATT, J . ibid . at p. a«6 
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assumed that the County Court judge had as far as he could effaced the 
impression created by the questioo. It was added that the County Court 
judge might, upon the question biting asked, have discharged the jury and 
ordered the plaintiff to pay the costs thrown away. 

In Askew v. Grimmer (/), the jury in a running-down case were told by 
plaintiff’s counsel that the defendant was insured. The defendant's counsel 
at once jumped up and demanded that the jury be discharged, stating that 
he had no reported authority for his right to ask it, but citing the story set 
out above (»«). Branson, j., held that in the special circumstances («) of 
that case the trial should proceed. 

In EUts V. Mayhew (o), in one letter re.id to the jury the word " assured ” 
occurred. Coun^ for the defendant applied for the case to be withdrawn 
from the jury and tried by another. The Lord Chief Justice suggested that 
the jury ^ould be discharged and the trial proceed Itefore him alone. This 
suggestion%as accepted by both parties {/>). 

In Gotrar v. Hales (q), it was held that insurers were not to be brought in 
as third party' in cases tried willi a jury (r). on the ground, inter alia, that 
it was a rule of practice and etiquette that tlic jury ought not to be informed 
of the defendant's insurance. The late Loril Justice S< ri:tton made the 
following interesting obsor\'ations upon the changing teTni^er of juries : 

" The H'a)'5 of juries with undcrwriter.% have undergone some change in 
“ the course of my experience. When first 1 was called to the Bar it was 
" vcr>' difficult for an insurance company to get a verdict in their favour 
" from a jury. Better couasel (s) prevailed, and tlie time came with a 
" more extended insurance practice when one could rely ftiirly confidently 
" on a fair hearing from a jury, although there was a slight pircjudicc against 
" an insurance company which took the premium •lud did nut jxiy. Then 
" came the introduction of the motor {xilicy with third party claims, direct 
“ claims fur amounts claimed by third piarties instead of chums fur damage 
“ to the subject-matter, and, (or part of my cxpieriencc, it was almost 
" impossible in fact to get a jury to find in favour of moturisLs when there 
" were very Jew motors. .As time went on and a.s probably hall the iurOrs 
" owned motors them.sebes. the view of juries changed and they mignt be 
" relied on to decide fairly lietwecn plaintiff and defendant even alUiough 
" the defendant was a motorist in fact it was very difficult, and I believe 
' it still is very difficult, to get any criminal conviction against a motorist 
" from a jury. 

" But if it was not a question of an action against a mulorist but a 
' question whether an iasurance company should piay a |Jcrsou who was 
' damaged by a motor, it was found extremely difiicult to get fair hearings 
“ from juries, with the result that it lias l*een established as a rule of ptroctice 
*' at the Bar, which the judges enforce, that in an action agaiivst a motorist 
" the jury ought not to be told that the defendant is insured ” (tj. 

In Grinham v. Doxies (w). counsel for the plaintiH read a letter to the jury 
from which, the County Court judge held, they might infer (a» the fact was) 

(fi fior?!- si T. I. K iis (ml AmU. y> 74<* 

(u) Whiett were that it tlie defendant ba<l said what was alleged, it might turn out 
that be was not insured at all 

(sj (19*6) unreported ; trusl belore IIewast. C J . m .March i«ji*>, «nd relerred to 
m Onniam v. Itmrtej. r K B *49, at p 151 

|p) Ftw a e»s# »h«e a special jury wa» m(••rme<| without teportml objection 
of insurance, see Duinuou v. Dtl Solar, jivio) 1 K I). >76. and see forthtr. amlt. 
chapter VIII, p. (>o>i. 

(9) ^1918] 1 K. B iqi 

(el see, however. e»le, chapter IX, for cases where this has hern sllowetl or done- 
(s) f.t. prrsnmsbly ttie (awd Justice «ras referring to the stale of mind of juries, 
awl sot to quality ot the advecaev with wbah they were addicsscd- 
(I) [193^ i K B. 191, at p. jyh. 

(«} U92»l 1 K. B 349 . 
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that he was insured. The judge thereupon discharged the jury, and ordered 
a new trial. On appe^ to the Divisional Court, it Wcis held that this course 
was correct. The previous authorities (v) were reviewed, and it was held that 

(1) The rule was one of practice and etiquette rather than law ; 

(2) If the rule is violate it is a matter of discretion for the trial 
judge (w) as to whether he wiU discharge the jury or let the case proceed. 

2. Effect of the Road Traffic Acts, 1930 and 1934.— It was thought 
that after the passing of these two Acts, and the operation of a system of 
compulsory insurance against third party risks, the reasons underlying 
the rule had lost their force, and that it might be abolished. The’ rule 
has indeed been modified, as will be seen from a description of the case 
of Harman v. Crilly, Zurich General Accident and Liability Insurance Co., 
Third Parties (a), but the modification was not effected immediately after 
the 1930 Act had come into force. In Jones v. Birch Brothel, Ltd. [b), 
ScRUTTON, L. J., treated the rule as unaffected by the fact that insurance had 
become largely compulsory, and he quoted with approval his own previous 
observations on it (c). Nevertheless, the Lord Justice did not expressly 
state that the rule was to be applied to any cases other than those where 
there was a jurj'. In Carpenter v. Ebblcwhite (d) joinder of the insurers as 
third parties by the injured plaintiffs in a running-down action was refused 
by the Court of .\ppeal, on the ground that the declaration claimed by the 
plaintiffs against the insurers that they were obliged to satisfy any jud^ent 
obtained by the plaintiffs against the assured defendant could not be granted, 
in so far as no dispute had at that stage arisen between the insurers and the 
assured defendant, nor could any dispute arise until after the disposal of the 
running-down action between the plaintiffs and the assured. The claim for 
a declaration against the insurers w’as therefore premature and could not be 
entertained at tliat stage («). Slesser, L.J.. went further, and stated that 
in view of the universal practice as to non-disclosure of the fact of insurance 
as laid down in Gouar v. Holes {/), it would tend to embarrass the fair trial 
of the action if a declaration was sought against insurers in the present pro- 
ceedings. 

The remarks of Slesser, L.J., were considered to be too wide in the 
case of Harman v. Crilly. Zurich General A ccident and Liability Insurance Co., 
Third Parties (g). In that case, a trial before a judge alone, the defendant- 
assured i.ssued a third party notice against their insurers, claiming a declara- 
tion of indemnity under the jwlicy. The grounds of repudiation of liability 


(i) Set out in text above. 

(n) He derives this cliscretionar)' power (i) by virtue of the rules of practice ; and 
(ij) by virtue the much wider rule that it is the duty of the judge to see fair play, 
and ptevonl any unfair appeal to the jury. Per SM-ter, J., [1929] 2 K. B. 249, at p. 250. 
la) [1943] K- H ibS ; [1943] 1 All E. R. 140. 

fc) [1933J 2 K. H 597 (<•) in Gower V. Hales, [1928] i K. B. 191. 

(d) ^10391 1 K. D 347 ; J9J8; 4 .Ml K. K 41. See also Murfin v. .dshbrtdge and 

Matlin, 11041] ■ All E. K. 231 (C. A.) . w ^ 

(») Per Cbkeb, I- J. .\t p 359, the Lord Justice used these words about the rule : 

" With regard to the point that the joinder of the insurance company in the 
" action IS embarrassing because it would be necessarily unavoidable that the jury 
•• would know that there could not be any claim against the insurance company 
" unless thev decided the case in favour of the plaiiitilis, that reasoning does not 
" appeal to me because* since the time when it has been proxoded by statute that 
■■ every owner of a motor car must be insured, that matter would be present to the 
’■ minds of the jury just as much though not a word was said about it. as if it was 
■' proclaimed from the house tops. " 

[*928] i K. B. 191- „ „ 

1943J K. B. 168: [t943l « AE b. R. MO. 
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by the insurers have already been discussed (A). An application by insurers 
to set aside the third party notice on the ground that the fair trial of the 
acdon would be liable to be prejudiced was refused by the Court of Appeal. 

Lord Greene, M.R., quoted with approval the words of Greer, L.J., in 
Carpenter v. Ebhlewhite (i), as to the effect of the Road TrafSc Apts on the 
rule and added : 

“ Now, it is perfectly clear from that [k), that in the view of Lord Justice 
" Greer, even in the case of juries, the old practice is now out of date eind 
“ the reason for it has disappeared. In this case it is not necessary for us 
to consider what may happen if and when actions of this character (/) are 
" again tried with juries. In present circumstances this action with which 
'■ we are concerned will be tried by a Judge alone, and I find the position of 
" the authorities to be this . . . that even in the case of juries the question 
" is, to say the least of it. an open one, and that no Judge has ever suggested 
" that when the trial is to be before a Judge alone, the principle which was 
■' derived from jury trials would apply.” 

3. Present limits of the Rule. — From the case last quoted, the follow- 
ing are the suggested limits to the old rule that juries may not be informed 
whether the defendant in a running-down action is protect^ by insurance in 
respect of the claim made against him. 

(i) The rule as it applied before the Road Traffic Acts, 1930 and 1934, 
came into operation is confined alone to trials before a jury. 

(ii) Now, after the Road Traffic .Acts, 1930 and 1934, the rule has no 
application to running-down actions before a judge alone. Even if juries 
may be reintroduced to try such actions, reference to insurance protecting 
the defendant may not have the effect of requiring, in proper cases, a dis- 
charge of the jury and a new trial. 

(iii) Before juries, if ever they do return to this type of case, a reference 
to the absence of insurance of the defendant in a Road Traffic Act claim should 
normally be avoided («»). 


(A) Ante, p 669. 

(>) fl939j t K B 347 : [ 1938 ! 4 All E, R, 41. 

(A) l.e. Lord Justice Greek's remarks (sec note (c), supra) m Carpenter v. EbbU- 
wktte {supra). 

{!} J.e. runmag-dowa actions. 

(m) See note (wj, p. 751, ante. 
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award by, as condition precedent, to ngbt to sue on pohey, 61 1 el seq 
costs, discretion regarding, 14 
dubes, 13 

evidence permissible before, 13 
judicial capacity, 13 
misconduct by, 14 

setting aside award, as grounds for, 14. 16 
notice to appoint, 12 
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ABBint&TOR— 

powers, 1 3 

umpire, appointment of, 13 

ABJBDTQ OUT OF,” 

accident, meaning of, 317-518 

•• ABlSDrO OUT OF AHD IN TEE COUBSE OF EMPLOTMENT.” 

meaning of phrase, 198-199 

National Insurance Act, 1946, under. 206-208 

abtebial boad. 

speed on, 18 

ASSETS, 

assurance company, of, 231 
insurer, of, relation to liabilities, 232 

ASSramENT, 

assured's rights, of, to claim indemnity, 516, 599-boo, 647-649, 660 
costs. 74 1. 742 
under judgment. 289-290 
policy, 6, 158, 608 
Third Parties ^ct, 1930, 316 
breach of clause prohibiting, 671 
contract of insurance, under, 1 58 
insured vehicle, of, 682 
judgment, of, payment to assignee. 372 (n ) 
to M.I B , 366, 370. 374 

purpose of, 37s-37<* 

methods of, 6 
motor policy, of. 93-96 

by operation of I^w, 95. 660 

clause prohibiting, consent of insurers, without, 660 
consent of parties essentul to, 560. 660 
endorsement, effected by, 661 
insurable interest, and transfer of, 94 
novation, only effected bv, 660 
" subject to e<iuities." 714 
subrogation, and. 709 
termination of policy bv, 65<>-tj6i 
•third party, by, 137 

A88UBAN0E COHFANY, see also l.vsfRER 
assets, deposit as part of. Jti 
deposits of. 231 

right of policy holders against, 231 
licence of. 231-232 

separate funds, statutory retjuirements. 231 

A8SUBED, see also vanous Titles 

aendent caused by unlawful conduct of, 107- 1 10 
to, insurance covenng, 521 
address of, material fact, as, 428 
age of, Uimtabon of risk m respect of, 316. 319 
materiality of. 427-428 
agent, hire-owner of, whether, 634-635 
for, 9*-93 

broker as, 401. 473 et se^ 

Lloyd’s policy, under, 476-477 
completion of proposal form by, 403 
payment to. 47b 

knowledge of accident of, 591-592 
su also Agent 

arbitration cianw, bound by, 62 r 
assignment by, 93-96 

consent of insurer necessary to, 94 
authorised driver, to be treated as though he were, 530, 533 et seq. 
bankruptcy of, duty to give information. 141-142, 143 
effect of, prficy, on, 116-120 

rights of third party, on, 95, 1 i6-r*o. 134-139, 360-361 
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ASTOBSD — coftlinued. 

bankruptcy of, efiect of, trustee in bankruptcy, on, 135 
iusurance policy determined by, it8 
right to claim indemnity on, 515-316 
Road Traffic Act, 1934, efiect of, on, 314. 316 
termination of policy by, 658-659 
Third Parties Act, 1930, effect of, on, 117. 1:^0, J41 
see also Insouvency 

breach of contract by, insurer’s rights, on, 295-296 
busine.ss of, limitation of nsk in respect of, 583-586 
material fact, as, 428-430 
carelessness of, matenal fact, as, 449. 455 
character of, material fact, as, 309, 448 
claim by, disputed, 288-289 

under one of several policies, 551 
collusion by, agent for insurer, with, 402. See also CoU-usiox 
compensation of, 510-511 

condition, insurance in relation to, mental, 316, 319 

physical, 316, 319 

contribution, effect of, on right to recover, 725. And see Ccintkibutioii 
corporation, 89 

coats of, indemnity, in respect of, 514, 518-519 And see Ctjsrs 
liability for, see Costs 

cnminal offence by, insurance, legality of. 107-1 10 
death of, bankrupt. Third Parties Act. 1930, effect of. 134-12^ 
insurance against, 107 
termination of policy by, 661-062 
defence of. estoppel, as grounds for. 379 

jnsu-rej; iy, isisiWJ.F, TlF.itF.xrj 

description of, policy, in, 495 

matenal fact, as, 429 

disclosure by, insurer's agent to, 401-402. See also Disclosure, Discovery 
dnver as agent of, 190 also Driver 

insurance, liability for, 195 
with consent of, 96-99, i c>o el seq 

nght to indemnity, 96-99, 211-214 See also Driver 
dnviiig of other cars by, hire purchase agreement, under, 535-^39 
insurable interest and, 537-538 
insurer’s liability in respect of, 53^-539 
without hcence, 561 el seq. 

policy, 679. 680, 682-685 
drunkenness of. insurance in relation to, 319 
while dnving, 610 

duties of, abandonment, under doctnne of, 700 
not to commit fraud, 645-646 

create nsk insured against, 610 
prejudice insurer’s interests, 601 

settle, compromise, or admit third party cjaim, 674 el seq. 
subrogation, under, 710 el seq 
Third Parties Act, 1930. under, 141-142 
to contest third p^y claim for damages. 676 
defend third party proceedings, 677-678 
disclose, extent of. 390 el seq 

knowledge of matenal facts, in relation to, 390-391. See 
• [a/so Disclosure 


other insurance, 459 et seq. 
partners, 426 

physical infirmities, 442-445 
previous insurance, 455-462 
elect, two policies between, 550-551 
give information and assistance, 596, 601 

penalty for breach of, 333 - 33 ^ 
to insurer, 601 

third party. 329 et seq. 


notice, 594 

maintain car in efficient condition, 5 t 3 i 

make full disclosure, 388-389 • 
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hKOBMU—coniiintte. 

doties of, to minimise damage, J13, 526 

loss, 324, 609, 646, 675. 741 
observe ab terms, etc., of policy, 35S, 633-625 
repay to insurer, 219 at stf.. 633-635 
return expired insurance certifeate, 317, 657 
safeguard car from damage, 513 

from loss, etc., 606 et seg., 609 at stg. 
take reasonable precautions against accidents, 6ti 
use due care and diligence, 610 
election, duty of, 550-551 
estoppel of, 132-133 

false statements by, policy, in, 308 at seg. 
financial condition of, material fact, as, 309, 387-388, 460 
hire purchase endorsement, position under, 633-634 
hired car, driving of, by, 536-539 
identity of, misrepresentation as to, 387 

statement concerning, effect of, 319 
ignorance of policy, 346-247 

indemnity, right to demand payment of, 288-289, 378-379 
of, whilst drunng another car. 529-532 
infant, 89-90 

information, duty to give, extent of, 144-146 

to third party. 141-142. 143 
injury to, accidental, 545-546 

clause in policy covering. 540-555 And see Injory 
disabUity caus«] by, 542.-543. 547-550 

must be sustained by violent accidental, etc., means, 543-546 
in direct connection ninth vehicle, 340-542 
shock caused by, 542-543 
insurable interest of. 83-87 

cessation of, effect of, 86 

dnvnng of car. in, 84-86 

essential to claim for indemnity, 84, 85 

lapse of, on sale of property, 87-88 

vehicle, m, 435 et seg. 

hire purchase agreement under, 427 
see also Insurable Interest 
judgment against, enforcement of, by M.I.B., 374 

msurei's duty to satisfy, 278 seg. 
knowledge of, material facts, as to, 421 
habUity of, anthonsed dnver, for acadents caused by, 528 
“ excess " clause, under, 560 
extent covered bv policy. 192, 193, 194 
Factory Acts, under. 6n 

fees for emergency treatment, in respect of, 517 
Lloyd's broker to, 476-477 
medical expenses, for, 555 

not extinguished by 'Third Parties Act, 1930... 134 
third part}*, to, costa, in respect of, 514, 518-519 

effect of bajikniptcy, etc., on, 314-316 
satisfaction of, by 367-373 

su also Third Party Liability 
transferred to insurers, 275 
married woman, 90 
meaning of, 121-122 
medical expenses, liability for, 555 

fiayinent of, to. 553-555 
see also Mkotcal Expbnses 

name of, uuitrer's right to sue in, 709, 711, 714 See also Subrogation 
materiality of, 425-426 
proceedings in, costs of, tee Costs 
and address of, 583. See also Name and Address 
nationality, race, etc., of, material facta, as, 430-431 
negligence of, effect on 609 et seg. See also Nbcliobrcb 

non-dWJosnta by, tee Non>Discxosure 
party to contract of insurance, mutt be. 191 
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ABBVB3SD — eonHiuui. 

payment to, right to claim, 75 

third party insurer, by, duty to repay, 
righto, effect on, 288-^ 
under contract ol insurance, 7&-77 
personal accident benefits of, 605 
persons other than, use of vehicle by, 180, 181 182 
physical disabiUties of, duty to disclose, 442-445 

non-disclosure as to, 392. And see Not<-DiscLOSO*B 
policy, not covered by, 275 

M.I.B. agreement, effect of, 359 et sea. 
under, who is, 190-198, 201 
previous convictions of, 445 et seq. 

material fact, as, 309 
profession of, material fact, as, 428-430 
prosecution in name of, 596 el seq. 
recovery by, loss, in respect of, 508 et seq, 
from, insurer, by, 387 

M.I.B. Agreement, under, 366. 374 
rights of, assignment of, 608 

cancellation, effect of, on, 602 

condition precedent to, observance of every term in policy, as, 497 

contribution, effect of, on. 725 

declaration as to, 679 

duration of, 587 

expiration of policy, on 468-471 

insurer's against, limitations of, 699-700 

" knock for knock " agreement, effect of, on, 718 

repudiation, alter, eniorcement oi. bSo-fAi 

subrogation and, 102-103, 700 et seq., 706-708 et seq. 

summary of, 747 et seq. 

Third Parties Act, 1930, under. 139-140, 660 
to cancel policy. 602-604 

claim against third party, 597-598 et seq., 774 
compensation, 540, 550 
declaration that policy void, 630-4231 
indemnity, 327, 742 
no claims rebate, 559-560 
payment under policy, 295-296, 646-649 

arbitration clause, effect of. on, 611, 522-623 
condition precedent to, 594-595 
repudiate policy. 410. See also Repudiation 
return of premium, 472-473 

transferred to third party, 121, 128-129, 130-133, 135-136. 275. 315- 

[316, 360-361. 660 


trustee in bankruptcy, 130 
runiung down of. authorised driver, by, 521 et seq. 
servant of. croperty under control of, 527 
tems of policy, whether covered by, 282-287 
third party liability of, satisfaction of, insurer by, 367 et seq. 

under Third Parties Act, 139-140. j4«if see Third Party 

[Liability 


trustee as, authorised driver for, 528 
passenger, for. 554 
wife, for, 551 

unlawful conduct of, 108-xio 


AvraosaiD drivbb, see Driver 
AUTHOHDED IHgUftER, see Insurer 


ATomMos OF pouqr. see also Cancellation, Repudiation 
action for declaration, by means of, 407-408 
arbitration clause, effect on. 617 
automatic, 287 

breach of term, for, 571. 5S4-585 

warranty, for, 434 el seq., 437, 497 
death or bankruptcy, on, 267 
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AVOIDAHOB OF POUOT — ccitUntud. 

duty to give information not afiected by, 332 
e0ect of, contribution, on. 723 t 
" evasion of liability," distinguished, 282 
false statements in proposal form, for. 318, 385 
fraud, for. 406. 645 
innocent misrepresentation, for, 407 
parties, against 643 

insurer by, folloning defence of assured, 379 
still liable in spite of, 331 
meaning, 281-282, 667 

misrepresentation, lor, 179, 180, 181, 305 ti seq., 383, 397-399. 423 - 4 ^ 9 ' Stt aliO 

[Misrepresentation 

mistake, for, proposer’s name, as to, 420 

non-disclosure, for. 305 el leq., 388, 389 el seq., 407. 440. See also Non-Disclosure 
business of assured, as to, 429 
failure to pass driving test, as to, 563 
previous accident, as to, 427 
rejection of nsk. as to. 427 
oral evidence, use of, to prove grounds for, 486 

ivarrantv of truth and disclosure, by virtue of See W arranty of Tri'TII Ci.avse, 

[PlSCLOSURE 

AWARD, see .\rditration Award 


B 


HATT.int ^ 

rem^y against, assured, of, 707 

insurer, of. 707-708 
subrogation, by, 710 

BABEBUPTCY, see I.nsolvency 


BASIS CLAUSE. 

effect of, on insurer's liability, 403-404 

interpretation of policy, 433 el seq. 

matenahty, 395. 399 

policj", 383-386, 4 1 1, 467-468 

right to avoid policy, 448. 440. 484, 497, .484-585, 6f>8 
irrelevance of. Road Traffic .Act. 1934. under. 386 
proposal form, m. effect of. 413-414. 415-416. 419-420 
incorporation of, policy, into. 588 
meaning and effect of. 498-501 
nature of, 395 

BEBEFITS. 

injury to assured, in respect of, 540 el seq , 549 

limits on, 550, 551-553 
assured’s wife, for, 541 
National Insurance Act, 1946, under, 200 
and see Compensation 


BOABD OF TRADE, 

deposits, rules governing, 229 
licensing, insurers, of, 231-232 

BODILT n/UBT, 

"arising out of and in the course of employment,” 198-199 
emergency treatment for. driver’s duty to pay for, 341 el seq. 
fatal injury, included in. 343 
liability for, insurance against, 188 el seq. 
meaning, statutory, 196. 343 

use of vehicle, " caus^ by or arising out of," 188 el seq , 197, 198 

BODY OF FSBBOBf,** 

meaning, statutory, of, 222-223 

BOaXB, 

explosion of. damage caused by, 514 



Index 


BBAKB8, 

application oi, damage due to, 503, 507 
failure of, accident due to, 608 

BREACH OF OORTBAOT, see also Avoidance of Policy, REPuPiarioN 
avoidance of policy for, 305-306, 406. 413 
Crown, by, 42 

damages for, 8-9, 497, 610, 676, 679-681 

failure to reinstate, in respect of, 508 
insurer’s nght to claim, 688-689 
non-disclosure, in respect of, 406 
discharge of contract, by, 7 
effect of, 7, 496-497 

false statement m proposal form, by, 318 
injunction to restrain, 9 

insurer’s liability, repudiation of, for, 305-306, 623-625 
loss or liability caused by, 670, 671 
settlement amounting to, 744 
specific performance and 8 

statements in proposal form, untruth of, amounting to. 414 
wrong policy, by issue of, 629 

BREAKDOWN, 

loss from, liability for, 506 

BROKER, 

agent for assured, as, 401, 473 et seq 
Uoyd’s, delivery of certificate by, 476-477 
legal position of. 

KQRDEK OT mOOf , 

in respect of cause of excepted loss 561-562, 567-S68 
collusion, 690 

driving without policy, 682-683 
General Exceptions Clause, 561-562, 567-568 
insurer’s liability, 303 
invalidity of policy, 682-683 
misrepresentation, 405 
misstatement by assured policv in, 465 
non-disclosure of. 405 
notice of proceedings. 300 
to insurers, 303 
rateable contribution, 605 

Road Traffic Act. 1930, proceedings under. 174. I75. 244 
Road Traffic Act, 1934. s to (3) 312 

BUSINESS. 

assured, of, change of effect on policy 585-586 

classification of nsk, effect on, 42S-430 
luniUboD of nsk 111 respect of, 583-58(1 
misrepresentation as to 584 et seq 
non-disclosure of 584 et seq 
carnage of goods in connection with. 571, 578 
" carrying on,” meaning, 222-223 
efficacy, implied term, as to, 645 
motor vehicle insurance, defined. 227, 228, 229 
proposer, of, matenality of, 428-430 , 

vehicle, use of. for, Umitation on nsk in respect of. 327 
in connection with, 571-581 


C 

CAHOELLATlOll, 

assured, by, effect of, 602-603 
certificate, statutory declaration as to, on. 604 
surrender of, on, 604 

effect of, cannot be retrospective. 602-603 
third party habiiity, on. 603-604 
insurer, by. effect on accrued rights and liabilities, 602 

[II] 
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WMCtlLKrmi—coniiwutd. 
mutual consent, by, 603 
policy, of, before liabibty arises, ^35, 603-604 

breach of condition, for. 301-302, 607 
" by virtue of any provision " in the policy, 301-302, 333 
duty to disclose, 453, 450 

surrender certificate. *73, 334-340 
grounds for. 282, 287 

insurer's liabiUty on, 279 et seq , 331-332. 334-340 

domestic agreement, under, 378-379 

meaning, 281-282 
must be valid, 300 
mutual consent, by, 109, 300-301 
notice, by. 602-604 

Road Traffic Act. 1934, s 14, under, 301-302 
third party liability and, 2^ et seq , 603-604 
return of premium on. 664 
Road Traffic Act, 1934. effect of, on, 603-604 
termination of policy by. 657 
unilateral right of. 631 

CAPITAL, 

insurer, of, statutory requirements. 232 
CAB. see Vehicle 

CABE AHD DlLiaEirCE. 

assured's duty to use. 610 
lack of, material fact, as, 449, 455 

CABBIAGE, see also Vehicle 
construction of. ig 
contract carnage defined 225 
goods, of, exclusion of nsk. 571 et seq , 37S 

Road Traffic Act, 1934. s 12 (d), under, 286 
samples, of, exclusion of nsk, 571 et seq 

CA8HPBICB. 

vehicle, of, material fact. as. 424 

CA8SEL COMMITTEB, 

appointment of. 362 
recommendations of. 363. 369, 373 

CAUSE. 

accident, of, meanings, 197. 517 
bodily injury, of. liability . independent of. 343-344 
“ cattsa stiie qua non." accident of 517 
" caused by." accident meaning of, 517-518 
death, of, direct and indirect, 197 
disability, of, injury must be sole, 547-549 
excepted loss, of, burden of proof. 361-562, 367-568 
injury, of, direct, what constitutes, 343 et seq , 547-549 
meaning in motor insurance, 543 et seq 
what constitutes, standard policy, under, 543 et seq 
intervening, of death following accident, 545, 547^549 
injury, 547-M9 
suicide as, 552 

liability, of, direct and indirect, 197 

loss or damage, of. General Exceptions Clause, under, 562 

“ CAUIKD VS OR ABUnO OUT OP.” 

meaning of, i97->98, 343-344. 5«7-5'8 

GKRTRAL FUKD, 

M.l.B Agreement, under, satisfaction of judgment from, 368, 377 

CnUETlfflCATS OP mUBAWS, *ee also Cektipicatk of Sscumty 
assured's duty to return, 657 

" cancellation and delivery up " of. acUon for, 338-339 
caoceUation of policy, duty to surrender on, 

Certificate of SMunty mcluded iii,s 13, Road Trafiic Act, 1934, under, 279 A 

[tee CxKTtricaTa or Sact-ai 
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OKBTIFICAIS OF DIBIIBAIIOB — toMinvti 
copies of, duty to surrender, 336 tt seq 
cover note, must be incorporated in, 215 
date of issue of, 587 

delivery of, essential under Road Traffic Acts, 121-122, 335 408-409, 587 
Third Parties Act, 1930 ..121 
policy eSective on, 331 
valid cover note, essential to, 416 
duplicate copies of, when issued, 215-216, 218, 314 
production of to police, 258 
duty to carry, driver, on, 248 

produce, 249 et seq , 257-259 
return, 685 

surrender, cancellation of policy on, 275, 302-303, 334-340 
evidence in lieu of, 264 

of pokey, as, in prosecution, 243 
false, issue of. 178, 262-263 

seizure of, police, by, 263-264 
statement, m order to obtain, 179-181, 261-262 
foreign, regulations as to. 239-241 et seq 
visitor, required of, 239 et seq 
forgery, etc , of, 259-261 
further certificate of insurance, 215-216 
interpretation of policy, effect of, on, 486-487 
lack of, efiect, 218 

loss, etc , of. dutv to make statutory declaration, 334 et seq , 604 
matenal information, withholding. 261-262 

need for. Road Traffic Act, 1930, nnder, 110-112, 177-178. ^14-218 
particulars of, assured's duty to give. 329 et seq , 332 
possession of assured's duty to prove, 683-684 
production of, on application for licence, 235-237 

statutory requirements as to. 249 et seq , 257-.259 
to person other than poUceman, 254-255 
record of. duty to keep, 216-217. 337 
regulations governing, 214-210 137-238 

relevant, what is, s 40, Road Traffic Act, 1930, under, 257--2s8 
requirements of, Road Traffic Acts uuder, 184, 214-219, 279 
statutory declaration in respect of. 297, 302, 334 el seq , 604 
surrender of, cancellation of policy, and. 297, 302-303, 604 
duty in regard to. 275, 302-303, 334-340 
failure to make, 339, O04 
insurer's liability, effect on. 334 et seq 
proceedings to enforce, insurer, by, 338-339 
third party insurance, essential to, 257 
use of, with intent to deceive, 259-261 

CEBnnCATB OF SBOOBITT, tee also Certificatb of Insuravce 
copies of, duty to sunender, 336 

delivery of, third jiarty rights under ss 10 and 13, Road Traffic Ait, 1934. essential 

fto, 335 

duty to produce, 249 el seq , 257-259 

surrender, cancellation of policy, on, 334 et seq. 
failure of. 339 

under s 14, Road Traffic Act, 1934 . 302-303 
evidence in lieu of, 264 
false, issue of. 262-263 ’ 

seizure of, police, by, 263-264 
statement in regard to, 261-262 
forgery, etc , of, 259-261 
licence, application for. 235-237 

loss, etc , of, duty to make statutory declaration, 334 el seq. 
material information, withholding, 261-262 
need for, nnder Road Traffic Act, 1930 . 184 
tMuIations governing, 215 ef ss; . 237-238 
Rmd Traffic Act. 1934. applied to, 340-341 
statutory declaration in respect of, 297, 302, 334 sf seq. 
requirements of, 226 
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ODtSmOAXE OF 8 B 0 UBII 7 — eoHliNtMi. 

STirrender of, cancellation of policy, and, *97-302, 303 
proceedings to enforce, 337 tt saq. 
use of, with intent to deceive, 239-261 

OHANCEHT DIV 1810 H. 

action for “ cancellation and delivery up," started in, 338 

CHAUFFISUK. sea also Driver 

authonsed dnver, as, 326 at seq. 

claim against, employer, by, 320-323 

convictions of, duty to dispose, 446, 450 

death of assured, efiect on, 661 

employer’s policy, whether covered by, 320-323 

knowledge of, accident to assured's car, in respect of, 591-392 

right to indemnity, 212-214 

flhiicir OFFICES OF FOUCB, and see Police 

information, doty to give, claim for emergency treatment, in connection with, 

[349 et seq. 

meaning, under Road Traffic Act, 1934. s 17 (i)...350 

OHILDSEN, 

contributory negligence of, 30 
neghgence to, pnnciples, 19 

CIVIL COMMOnOH. 

loss or damage /Caused by, exclusion of, 501. 36b 

CIVIL PBOCEEDIVG8, 

certificate, for surrender of, 338-339 
costs of, set Costs 

CLAIM. see also Action 

arbitrabon, reference of, to. 611-612 
’■ ansing nnder the policy." what is, 560 
assured, of, insurer's interest in, 399 

by, " knock for knock " agreement, under, 560 
under one of several poliues, 55 1 
compensation, for, assured’s nght to. 550 
compulsory insurance liability, in respect of, 329-330 
condition precedent to, arbitration award as. 61 1, 620, 622 
contract of insurance, under, 73 

Crown vehicles, in respect of. excluded from M I B agreement, 366 
damages, for, prosecution of. in name of assured, 396 el seq 
third party, by, 676-677 

death or bodily injury, in respect of, 219, 221, 329-330 
defence to, insurer’s ngbt to conduct, 396 et seq 
disputed, discharge of, 288-289 
emergency treatment, in respect of. 349-356 

several practitioners, by. 351-356 
time hmit for, 330 
foreign visitors, against, M I.B agreement, under, 365 
form, filling up of, 394 (n.) 
fraudulent, 643 

indenmity, for, prosecution of, m name of assured, 596 at seq 
maximum amount payable in respect of, 507 
no claims bonus, clause in respect of. 339-360 

" knock for knock ’’ agreement, effect of. on, 718 
payment, for, poUcy, under, 646-649 

person making, nght to information under s 13, Road TraAc Act, I934,..329 et seq. 
personal representatives, by, 331 

policy, under, arbitration as condition precedent to, 611-613 
failure to make, 497 
repudiation, effect of, on, 678-679 
pr oe ec ntion of, m name of aasnred, 396, 398 et seq. 
r^ndiatfon, effect on, 673. 5 m tUto Repudiation 
M tufactfon of, conditum precedent to subrogation, as, 704-706 
by, 3O7-373 

where defendant uninsured, 367 et seq. 
policy ineffective, 367 et tiq. 



Index 


OIMM — coniinued. 

settlement of, insurer's nght to make. 596 el seq 
" sharing " agreement, 717 

third party, against, assuii^f's right to make, 597-598 

insurer's nght to conduct, 596 el seq 
by. 2ig, 221 

insurer, against, 296 
insurer's habiiity to defend, 596 
Road Traffic Act, 1934, under, 528 
satisfaction of, by insurer, 367 el seq 

M I B , 359. 365 el seq , 367-373 
settlement of. 743-744 
Workmen’s Compensation Act, under, 659 


CLASS, 

driver, of, exclusion of nsk in respect of. 569 
person, of, exclusion from policy of, 320 653-655 
policy, application to, 282 
specified in, 211-214 
protected, injury to, 38-39 
security, specified in, 225 226 


CLASSmCATION, 

policies, of, 483 et seq 

according to class of nsk, 490-491 
vehicle, 490 
use of vehicle, 492-493 


risks, of 428, 432-433 

assured's profession, effect of, on 428-430 
use of vehicle, of 432-433 


COLLISlOK, 

injury to assured from, 541 


COLLUSION. 

assured and agent for insurer, between, 402 
third part) , between, 296 
insurance, m, 427 

prevention of 440 
judgment obtained by, 296, O90 

COKHESCIAL TRAVELLER, 

insurance of, 428 

limitation of nsk in respect of, 583-586 
use of vehicle by, exclusion of nsk 571 et seq 


COM M ERCI AL VEluCLE, 

insurance of, 466-467 

disclosure required, 466-467 
licence of, 467 (n ) 

limitation of nsk, in respect of, 466-467 
what is, 490 

COnaTTEE. 

Cassel Committee on Compulsory Insurance. 231-232, 234 
Law Revision, report of. award of interest, 293-294 

OOMKON CARRIER, 

duty of care ow^ by 1 9 
negligence by, 19 

COMMON EMPLOTMENT, 

doctrine of, 36 ' 

Industrial Injuries Act, 1946, under, 36, 199 et se^ 

Law Reform (Personal Injunes) Act, 1948. endeci by, 37 
liability, master ol, lor act of servant, 190 
meaning of, 36 


OOMPAHT, see also Insurkr 

duty to disclose, of, previous insurance in regard to, 462 

insurance against liability of, 189-190 

Motor Insurera' Bureau formation of, 363-364 
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COMFBHSAllOir. 

Crown, by. in event of accident. 368 

pift, by way of. 311 ^ 

injury to aasurad, in respect ol, 340. 549-350 tt stq. 

limits on. 530. 331-333 

assured's wife. for. 351 
loss, in respect of, assured to, 310-311 

insurer's liability, effect on, 510-311 
pa3rment of, assured, to. 340, 347-330 et itq. 

personal representatives, to. 340, 347-330 »r seq. 
medical expenses, in respect of, 333—353 
third party, to, under settlement. 368 

COMntBHEIISIVE POUCT, 

nature of, 489 it siq. 
risks covert by. 490-491 

OOMPBOmSE. 

assured, by, subrof^ation, effect on, 711-712, 715 
third party proceedings, of, 677 

OOMPUIEOBT mUSAHOB, sti also Insurance, Third Party Liability 
av-oidance of liability under, 272-273 
business ol. statutory provisions governing, 227-233 
Cassel Committee on, recommendations of, 231-232, 234 
Committee on, 1937... 2 73 
damage to property not covered by. 492 
Domestic Agreement, under, 376-379 
driving without, 682-683 

emergency treatment, liability for. in respect of. 275-276, 348-349 
exceptions to, statutory, 90, 238-239, 368. 370-371 
information on, duty to give, 329 et seq. 
liabilities, for. other than in respect of personal injuries, 363 
M.I.B. Agreement, under. 364-379 

passenger, contract of employment, carried in pursuance of, covering, 492 
for hire or reward, covering. 492 
non-paying, not covered by. 492 

protection df third parties, for, under Road Traffic Act, 1930. ..361 
Road Traffic Act, 1930, under, 103, 107, 109, 114, 122, 123, 162-163, 

bankruptcy, etc., of assured, effect of, 314-316 
defects in, 360-362 
limitation of risk, 376 et seq. 

M.I.B. Agreement and. 364 et seq. 
third party liability-, against, 330. 331. 357 

M.I.B. Agreement, effect of, on, 367 el seq. 
standard policy in respect of, 314-513 
vehicles excepted from, 1 83-1 87 

OOHDinOPfS). see also Condition of Policy. Condition Precedent 
acceptance of risk, on, 453-438 

duty to disclose, 437-458- 
contract for sale of goods, in, meaning. 493 
proposal form, statements in, amount to. 383-383 
vehicle, of, clause relating to, breach of, 670 

limitation of risk in respect of, 316. 320 
unsafe, etc., 606-61 1 
warraBty distinguisfaed, 493-494 

conmiov or pouct. 

Arbitration clause, and, 61 1 et seq. And see Aeeiteatiom Clause 
aastgnment, prohibiting, breach of, 671 
authorised driver bound by, 333-333 
breach of, ranr^iiarirm of poOcy foT, yol-yoa 
effect, 383 

on insurer's liability, 287 et seq. 
rights, 293-296 

cancellation by notice, as to, 602-604 
classified. 358 

cimditioa of vehicle, as to, 606 if seq. 
condnet of litigation, as to, 396-601 
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ooRDnKnr of warn— continued 

deacnption of mk distinguished, 640-641 
use, as, 570, 571, 585-586 
Domestic Agreement, ettect of, on, 378 
effect of. 2 19-222 

fulfilment of, condition precedent as, insurer’s liability, to, 607, 623-625 

fundamental, 497, 389-590 

givmg of notice, as to, 394-595 

identification marks, as to, 422 

implied, roadworttuness, of, 505 

incorporation of, terms, with, 631 

ineffective against third parties, 361-362. 363, 363 (« ) 

insurer's liability, affecting, 192. 193, 513 

material facts, as to, 307 el seq 

meanmg, 493-494 

non-fundamental, 496-497, 590 

notice to insurers, as to, 590-595 Notice 

number of persons earned, m respect of, 422. 423 

particulars of. 214, 217 

Proposal Form Clause as. 625-626 

rateable contnbution, in regard to, 529 el seq 604-606 

nsk, limiting. 432 , - , 

Road Traffic Act, 1930, effect of, 182-183, 219-222, 594-595. 614-015. 023 
that assured will not prejudice insurers interests, 601 
insurer will have control over all proceedings, 601 
vehicle, safe condition of. relating to. 670 And see Condition 

COHDITIOH FRECEDEHT, see also Condition. Condition of Policv 
arbitrabon as. claims under policy, to, 521, 6ii 615, 620, 622 
clause m policy, 614 623-625 

contnbution. to 721-724 

insurer's liabiliU’, to. fulfilment ol all terms, etc . as, 479, 496-497. 607, 623,-625, 

[670, 005 

giving of notice as, 530-531, 594-595 

payment of premium as, 471-472 

statements in policy, truth of, as, 4°6, 413— 4'4> 434. 436, 

[437 

truth and accuracy of proposal form as, 395, 499-5°*. 588, 

[625-626 

nght to declaration, to, 312 
M I B 's, liability, to, 366, 375-376 
subrogation, to. 702-707 

C0FSER8UB AD IDEM, 

lack of, contract void for, 668 

misrepresentation, due to. 625 
non-disclosure, effect of, on, 390 
non-existence of, arbitration clause, effect on, 619 


OOmEHT, 

assignment of policy, necessary to, 560, 660 , _ 

assured, of, dnver with, 190 el seq , 527-536 And see Driver 
insurer, of. admission, etc , of assured, to, 596-6^ 
assignment of policy, necessary for, 560 
incurrence of costs, to, 524-527.j73*-732 

refusal of. ^24 ct se^ 


settlement by assured, to, 712 
mutual, alteration of policy by. 630 

cancellation of policy by, 287, 300-301 
termination of policy by, 657 


OOIBIDBE&TIOH. 

agreement to share costa, for, 738-739. 74* 
defined. 4 

failure of, return of premium on, 003 
lawful, must be, 6 
naceesi^ for, 3. 4 ^ 

must move from, 034 

[*7] 
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ooireitBUOiiov, Intsrprbtation 

OORTEA PBEVKBEMTEM RULE, ^ 

ambiguity in policy, applied in oaae of, 520 
interpretation of policy, applied to, 444 
no claims rebate clause, applied to, 
policy, in construction of. 484-485 
proposal form, construction of, applied to, 420 

CORTRACT, su eUso Contract op Insurancs 
agreement between parties, need for, 4 
alteration of, by one party, effect of, 8 
how affected, 632 
mutual consent, by. 630 
assignment of rights, 93 
betting, illq^al under Gaming Act, 1845... 77 
breach of. See Breach of Contract 
consideration, must be lawful, 6 

supported bj', 4. And see Consideration 
conveyance, for, exclusion of liabihty. 565 
Crown, breach of, by, 42 
discharge of, 7 

cancellation, bj', 300-301 
frustration, by, 017-618 el seq. 
dispute under, arbitration, whether referable to. 617-620 
employment, of. carriage of passengers under, 206-208 

compulsory insurance covering, 492 

eaclviaon Ivatwlvty, 565 
meaning, 206-208 
essential elements of, 2-4 
formation, principles governing. 2 et seq. 
fraud, what is, 5 

frustration of, 7. And see Frustration of Contract 
fundamental rules of, insurance policy, apphcd to. 271-272, 277 
gaming, absence of insurable mterest, 79 
essence of, 79-80 
illegal, unenforceable if, 6 
indemnity, of. exclusion of liability, 565 

liability under, exclusion of. 209-210, 561, 565-566 And see Liability 

M.I.B. Agreement, as, interpretation of, 371 

misrepresentation, 5. 99-101. And see BiIisrepresbntation 

mistake, 4, 5, 99. And see Mistake 

novation, ste Novation 

object, must be lawful, 6 

parties who may sue on, 93-96 

Road Traffic Act, 1930, effect of, 96-99 
performance, manner unlawful, 6 
pnvity of, insurance policy, under, 211-214 
rectihcatioB of, when granted, 630 
seal, under, 3 
sixnple. 3 

spedffc performance, when available, 8 
voidable, when, 5 
writing, necessity for, 3-4 

OORTRAOT OABRIAOR, see Vehicle 

OOR1RACT OR IRVUKAROBi see also Misbepeesbntation, Non-Disclosure, Cam- 

[CELLATION 

accepitance, offer of. insurer's liability on, 410 
agent, made by, 92-93 

assignment. 93-^, 11&-117, 158 (n.), 659-660 
Assorance Companies Act, 1909, governed by, 78 
basis of, proposal form as, 383, 413 
breach of. Me Breach of Contract 

cancellation of, " by viifoe of any provision," in policy, 301-302 

mutual consent, by. 109, 300-301. And ste Cahcbixatiom 
clasofication, 78 
collateral contract to, 382 


[• 8 ] 
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OQSTRAOT OF mUUAHOB — coniinued 
company, power to make, 91-92 
conditions in, classification of, 3^8 

meanmg of, 493-494. And see Condition of Policy 
contents of proposal form as basis of, 3S3, 413 
contract of indemmty, equals, 78 
death of assured, effect on, 661-662 
disclosure, duty of, nature and extent of, 389 et seg 
matenal factor, of, loo-ioi 
extension clause in, 86-87 

effect of, tgi, 192 

form of, effect of Road Traffic Acts on, 358 
formation of, definition of risks required for, 410 
wnting unnecessary for, 408 
* freedom of contract in, 358 
Gammg Acts, governed by, 78 
general, 381-385 
implied term in, 137 
individual, capacitv to make, 91-92 
infant, 89-90 

insolvency, effect on, 134-139 And see Insolvency 
insurable interest, 73 

absence of, 79 

legality, 107-110 

Lability under, garmshee proceedings, in respect of, 155-158 
insurer, of See Insurer 

nature of 156-157 yfnd Insurer, Liability 
satisfaction of, by M I B , 339, 365 et seg 
when complete, 122 123 
life insurance, 73 

material facts what are, loo-loi And see Material Facts 
misrepresentation, 99-101 

effect ol, I yg. 180 181,397-399 w Misrepresentation 

motor insurance, compulsory, 105-106 
nature of, 73 

non disclosure, duty to disclose, extent of, 388 et seg 
effect of, 179, 180, 181 
and see Non-Disclosure 

novation, 93 

offer, analysis of. 409 et seg 

of, proposal form, contained in, 383, 384 
when constituted. 409-410 
oral evidence to prove. 486 
party to. addition of new. endorsement, by, 633 
assured must be, 191 ei seg 
person not party to cannot enforce rights under. 634 
power to make, 91-92 
pnvity of contract. 211-214 
proposal form See Proposal Porm 
renewal of See Policy 
Repudiation of See Repudiation 
right to avoid, breach of good faith for, 381 et seg 
under, 137-138 

security, distinguished, M I B Agreement under, 369 
whether included in, 224 • 

statements in proposal form as basis of. 395 

become terms of, 41 

statutes, governed by, 78 
termination of. 656-^2 
terms of, classified, 281 

proposal form, contained in, 414-415 
Third Parties (Rights against Insurers) Act, 1930, under, 78, 120-121 
types of. 73 

contract of indemmty, 73, 74 
speculation, 73-74 

nbemma fides, doctrine of, applied to, loo-ioi, 381-38* 
extent required in, 388 et seg 

t* 9 ] 
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OOITB&OT OF UnOR&HOB— cmhnttAf. 

void, meaning of. 665-666 H s*q. S«* alto Void, Repudiation 
wa^, distinguished, 73 
-waiver, doctrine of, applied to, 345-396 
wilting unnecessary for, 408 

OOBTRIBtraiOH. 

assured, position of, 725 

rights of, effect on, 725 

rateable contribution clause, effect of, on, ^27 
conditions precedent to, 721-724, 725 
double insurance, applies to, 719-720 

different persons, by, 728 
essentials of. 721-722 
must exceed loss sustained, 724 
sharing of liability under, 726 
exclusion of risk, effect of, on, 727 
insurer, defence of, to, 726 

position of. 724-725. 726 
right of, to. 103-104, 452 
joint tortfeasors, between. 47 
nature of, 719-720 
rateable, basis of, 699, 701 

burden of proof in case of, 605 
clause in policy, 724, 727-728 
condition in policy as to. 604-606 
double liability mitigated by. 538-539 
insurers, between, 529 et seq. 

exclusion of liabihty, quahffed by, «/ seg. 
same loss, must be in respect of. 605 
subrogation and, 716 
third partj' liability, effect on, 605 
right of, conditions attached to, 103-104 
in running-down actions. 47 
subrogation distinguished. 720-721, 724 
terms of policy, effect of, on, 727-728 • 
third piarty, position of, 726-727 

OOnxiBUTOBT nOliOERCS, set also Negugbkce 
Admiralty rule, 26 
“ agony of the moment," 25 (ft.) 
blame, apportionment, 29 
breach of statutory duty, and, 39-40 
children, by, 30 
costs, effect on, 29 
croam proceedings, in, 42-43 
damages, apportionment of. 27-29 
defence of, in action for negligence, 24, 25 
generally, 24 el tea. 
joint tortfeasors, by, 47 
fast opportunity rule, 26 

Law Rtform (Contributory NegUgence) Act, 1945. ..25. 27, rt) 

damages, apportionment of, 

[under, 48 

Law Reform (Married Women and Tortfeasors) Act. 1935, e^ect of, 27 
pedestrian, by, 25 

proceedings against Crown, in, 42, 43 
statutory duty, defence to, 39-40 

OOHVimOl. su also Pxosxcution, Cmhinal Pxocxsdincb 
dangerons dtivinf', for, 450 
driving withont hghts, for, 450 
drunk in charge of car, 450 
duty to diacIoM, 445 et seg.. 448-431 
endonement on licence, 266 
forgery, for, 448 
gaiage breaking, for, 448 
noisy exhaust, for having, 450 
pbetfuctfoo, Ux cansliig. 449, 430 



Index 


OOHTZOnOK — cotOinutd. 

previous, non-disclosure as to, 392 

Road Traffic Act, 1930, a 15 (1), under, 563 

steabng, for, 448 

motonng ofiences, for, 446 et seq , 449-431 
previous, of assart, as material fact, 309 

OOBPOBATIOir. 

included in ” person,” under s 16 (i). Road Traffic Act, 1934.., 344-343 

OOBOHES’S OrQUBST. 

fee, solicitor, of, for attendance at, 326 

COSTS, 

action for declaration, in, 304 
agreement to share, 738-739, 741 
amount payable in respect of, 292 
apportionment of, 292 
arbitration, under, 14 

assured, awarded to, assignment of right to, 741, 742 
subrogation of right to, 741, 742 
of, coroner's inquest, at, 526-527 

criminal proceedings, in respect of, 525-527 
defence to third party claim, incurred by, 596 
indemnity in respect of, 600 
insurer's consent, necessary to, 524 el seq 

not necessary to, 525-526 
liability for, 524-527 

third party proceedings, it, respect of, 524-527 
where consent withheld, 524-525 
Jeni/teaf prJfcy i'.iwfe,'; P 3 P~P 39 

not part of loss assured against, 733 
third party proceedings, in, 525-527, 728 et seq 

where proceedings conducted by insurers, 728 etstq , ^33 seq , 737-739 

" without prejudice./' 734-735 

” Bullock “ order, 29 (a.) 
civil proceedings, of, no indemnity against, 731 
claim not covered by pohcy, in respect of, 730, 740 
consent, assured of, need for, 729 

insurer of, incurred without, 731-732 

may be dispensed with, 733-734 
need for, 675, 731-73^. 737-738 
contributory negligence, in cases of, 29 
counterclaim, of, against third party, 734-735 
cnminal proceedmgs, of, 525-527, 731 
damages, as, breach of contract, for, 733, 734 
declaration as to liability for, 732 
indemmty agamst, 146, 733 
insurer and assured, as between, 731-736 

repudiation, on. 731-732 

legal, payment of, 64 8 

“legally hable to pay," meaning of. in poUcy, 518 
liability not covered by policy, in respect of. 736, 740 
lumted liability policy, under 650-651. 737-739 
misconduct, assured, of, caused and mcreased by, 740 
police court proceedings, of. 526-529 
proceedings " in name of assured," of, 7^-729 
reasonably incurred, must be, 730 
recovery of, insurer, by, assured from, 689 
repudiation, after, 734 

runmag-down action, in, payment of, by M I B , 365, 373 
settlement, of, 744 

solicitor and client, as between, 729-731, 744 

due to, insurer's Uabihty for, 525-527, 738-739 
subrogation, on. 729 
taxed, payment of, by M I B . 359. 3*5 
third party, of, agreement to share. 738-739. 74i 

liabihty for, 514, 518-519, 600, 735, 740 
generally, 739-74* 
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OOSIS — eot^nutd. 

• third party, of. indemnity against. 731 

iimited cover poi^y, under, 741 

M.l B. Agreemeiu, under, 363, 371 

where assured entitled to indemnity, 740, 742 

not entitled to indemnity, 740, 742 
proceedings, of, 728 et sey 

no indemnity in respect of, 675 
voluntary passenger, claim by, in respect of, 740 

COUHSEL, 

fees of, msurer not liable for. 526 

nnnwTBUnr.aTM 

assured, against, notice to insurers. 299 
by, insurer cannot stop, 601 

must not prejudice. 599 
settlement of. 743 
costs, apportionment of, 292-293 
defence under policy, as. 221 

insurer's right to, assured against not available against tliird party, 316 
rescission of pobcy, for. by insurer, 631 
third partj' against by assured, 734-735 
by against insurer, 312 

COVVTSR OrFKa, 

insurers, bv , 409, 416 

issue of policy amounting to, (>28, 629 

OOUHTT OODHCn^ 

licence for vehicle issue of, 324 

OOUETT COUBT, 

arbitration, junsdiction, ii 
Crown proceedings rules m 43 
enforcement of judgment in, 372 

COUBT OF SUUUBT JUBISDICTIOir. 

proceedings m. assured, against, costs of 526- 527 

sohcitor s fee, indemnit} in respect of 520 

COVER, itt also Limitation of Kisk, Polk v. Kisk 

assured s dnving of other cars, in respect of. 530-539 

excluded when insured vehicle also m use, 339 

class of, pohey. in, 431-433 
co-existing, exclusion of 527-532 

rateable contribution, ijualificd by, 529 il seq 

comprehensive. 490-491 
" floating, ' 651. ft 
limited, 492 
road traffic, 491 
third party, 491 

COVER VOTE. 

acceptance by issue of. 416-418 
certiheate delivery of. essential to, 418 
contract of insurance, is, 417 
enforcement of, 4 1 7 
hirer out. issue of, by. 652-635 * 

insurance contract, as evidence of. 417-418 
policy, included in. 184, 219 
may constitute, 418 

issue of, 3 

Lloyd's brokers, bj-, 476-477 
subsequent contract, and, 418 
" provTsionai insurance " provided by. 417 
rights and liabilities of parties convered by. 417 
Road Traffic Act, 1930, under, 215, 219 
" temporary cover " provided by, 417 
what IS, 219 

[aa] 
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OBimWAL OFrarCE, see also Criminax Proceedings 
accident, failure to report, driver by. 252 et seq. 
aiding and abetting, z66 
appeal, right of, 247, 248 

breach of regulations. Road Traffic Act, 1930, under, 288 
certificate, failure to produce, 249 et seq. 
driving off the road, 230 (n.) 

without insurance, 242 et seq , 256-259 

guilty knowledge, no need of, 244 
duty to give information, breach of, 333-334 
endorsement on licence for, 266 
failure to give information, 249-259, 265 
insure, 242 et seq., 249-259 

statistics for, 1936 248 

make statutory declaration, 334, 336-337, 339 
produce certificate, 249 et seq 
stop vehicle, 252 

surrender certificate, 334, 336-337, 339-340 
false statement, licence or certificate, to obtain, 261-262 
motor insurance, to obtain. 307 
statutory declaration, in regard to, 336 
forgery, licence or certificate of. 259-261 
guilty knowledge, false statement, of. 261-262 

no need of, under, s 35 (i). Road Traffic ^ct, 1930. ..244 
information, failure to furnish, 249-259, 265 
insurance covenng. 642-644 

whether void on grounds of public pohcy^ 527 
issue of false certificate, 262-263 

material information, withholding, to obtain issue of certificate 261-262 
mens tea, importance ot', 248 

misrepresentation, assured, b), 179 . 4 nd see Misrepreseniation 
motor insurance, and, generally, 242 
name and address, in relation t,> 249-252 
non-disclosure, assured, bv, 179 .-indsee Non-Pisclosure 
)>enalties for, under Road Traffic Act. 1930 .244 et seq , 2<}4-.26s 
use of vehicle without insurance, for, 244 el seq, 
reasonable belief, as defence to, 246-247 
regulations, against, penalties, 266-2C7 

Road Traffic Act. 1930, under, 171, 173, 242-244 et seq , 264-.265 
special reasons in mitigation oi, 244-247 
suicide felonious, 351-553 

use of vehicle without insurance, 242 et seq , 244-248 

CSnaXAL FBOCEEDIHGS. and see Criminai. Offence 
adjournment of. civil proceedings, pending, 683 
assured agent, for failure to surrender certificate, 604 
costs m resjicct of, 525-527 . 4 nd see Costs 

insurers liabilitv for. 525-527 
failure to make statutory declaration, for, 339 

suriender certificate, for. 298 el seq , 335, 339-340 
Road Traffic Act. 1930 under, 242-244. 264 

1934, under, 297, 302-303, 604 
surrender of certificate, in respect of. 297, 302-J03 
time, in which to bring. 24S-249 

CBOWH. • 

compensation by, accident, in event of. 368 
compulsory insurance, exempted from. 90, 106. 376 
Crown Proceedings Act, 1947, liability under, 171 
discovery, as to, 43 
remedy against, 42-43 

Road Traffic Act, 1930, application, 170, 171 
servants of, duty to furnish information, 258—259 
liability, 172 
tort, liability, in, 42-43 
vehicle of, accident, involved in, 368 

M.I.B Agreement not applied to, 366, 376 
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Lloyd's pedicles, as to, 473, 476 


DAMAGE. su also Damages 
accessory, to, 501-503 
accident^, insurance against, 491 
breach of statutory duty, due to, 165 et stq., 168, 169 
contributory negligence. eSect of. 28-29 
dangerous vehicle, from, 33 
depreciation, by, liability for, 503, 504-506 
duty, assured, of, to g[uaiii against, 609-611 
minimise. 526 

engine, to, 502-503 

exclusion of liability for. 561-570 

explosion, caused by, on vehicle, 517-518 

fire. by. 589 

foreign use, arising out of, 355-559 
foreseeability of, to 
frost, caused by. 513 
goods, to, insurance, 107 
heads of, to 

insurer's liability for. exceptions, 561 et seq. 
mechanical failure, due to, 506-507 
notice of, insurer, to, 590 el seq. 
particulars as to, 594 
property, to, to. 65 

authorised driver, by, 532-533 
claim for, 290-292 
indemnity in respect of. 515 
insurer's liabiUty for. 440 
M.I.B. A-grecmcnt, not covered by, 368 
third party liability in respect of, 520, 521 
under control of assured, 523-524 
remoteness of. 61-62 
repairs in respect of, liability for, 512 
riot or civil commotion, caused by, 561, 566-568 
spare part, to, 501-503 

special damage, proof of, in action for nuisance, 32 
tyres, to, 503. 507 

vehicle, caused by, statutory liability (or, 39 
to, by frost. 501 

lightning, 501 

clause in policy covering. 501-503 
payment of iudemnity. 648 
suicide, conseijuent upon, 553 
tran.sit by sea, during, 503 
unsafe condition of, due to, bob et seq. 
use of, arising out of, 197-198 
war or invasion, causi^ by. 561, 566 
wear and tear, due to, 505-506, 514 

DAMAGES. see eUso Damage 
apporrionment of. 291-293 

Law Reform (Contributory Negligence) Act. 1945. under, 48 

assessment of, 9 

appeal from, 63 
in absence of assured, 681 
on death, 33 

rights against third party, effect of, on, 719 
breach of contract, for, 8, 296, 497. 610, 61 3 
cosU as, 73a, 733, 734 
failure to reinstate. In respect of, 508 
fraud, on grounds of, 406 
insurer's right to, 68S-689 
material non-discloeote, on grounds of, 406 
obtainable as of right, 9 
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PAWftflWH — cottUnued. 

chain oi causation broken, where, 63 
claim for, third party, by, jgo, 676 
contributory negligence, efiect of, 27 
Court of Appeal, review by, 63 
death, for, 53, 53-59. 290-291 

rules in Benhum v. Gambling, 57—58 
young child, in respect of, 58 
direct damage, meaning, 60 
duplication of, death, in case of, 58-59 
expectation of life, for loss of, 53, 58 
Fatal Accidents Acts, under, 55-56. 291 
fatal accident, in, 54-59. 291 
free medical treatment, where, 60 («.) 
generally, 8-9 
heads of, 60-61 
husband and wife, 45 
impecuniosity, cfiect of. 61 
income tax, liability for, 65 
indemnity, duty to pay, for breach of, 647 
injury, for, payment of, 290 

third party, recovered from. 542 
Interest on, 65, 293—294 
joint tortfeasors, 46-48 
Law Reform Act, 1934'. under, 57-58 
Law Reform (Personal Injuries) Act. 1948, effect of, 56, 66 
liability for. debt distinguished, 156 
I..ord Campbell’s Act, under, 54 
loss of expectation af Jifg. Im;' j;,7~sci 
services, for, 55 
use. for, 65-66, 504 
measure of. death, where, 55 el seq. 

personal injuries, where. 63-65 
repudiation, for, 679-80 
medical expenses, death, when, 54, 57 
mental suffering, for, 64 

misrepresentation, for, injured party’s right to, 383 
National Insurance Acts, 1946, effect of, 56, 66 
nervous shock, for. 64 
nominal, breach of contract, for, 497 

repudiation of policy, for, 679 
noi’us actus inleri'enims, where, 62. 63 
pain, death, when, 54 
property, damage to, where, 65 
quantum of. 291-292 
remoteness of, 61-62, 64 
repudiation of policy, for, 673. 674, 679-681 
right of action for. extinguishment of. 67-68 
rule in Be Polemis, 60 
running-down action in. recovery of, 372 
second claim (or, 65 
special, for hospital expenses, 269 
statutory negligence, for, 38 
trespass, for. 35 

unintended consequences, where, 62 
unreasonable award, where, 64 

DAJIOBBOUS DBIVDIO, 

conviction for, duty to disclose ,450 

DAXeEBOira THIKOS. 

escape of. liability for, 34 

“ DATS or QBAOB.” 

policy, in, effect of, 469 

DEATH. 

action for, 33 

" arising out of and in the course of employment," 198-201 
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OBATB — amtintud. 

assured, of, appoiiitinent of administrator on, 662 

bankrupt, when. Third Parties Act, 1030, position under, 134-137 
injury, result!^ from, 543 tt seq., 549 
insurance against, ley, 491 
intestate. 662 

Law Reform Act, 1934, effect of, 52-59, 136, 196 
payment of indemnity, 648 
policy covering, 52 r tt seq. 
shock, due to, 545 
termination of policy by, 661-662 
cause of action, as, 53-54 
damages for, 53, 55-39, 290-291 
assessment of, 53 
happiness, as to, 58 
under Lord Campbell’s Act, 54 
not a ground for, 53 
rules in BtnJiam v. Gambitni;. 57-58 
effect of, action upon. 52 et seq. 

on cause of action, at Common l^w, 52, 53 

under I^w Reform (Miscellaneous Provisions! Act, 

[> 934 - S.l 

employment, arising out of, 514 

executor, position of, 52-54 

Fatal Accidents Acts, 54-59 

injury', caused by. 547-549 

insurance monies, effect on damages. 56 

judgment in respect of, assignment of nghts under, 290 

lapse of policy caused by, 272 

Law Reform Act, 1934 — 52-59. 136. 196 

liability for. insurance against. i88 el seq 

Lord Campbell’s Act, 34-59 

loss of expectation of life, damages for, 57-59 

services, claim for damages for. extinguished bv, 55 
measure of damages. 55 el seq 
medical expenses as damages, 54. 57 

treatment, resulting from, 549 
motor accident, claim, 53 
pain as damages. 54 
pensions, effect on damages, 56 
policy, effect on, 287 
suicide, from. 551-553 

third party, of, indemnity 111 rcsjiect of, 514, 519 el seq. 

Law Reform \ct. 1934. effect of, 136 
use of vehicle, " caused by or ansing out of,” 1H8 rl seq , 197. 198 

D8BT, 

contract of insurance, undur, 156-158 
insurer unable to pay. 232 
interest on, 293-294 

DECEIT, 

tort of. misrepresentation amounting to, 382 

OEOLAKATIOE, 

action for, avoidance of third party liability, and, 335 
burden of proof in. joq-^yiy 
costs in, 304 

Domestic Agreement, effect on, 303-304 
insurer, by, 303 el seq. 
material facts defined. 392 
notice in respect of, 303, 31 1-3 12 

Road Traffic Act, 1934, under, misrepresentation, on grounds of, 464 
Statutory and Common Law positions compared, 386 
when brought, 303-304 

avoulance of policy, of, return of premium on, 664 
claim for, rescis.sion distinguished, 631 
indemnity, assured, of, concerning, 378-379 
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DBOliASATlOV — contitm$d 

insurer’s rif^ht to, conditions precedent to, 312 
policy, validity of, as to, 630-631 
proposal form, in, basis of contract, as, 498-501 
nght to repudiate policy, of, proceedings for, 687 
nghts under policy, assured, of. as to, 679 
Road Traffic Acts, under, proceedings for, 687 
statutory. See Statutory Declaration 
that hire driver not covered by policy, 654 
poUcy is void, parties' right to, 630-63 1 
proceedings for, 687 
truth, of, m pobcy, 467-468 

proposal form, in, effect of. 4S3-484 

DEFAULT. 

judgment obtained by, setting aside of, 296 

DEFECTS, 

physical See Injury, Physical Infirmities 

DEFENCE, 

assured, of, conduct of, by insurers, 378-379, 674, 709, 71 1, 714, 733, 740, 741 
costs, liability for See Costs 
estoppel arising from, 692, 693 et seq 
reasonable excuse, of, under s 13 (2), Road Traffic Act, 1934 333-334 

third party, claim, to, insurer's nght to conduct, 596-(ioi. 689-690 
uninsured defendant, satisfaction of claims against, 367 et seq 

DEIilVERT, 

repaired vehicle, of, liability for loss of, 57 
when abroad, 555 

DEPOSn, 

certificate, of, on application for licence, 236 
insurance, in lieu of. 186. 187. 234 
insurer, by, purpose, 232 

system discontinued, 232 

person making, third party insurance, exempted from, 370-371 
policy holder's nghts against, 231 
regulations governing, i j i 

requirements of. Assurance Companies Act. 1909, under, 227-228 et seq 

Road Traffic .Act, 1930, under, discharge of liabilities. 233-234 

safeguard to assured, as, 232 

satisfaction of creditors used for. 232 

secunty. in respect of. 222, 224. 225-226 

statutory, insurer, by. withdrawal of 232 

Hoad Traffic Act, 1930. under. 186-187, •^32-234 
warrant authorising, 229-230 
withdrawal of. by insurer, 232 

DEPSECIATION. 

insurers not liable for. 503, 504-505 
rate of, 509 

velucle, of, risk, in relation to, 423 

DESCRIPTION, see also Description of Use 
assured of, matenal fact, as. 429 
nsk, of. 495-496 

warranty di.stinguished, 640-641 • 
see also Description of Use. Limitation of Risk 
subject-matter, of. policy, in, 495 
use, of. See Description of U.sk 

DESCEimON OF USE, see also Limitation of Risk 
business or profession, in connection with, 571-581 

limitation of nsk in respect of, 583-586 
“ by assured in person." 571-572 
classification of, 583 et seq. 
clause in policy, 479 et seq., 570-582 
condition of policy, as, 585-586 
exceptions. See Exceptions, EIxclosion 
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IWOBIPTiaV OF Vn—amtinu0d. 

^neral excrotioiu clause, in, 36T 

umitation 01 lislc by, 561, 3^-5u|, 570 tt s«q., 363 tt stq. 
private pleasure only. 57^577 
lepiesentatiop, as, 371 

" social, dome^c, and pleasure purposes," for, 571, 375-381 
tenn of policy, as, 370, 371 el seq. 

DESTRUCnOH. 

wilful, loss of vehicle caused by, 302 

mFLOMAnO PHimHOE. 

refusal to plead, 601 

DIRECT CAUSE. 

loss, of, 30a, 306, 307 

DISABILITT. see also Injury 

assured, inj’ury to. caused bj*. 542-543. 547-540 
benefits in respect of. policy, under. 549 
injury, intervening cause of. 547-54Q 

must result solely from. 547-540 
medical treatment, resulting from. 549 
suicide, from, 351-553 

DI8CHAR0E. 

claim, of, payment of smaller sum. by. 288-289 
contract, of, 7. 8 

indemnity, of, condition precedent to subrogation, as, 704-706 
liability, of, emergency treatment, in respect of, 354-336 
frustration, by, 617-618 el seq. 

DOCLOSURB, see also Non-Disclosurk 
accurate, must be, 389 
agent for insurer, to, 401-402 

communications, of, insurer and assured, passing between, 745-746 
complete, must be. 389 

doty of. accurate representation distinguished, 390 
agent, of, 400 e! seq. 
assured, of, nature of, 388-389 

bearing of first portion of loss by assured, as to, 457 

business or profession of assured, as to, 428-430 

cancellatian of policy, as to, 455. 459 

ceases after acceptance, 419 

Common Law, at, 421 

company, in respect of, 462 

conditions on acceptance of policy, as to, 455 et stq. 
double disclosure, to make, 463-464 
extent of, 389-391 
facts excluded from, 394 

circumstances known to insurer, 394 
diminution of risk, 394 
hire purchase agreement, as to, 427, 441-442 
immaterial facts, not extended to. 394 
implied term, based upon. 38a, 390, 414 
insurable interest, as to, 460 
insurer, on, 389 

interest of assured, as to. 439, 440 
knowledge of assured, in relation to, 390-391 
insurers, effect of, on, 463-464 
" moral harard " of drivers, as to. 438-439 
motoring offences, in relation to, 447 «/ seq. 
name of proposer, as to, 425-426 
narionaUty, race. etc-, as to, 430-431 
not affect^ by terms in proposal fonn. 414 

extended to circumstances diminishing risk, 394 

matters at to which insurer sraives informatioa, 394 
covered by svanmnty, 394 
known by insurer, 394 

other insurance, in respect of, 451-453. 459 H ‘ 4^3-4*i4 
taS] 



Index 


IHBOLOSVBB— 

duty of, owneiahip, as to, 439-442 

partnership, as to, 426, 441, 461-462 
physical infimuties, as to, 442-445 
pTevloos acctdenta, in regard to, 433-455 

convections, in relation to, 445 ei seq 
driving experience, as to, 464-465 
losses, m regard to, 453-455 
questions in proposal form. e0ect of, on. 395-397 
refusal by other insurers, as to time linut on, 459 
of nsk. in regard to, 455 et seq 
renewal of policy, in relation to. 43S-459, 470-471 
third party, to. on assured, 747 
insurer, 747 

waiver of, by insurer, 395'396, 4'4- 42°. 448-449. 453-454 
whether qualified by questions in proposal form, 448-449 
failure to make, effect on piiiicy, 663 
inadmissible evidence, of, 746 
limits of, nght of insurer’s agent to determine, 402 

material facts, of, contract of insurance in. 99-101 And set Material Facts 
insurer's agent, to, 474 

previous accidents of, refusal to renew policy on. 560 
renewal of policy, on, 560 

warranty of truth and. See Warrantv ok Truth Clause 

OUOOTEBr. 

Crown proceedings, m. 43 

documents, of, assured and legal advisers, passing between, 

eehsvKT be&x-xa. p(S~Pf^‘i 


DISEASE, 

cause of disability, as, 547-549 

DISPUTE, 

arbitration clause, whether within, 617 et seq 


DlSQUAUnCATIOE. 

licence, lor holding, 244 et seq , 535-53<i 

DOOTOE, 

negligence of, death, etc , of assured, causing, 549 

OOCUKENTS, 

intention of parties to contract deduced from, 481, 482 
DOKESZIO AOEBBHEHT, and M I B Agreement, Motor Insurers' Bureau 
action lor declaration, effect of. 304 
assignnnent of judgment, insurer, to. 378 
avoidance of liability, insurer, by, following. 408 
conditions in policy, effect on. 278 
defective policy, effect on. 378 
effect of, generally. 37^377 

Road Traffic Act. 1934. u®. 273. 3*^ 
execution of judgment, insurer, by, 37^379 
formation of, 364 

insurer's liabiUty under, 365, 372, 376, 377 
limitation of risk, effect on. 467 
M.I.B and insurers, between, 273, 366 
payment of costs under, 295 . 

jiroaecution of assured, effect on, 243-244 
satisfaction of judgment under, 295 
third party's claiins, 287 

DoinnoRS, . . 

motor insurance, statutory requirements of, 271 
DOUBLE nrSUBAHOE, set Contribution. Insurance 

DBIVEBi see also Assured 

accident, duty to report, 252 el seq. 
admusioii of liability by, 59^ 
age of. Insurance in relation to. 316, 319 
aon-duclosare as to, 392 
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DBIVSR — ctmiitnud 

agent of assured, as, 195, 199, aoa. 283 
assured’s consent, with, 190 ti 

husband and wife, 193 
insurance of, 191, 201, 237, 321 
insurer’s liability, 286 
subrogation, in relation to, 703-704 
authorised, assured as trustee for, 528, 529, 53 1 
claim against, employer, by, 520-323 
damage to property by, 332-533 
disqualified, licence, from holding, 561. 563 
dnviDg by, insurer's double liability, 538-539 
employer's policy, » hether covered by, 520-523 
extension clause covering, 521. 527-532 
mjury to, 553-555 
insured under policy, 331 
insurer's liability to 440. 538-539 
party to insurance contract, as, 722 
right of action. Road Traffic Act. 1930. under, 96-99 
to indemnitj' of. 96-90. 105. 21 1-214 
runmng-down of owner bv. 522 

terms and conditions of policy, bound b>. 213. 527 et stq . 533-533, 723 
third parti liabilitj' of. extension covenng, 527-532 
insurance against 528 

to be treated as though he were assured. 530, 333 
unbeensed, 333-536. 361 el seq , 564 
business of. material fact, as, 428-430 
care and diligence, duty to use. mo 
certificate, duti to produce, 249 el seq 

claim against, emergencs treatment, for. b) seieral practitioners, 353-354, 356 
class of, exclusion of risk in respect of, 369 
compulsorj- insurance, 105-106 

Road Traffic .Act 1930, under, 163 et seq And see Com- 

[pL'LsoRv Insurance 

condition, mental or physical, of, insurance in relation to, 316, 319 
disqualified, licence, from holding, 563 

dnnk. under influence of. 245-246 And see Drunkenness 
’’ dnsing " meamng under s 40 li). Road Traffic Act, 1930 249-230 

dnving test, failure to pass, 363 

vehicle off road, s. 14, Road Trafhc .Act, 1934 *5° (n ) 

wTthout insurance, 682-683 
bghts, 450 

policy, 679, 680. 6S2 684 
duty to furnish inlomiation. 249 el seq 
stop. 252 et seq 

emergency treatment, liabibty to pa\ for, 341 rf seq , 347 
right to indemnity in respect of. 347 
employer, right to sue, 209 
experience, previous, materiality of, 464 -465 

failure to tasure, owner, by. liability for. under, Domestic Agreement, 370 

false licence or certificate, summons in resficct of, 263-264 

fne&d of aasured, extension clause covenng. 527-336 

hire dnver policy. 652-655 

identification ticket, production of, 325 

identity of, information regarding.'sfis, 349-331 

insurance certificate, duty to produce. 249 et seq 

liabihty of, emergency treatment for. 341 el seq , 3JI et seq , 354-356 

meamng, under s 40 {2), Road Trafhc Act, 1930 254 

" moral hazard " attached to, 438-439 

" named,” insurance of. 438 

negligence of, 48 

injury to assured caused by, 546 
passenger, nght to sue, 209 
phystcal infirmities of, duty to disckwe, 442, 445 
previous convictions of, duty to disclose, 445 et seq. 
profession of, material fact, as, 428-430 
proposal form, contents at. in relation to, 438-4)9 
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DBlVKfc — contintud. 

relative of assured, extension clause covering, 527-536 
Road Traffic Act, 1930, effect of, on, 162 
servant of assured, driving as* 190 et seq., 210 
terms of policy, whether covered by, 284-285 
test, failure to pass, 563 

third party liability, need to insure against, 163 et seq 

uninsured, driving with owner's consent, liability in respect of, M.I.B. agreement 

[under, 370 

recovery from, M.I.B. by, 374-375 
satisfaction of claim against, 367 et seq. 
unlicensed, 535-536 

exclusion of, insurer's liability, from, 562-564 
limitation of risk in respect of, 327 
unqualified, insurer's liability, efiect on, 513 
untraced, third party, position of, 377 
who is, 554 

SBUHKEHIIESS, 

assured, of, liability for accident caused by, 526-527 
whether risk created by, 642 
while driving, 6 to 

dnver, of, insurance in relation to, 329 
drunk in charge of car. 245, 246, 450 
Koad Traffic Act, 1930, s, 15, under. 245, 246 

DUBATIOR. 

policy, of. 587 


E 

EABTHQUAKE, 

loss or damage ansing from, 561 

<‘BJUgDEM GENERIS” RULE, 

interpretation of policy, applied to, 443. 482-483, 506 

EUBCnON. 

duty of, reinst.atement, as to, 700 

two policies, between, 550-551 
insurer's right of, to reinstate or pay loss, 507-508 
nght to repudiate lost by, 691-697 
waiver and estoppel distinguished, 692 el seq. 

EKEROENCT TREATKENT, see oho Medical Treatment 
claims lor payment of, 349-356 

several practitioners, by. 353-354, 356 
time limit in respect of. 330 

duty to pay for, of driver, under s. 16 (i). Road Traffic Act, tg34...34t et seq. 
fees for. recovery of. 353-354. 526 
hospital, in, payment for, 346-347 
liability for, compulsory insurance in respect of, 348-349 
conditions of. 353 

discharge of, payment, by, 354-35^ 

Road Traffic Act, 1934, under, 188. 275-276. 341 el seq. 
when arising, 349. 35^ 

meaning, under s, 16 (i). Road Traffic Act, 1934... 341, 344, 345 
payment for, 275, 341 et seq., 346-347 
hospital, to. 346-347 
medical practitioner, to, 341-346 
when more than one practitioner, 341, 345-34^ 

Road Traffic Act, 1934, under. 188, 275-276. 341-349 
use of car, " arising out of," 517 

SMPiioniEnT. 

accidrat ** arisinc out of and in the course of,’ i88, 198-201 et se^., 206-208 

National Insurance Act, under, 
bodily injury arising out of, 188 et seq. [206-208 

common, doctrine of, 199 

Industrial Injuries Act. 1946, under, 199 
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WVL01MBI9— cMA'HMd. 

contract of, carria^ of paasen^n^ ander, 3o6-'3o8, 539 
exclusion 01 liability under, 561, 565-566 
death arising out of, 188 gt stq., 514 
employer, liability of, for independent contractor, 51 
rule in Rylands v. FUtcktr, 51 
under Employers Liability Act, 1S80...520, 565 
injury arising out of, 514 
insurable, what is, 199 

insurance, injury against, National Insurance Act, 1946. under, 199 et stq. 
scope of, servant acting outside, 574 

workmen, emergency treatment of, compulsory insurance in respect of, 349 

BHDO&BEMBan, 

assignment of policy effected by, 661 
assured, whether binding on, 632 
generally, 631-633 
hire purchare, object of. 633 

payment of indemnity, effect on. 648 
position under, assur^ of, 633-634 

hire owner, of. 634-635 
third party, of, 635-636 
principles affecting. 633-636 
specimens of. 636-637 
termination of policy under, 658 
whether assured bound by, 633-634 
licence, on, 266 

B.oad, Ttathc. Act. s. &. umder, a66 
new contract, as, 632. 634 
passenger risk, in respect of, 638 

passengers for hire or reward, carrying of. covering, 637-638 
policy, in. 479 

term of policy, as, 501 
printed terms of policy, differing from, 632 
uses of. 633 
what is. 63* 

BnOBCBMBn, 

jndgment, of, 371, 372 

poli^, of, wheire agreed terras and actual terms differ, 62^-629 

Kiam, 

acciasory, not an, 503 

destruction by fire of, whilst out of chassis, 589 
loss of or damage to, 502-503 
vehicle, of, clause relating to, 320 

BROFPKL, 

assured, of, from claiming damages after repudiation, 673 
where Mlicy and agreed terms iLfier, 628 
breach of policy, nom alleging, 379 
defMice of assured, as grounds ka, 379, 692, 693 
emunples of, 693-697 
hire-owner, rights of, by way of, 635 
insnraitce cer^cate, effect, 1 10-112 
insurer, of, defence of assured, by, 379 

from recovering paid, 688 
repudiati^ policy, 672, 691 
payment for repairs, in relation to, 512 
receifit of preminm by, 472 
and aasnied, between, 132-133. 692-697 
third party, between, 694-^5 
law as to, 68-69 
third party, 132-133 

waiver and election distingniahed, 692 et seq. 

K7MK», 

payment, of, iasmer by, nnder a. lo. Road Traffic Act, f934>»3i8 

mnnoi, 

accident, at, nntnced driver, canaed by, 377 
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CTIUBMUB — eontinutd. 

assured's duty to give, 6oj 

civil proceedings, admissibility of, criminal proceedings, in, 6S3 
communications, insurer and assured, between, whether admissible, 746 
compliance with Road Traffic Act. 1930. of. 238 ' 

expert, materiality as to, 307, 394, 421 
negligence, required in, 2 1 

on oath, under Summary Jurisdiction Act, 1848. ..264 
oral, admissible to explain terms of policy, 486, 488, 628 
to prove endorsement, (>32 
secondary, contents of certificate, of, 6S3 
policy, of, 683 

EXCBPnoira. see also Limitation of Risk. Insurbk 
burden of proof in respect of, 561 -562, 567-568 
insurers, or, 561-562 
carriage of goods or samples, 571 seq 

passengers for hire or reward, 580-582 
Loutraetual liability, 561. 505-566 
class of dnver, 569 
commercial travelling, 571 et seq. 
description of use, use outside, 561. 564-565 
driving without hcence, 561 et seq. 
excess load. 569-570 

general exceptions clause, policy, in. 51J. 561-570 
cause of loss, under, 562 
contractual liability, 561, 565, 566 
description of use, 561, 564-565 

hiring, 577, 579-5S2 

uisurer's sev JlsSl’Sss 

policy, m See Poi icy 

motor trade, use in connection with. 571 et seq. 
racing, pacemaking, and speed testing, 571-581 
unsafe condition, vehicle of, 5<>9 
towing. 569-570 
trailing, 569-570 

Exausiov, 

cover, coexisting, of, 527, 529 et seq. 
insurer's duty to [wy, of, 297-303 

Road Traffic Act, 1934, under, 297-303 
liability, of, insurer, by, rateable contnbution. qualified by, 530 el seq. 

where other insurance exists, 527 et ^eq. 
unlicensed driver, in case of. 535 536 
policy, from, certain classes of persons, of. 653-055 
nsk, of, effect on contnbution, 727. And see Dbscription Of Use 
third party iiabihty, of, 643 

EXCUSE. 

reasonable, as defence under s. 13 (2), Road Traffic Act, I 934 - .333-334 

EXBOUnOH. 

stay of, 371 

insurer's liability, effect on, 297. 300 
warrant of, enforcement of judgment, for, 372 

EXECUTOR, 

policy, benefits of, nght to, 661 

EXHAUST, 

noisy, conviction for having, duty to disclose, 450 
KlgP iMMlM , su also Costs 

hospital, payment of, 267-269 

third party claimant, of, liability for, 518-519 

■XPERT ETIDEROB, 

material facta, as to, 394 > 4 Zt 

XXFIBT OF POUOT, 

<late of, not one of contractual terms, 631 

■xpLonoir, 

vehicle, on, damage caused by. 514, 5 * 7 - 3 ’* 
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EXPKKSS TKBM. 

tweach of, avoidance for, 668 
non-disclosure, relating to, effect ti, 382 

•< ezpbessio umn exclubio altsktos >’ rule» 

policy, construction of, in, 

EXTEMDON CLAnSE, 

assured, covering, whilst driving car not his own, 529-532 

authorised driver, position of. under, 191. 192, 201, 521 tt seq , 527-532, 722 

coexisting cover, exclusion of. in. 527-532 

contract of insurance, in. 86-87, 97 

contribution, efiect on. 722 728 

driver with assured s consent, efiect on. 191, 192. 201, 52j el seg , 527-532, 722 
effect. Road Traffic Act, 1930, under, 191-192 


P 

PA18E PKETERCES. 

condition of vehicle, concerning 320 

information on insurance concerning penalt> for 333 

licence or certificate, to obtain, 261-262 

loss of vehicle b> , 502 

making of. s 112 (2) (b). Road Traffic Act 1930 179 

material fact, in regard to action for declaration, 303 it leg 
motor insurance to obtain, 307 
physical condition of assured, as to, effect of, 319 
pcihcjiv ux- by assured- jo8 ti seg 
obtained by. 272 
proposal form, in 497 

relevant to nsk. must be, under s 10 (3). Road Traffic Am. 1934 308 et seg 

statutory declaration, in regard to, 336 

FATAL ACCEDEMT, see also Death 
generally, 52 el seg 

fSBS. 

coroner's inquest, for representation at 515 

counsel, of, insurer not liable for, 526 

emergency treatment, for, {lavmcnt of. 342 el seg , 520 

medical treatment, for. liability for, under Road Traffic Act 1934 330 

solicitor, of, insurer s liability for, 526 

FOB. 

breach ol regulations, for. 238, 267 

certificate of insurance, offences in regard to, 249, 251, 2519 it seg 
driving without insurance, (or, 244-245 
duty to give infoiniabon, for breach of. 333 
failure to produce certificate, for, 249, 251 
stop vehicle, lor, 252 

false statement, for, licence or certificate, in regard to, 261-262 

forgery of hcence or certificate, for, 259-261, 262 

material inioimation, withholding, for, 261-262 

obstructioii. for, duty to disclose. 447 

Road Traffic Act, 1930, under, fori^ence against, 264-263 

PIBB. 

accident caused by, habiUty for, 516-517 
insurance against, 107, 491 

material facts as to. 307 
other insurance policy, duty to disclose, ^31 
liability for, 34, 506 
loss or damage due to, 589, 610 

UHOrance against, 491 
liability for, 34, 506 
separate danse, contained in, 514 
motor insorance, as to, 34 
nsk, vehicle, in relation to, 422. 423 
spread of, liability for, 34 
wear and tear, dne to, 514 
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“FLOATIHO COVER,*’ 

motor traders’ iasurance, under, 651 et seq 

FOBEZQir. 

country, insurance in, authorised insurer, by, 373-374 
msurance policy, regulations and effect, 239-242 

Road Traffic Act, 1930, s 36 (4), no application to, 241 
Road Traffic Act, 1934, application of, to, 241 
insurers, nghts against, 242 
law, third party habiJity under, 557 
person, assured, materiality of, 431 

exclusion of, policy, from, 653 
use, meaning of, 553-55f> 

notice to insurer regarding, 556-557 
vehicle, of, insurer's liability for. 555-559 

limits on, 455, 457-55S 
notice to insurers, requirement of, 555-556 
visitor, claims against, M I B agreement, effect of 365 
insurance of, 239 ef seq 

aiithonsed insurer, by. 373-374 
M I B Agreement, under, 365, 373 

FOBOEBY, 

conviction (or duty to disclose 448 
licence or certificate of, 2 59 ef se^ 

FRAUD, 

agent, by O4O 

for insurer by, 404 
arbitration clause, effect on. 619-620 
assured, b\ , claim in respect of, 645 
material (act. as ^(>0 
attempted, 645-646 

asoidaoce of policy, as grounds for, 282. 406 645-646, 667-668 
for what must be proved, 406 
contract of insurance m 100-101 
estoppel, effect of 69 
generally, 99 
illegal contract, and 6 

implied term that assured will not commit, 645 
ingredienta, 5 

judgment obtained by, 296 
loss of vehicle caused by 502 
non-disclosure amounting to 388-389 

policy, in, insurer s obligations despite. Domestic Agreement, under, 378-379 
obtained by. 106 
proof of, insurer, by, 406 
representation, when is. 5 

FRBEDOH OF CONTRACT, 

principle of, insurance business, governing 35S 

FRZEID, 

assured, of, damage to car by. 532-533 

extension clause covering, 527-53^ 

insurance covering, 491 527-53^ 

terms and conditions of poliijy, bound by, 534-535 

and see Driver 

owner, of, use of vehicle by. 1 86, 1 87 

FROST, 

damage to vehicle caused by, 501. 513 

FRUSTRATION OF CONTRACT, 

arbitration clause, effect on, 617 et seq 
discharge of contract, by, 7-8 
doctrine of. implied term, founded on. 618 

Law Reform (Frustrated ContracU) Act, 1943 8 ^ ^ , 

msurance contracts, not appuc- 

[able to, 8 
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QAHIIO OOmACT, »« Contiuct * 

GARAOB, 

broaking, conviction for, duty to disclose, 44S 
clause in policy relating to, 322 
material feet, as, 430 
place of. materiality of, 430 

warranty of truth as to, 389 
proprietor of, bailee, as, 707-708 

cuuunsHBB FsooEEDnras. 

insurer, against, 153-138, 297 

» GEREBAL EZOEPnom " CLAUSE, 

policy in. 479 tt i»q., 552, 553, 561-570 
and see Exceptions 

GIFT, 

assured, to,-compensation for loss, as, 51 1 
GOOD FAITH, see Uberriua Fides 

GOODS. 

carriage of, s. is (d), Road Traffic Act, 1934. ,.286 

OOVKUnEET DEPABIMEET, 

compulsory insurance, excepted from. 90 
liability of, Road Traffic .\ct, 1930, under, 171 

6UARA1TEE. 

assurance company, of, 233 
defined, 71 
insurance, 223 

distinguished. 71 


H 

mOHWAT, 

animals, escape of, 34-33 

danger, creation of. independent contractor, by, 5 1 
horses, user of, 33-35 
independent contractor, danger by. 51 
meaning, 17&-177 
motor vebides on, regulaboiis, 37 
non-repair of, accident due to, 41 
liability for, 4 1 

Local Authority's responsibility for, 41 

obatruction. 32 

uiUighted, 41 

Pedestrian Crossing Places (Traffic) Regalations, 1941... 40 
pedestrian on, rights and duties of, 40 
use oL breach of statutory duty, 38-39 

statutory duties in connection with, 37 

HIGHWAT CODE, 

breach. 18 (».), 38 

mAw, see cdso Hr*B OR Reward, Hire Purchase Agreement 
certificate of i&Earance, hired car, covering, 258 
hire driver policy, 632-653 
hirer, iosueance of, 236 
hirw-ont, issue of sub-policy Iw. 652-655 

bmitation of risk, in neqiect o(. 571. 580-5H1, 583 et isg. And see Limitation or 

[Risk 

owner, avoidance of policy against, fraud, for, 645 
position of, endorsements, under, 633-633 
passenger for, 202-208. And see Passbmoer 
reward disti^gnisbed, 203 
vehicle let on. appUcation for licence, 236 

oL by asiwred. whether covered by policy, 336-339 
ex c failon at risk, 371, 380-387, 383 ef seq. 
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HIBB OB BBWABD, also Hire 
carriage of passengers /or, 287 

clause prohibiting, 320 
exclusion of nsk, 580-582 
insurance o/, 243 

nw nf f, j i compulsorji, 492 And see Passenger 

use 0/ vehicle for, endorsement covering, 637-638 

exclusion of, policy from, 635 And see Vehicle 

BIBB OWVEB, 

agent of, whether assured, 634-635 


HIBB PUBOHASE AGEBEHEIIT. 

disclosure, duty of, as to, 441-442, 455 

c0ect of, answers m proposal form, on, 425 

endorsement of policy under See Endorsement 

insurable interest under, 82, 442 

insurance policy, effect on, 633-638 

loss or damage under, vehicle, to, 633, 634 

materiality of, insurance contract in, 427 

owner under, interest of 251, 633 

premium, payment of, under, 634-633 

previous accidents wlule in force, duty to disclose 455 

termination of, 634 

grounds for 636 
effect on policy, 636, 637 
polio', under, 658 

vehicle under, assured, dniing of, 536-539 
damage to, O33 


H. H. FORCES. 

tort, liability m. 43 


HOBSE POWER, 

limitation of nsk m respect of, 316, 322-323, 422 
particulars of, policy in, 5H6 


HOSPITAL, 

charges, liability for Hoad Traffic Act, 1930, under, 177, 267-269, 555 

1934 ss i6, 17, under, 2^ 
separate from emergency treatment, 356 
claims by, emergency treatment for, enforc«nent of, 349-356 
defined under s t6 (2), Road Fraftic Act 1934 34^ 

emergency treatment in, liability for 330 

payment for, 346 347 
statutory fee for, 34 1 et seq 

recovery of, 353'356 

expenses claims for 342, 354-356 

fees, emergency treatment in respect of, 341 et seq , 353-356 
payments, right to claim, medical treatment for, 342, 354-356 

HOUSEHOLD. 

" member of assured s, ” meaning, 519-520 

HU8BABD ABD WIFE, 

assured's wife, dnnng by, after hustend’^ death, 66i 

indemnity, nght to claim, on death, 648 
injury', 648 

injury of, by husband's dnving, 124 
compensation for, 551 
Insurable Interest, wife's health, in, 551 
Ufc, in, 83 

loss of services, claim for, 35 
married name, wife's failure to disclose, 425-426 
rights and liabilibes w tort, 45 
third party, liability, insurance against. 195 
may be, 123, 124 

trustee, aasured as, for wife, 551, 648 
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I 

IMDEMnnOAllOM MARKS, stt also {Bentitv 
condition in policy as to. 422 
driver, duty of, to lumi^, 422 
provision of, Roads Act, 1920, radta. 421 
purpose of, 421 

regulations governing, 324-325, 421 

IDENTITY, see also Identification Marks 
assured, of, misrepresentation as to, 287 
policy, in. 583 

statement concerning, effect of, 319 
driver, of, information regarding, 265 
insurance policy, of, by ticket, 325-326 
mistake in. 5 

subject-matter of insurance, of, in proposal form, 411 
user of vehicle, of, information as to. 349-351 
vehicle, of. information as to, duty of police to give. 349-351 
limitation of risk In respect of, 316. 324 et seq. 
under s. 6 (i). Ronds Act. 1920. . 324-325 

niBOAUTT. 

acts of assnred, of, indemnity in respect of. 643-044 

third partj' liability arising from, 643-644 
avoidance of contract for, 667 

arbitration clause, effect on, 619. And see Avoidance 

[of Contract 

effect of, 6 

contract of insurance, on, 184 
exists, when. 6 

independent contractor, of. 51 
policy void ab tnilio for, 685 

naUTKRlAL FACTS. see also Material Facts 
duty to disclose not extended to, 394 
elucidation ol, proposal term, by means of, 412 
examples of. 394 
misrepresentation of, effect. 397 
misstatement as to. avoidance of policy for. 448 
non-discJosuf» of. effect. 397 
time at which irrrrminwrl 397 

IMMEinATKLT.'’ * 

meaning of, in policy, 392 

nPLODTEBM. see also Taniia 
breach of, avoidance for, 668 

repudiation on grounds of, 67 1 
continuous good faith, of, 645-646 

breach of. 669 

cootiact, in, doctrine of frustration founded on, 6>8 
duty to minimise loss. 646. Amd sat Asscud 
generally. 639 

illegal acts, assured of. as to. 643-644 
increase of risk, as to, 64 1-643 
insurable inUrcst, continuance ol. as to, 639 
policy, in, duty of diaeJoMre baaed upon, 382 
right to awaid in lespect of. 304 
public policy, must not conffict with, 643 
reasonable business efficacy, as to, 645 
roadwortbinets of vehicle, as to, 646 
robrogation, as to. Sea Svhkocation 
third party liability tnsnraiice, legality of. as to, 643-644 
to mi n i m ise loss, 646. And see Amvrbo 

DfFRlIOfMKKT. 

drisdng withOTt insunnee, tor, 244-345 
duty to give tnfonnation. for breach of, 333 
failure to produce certificate, for. 249-251 
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UfFBlSOlIlQiST — continued. 

false statement, for, licence or certificate in regard to, 261-262 

forgery of licence or certificate, for. 259-261 

issue of false certificate, for, 262 

material information, witholding, 261-262 

Road Traffic Act, 1930. under, for offence, against, 264-265 

niPTTTEO KffOWLEDOE, 

doctrine of, 400 el lef . 

ceases to apply, 402 
insurer, of, 403-405 

mOOME TAX, 

damages, payable on, whether, 65 

lEDEMKITT. 

amount of, limit on. 195, 196 
arbitration proceedings for 573 
assignment of, i ;8 fit ) 
assured's costs, in respect of. 514. 518-519 

dnving of other cars, in respect of, 536-539 

exclusion of, 539 

authorised dnvcr, covering, 527-532 el seq 
nght to, 21 1-214 

car, loss of or damage to, in respect of, 501 et seg 
claim for, disputed 288-289 
consideration, as, in insurance contract. 4 
contract of, 70 

exclusion of liability under, 565 
insurance and 74-75 
nghts and liabilities under, 157 
contribution See Comribution 
costs, against, 146 Costs 

damage to vehicle for, 501-503 532 533 
defin^, 71 , 72 

discharge of, condition precedent to subrogation, as. 704-706 
double, contribution in relation to. 719 720 
dnver, of, emergency treatment, in respect of, 347 

insurer by, under Road Traffic Act, 1934 -7^ 

enforcement, misrepresentation, effect of, on 179-181 
illegal act, assured, of, in respect of, 643 

injury to assured, in respect of, 540-555 And see Injury, Assured 
insurable interest essential 84 ’ 

insurance distinguished, 72 

insurer's liability for. compensation effect of, on, 510-51 1 

interest, for. assured s right to, 742 

joint tortfeasors, from, 47 

legal meaning, 72 

liability, against, 77 (n ) 

life insurance, in, 74 

loss of licence, in respect of, 514 

vehicle, in respect of, 5QJ-503 
meamngs of, 72, 78 

medical exfienses, in respect of, 553-555 
more than one policy, under, 452 
motor trader, of. owner, by, 656 , 

partial, subrogation and. 709, 712-714 
payment of, assured, to. 288-289 

Domestic Agreement, under. 377-379 
insurer, by. 327 

ngbt of subrogation, essential to, 599 et seq 
to claim, 646-649 

Thud Parties Act, 1930. effect of, on, 5i5-5t^ 
third party, to 288-289 
purchase pnce, and, 658 

recovery of, assured, bv. arbitration, by means of, 37®-379 
declaration, bv means of, 370-379 
repudiation, on, 672 

[39] 



Ind»x 


mmom-arnHnmi. 

icfnaal of, 282 «r siq. And set Repudiation 
right to ckint, 646-649 

asagninent of, third party, to, 516 
restriction on, 316 se^. 

sabrogatioD based on principle of, 701-702. 706 et seg. 

and stt Subrogation 
third party, costs in respect of, 600. 740 
liability, against, 314-527 

assured’s right to claim, 315-.516 
moment when due, 515, 516 
payment to third party, 515^516 
of. assured, by, 596-^1 
value of vehicle, limited to, 301 

IH P EP KHD Ef fT OORTRACTOR, 

employer's liability for, 51 
highway, danger on, by, 3 1 
negligence of, 3 1 
principal, liability of, for, 48 

IRDDCEIIERT, 

issue of policy, towards, fraud, by. 406 

misrepresentation operating as, 385 ^07 
misrepresentation, bv, need not be proved, 394 
non-disclosure as, 380 

IRKVITABLK AOCIDERT, 22 
BIFARTB, 

contract, breach of, by. 46 

of insurance, and, 89-90 
injury to. rights of, 46 
loss of services, father's right to sue for, 46 
tort, liability' in, 45-46 
right to sue in. 4(1 

“DiroRcaE.” 

meaning of, in relation to insurance policy, 1 89 

under Koad Traffic Act. 1930. ..177-184 

nFORMAnOR. 

claims for emergency treatment, in respect of. duty of police to give, 349 el ieg. 
duty to give, assured, of. 596, Ooi 

insurer, to, 389, 6or 
third party, to, 329 el srj 
avoidance of policy, not efieeted by, 331 332 
dnver, of. 252 tl seg. 
driver's identity, on. 265 
insurance, on, 329 el seg 
insurer, of, to third party. 747 
' owner, of, 236 et seg. 

particulars of certificate, as to, 329, 332 
penalty for breach of, 333-334 
police, of. 349-35 ' 
privilege, and, 745-74<> 

Road 'Traffic Act. 1934. s. 13. under, 275, 329-334 
Third Ihirtics Act, 1930. under. I4i-I4(> 

• extent of, 144-1^6 

insurance, on, demand for, under Road Traffic Act, 1934- ■■429-330 ei seg. 
duty to give. 329 et seg. 

material, witboldi^. to obtain certificate, 261-262 
right to obtain, driver's identity and address, as to, 349 et s;tg, 
enforcement of. 331 
vehicle’s identity, on, 349 et seg. 

tMjvmmaa, 

breach of contract, to restrain, 9 

II71IBT, see also I>iSABn,nrr 
accidental, 545~54^ 
aggravation 348-349 
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utund, to, 540-555 

cause of, direct, 543 el sea., 347-440 
intervening, 547-549 
compensation for, 540, 549-530 ei seg. 
damages in respect of, 542 
disability caused by, 542-543. 547-549 

resulting from, cause of. 547-549 
loss suffered from. 542-543 
payment of indemnity. 648 

medical expenses, 553-555 
policy covering, 521 et seg. 

sustained in connection M-ith another vehicle, 540. 541-542 

__ insured vehicle, 540-541 

bodily, ansing out of" use of car, medical expenses for, 517 
employment, arising out of. 514 
third party, to. insurance against, 514-523 
“ bodily injury," meaning, 196 . 

cause of, meaning, 543 et seg. 

results of, dustinguished. 543 et seg. 

" caused by or arising out of " use of vehicle, meaning under, s. 16 (i). Road Traffic 

. . [Act, 1934. ..344-344 

damages for, award of, 490- 201 
direct connection " with vehicle, must result from, 553-554 
disability, whether directly caused by. 547-549 
emergency treatment of. See Kmeroencv Tkeatme.vt 
hospital charges, payment of, 267-2CM1 
insurance against, 198-201 

judgment in respect of. assignment of rights, under, 290 
liability for, attachment of. 543 
meamng of, Road Traffic Act, 1930. under. 196 
mental, nio 

National Insurance (Industrial Injuries) ;\ct, i94f>. liability uuder, igH et seg. 
owner, to, clause in jiolicy covering. 540-555. Axd see Assured 
particulars of. condition as to. 594 
personal, " arising out of " employment. 198-201 
in.surance, not covered by, 368 

liabilit)’ for. National Insurance Act. 1046, under, 198 el seg. 
suicide, consequent uf>on, ,5,51-553 
third party, to, indemnity in respect of. 514, 519 et seg. 
use of vehicle, arising out of. emergenej' treatment for, 34 1 el seg. 
vcliicle. unsafe, etc., condition of, due to. <>07 et sey, 
violent, accidental, external and visible mean.s," caused by, 540, 545-546. 554 
wife of assured, to, compensation for. 551 

ORJUR) KBTEHinE TAX. 

” loss of, 504 

TMQVUr, 

coroner's, fee for representation at, 515 
notice of. insurer, to, 390 el seg. 

VKfffO.'t, 

insurer put on. proposer's past record, as to. 463 


mOLTEirOT. see also Trustee in Bankruptcy 
Arrangement with creditors, 126-126 , 

assured, of, 95,- 127-128 

effect on policy, 1 19-120 
information to third parties. 141-142, 143 
right to claim indemnity on, 515-516 
Road Traffic Act, 1934, effect of. 314-316 
termination of policy by. 118. 658-O59 
Third Parties Act, 1930. under, 120-141, 360-361 
third party's rights, on. 116-120. 131-133 
bankruptcy, meaning iif, under Third I’arties .Act, 1930, .125, 126 
company, of, til, 127, 128 
deat^ cause of action, as to, 53 ' 
debts, discharge from, 8 
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imOLVEBCT — conii *% ud . 

deceased's lights, transfer of, 134-136 

position under jrhM Parties Act, i93o...i34~*37 
insurance against, 224-225 

policy, effect on 214, 125, tt6-ii8, 2S7 
insurer, of. Assurance Companies Act, 1909, effect of, on, 

1946. effect, 231-^3,3 

return of premium on. 164 
termination of policy by, 658-659 
lapse of policy, causing, 272 
liquidator, position of, 115, 117 
meaning of, under Third Parties Act, 1930... 125, 126 
motorist, of, 114-115 

Third Parties Act, 1930, purpose of, 271 
rights under judgment, effect on, 290 
settlement, effect, 147-148 
Third Parties Act. 1930. under. 120-141 

trustee in bankruptcy, position of. iis-tiy. And see Tri's^ek in Bankruptcy 
winding-up, insurance company of. effect on policy, 127, 058*659 

rnmtABLB OTBREST. see also Assured, Insurance, Insure* 
absence of, 79, 84, 85 
agent, of. 85. 475 
assured, of, 83 

driving of other cars, in relation to. 537-538 
insurer's liability, essential to. 439 
vehicle, in, 84. 538 
wife's health, in. 551 
cessation of. effect, 36 
change in character of, 657-658 
contiouance of. implied term as to. 639 
deffned, 80 

destruction of, termination of policy by, 657-658 
driving of car, in, by assured. 84 

person other than assured, 84, Ho, H7 
essential to claim for indemnity, 84 
expectancy does not amount to, 81 
insurance, contract of. in. 73. 74 
lack of, contract vitiated by, 639 
duty to disclose, 460 

no defence to Third Party Lialiiiity, 537-538 
policy void for. 703 

liability, insurer, of, whether necessaiy to. 439 
Life .Assurance .Act. 1774, essential under. 83 
loss of car, effect of. on, <>58 
motor insurance cases, 83-93 

policy, essential to. 85 

need for, s. 34 (4) Road Traffic .Act. 1930. under, 86-89. 6^7 
owner, of, hire purchase agreement, under, 442 
ownership, importance of, in regard to, 439-442 
third party insurance, whether necessary in, 439 

liability, policy covering, essential to. 84. 85 
transfer of, on asaignment, 94 

termination of policy by. 657-638 
vehicle, in, persons with, 81-83 

imnUJICE, SM also Assured, Insurable Interest. Insure^. Policy 
alternatives to, 234 

Assurance Companies Acts, effect, 104-105, 228 tf . 
benefit, element of. 73 
certificate. See Certipicate of Insurance 
classified, 7$ 

company, tariff and non tariff, 488-489 
amd set Insurkr 

compulsory, 89-90, 105. And set Compulsory Inburanc# 
exceptions, 90, 103-106 

Road Traffic Act, 1930, under* 122, 123, 163 170-184 

contract of, arbitration and, 9, 10 
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mCBAKOE — continued 

contract of, consideration in, what amounts to, 4 
definition, 70 
fraud in, 5 

misrepresentation in, 5 
mistake, effect of, 5 
recovery of loss under, 72 
third party claims under, 7 
defined, 70, 71, 72 

deposit in lieu of Road Traffic Act. 1030, under, 186-187 
discharge of liability in. 74-73 
double, assured’s rights effect on, 725 
contribution and, 721-728 
different persons, by 728 
essentials of 721-722 
sharing of liability under 726 
dnvnng without See Criminal Oppencp Driver 
duration of, 587 
fidelity insurance 223 
foreign cars required of, 230 el seq 

visitor, required of 239 et seq 
guarantee, distinguished from 71 
insurance, 223 

indemmty, distinguished 72 

injuiy , against National Insurance Act 1946 under 199 el sey 
whether speculation 74 
insolvency against 223 

insurable interest clement of. 73 ind see Insurable Interest 
jury , duty not to mention to, 749 752 
legality, 107-iro 

Life Assurance Act 1774 effect of 79 
loss, against 74 

motor Assurance Companies Act 1909 under 163 227-233 

insurable interest in cases of 83-93 And see Insurabi e Interest 
trades 651-630 

National Insurance (Industrial Injuries) Act 1946 37 
utlier cases of, niatenal fact as 451-452 

subsisting, insurer s liability effect on 529 et seq 
policy See Policy 
profit from 76 
purpose of. 73 

rcstnctiun of, 316 et seq And see Limitation ot Risk 
K oad Traffic Act, 1930 effect, 1O2-163 
sickness against 74 
speculation presence of 73 
when 71, 74 

subrogation, principal of 72 

subsisting same insurer with duty of disclosure, effect on, 463 
transfer of, 431 
types of. 73 

wager distinguuhed 73 

INSTJBAVCB rOUOT. »« Poucy 

mUBER, see also vanom Titles 

acceptance by. 416-^19 And see Acceptance 

liabilities on completion of. 410, 419 
modes of, 418-419 
action against, third par^i by, iqh 

defences to, 296 

for declaration bv, effect of. 303 et seq 
agent for, 92, 93 

assured’s agent as, 473 
disclosnre to, 401-402 

knowledge of when imputed to insurer, 402-405 
limits of disclosure, determination by, 402 
owner as. 652 el seq 
payment to, 476 
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arbitration clause, bound by, 6ii 
assignment by assured, consent o{ necessary. g4 
Assurance Companies Acts, effect of, 104-103 

capital required under. 104 
deposit required under, 104 
payment of debts. 104-105 

assured, defence of, conduct of, by, 728 et seq., 733 rl seq., 740, 741 
liability towards, under Third l^rties Act, 1930, 139-140 
payment to. 76, 77 
recovery of profit from. 77 
authorised, agents abroad, of. 373-374 

Assurance Companies Act. 1009. under 214, 222, 227 et seq. 

1046, under, 214 

legal position of, 227-233 

liability' of. Domestic Agreement under, 377 el seq. 

meaning of, s. 3O (3). Road Traffic Act. 1930, under, 227 et seq. 

policy must be issued by, 188 ei seq. 

Road Traffic Act. 1930. under, 214. 227 et seq. 
security given by. 222 et seq. 

special class, member of, under Road Traffic Acts. 337 
underwriter as, 230 

avoidance of poUcj’ by, grounds for 403-408. And see .\vuIDaxce of I’OLICT 
bankruptc)- of. .\ssurance Companies .\ct, 1909, under, (>58 And see IftsoLVENCY 
cancellation of policy, by, 459 
capital required of, 104. 232 

certificate of insurance, record of. duty to keep, 337 
claim against assurred, satisfaction of, 3(17 et seq. 
conditions in policy, effect on liability of. 182. 183. 184 
contribution, rateable, 529 et seq . 004-110*) 
right to. 103-104 

excluded. 104. .4 mf srr Contribution 
counter-offer by, 416-419 
cover note, is-sue of, by. 416-418 
debts, inability to pay. 232 

deceased debtors rights again-st, position under Third Parties Act, i930’ "*34->37- 
defence of assured, conduct of, by. 728 et seq , 733 et seq., 740, 741 
Road Traffic Act, 1934, under, 29*) 
deposit required of, 104 

Domestic Agreement, II. I. B. with, 366. And see Domestic Acbeeme.st 
double liabiSty of, 538-539 

rateable contnbutinn. and. 538-539 
duties of. re^mdiation. on. See Repudiation 
duty of. Third Parties Act, 1930, under, 142-143 

to deUver certificate of insurance, 177 178 
give information, 142-146 
make disclosure, 389 
pay indemnity, exclusion of. 297 et seq. 

third party. ijS et seq. 
satisfy judgment. 278 et seq. 

evaaon of payment, grounds for, under s 10, Road Traffic Act, 1934 . 318 
garnishee prrx:eedings against, third party, by, 155-158 
hospital cliarge*, liability fur, ibq-tfn}, 356 
imputed knowledge of, 401-402 
injured by assured, liabibty to indemnify, 105 
insolvency of, assured, liability to third jiarty on, 134- 139 
failure to disclose, 663 

termination ol policy by. 658- 659. And see Insolvency 
insurance company, powers of, 91 -92 
contract, in, 70 

interest of, claim of assured, in, 599 
iasoe of fake certificate, by, 262-263 
judgment against assured, duty to satisfy, 278 et seq. 
lialHlity of, accident due to criminal conduct of assured, for, 107-110 
agent's actions, lor, 474 
assured, to. acceptance, cm, 419 

costs, in respect of, 514, 3'*-5‘9 



Index 


mnntlB — 

liability of, awiiied, to, insurable interest, whether necessary, 439 
nature of, 1 56 

when driving other cars, 529-532, 536-539 
authorised driver, 10,96-99. 211-214, 440, 521-523 

damage to car, in respect of, 532-533 
extension clause, under, 527-532 

of, in case of coexisting policy, 527-532 
third party risks, in respect of, 527-532 
where other insurance exists, 527-529 et seq. 
avoidance of, declaratory judgment, by means of, 405, 407-408 

misrepresentation, for, 361-362, 405-407. And see Mis- 

[representation 

non-disclosure for, 3C1-362, 405-407. And see Non- 

[Disclosure 

policy, in spite of, 331 
terms of policy, for breach of, 405-406 
under, 361 

under Road Traflic Act, 1934- . .361-362 
user of vehicle, owing to. 361-362 
■' claimant's costs," for, 518 
coexisting cover, exclusion of, 527, 529 et set/. 
condition precedent to. 283, 395, 406 • 

arbitration award, 521 

giving of notice. 298 -300, 594-595 

notice to insurer, 530-531 

observance of terms, etc., in policy. 479, 607, 

[623-^25. 670 

[•ayment of premium, 471-472 
truth of assured s statements, 304, 406 
proposal form, 588, 625-^26 
contractual, exclusion of. 561. 565-5116 
costs of assured, for, 596-597 
removal, for, 511 
repairs, tor. 512-513 
discharge of, compensation, by, 510-511 

payment to third party, by. 515-516 
reinstatement, by, 507-508 
Domestic Agreement, under, 366, 376 
driver with assured's consent, towards, 704 
duration of, 587 
cflect of conditions »n, 192, 193 

emergency treatment, in respect of. 356. And see Emercescv Treat- 

[me.nt 

evasion of. s. 10, Road Trathc .Act. 1934. elTect of, 277-27S 
exceptions to, 503-507 

damage to tyres. 503, 507 
depreciation. 504-505 
loss of use. 504 

mechanical failure, 503, 506-507 
jKilicy, in. 479 et set/, 
vicat and tear. 503. 505 506 
expiration of policy, on. 468-469 
extension clause, under, 527-536 
"foreign ii.se,'' in resjiect of. 555-550 
general exceptions clause. 561-570 

effect on. 513 

hospital charges, for. 356. 555 
independent of assured's other remedies, 7ot» 
interest, lor, 742 

limitations on, 192-194, 313,561-570 

condition of vehicle, in respect of, 607 et seq. 

Road Traffic Act. 1934. under. 313. Andsm Limitation 

[or Risk 

maximum amount payable, 507 
may be double, 538-539 
M.I.B. Agreement, under, 364 



Index 


mUBXR — coHtinutd. 

liability of. misrepresentatioii, effect of 366-387. A ttd set Misrbprbssntation 
motor-cycle iasaraacd, in respect of, 465-466 
non-disclosure, effect ot, 277-278. AnA see Non-Disclosure 
persons specified in policy, towards, 211-214 
renewal of policy, on, 468-471 

repudiation of, iio-ii2, 149, 151, 153, 220, 283 ei seq, 
breach of contract, for, 406, 420 
Domestic Agreement, after, 408 
false statements in projTosal form, for, 385 
warranty, for, 484 

see also Avoidancb of Policy, ItKPUDiATiON 
Road Traffic Act. 1930. under, 192-194. 278 et stq. 

1934. under, 272, 278 et seq. 
specified sum, limited to. 649-651 
subrogation, under. See SuBkogaTION 
terms of policy, under. 282-287 
Third Parties .\ct, 1930, under, 139-140 

third party. 10,95, tofs. 133-134. 139-14°. 148-1.54. 279, sSSetseg. 
action for declaration, effect of. 303 et seq 
avoidance of. 272-273 

bankruptcy of assured, on, tri-i^i, 360-361. 314-316 

burden of proof in respect of, 303 

cancellation of policy, effect of. on. 335. 603-604 

defences. 131-133 

exclusion of, 297-303 

failure to .satisfy claim. 233 

full indemmtv, to pay, 3.S7 

judgment, to satisfy. 386-387 

notice of proceedings as condition precedent to, 298 

[el seq. 

Road Traffic Act. 1934. before, 2S8-289 

under, 272, 270, 288 et seq , 686 
surrender of certificate, effect ol, on, 334 et seq. 

Thud Parties .\ct, under, 139-149 
time for payment, 294-205 
where dnver untraecd. 377 
policy void, 663 

to defend third party' claim, 59<> 
pay a.ssured's costs, 524-527 

consent as condition precedent to. 525 
compensation for injury, 540 et seq., 550-553 
indemnity, 192-194. 211-214, 272. 514 el seq , 646-649 
defective polKy, in spite of, 387 
discharge of. 515. 516 
Road Traffic Acts, under, 272, 387 
when injured by assured. 105 
medical expenses, 553-555 
policy sum. 74-75 
rateable proportion, 529 et seq. 

satisfy judgments. Domestic .Agreement, under, 370, 377 el seq. 
total loss, in resjiect of. 508 et seq 
under Domestic Agreement, 378 
unlicensed dnver, ui respect of. 535-536 
licence of, 231-232 * 

roenning. 91 

undertaking to form. 363 Andseeyilli Agrbememt 
name and address of, not part of policy, 631 
notice to, aasured, by, 590 et seq. 

" foreign use,'' of, 556. And see Notice 
proceedingB against assured, of, 297 et seq 
power to insure, 91-92 
proceedings by, 524 et . 

materiality, importance ol, in, 3S6-387 
return of certificate, lor. 337 el teq. 
rateable contributioi], effect of, 604-606. And see Contribuiion 
recotrery 1 ^. from aasured, 293-296, 337- And see Rbcovbrv 

[463 
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JMUBXR — continued. 

reftiuil to discharge obligations, 296 

renew policy. 455-^59. And see Policy 
rejection by, proposed risk, of, 390, 455-459 et seq. 

repudiation 01 liability by. 149. 151, 153. 179-180. And see Repudiation 
rights of, abandonment, under doctrine of, 700-701 

subrogation, on. 598-<)oo, 701 et seq., 713-714. And see Subrogation 
summary of, 747 et seq. 
to arbitration, 61 1 et seq. 

avoid policy, 379, 381, et seq. And see Avoidance of Policy, Re- 

[pudiation 

bring proceedings, s. 10 (2) (c). Road Traffic Act. 1934, under, 338 etseq. 
cancel policy, 602-604. And see Cancellation 
conduct a&sured’s defence, 728 et seq. 

litigation, in name of assured, 596-601 
limit on. 597-598 

contribution, 529 el seq., 538. And see Contribution 

damages for breach of contract, 497, 688-689. And see Damages 

declaration that policy void, 630-631 

examine vehicle, 606 et seq. 

excc.ss, 709 

pay third party direct, 515-516 
prosecute claim in name of assured. 596, 598 et seq. 
recover from as.sured, 219 et seq., 295-296, 623-624, 689 
M.l.B. Agreement, under, 366 
Road Traffic Act, 1930, under, 219 et seq. 

1934, under, 295-296, 313, 
[327-328, 624-625, 687-689, 

reinstate veliiclc, 508 
repudiate policy, 625-626 

waiver of, 413. .-f nd see Repudiation 

salvage, 700-701 

settle (.laims in name of assured, 59O et seq. 
settlement with assured, effect, 147-148 
solvency of, Casscl Committee's recommendations, 363 

subrogation, riglit.s of, under, 101-103, 701 etseq, 713-714. And see Subrogation 
third party, brought in as, 6S1-682 
procedure, 1 50-151 

proceedings, conduct of, by, 728 et seq., 733 el seq 
windiiig-up, grounds for. 232. And see Insolvency 
wrong policy, issue of, by, 629 

laTEBEST. see aho Insurable Interest 
assured, of, in vehicle, 425-431. 440 

ces-sation of, effect on poUcy, 636 
hire purchase agreement, under, 427 
award of. Law Reform .Act. 1934. under. 742 
damages, on. 293-294 
debts, on, 293-294 

insurable. See Insurable Interest 
insurer, of, claim of assured, in, 399 
judgments, on, 293-294 
running-down action, in. 373 

liability for. 742 


mSaPRETATION. 

" accident," under s. 40 (2), Road Traffic Act. 1930. ..253-254 
“ any one occurrence." claim in respect ol. 650-651 
" caused by or arising out ol," whether two terms are syuonymous. 517 
“ Chief Officer of Police," meaning. Road Traffic Act, 1930. for purpose of. 256 
conflict, two documents between, 486, 487, 488 
written and printed words, between, 485 
contra preferentem rule, policy, in construction of, 484-485 
proposed form, applied to, 420 
" covered by terms of policy," meaning, 280-281 
" death ol or bodily injury to any person." meaning of, 5 *o~ 5*3 
" driver," under a. 40 (t). Road Traffic Act, 1930.. .249-250 
a. 40 (a). Road Traffic Act, 1930 ... 254 

[47] 
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mBBntKTAnOX — amUnuti. 

^usd*m gtmris rule, policy, exceptions in, applied to, 506-507 
in coiiptruction of, 482-483 
■* expenses reasonably incurred," cneaning, *67 

exprtsiio unim txdttsio aUtrius rule, policy, in construction of, 483-484 
gentralia speciaJibus han deragant. Road Traffic Acts, rule applied to, 274 
" irnmediately," meaning, 295 
“ insured," meaning, 331 

" liability covered by terms of policy," meaning, 280 et seg. 

" materi^ information,” Road Traffic Act. 1930, s. 112, under, 262 
" material particular," false in any, meaning, Hoad Traffic Act, 1930, s. 112, 

[under, 262-263 

" member of assured's household," meaning of, 519-520 
oral evidence, use of, interpretation of policy, in 486, 488 
other documents, reference to, 4S6-487 

person, meaning of. Interpretation Act. 1889, under, 244-245 
policy, of. accident “ in connection with " any motor car, 516-517 
" caused by or arising out of," etc.. 517-518 
accidental," meaning, 545-546 
answer " No." proposal form, in, 440 
" cause " of injury', meaning, 543 cl set). 
certificate of insurance, effect of. on, 4SC-4S7 
conflict between two documents, 486-488 
with proposal form, 487-488 
contra prtjerenlrm rule applied to, 444. 484-4S5 

" direct connection with any motor car," iiijun,' caused by, 540 et sig. 

effect on other policies, 481- 482 

ejusdem generis rule applied to, 443, 482-483 

expressio unites exciusio altcnu.s rule. 4S3-484 

" foreign use," meaning. 555-556 

" immediately." meaning, yti 

intention of parties, 48 1 et stq. 

importance of, 594-5115 
limitation of nsk, in regard to, 434 el set). 
meaning of words, 481-482 el set). 
oral csidence, 486, 486 

ordinary meaning of terms, according to, 485 
other documents, by reference to, 486-487 
rules of construction, in, 481-486 
statements in proposal form, 433 et seg. 
written and spoken words, condict between, 485-486 
" presence of motor vehicle on road,” s. 40 [2), Koad Traffic Act, 1930... 252-253 
proposal form, of. meaning of " your," parUu^up, in relation to, 461-462 
" reasonable excuse," under s. 13 (2), Hoad Traffic Act, 1934. meaning, 333-334 
Koad Traffic .\cts. of. generally, 273-276 
Road Traffic Act, 1930, of. s. 35 (1)... 170-184 

s. 36 (1) (b), " caused by or arising out of,” 517 
1934. o*' *73-* 7**' *7® 

difficulties, 277-278 
B. 10.. .278 et sea. 

a. 16, " caused oy or ariaiiig out of,” 517 
statutory regulations, of, 237-238 

rights, effect of later statute on, 297 
words, meaning of, construction, 481-482, 485 

written and spoken, conflict 'b etween, 485 

nVAliD CASKAOBB. 

compulsory imrarance and, under Koad Tra^ Act, 1930.. .187 

utabox. 

loM ot damage caused by, exclualoa of. 561. 566 

OULAID, see also NonraaiiM laUdkND, Fobucn, Abboao 
civil commotion in, damage cansed by, 513 
NiMthem Ireland included in, 556 

IMVB. 

insurance poUcy, of, regulations governing, 537 

[48] 
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Jinn TOBTnufloss. 

contribution, right to cUim, 47 
independent tortfeaeors, distinguished, 47 
liability of, 46-^8 

common law, at, 46, 47 
Law Reform Act, 1935, under, 47 
soldier, with, 43 

JUDOMERT. 

application to set aside, 690 
assignment of, 289-290, 372 (n,), 378 

insurer, to, M.I.B. agreement, under, 378 
to 366, 374-376 

assured, against, duty to satisfy, 278 et seq. 

enforcement of, TTiird Party, by. 331-332 
benefit under, assignment of, 290, 372 (n.), 378 

persons entitled to, 289-290, 372 (n.) 

Fatal Accidents Acts, i84f~t9®8i under, 289-290 

collusion, obtained by, 690 

damages, award of. 290-292 

debt, enforcement, in respect of, 371-372 

.satisfaction of, insurer, by. on behalf of 3O7 et **?■ 

M.I.B . by. 367-373 
debtor, garnishee proceedings, 297 
declaratory, avoidance of poUcy by, 405, 407-408 
default, by, 296, 690 
enforcement of. County Court, in. 372 
Lonri.. in. 371 
time for, 371-372 
execution of. insurer, by. 378 
stay of, 297 

fraud, obtain^ by, O90 
insurer's duty to satisfy, 278 et seq. 
interest on. 293-294 

Law Reform Act, 1934, under, 293-294 
running-down action, in, 373 
meaning, under s. lo. Road Traffic .\ct, 1934. ..280 
negligent driver, against, third party, by, 273 
satisfaction of, M.I.B., by. 359. 365 el seq. 
service of. debtor, on, 371 
setting aside of, igb 2^7 

third party, in favour of. assignment to M.I.B., 370 

satisfaction of. by M.I.B.. 359 et 3^5- 3&7~373 
tortfeaiKirs, against. M.I.B. agreement, under, 366, 373 

niBT, 

insurance, duty not to mention to. 749-732 
third party procedure, edecl on, 681 


K 


OOflK FOB nOCK » AGBXEHXIIT, 

assured’s rights, edect on, 398, 718 
no claims rebate clause, under, 360 • 

subrogation, and, 714. 717-718 

nOWtKDOB. 

agent, of, accident, in respect of, 591-392 

doty to diacloae, in relation to, 391 
imputed to jnincipal, 400 «< seq. 
aatured, of, oonatructive, 564 

driver's qualifications, in respect of, 364 
doty to disclose, in relation to, 390-391 
extent of, 42 1 
implied, 446 

that authorised driver was nnlicenied, 536 

[49] 
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nOWUDfiB— 

constructive, assured, of, 564 

driver, of, unsafe condition of vehi^e, as to, 6og 

imputed, 400 ei stg. 

doctrine of, ceases to apply, 402 

where propo^ form completed by a^eot, 402 et stq. 
insurers, of, duty to disclose, effect on, 463-464 
offence. Road Traffic Act, 1930, under, whether essential to, 174-176 
personal representative, of, 592 
principal, of, agent, imputed to, 400, et seq. 

L 

LAPSE OF tnCB. 

statutory fee, recovery of, effect on. 353 

LEGAL AOVISSB, 

communications of. assured, with, prir-ilege of. 745 

third party proceedings, in, whether assured need employ, O77 

LEGAL EZPBITSEa, 

motor accident, due to. insurance again-st. 491. And see C^sts 

UABiLnnr. alio Assured. Insurer, and various Titias 
accident, for. “ arising out of ” employment, I9li-ii>9 et ietf 
admission of. assured, by, 59«> el s«y. 
agent, of, 475. And see Agent 
animals, escape of. 35 
Aaftiveid .sif. S.v^ijrssvss' 

" caused by or arising out of," meaning, 517-518 
causes of, direct and indirect, 197 
contract of insurance against, 74. 75 
under, 156-157 
contracting out of, 209-210 

contractual, general exceptions clause, under, 561 

insurer's liability for, exclusion of. 561, 565-5(}t, 

'■ covered by terms of policy," defined under s, 10 (5), Road Traffic Act. 1934. .314 

meaning, 282 e! 

criminal act, for, insurance against, 643 

Crown, of, 41, 43 

dangerous things, escape of. 34 

death, in respect of, Law Reform Act, 1934, under, 196 
double, insurer, of 538-539 
emergency treatment, for, 341 el set].. 353-354 
discharge of. 354-356 

employer, of. for iudependent contractor. 51 

Employers LiabiUty Act, 1880, under, insurance against, 52^ 

evasion of, 282 

exclusion of. 209-210. 5O1-570 

unlicensed driver, in case of, 535-536 
where other insurance exists, 527 «< seq. 
failure to discharge, 224-225 
foreign use, arising out of, 555-559 
generally, 122 

giver of security, of, limitation on, 369 
insurer, of. Se* Insurer 

Law Reform Act, 1934, under. insuiVnce against, 520 
limitation of, 184-185 


giver of security, by, 313, 340-341 



and tte ExexmoNs, Limitation or Risk 


local authority, of, non-repair of roads, for, 41 
master, of, acts of servant, for. 49-50 
owner, of, driver, lor, 190-IQ2 
paasengen, to, exclurion of, 209-210 
ptfadp^ and agent, 48 
rriatives, etc., to, exciusioii of, aio 
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UABlUniT— cooMniMtl. 

repudiation of, 282 

arbitration clause, effect on, 616-620 

insurer, by, 149, 151. 153, 283 et seq., 440, 6^5 **?• 

and see Repudiation 

security covering, Road Traffic Act. 1930. under. 222-226 
specific sum, exceeding, 649 
statutory, damage by vehicle, for, 39 
employer, of, 565, 566 
terms of policy, covered by. 280 el seq. 
third party, see Third Party Liability 
Third Parties Act. 1930. under. 122. 123 
trespass, for, 35 
vicarious. 4S-52, 174 (n.) 
when complete, 122, 123, 129 

rJOEMOS, 

application for. Finance Acts, under, 235 

production of certificate on, 235-237 
regulations, 235-237 
Road Traffic Act, 1930, under, 235-237 
Roads Act. 1020. under, 235 
assured without, 535-536 
authorised driver without, 535-536 
dis(|ualiftcation from holding, 244 et seq., 561. 563 

by disability’. 561, 5O3 

order of Court. 561. 563 
disqualified holder cannot apply for, 248 
driving, without, 562-564 

insurer's liability, effect on, 561 et seq. 
endorsement on. 248. 266. 447 

false, seirure of, s. M2 (4), Road Traffic Act, 1930... 263-264 
statement to obtain, 261-262 

forgery of, s. 112, Road Traffic Act, 1930, under, 259 et see- 
insurer, of, 231-232 

iasue of, county council, by, under Roads .Act. 1920... 324 
physical infirmities, effect of, on. 442-443 
loss of, indemnity in respect of. 514 
provisional, driver holding, 563 
use of, with intent to deceive, 259-261 
what is. Road Traffic Act, 1930. under, 564 

UFB DtSURJUtCE. 

contract of. 73-74 
nature of, 73 

UaHTHUG, 

damage to vehicle caused by. 501 

UBTATIOV. see Liuitation of Risk 

UMITAXIOH or RISK, see also Exceptions 
" any one occurrence,'' to, 650-651 
busineas or profession, in respect of. 583-586 
classification of policy, by. 492-493 
condition of driver, 319 
contribution, effect on. 727 « 

description of use, as, 570 el seq. Attd see Description of Use 
duties of assured, in relation to, 606 el seq. 
exclusion of certain classes of person, by, 653-655 
genemt exceptions clause, under. 561-570 

S ’ver of security, by. 369 
re driver policy, under, 653-655 
limited liability policy, under, 649-65 < 
motor cycle insurance, in respect of. 465-466 
traders policy, in respect of. 325-326 
number of persons carried in vehicle. 329-321 
pillion passengers, in respect of, 465-466 
proposal form, by terms of. 411-412. 433 **?• 

[5*] 
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uamnoK or vssai—cimKmud. 

s. 38. Road Traffic Act, 1930, efiectol, 313, 323 
5. 12, Road Traffic Act, 1934, effect*^ 467, 610 
species of loss, in regard 479 ti S 4 ^. 
term relating to, non-fulfilment of. 6^ 
unlicensed driver, in respect of. 327 
vehicle, apparatus in, in respect of, 323-324 
commercial, in relation to. 466-467 
condition of. in respect of. 320, to6-6i i 
conversion of, affecting, 493 
identification of, in respect of, 324-326 
number of persons carried in, in resftect of, 320-3^1 
towing another, 327 

use of, in relation to, 326-327. 433 et srj., 479 rl 
warranty distinguished, 433-43H 

•< LDDTAHOX OT use >' GLAUBE. 

effect of, 492-493. Sfe also Limitation of Risk, Risk 

TJurntn UABniTT POUCT. 

costs under. 737-739 

UQUIDATIOE. saa Insolvkncv 

LIQUIDATOR, 

indemnity, right to claim. 648 

unaABOE, 

conduct of, insurers, by, 728-729 at satf. 
policy, under, 3<>6-6 oi 

LLOYD’S. 

brokers, agent for assured, as. 476-477 
liability of, 475 

members of, authoried insurers as, 230 
policy. 476-477 

form of, 278 

underwriters. liabilities of, 476-477 

LOAD. 

excess, insured vehicle, on, 569. 570 

LOADIEO. 

vehicle, of, loss during, 303 

traiLsit abroad, during. 353 

LOCAL Aurmnurr, 

application lor licence. 236. 237 

de^ed, under Road Traffic Act. 1930,. .187, 188 

records of insurance certificates, duty to keep, 2 1 7 

repair to highway, duty, 41 

servants of, duty to furnisfa information, 238-239 

vehicle, use of, by. 183 

Loes. 

accessory, of, indemnity covering, 501-503 
" act of God," caused by, 301-303 
actual, indemnity in respect of, 309 *t seq. 

assured, duty of, to minimise, 524. 646. 741. And see Assukkd 
to bear part of. clause in policy, under, 437, 630, 
attachment at iiabtlity on. injury, in case of, 543 

certificate of insurance, of, duty to make statutory declaration, 334 et teq. 
compeosatioa tor, insurer's liability, effect on, 310-321 
depreciatiora. due to, 503-306 
determioatios of. priadples for, 309 
direct cause of, 502. 306, 307 
duty to guard against 60^1 1 
millifluae. 534, 6 q 6 , 74I 

iaqiM term as to, 646 
Migiiie, of, 303, 503 
* excepted, cause of, 361-362. 367-368 
eacluaioii of liabili^ for, 361-570 
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UMI continutd. 

Bre, due to. liability for, jo6 

sejnrate clause, contained in, 314 
foreign use, arising out of, 555-359 
frost, caused by, 513 

Injury, from, assured, suffered by, 542-543 

insurer's liability for, exceptions to, policy, in, 479 et seq.. 

maximum amount payable, 507 
meaning of, policy, in, 454 
mechanical ^lure, due to, 506-507 
notice of, failure to give, 497 

insurer, to, 390 ei seg. 
particulars of, condition as to, 594 
previous, duty to disclose, 453-455 
recovery of, assured, by, effect of contribution on, 725 
repudiation, on, 672 

renunciation of policy, occurring after, 679-680 
riot or civil commotion, caused by. 561. 566-568 
spare part, of, indemnity covering. 501-503 
specified sum, exceeding, 

total, amount recoverable, determination of, 508 et seg. 

value of vehicle at time of. 509-510 
vehicle, of. clause in policy relating to, 501-503 
false pretences, by, 502 
fraud, caused by, 502 
negligence, caused by. 502 
payments of indemnit>'. 648 
termination of policy by. 657-658 

ii'safi-, ijy; 502- 
tranait by sea, during, 503 
wilful destruction, by, 502 
unsafe condition of, due to. 606 et seq. 
yret or invasion, causetl by. 561, 566 
wear and tear, caused bv, 505-506, 514 
LtlOOAOS, 

damage to. when under control of the assured, 523-524 
passenger, of, damage to, 523-524 
personal, included in risk covered. 578 
what is, 514 


503-507, 561 rt seq. 


lUnUTOHTSR, 

assured convicted of, insurer's liability, effect on, 527 

■AVUrAOTUBEB, 

negligence by. 20 

KABOnt mUKAICE. 

contract of. misrepresentation, effect of. on, 398 
ttfierrifna fides required in, 389 
disclosure, duty of, 390, 400, 455 et seq. 
motor insurance, and. 278 

rejection of risk, duty of disclosure in regard to, 455 et seq, 

MAflTBB AHD BEBVABT, 

child, loss of services, where, 55 
common employment, doctrine of, 36 
law doctrine, 35 
control, degree of, effect. 50 
course of employment, 50 
crime of servant, liability of master, 49-50 
Crown, position of. 42 
damages, for loss of services. 55 
delegation of duties, 51 

driver, servant of assured, driving as, 190 et seq. 
independent contractor, liability of master for, 51 
iaiamt, servant, when, 46 
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lutsam ABD sBBViurr— MiuiMHoi. 

injuiy, servant, rights, 37 ^ 

liability, master, of, at common law, 35-36 

lor servant's crimes, 49-50 

unauthorised use of property, ^g, 30 
wrathful acts, 49, 50 

to bailor, 50 

loss of services, claim for, 55 
motor accident, injury in, 37 
negligence, driver, of, sag 
relationship, test of, 49, 50 
light to control, eflect of, 50 
servant, n^ligent driving of, zio 

reme^es of, at common law, 35-36 
statutory duty between, 35 
unauthorised use of vehicle by servant. 40-50 
vehicle driven by servant, master's liability in respect of, 190 
loan of, as to, 49 
vicarious liability, master, of. 48 

MATXBIAL FAC18. see also Immaterial Facts. VIaterialitv, Mi^rkpresevtation. 

[Non-Disclosure 

address, proposer, of, as, 4^8 
age, proposer, of, as, 4a7-438 
vehicle, of. 392, 423 
area of user. 438 

assured, financial position of, 46a 
busuiess. assured', ol'. 42!f-430. 583 -58b 
cancellation of potic)-. 459 
carelessness, assured, of. 449, 455 
cash price, vehicle, of, 424 
character, assured, of, 309, 448 
classification of, 392-393 
contract of insurance, in, what are, loo-ioi 
conviction for causing obstruction, 449, 455 
date of acquisition, vehicle, of, 423 
defined, under Road Traffic Act. 1934. ..307, 392 
disclosure of. loo-ioi. /tad Non-Disclosure 
extent of duty, 3S9-391 el seq. 
insurer's agent, to. 401-402. 474 
renewal of policy, on. 470 
driver, age of. 392 

and experience of. 310 

elucidation of, proposal form, by means of, 412 
expert evidence a.4 to, 394 

financial condition, assured, of, 309, 387-388, 460 
fraud, assured, of, 460 
garage, 430 

hire purchase agreement. 427, 44] 
horsepower of vehicle, 432 
increased premium, demand for, 457-458 
insurance of other cars, 451-452 
interest of assured, vehicle, in, 441 

judicial interpretation of, 308 el stq. And ue Intbrpketation 
knowledge of assured as to, 421 . 

disclosure, in relation to. 391 
lack ol insorahte Interest, assured, in, 460 
licence, absence of, 363 
make of car, 422 

meaning of, insurance contract, in relation to, 381 
members of partnership, previous insurance of, 461-462 

misrepresentation of, 3, 279-181, 277-278, 305 elseq.. 397 - 399 - And see MisaRfRE- 

[sentation 

" moral hazard," 393, 412 
name, proposer, of. 435-426, 583 
uation^ty, race, etc., aasnred, of, 430-431 

non-disclosure, 179, tSo, 277-278, 305 ei rsg., 460. And tee N()K-DiBCLOSvax 
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KATBBIAL MOIB— ^onfittuad. 
other insurance, 43*, 459 el seq. 
ownership ot insured car, 440-442 
partnership, assured, of, 426 
past experience, 393 
physical disabilities, 392, 442-445 
previous accident, 392, 393, 453-455 

convictions, 309, 392, 445 ei seq. 
driving experience, 464-465 
losses, 453-455 

proposal, rejection of, 309, 392, 393 
profession, assured, of, 428-430 
proposal form, questions in, as indication of, 393 
purpose for which vehicle to be used, 432-433 
refusal of previous insurance. 309, 392-39} 
to renew policy. 458 
rejection of risk, 412, 455 el .seq. 

relevant to risk, must be, under s. 10 (3). Road Traffic .\ct. 1934... 308 el seq. 
risk, as to. user of vehicle, 432-433 
nature of. 393 
proof of, 393-304 

seating capacity, public service vehicle, of, 422-423 
shareholder of company, previous insurance of, 462 
special conditions, acceptance, on, 457-45^* 
statutory definition of, 307, 392 
stealing, assured's vehicle, of. 455 
valuation, insured property, of. 393. 424 
waiver, insurer by, doctrine of, effect on. 395“30b 
what are. 30(>-307, 309-31 1 

insurer, determined by. 391 

que.stions in proposal form, effect of. on. 395-397 
Road Traffic Acts, effect of, on. 387-388 
time at which determined, 397 

MATERIALITY, see also Material Facts 
basis clause, effect of. on. 385. 395 

defined, 391 . 

determination of. proceedings under Road Traffic Act, 1934, in, 386 

expert evidence admissible as to, 421 

insurer, determined by, 391 

irrelevance of. 415-416, 420. 459. 467-468 

basis clause, on insertion of, 39'(, 499-5®' 
liefore Road Traffic .Act. 1934. . 385 
condition precedent clause, under, 625 
under terms of contract. 4r4 

limits of. 460 

" material," statutory definition of. 314. 392 

misrepresentation, of, evidence as to, 387. And see MisrepRBSEXTation 
non-disclo«ure, of, evidence as to. 387. And see Non-Uisclosi'RE 
principles governing. 420 421 
proof of, 393 394 . „ , 

proposal form, questions in, effect Of. on, 395 397 
question and answer, ol, proposal form, in, 386-387, 415-41® 
of fact. a. 391-392. 440-421 
Road Traffic Act. i934. 'O'®* 
statements in proposal form, of, 386-387 
test of, 415. 443 
time at which determined. 397 
waiver, doctrine of. effect on. 395“396 
warranty of truth, effect of. on, 385 

MSASUBB OF DAMA0B8. see also Danacks 
death results, whore. 55 ei seq. 
personal injuries, where, 63-65 

nOHAinOAL FA2LDBB. 

loM due to. liability for, 503, 5ot»-5o7 
or damage due to, 514 

155] 
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MBamuu. KXAnHAnoH, 

motor msarartco, not usual in, 4^3 

■miCAT. Kl P EWm . 

claim lor, emergency treatment, by several practitioners, 353-354, 356 

in respect of, 349-356 

father, incurred by, 46 

motor accident, due to, insurance against, 491 

passengers, of, assured's li^t to claim, 64S 

recovery of. Law Reform (Personal Injuries) Act, 1948, under 

mUOAL FEACTmONKB, 

distance fee, emergency treatment in respect of, claim for, 341, 3^6, 3^y 
emergency treatment by. 341 et seq. . 

• payment for, 341-346 
expenses, claims for payment of. 354-356 

'recovery of, statutory rights in respect of, 345 
registered, claims by, emergency treatroetat for, enforcement of, 349-356 
treatment by, 341, 344 el eeq. 
who is, 344 

intniCAT, TBXATHERT. see nko Kmergbncy Treatment 
assured, to. injnty. following, indemnity covering. 540 
death or disability resulting from, 549 

emergency, liability to pay for, 341 el seq., 353-356, 517, 32^ 33^ 

claim for. time limit in resjiect of, 330. MhJ see Khercencv Treat- 

[WENT 

expenses for, servant or agent, incurred by. 555 
rf/ petfvsvmi Xar, .ta sfSrfSS 

hospital, by. right to claim pa^tnent. 342 

charges, payment of, 207-268. And see Hospital 
liability to pay for. Road Traffic Act. 1934. under, 330, 354-355 

what is, 35 *-343 

mm itna , 

driving without insurance, prosecution lor, 244 
false certificate, issue of, 262-263 

statement, in relation to. 261-262 
non-disclosure, in relation to, 262 

Road Traffic Act, 1930. oflence under, whether essential to, ^t,,J ft seq. 

■J AOSEBMKIT, see also 1 >ohk.stic Acrremk.nt, Motor In^lrers' Bureau 
assignment of judgment under, 300, 370. 374-376 
clause I. satisfaction of claims by 365. 367 373 

clause 2. loreign v-isitors. 365. 373 374 
clause 3, period of agreement. jfiO, 374 
clause 4. recoveries from assured. 36tj. 374-37.S 
danse 5 (1). conditions precedent to M.I.B.'s liability, 366, 375-376 

(2), steps to procure judgment against tortfeniwirs. r^asonableDess of, 366, 

[376 

clause 6, exemptions. 366. 376 
danse 7. the Ltomestic Agreement, 366, 376-377 
clause 8, operation, 366-367 
Crown exempted from operation of. 366, 376 
vehiclea, excluded from, 366 
damage to p ropert y , not covered by, 368 
defendant, liat^ty of, under, 368 

Domcetic Agnement contained in, 3CQ. 366. 372. 376-377 
effect of, general. 359 ei seq. 

on claims under s. 36 (1) (b). Road Traffic Act, 1930. ..367 et uq. 

*• 37 (0 ()>)■ Traffic Act. 1930... 369 
t, 38, Rc^ Traffic Act. 1930.. .360 ti seq. 

Road Traffic Act, 1934...316. 360 et seq., 386-387, 622 
Third Parties Act, 1930.. .316, 360 el seq. 
exemption from. 366, 376 
foreign visitors, cfaitnu against, under, 365 
insoFance of, under, 373 

insurance and security, tio difference between, under, 369 
inanter’s liability, third party, to, full indemnity, to pay, 38^ 
under. 364 
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KXB. 

(udgment against tortfeasors, action required by M.I.B., 366, 3^5 
aasignmont of, M.I.B., to, 366 
limitations of risk, effect on, 467 
M.I.B.’s liability, conditions precedent to, 366, 375-370 

discharge of, authorised insurers, by, 377-37% 
notice, third party, by, to 366, 375-376 

operation of, 366-367 
period of, 366, 374' . ^ 

personal injury, when not covered by, 368 

persons exempted from third party insurance, position of, nndwr, 370-371 
recoveries from assured, 366, 374 

uninsured tortfeasor, 374-375 
sanction of, 360, 360 (n.) 

satisfaction of claims. by, 359. 3*5 ‘t s*?- 367-373 

taxed costs, payment of, under, 371 

text of, 364-367 

third parties' rights under. 493 

tortfeasors, judgment against, under. 366. 375 

uninsured vehicle, liability for use of, 370 

waiver and, 694 


miutast MWER. , . a ^ 

loss or damage caused by, exclusion of, 561, 506 

M UnnK B OF TBJUnPOItT. , , 

agreement. Motor fnsurers' Btireau, with, ^ytrlseq., 364-367 
cimsent of. issue 0/ duplicate certificate, to. 314 
dispute, action of il.l.B., on. reference of. to. 366, 376 
puilL-y-, iassscAxht ifif, ,iisum-3'’irt3Vy‘drdTifjriirin*. ifiSt 
reeulatioDS of, enforcement of, 266-267 „ o 

* under Road Traffic Act, 1930. Paf* 237-23®. 


3O4 


MISDESOSIPIIOH, 

policy, in, insurer's liability, effect on, 272, 273 
terms of policy, in, 283 

Mtanwim^ BTM TaTinW . see also Avoipancf. op Roucv, Mistake, Nok-Disclosorb 
action for declaration based on, 303 et seg.. 386 
age of assured, a.s to. 319 
driver, as to, 310 
proposer, as to, 427-428 


vehicle, as to, 423 
agent, by, 400-405 

for assur^. by, 423 

apparatus of vehicle, in respect of, 324 ac . n 

asoured by. defence to insurer, as, third party, against. 3»^.y&7 
effect. Road Traffic Act. 1930. under, 179-180. 181. 
waiver of, receijpt of premium, by, 472 

avoidance of contract for, 282 _ u o 

equitable jurisdiction, based upon, 

Dolicv for 305 el sea., 397-399* 4’ 3* 625 

policy 3 5 clause, effect on, 619. d ltd Avoidance of 

fPoLICY 


breach of contract by, 406 

burden of proof in respect ol, 405, 465 

business or profession, assured, of. as to. 42 -43°. 5 4 *?• 

cancellation of policy, a» grounds for, 3<>«-302 

^m^law d'ctf^c of. " inducement " essential to, 420 
conoequences of, 405-408 
contract, effect on. 5 

obuined by, 5 

of insurance, in, loo-ioi. 189 
dantsg— , wbon recoverable, 5. And see Damages 
deceit amounting to. effect of. 382-303 
{nuduient, avoidance of policy for, 397 399. 4 
effect of. 382-383 


generally, 99, «o» 


157 
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mgamnMBMnk'SBa—continutd. 

goixls to be carried, as to, 33T < 

borsepower of vehide, as to, 313 
identity, assured, of, as to, 287 
immaterial facts, as to, efiect, 397 
inducement by, 386, 399 
injured party, rights of, on, 382-383 
innocent, avoidance of contract for. 398-399. 

policy for, 405, 406-407 

what must be proved, 407 
effect of, 5, 308. 382-383 
insurer's liability, effect on, 27a, 273. 277-278 

in spite of, Doniestic -Agreement, under, 378-379 
material facts, as to. effect of, 397-398. And see Matbki^l Facts 
materiatit)’ of. 383. 387 
name and address of assured, as to, 383 
of proposer, as to. 423-426 
number of persons carried in vehicle, as to. 311 
ownership of car. as to, 310 

policy obtained by, avoidance of. 303 ti set}.. 307-399, 413^ ^2^ 
voidable for, 493 

ppesent value of vehicle, as to, 424 
pre%ious convictions, as to. 309-310 

driving experience, as to. 464-463 
proposal form, questions in, effect of, on, 395 397 

reles'ant to risk, must be, under s. 10 (3), Koad Trattic .\ct, .308 ri stsj. 

repudiation on grounds of. 667. And see Rk!>vi>iation 
judjirs:# ja?riU;r.afrxmJccarj; nsJtn 
times at which vehicle used, as to, 322 
use oi vehicle, as to. 573 
value of vehicle, as to, 323, 424 
miTAgit. 

avoidance of policy for, 306, 426, 667 
effect of, 5 

estoppel, effect on, 69 

fact, of, money }*B«d under, 6S7. 688 

generally, 99 

identity, of, 5, 667 

insurer's obligation.s despite, Ihimestic Agreement, under, 378-379 
name of proposer, as to, avoidance of policy for, 426 
non-disclosure. due to, 667, 6t>8 
policy void ab im/to for. 6S5 
voidable for. 493 

sums paid under, recovery of. 6»7-<>«» 

MOBAL HAZABO, 

drivers of vehicles, attached to. « 8-439 
insotance. in, niatenal facts as to, 412 

HOfOB CAB. see Vehicle 

■OIOBCTCLK. 

driving without insurance. prosecutHMi for. 4'i6 
indemnity covering, 336 ei 

eacluaion of, pUlion passengers, in regard to_ 
insurer's liability in reflect of, 463-466, 514 
limitation of risk in regud to, 463-466 
F«rt of. unobtainable, insurer's lubiiity, 3(4 
pillion pajoengers, carriage of, 463-466 

insurance, not covered by, 339 

■OfOB mCBAlRIB, set CoKTRarr or Insvrahcb. Inslrahcb, Policv 

■OIOB mVBBkS’ BUBBAV, see also Domestic Ackbemekt. m.I.B. Ar.RKEMEtrT 
agreement. See M.I.B. Agreement 
aswgnmcnt of judgment to, 366 

purpose of. 373-37* 

Dosnestic Amocment. See Domestic Aoreement 
fonnatian of, 339, 363-363 


(38] 
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MOIOB mnnRBBS’ BDSBAV — conUnued. 

liability of, condition* precedent to, 366, 375-376 

discharged by insurers. Domestic Agreement, under, yn~yj<) 
limited. Road Traffic Act liabilities, to, 375 
third party, to, 369 it seq. 
notice to, third party, by, 366, 375-376 
recovery from assured, by, 366 

uninsured tortfeasors, by, 374-375 
satisfaction of claims by, 233, 359, 3^5 «? . 367-373 

where defendant exempted from cornpulsory insurance, 

368 

driver uninsured, 367 et seq. 
policy ineffective, 367 el seq. 

MOTOR inmUERS’ BUREAU AOREEMEKT, sm M l B Agreement 
MOTOR POUOT, see Policy 
MOTOR TRADE. 

use of vehicle for, limitation of risk in respect of, 583 et seq. 
in connection with. 327. 571, 579-580 

MOTOR TRADERS’ IRSURAHCB. 

customer’s risk, 655-656 
hire driver policy, 652-655 
named driver policy. 651-652 
nature of, 651 
register policy, 652 
ticket policy. 651 
trade plate policy, 65 -* 

MOTOR rERICLE, see Vehici-E 

MOTOR TEHIOLES (THIRD PARTT RISKS) REGULATIONS. 1941, 

deposits, application to, 231 

foreign vehicles, application to, 239 et seq. 

licence, application for, 23'>-237 

sections of Road Traffic Act. 1930. made under, 239 

MOTORIST. see Assi'REn, Driver 


N 

NAME AND ADDRESS, 

assured, of. schedule, in. 583 
criminal offence, in relation to. 249-252 
giving of false. 250-251 
insurer, of, not part of ijoliiy, 631 
projHwer. of, materiality of. 425 426 

•• named driver,” 

insurance of, 438 

NATIOHAUTT. 

driver, of, moral hazard attachmg to. 430-43') 
proposer, of, material fact, a.s, 430-431 

HEOIKEENCE, 

assured, of. admission of. insurer, by. 730 
solicitor, by. 746 

crinunal. O42 

effect on policy, 61 1 ^ 

loss of vehicle caused by. 50- 
whether policy avoided by. 609 et seq. 
care, standard nx^uirixi. j 8 21 
cliildreu, a* to, 19 
contract, limitation of liability, 19 
contributory. 46 
criminal, assured, of, 64* 
defences to action for. 30 et seq. 

act of (Vod, 23 
inevitable accident. 22 
statutory authority. 31 
veleMti atm fit ni;«r»«. 31 

[59] 
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dc^sed, i6 itq. 

doctor, by, 549 * ^ 

Doiughte ti. Sttpeman, decision in, 17 
driver, by, brakes, in sfiplication of, 507 
duty of care, 17 si stq. 

manufacturer or repairer, owed by, zo 
motorist, owed by, 19-ai, 25 
pedestriu, owed by, 2$ 
fire, causing, liability for, 34 
" foreseeability " tert, 1^19 
highway, authority, duty of, 41 

unlighted obstruction, 41 
history, 16 si stf. 
infant, by, 45-46 
joiiit tortfeasors, by, 47 
jud^ and jury, functions, 22 
hab^ty for. Road TralSc Act. 1930. under. 33 
manufacturer, liability of. 20 
master, serv'ant. 35 
" neighbour,” motorist's, 18 
nuisance distinguished, 33 
proof of, 2 1 

res ipsa loquitur, 23, 24 
repairer, by, 30 
rer ipsa loquitur, 23-24 
separate t^, as, 16 
slad. 22 

speed, effect of. 18 
rtatutory, 33. 37-39 

authority , 31 

civil action, and, 38-39 

third party, of, injury to assured caused by, 540, 541, 544 
loss of vehicle caused bv, 502 
vicarious liability and. 48 
voUuti rroH fit iujuria. 30 

IBETOVB SHOCK. 

damages for, See DaMaoes 

RWTUAU 

application for) insurer’s liability, effect on, 297, 300 

>0 CLUMS BOns,” 

clause relating to, renewal of policv. effect un, 470 
disclosure of, 402 -403 

" knock for kiKx-k ” agreement, effect of. on, 718 

StMM»IOLOIUBX, see also Discloscrc, MAraxUL Facts, klisaEpaasaxTATlOM 
action fen dechijatian based on, 303 el seq.. 386 
age of assured, ui respect of, 319 
driver, in respect of. 392 
vehicle, in respect of. 392. 423 
agent, by, 391. 400-405 
apparatus of vehicle, in respect of. 324 
arUtration clause, effect on. I119-620 
area where vehicle used, in respect of, 322 
assured, disabilities of, as to. 392 * 

knowledge of, in relation to. 390-391 
name and address of. as to, 383 
nationahty, race, etc., of, as to. 430-431 

avoidance of policy lor, 282, 303 «f 385-386, 3S8-3B9, 39«. 405. 4«7. 4 <3, 623. 

[667-668 

term in ptdicy, based upon. 382 
wrhat must be proved, 407. JfadiM AvoiOAKccorPoucv 
breach of contract by, 406 

ftipulatioo, amounts to, 390 
burden of proof in respect of. 405 
busiiiais olasmnd, as t», 439, 584 «f t«y. 

160 ] 
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XOKJMMLOnnUB— coMfc'nW. 

caocc^tion ol poUciei , as to, 309 

grounds iot, 501-302 

common law doctrine of, ovaterUIity essential to, 420 

condition of vehicle, in respectsaf, 320 

damages for breach of contract in respect of, 406 

drivll^ test, failure to pass, 363 

duty to disclose, nature of, 3S8 tl itq. 

effect of, ituurance contract, on, 189, 390 et seq., 405-408 

fraudulent, 388-389 

goods to be carried, in respect of, 321 

horsepower of vehicle, in relation to. 323 

immaterial facts, of, effect, 397 

increase of premium, in regard to, 457-458 

inducement by, necessity to show, under Road Traffic Act, i934< s. 10 (3). ..386 
insurer's liability, effect on, 272, 273. 277-278, 378-379 
interest of assui^, as to, 440 
material, fact. of. See Matbrial Fact.s 
must be, 385, 387, 420 
mistake, and. 388, 667-668 
name of proposer, as to, 425-426 
nationality, race. etc., assured of, as to. 430-431 
number of persons carried in vehicle, as to, 32 1 
ownership of vehicle, as to. 440 
partnership, of, 461-462 
physical infirmities, as to. 442-445 
poUcv voidable for. 495 
previous accidents, of, 392. 427, 441. 4.53-455 

convictions, of, 309-310, 392. 441. 445 et seg., 449-451 
driving experience, as to. 464-465 
lo-sses, as to. 453 --f55 

proposal form, questions in, effect of, in relation to. 395-397 
rejection ol risk, as to, 309, 392. 4*7. 44t. 457. 45* 

Road Traffic Act, 1930. under. 179-181 
special conditions, acceptance on, as to. 457-458 
value of insured car, as to, 323, 395*39<> 
waiver of, 393-3‘/>. 47* 

lOBTHKBX DUELAn), see also .Abroad. Foreign, Ireland 
Ireland, included in, standard policy, under, 556 
motor insurance legislation of, Road Traffic .Acts, similar to, 625 
statutory' requirements. 271 (is.) 

Motor Vehicles and Road Traffic Act (Northern Irelandl, 1932. effect of. 623 
Road Traffic Act, 1930, not extended to. 188. 276-277. 556 
1934, not extended to. 274. 276-277, 556 


lonoB. 

accident, of. agent, to. 592-594 

condition as to, waiver of, 593 
failure to give, effect of. 496-497 
filling up of claim form. by. 594 
formally, must be given. 594 
mode of giving required, 593 
action for declaration, in respect of. 303 et seg. 
cancellation of policy by. 602-604 

conditioa in policy as to. 390-395 * „ „ 

piedecent to insurer's liability, as. 297-298 ef ^eg., 530-531, 594"59S 
constructive, insurers, of, 403-405 
failure to give. 496-497. 330-531 
estoppei, and, 693 
tepuoiation on grounds of, 670 
foreign use ol vehicle, of, 555-558 
hire purehaM agreement, on termination of, 636 
ineam, to, *' as soon as possible." meaning of, 591 
intention to bring proceedings, of, to. 366 

procnedings, of, action for declaratian. in. 303. 311-312 
agent, to, 299 

iastim, to, 299 


I6i) 
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BOnOE — tonHinud. 

proce^dinga, of, inrarer, to, burden proof, 300 

form Bodesmiy. 298 stf., 390. 39* 
receipt of writ, of, aaeiued, by. 594 
third party, by. insnrer, to, 373 

to. 366, 375-376 

VOVATIfW. 

assigmaeat afiected by, 6, 660 
defined, 6 
motor policy, 93 

BOVUA A0TD8 UT&UTBlIlltMS, ree also Cause 
efiect on damages, 62-63 

XUnAKCB. 

an}mal< _ by, 3^ 
defined, 31 

highway, obstruction to, 32. 41 
hcwses, by, 33 
liahdli^' lor. te9t of, jr 
motor car, h^. 33. 33 (* ) 
negligfmce distingui^ed. 33 
private, 31-32 
pnblic. 31-32 

statutory authority, defence of, 31 
vehicle, by, 32, 33’ 




OHTBDOnoB, 

' conriction for causing, duty to disclose, 447. 449, 430 
non -disclosure of, 455 

OFFEROB. ie0 aJso CoKVlcTlo^, Criminal OrmsscK 
driving without lights, duty to disclose. 450 

“ in connection with the driving of a motor vcliiclc.’' meRning of, 447, 430 

Motor Car Act. 1903, under, 447 

“ motoring." meaning, of, 447 

noisy exhaust, having, conviction for, 430 

previous convictions for. duty to disclose, 445 tf reg. 

OFTKB. r«r alio AcceftaA'ce 
acceptance of, 416-419 

effect, 409 et seq 
insurer's liability, on, 410 
analysis of, 409 el seq. 
assured, bv. to third party. 396-601 
counter-oder, 409 
defined, 409 
forms of, 2. 3 
principles, aa to, 2, 3 

proposal form, completion of, constituted by, 410 

contained in, 3S3'384. 40‘t. 4i3. 4'4-4i5 
rejection of, by insurer, 417 
revocation of, befnie accep^nce, 409 
" usual terms and conditions." contained in, 409, 410 

enrol Of nOOf. see Bcroin or Pnoar 

OBAL IVIlHUKat. 

pedky, intorpretation of, use of, in. 486. 48A 

OBOEB, see also Rvlu or Surrkmx Court 

Co^, of. to pay money, running-down action, in, 371 

OWIBB, see aJso Assuuo 
definition of, 231 

Road Twflk^ Act, 1930, under, 251, 423 
duty to faraisb iaiotmation, 236 et leq., 263 
hire purchase agnement, under. 427, 633 
hospital charges, payment of, 267-269 
injury to, 540-553. See mite lajuav. Assurkd 

[6a] 
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OWRDt— conMttiMi. 

purchase agreement, under, 442 

liablUty of, failure to insure driver, for. Domestic Agreement, position under, 370 
. , . . third party, to, 370 

person subject to control of. use of vehicle by 1*6-187 
risk of, vehicle at, 655-636 


OWERSBIP. 

disclosure, duty of, in regard to. 430-442, 451 
other cars, of. disclosure, as to. 451 
vehicle, of, non-disclosure as to, 440 

questions in proposal form, as to, 439 


P 

PAOEMAKIRG, 

use of vehicle for, exclusion of risk. 571-581, 583 et seq. 

PABTIOTILAIUI, 

loss or damage, of, condition as to. 594 

PASTES^ 

addition of new. endorsement, by, 633 

PARTHER8. 

tort, liability in, 48 

PABTHERSHXP, 

assignment of policy, 94 
disclosure, duty of. as to, 441 

physical infirmitj- of partner, in regard to, 445 
previous insurance, in regard to, 401-462 
nutcriality of, proposal form, in, 420 
property of. insurance of. 441 
rejection of risk, offered by members of. 461-462 

PABSEVGER. 

accident to, endorsement covering, 638 
claim by, costs of, 740 

indemnity in respect of, 521 

contract of employment, earned in pursuance of. 206-208. 539 

compulsory insurance covering, 

... , . death or injury of. 519 r/ rag. 

tnend or relative of assured, death or injury of, 519 
hire or reward, for, 202-208. 243. 287 

clause prohibiting, 320 
compulsory insurance covering, 492 
death or injury of. 519 
endorsement in respect of, 637-638 
exclusion of risk. 580-582 

injury to. 354-335 
liability towards. 106-107 

exclusion of, 209-210 
luggage of. damage to. 523-524 
means by which carried, 321 
medical expenses, rights in respect of, 554, 648 
" member of assured's household." death cr injury of, 519 
number of, vehicle, carried in, 316, 320-321 
pillion, contract of employment, carried in pursuance of, 539 
limitation of risk, in respect of. 465-466, 539 
motor cycle, on, 320 (n.) 

offence, contrary to Road Traffic Act. 1930. s. 16.. .242 
use of vehicle without insurance, 246-247 
requirements of insurance policy in regard to. 188 et seq. 
leward, for, insurance required. 201-208 
Totnatary, 209 

emergency treatment of, compulsory insurance in respect of, 349 
insurance covering, 243 
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tiMitnient, liability to pay for. 3^ 

fkram, 

ageat, to, 476 

iimirer, by, 

acsured by. third party, to. 396-^1 

emergency treatment, for, cium in respect of, 341 §t stq., 349-336, 334-356 
evasion of, insurer, by, 31A 
iodemaity, of, subrogatian and. 704-706 
insurer, by, essential to contribution, 720, 723 
subrogation, 720 

rateable contiibutioo clause, under, 724. 727^^23 
into court, costs, apportionment of, 292-293 
interest, award of. 294 
recovery of. See Rkcovbry 
right to claim, assignment of, 647-649 
assiund, of, 646-649 
in respect of legal costa, 648 

loss or damage to vehicle, 64^ 
personal accident benefits, 64$ 
third party liability. 646-648 
third party, to. insurer, by, 93, 516 

where driver untraced, 377 
tr ea tm ent, for, patient's liability, 354 

third piarty's liability, 354-355 

PKDnntiAV. 

contributory negligence by, 25 
orowaiig: ohvy'in'pwAan^nor.o.'; .(U- 
vehicle at, 40 
injniy to. animals, by, 34 
insurance covering, 491 
PMATjnr, su alio ClUiliKAi. Opn»cE 

duty to give information, for breach of. s. 1 13. Road Tra%c Act, 1930. ..333 
failure to make statutory declaration, for, 336-337 
surrender certificate, for. 336-337 
false Ikeoce or certificate, for possession of, 263-264 

statement, for, statutory declaration, in regard to. 3.^5 
motoring offence, for. special reasons in mitigation of, >44-247 
offences ag^st regulations, for, 266-267 
Road Tta^ Act. 1930, under, 244 rt seq., 257, 264-265 
statutory duty, breach of, 38 
OM of vehicle without insurance, for, 244 eS stq. 


raoKomAMCM, 

atten^ted, cile.'t of, 7 
contract discharged 1^, 7 
impovibility of, 7 

FBPnn OT UHlt ATKW, 

actions, in, 43-44 


“ any person.'’ death of or bodily injury to, meaning of, 320-323 
Road Traffic Act. 1930, s. 112 (3). me ani n g under, 
class, of a, danse in policy, eaciuded by. 319 
under M.I.B. agreanent, >36^370 
covered by terms of policy, 331 
" entitled to bmeftt of jod^ent," meaning, 289-290 
insured by POIkT* meaning, 287 
judgment, bODent of, entitied to, 289-290 
meening. under Bond TiaiGc Act. 1930...244-Z43. 249, 26^ 

1W4 -*8o, 329 « $tq., ^30 
number of, vtfiicle. carried in. 316, 320-321 
to nbom oerttficate tMirend, duty to •nrrender same, 33.^ ^ 
nw by asanred in. 371-472 


263 


aititratioB clause, bouad by, 6it 
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HnnoitAL vtnrnmkmn-cmMnued. 

uanrad, of, claim by. 551 
compensation, payment of, to, 340, 547 
indemnity, right to claim, 648, 660, 663 
meaning of, 593 

notice by, insurer, to, 590 s< ieq. 

procedure where none exist, 663 

right of, to claim payment under policy, 648, 660, 662 

third party liability passes to, 663 

FKXniOK or BIGHT, 

abolished, 43 
generally, 42 

PHTHCAL OTZBHITCBB, 

disclosure, duty of, in regard to, 443-445 

driver, of, 445 

meaning of, 443 

non-disclosure of, 668 

partner, of. 445 

pwt. 443-44t 

warranty os to, 640 

PLBABUBB, 

assured, of, policy limited to, 535 
authorised driver, of, driving for, 534-535 
use of vehicle for, 571-581 

exclusion of risk, 571, 575 tt seq. 

rouoB, 

authority, application for licence. 236, 237 

information, duty to furnish. 258-259 
third party insurance, exempted from, 370-371 
vehicle, use of. by, 185, 186 
chief officer of, meaning, 256 
constable, defined, 250 

failure to produce certificate to, 249 et seq. 
false licence or certificate, seizure of, 263-264 
identification ticket, production of. to, 325 
court, proceedings in, against assured, costs of, 526-527 
iofortnatiua, duty to give, under s. 17 (i). Road Traffic Act, i934-<-349-35i 
use of vehicle for purposes of, 185-186 

POUOT, see also Assuaau, Iksl'rance, Insurer, Proposal Form, and various Titles 
agreed terms and, divergence between, 628-629 
ambiguity in, 415. 420, 444, 448-449. 484-485 

conlra preferentem rule applied, 520 
" any person." liability to, meaning, 196 
arbitration clause, usual form of, 154 
assignment of, 93-96 

insurer's cousent necessary to, 560 
termination by, 659-661 
avoidance of, 2S3 

action for declaration, insurer, by. 303 et seq. 
grounds for, 667-669 
insurer, by, effect, 1 79-1 So 

foilowi^ defence of assured, 379 
still liable in spite of, 331 
meaning, 667 * 

and set Avoidance op Policy 
bankruptcy, effect of, on, 114, 115 

tw"* clause in, effect of, 411, 498-501 . And see Proposal Form 
hinfling force of, 638-63 1 
bnach at condition, insurer's liability, 287 et seq. 
cancellation of, " by virtue of any provision therein," 301-302 
duty to surrender certificate, 375, 334-340 
effect. 272 
grounds for, 282 

msnrer's liability, 279 *97 ** 

mutual content, by, 109 
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FOLKHT — conHH¥*€l. 

cancetiation of, notice, by, 601-604 

Oiuf set CANCEt-LATIOW ^ 

" ceases to be efiective,*' meaning of, 6^ 
certificate, more than one issued in respect of, 314 
of insurance, must Contain, 214 ei seq. 
claim arising under, what is, 560 
coexisting, exclusion of cover in case of, 527-532 
commerdat vehicles, covering, partnership, belonging to, 462 

■ s. 12, Road Traffic Act, >934, effect of, on, 476 

common form of, 277-278 

compensation for injury under, 540-550 el 

comprehensive, 78, 431, 490-491 

conditions in, 181-184, 214, 217, 219-222, 479 et seq. 

authorised driver bound by, 533-535 
breach of, 271 

Domestic Agreements, effect of, on. 27S 

effect on third party, Cassel Committee's recommendations, 363 
liability, insurers of. limited by. 192-193, 513. And see Limitation 

[or Risk 

meaning of. 403-494 
and see Condition of Policy 
construction of. See Intekpretatiox 
cover, class of. 431-433 

coexisting, exclusion of, by clause in, 329 et seq. 
limitations on, 107-108 
note included in, 219 

may constitute. 418 

defective, insurer's obligation despite. Domestic Agreement under, 378-379 
description in, condition; amounting to, 496 
risk insured, of. 495-496 
subject-matter, of. 495 
and see Descriftion. Description of L'sb 
of use in. use outside 561, .564-563. And see Description op Use 
*' description of use " clause in. 479 el seq. 
diminution of risk clause in, 452 
driving of other cars, assured, by, covering. 536-530 
without, assured, by, 682-685 

burden of proof in respect of. 682-683 
prosecution for, 679, 680 

dnration of. 587 

Read Traffic Act, 1930, under 587 
endorsements in, 479 

term of policy, as, 501. And see Endorsemjnt 
“ excess " clause in. assured's liability under. 560 
eaueptions ciaus«in, 503-307. And see Insurer, Damacb 
eirclusion from, certain professions, of, 429 
ex]riration of, date of, 63 1 

fial^tiea on, 469 

a. 36. Road Traffic Act, effect of, 469 
expiry of, not cme of contractual terms, 631 
exteosioa claase in, 521 

assured, covering, whilst driving car not his own, 529-532 
aathofised driver, covering, 527-532 
false statements, assured, by. 308 et seq. 

" ffoatiiig," 651-656 
fraud, obtaiii^ by, 106 

“ general exceptions " clause in, 479 ei seq., 513 

hire driver, 653-655 

holder, rights cd, 231 

identification ticket, 325-326 

iflegai, letnm oS prHiiium, right to, 472-473 

ilie^lity, effect of, 184 

" in force," meaning of. 189 

Road Traffic Act, 1930, under, 177-184 
tnrteninity. T39-140, 195, 196 
iueff e ctl s e , nthtfectioo of eiaiau wider, 367 et ttq. 
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POUDT — continutd. 

insarance certificate, effect, tto-iis 

need for, 177—178. And see CBRIlFlCAf® of iNstniAMCE 
iostirer, liability of. Domestic Agreement, under, 377-379 
limited by conditions in. 192-194 
interest in, transfer of, 559 
interpretation of. See Interpretation 
issue of, abroad, application of Road TraflSc Acts to, 276-277 
acceptance, amounts to, 416. 418, 628 
fresh offer, amounting to, 628, 629 
regulations governing, 337 
lapse of, 4(^, 471 

on sale of car, 87-S8 
legality, 107-110 
liability covered by. 280 et seq. 

defined. 314 

under, failure to discharge, 222 el seq. 

limitation on risk, contained in 316 et seq, 327. And see Limitation of Risk 
limited cover under, 492 
liability, 649-651 

costs under, 737-739 
legality of. 650 

misdescription, vehicle of, 323 
misrepresentation, effect See Misrepresentation 
motor trader's, claim under, third party, by, 528 
identification ticket, 325-326 
limitation of risk in respect of, 325-326 
named driver, 651-652 

need lor. Road Traffic Act, 1930, under, 163 el seq. 
non-disclosure, effect See Non-Disclosure 
number of, not one of terms of, 631 
other cars, in respect of, disclosure as to, 431-452 
insurance, effect of, in, 452 

particulars of. assured's duty to give, third party, to, 329 et 
person insured under, 331 
possession of, assured's duty to prove, 683-684 
pnnty of contract, 21 1-2 14 
proposal form. and. conflict between, 487-488 
included in, 281, 588 

rateable contribution clause. 529 et seq . 604-606 
recovery clause in, M,I B. agreement, effect on, 374 
rectification of See Rectification 
register policy, 652 

renewal of, acceptance of payment covering. 498, 500-501 
agreement for, 617 

dut>’ of disclosure in respect of, 470-471 
endorsement, by, 633 
generally. 468-471 
mutual consent, by, 469, 470 
new contract, by, 458-459, 469-471 
policy, by issue of, 468 
" no claims " rebate clause, effect of. on, 470 
onginal contract, by contmuabon of, 469-471 
receipt, by issue of. 468 
reduction of premium on, ^9-560 
refusal by insurers. 455. 458-459, 47° 
scliedule, contained in, 588 

statements in original contract, effect of, on. 470-47> 
subject to conditions, 457-458 
terms in contract covering, 469 
renunciation of, 671-672 

loss occuring adter, 679-680 

repudiation of, 282-287, 376. 615, 664 et seq. And see Repudiation 
requirements of, Road "rraffic Act, 1930. under, 184, 185, 188-210, 227 et seq., 331 
restriction clauses in. 275 j t 

Tvstnctions on, avoidance of, s. 12, Road Traffic Act. 1934. under, 310 
invalid against third parties. 361-362 
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MUOT— MWlWNMf 

levival of, lapse following, 470 •. 

T^ht to sne on. arbitration awaid as CObdition precedent to, 61 1, 6ia 
ru^, difieinnt classes of. 490-^92 

limitations on. See LnirrATioN or Risk 
rules of contract, application of, to, 377 
schedole to, contents of, 322, 479, 5S2-5S9 
several vehicles, covering, 314. 323-326 
special, examples of, 493 
standard form of, 4^ at ta^' 

assured's driving other cars danse, 336-339 
basis clause, 49^301 
benefits under. 549-330 at saq. 
cost of removal, 511-312 
repairs, 5 12-513 

description of use clause. 371-381 

exoeptiotta to insurer's liability, 303-507 

extension clause in, authorised driver covering, 527-333 

foreign use clause, 555-539 

general exceptions clause, in, 361-370 

injury to owner clause, 540-333 

lo« of or damage to car (^use, 501 -503 

medical expenses clause. 553-555 

no claims rebate clause. 539-360 

reinstatement right. 507-508 

s. 36 (I) (b). Road Traffic Act. 1930, compared with, 5^9 n sag. 

schedule in, 582-589 

tariff companies, between, 488 

third part}' liability clause, 514-527 

total loss, 508-510 

sub-policy, hiier-out, issued by. 652-655 
termination of, assured's right to drive, effect on, 682-684 
by assignment. 659-661 

cancellation or mutual agreement, 657 
death of assuied, 661-662 
destructioa or transfer of interest, 657-658 
effluxion of time. 657 
insolvency, 658-659 
duty to surrender certificate, 334-340 
graerally, 636-657 
hire purchase agreement, under. 658 
repudiatioa. as grounds for, 669 
terms of, agreed terms, different from. 628-629 
rlaasifiration of, 493-493 

fulfilment of. conffitioa precedent to insurer's liability, as. 623-615 
made inefiective against third parties, 361-362, 363. 363 (».) 
aManing. 280-282 

oral evUtence admissible to explain, 628 

s. 38. Road Traffic Act. 1930, effect of, on, 623-624 

snrrender of certificate, in regard to. 338, 340 

" WBmntyof truth and dUewsuxe," 305, 411, 413-414. And saa Wan- 

(aaKtY or Tkutk Ciann 

in proposal form, most comply with. 410 
ticket, motor trader's insurance, for, 651 
trade plate, 632 * 

types of, clasMkation, 488 at sag. 
nsfial form of, 478 at sag, 

" nsual terms conditkiiit of," offer, incoqwnted in, 409, 410 
valid and subsisting, condstiaa praoedeDt. aa. contribation, to, 723 
BOft be, 703-704 
validity of, declantioa as to, 630-631 

may deptead on taunrance ia teraut, 80 
" valne," s<> 9 -S >4 
void ufi fttUio, effect of, 683, 687 

letorn oil pMsnlam when, 663 

to dwtoratioB wtkcra. 630-631 
meaniag of. 666-667 
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tOUOt — conlinutd. 

void, public policy, on ^unds of, 533 

Bums paid under, recovery ol, 687-688 
voidable, munda for, 493 

inaorer’s liability, 376 
'wager, as, efiect, 713 

warranty in, meaiung of, 493-494. And ste Warranty 

of truth in, efiect of, 305, 411, 413-414 And see Warranty of Truth 

[Clauss 

when “ effective," 331 
wrong, issue of, by insurer, 629 

poKKsncm, 

policy, of, assured’s duty to prove, 683-684 

vehicle, ol, ownership, as. Road Traffic Act, 1930, under, 425 

roEmuM, 

consideration, as, 4, 498 

failure to return, no estoppel created by, 664 

generally, 471-473 ^ „ 

hire purchase agreement, under, payment of, 634-635 

income, insurer, of, 232 

increase ol, duty of disclosure, as to, 457-438 

motor cycle insurance, for, 463 

" no claim bonus," disclosure of. 462-463 

no claims rebate clause, 559-560 , . , j ^ 

" knock for knock " agreement, excluded under, 560 
non-payment of, effect, 472 
particulars of, schedule, tn, 587 
payment of. condition of covet note. as. 417 

precedent to insurer’s liability, as. 471-4?^ 
form of. 471 

Lloyd's policy, under. 477 

must be in cash, 472 

renewal of policy implied by, 468 

phymeal infirmities, effect of, on, 443 

rate of. material facts as to, 381, 389, 391-39*, 41* Material Facts 

part of offer, as. 409 
nsk, determined by, 432 
short period, 602 

uniform, tariff companies between, 488 
rebate on, driver s beaniig part of loss, in return for, 457 
'■ no claim bonus." as, 462-463 
subsisting policy with same insurer, for, 463 
term in offer relating to, 410 
receipt for, acceptance by. 418, 472 
of. agent, by, 474. 475 

estoppel, amounting to, 472 
waiver, amounting to. 472 
recovery of, repudiation, on, 672 
reduction of. 359-560 

where more than one car insured, 451 

refusal to pay, 410 
register policy, under, 653 
return of, cancellation by notice, on. 602 
full. 663-664 • 

partial, 664 
right to. 472-473 

short period rates, at, 602 ^ 

onilorm latea ot. tanff companies, between, 4»» 

numous aocidkr. 

diicloaum. duty ol. m regard to, 441 
4Nd see Accident 

ninoin oMnonom, 

diacloaum, duty of, in regard to, 44 *. 443 f! 449 - 45 * 
waiver of, insurer, by, 448-449 
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fBIOBUER. 

maniilacturur, of. obsolete itema, in respect of, 514 

PSDKSIPAIi. se$ also Agent ' 

actions of agent, bound by, 474, 475 
comm unica boa, to, agent by, presumpbon of, 400 
“ imputed knowledge “ of, 400^405 
ratificabon by. 475-476 
vicanous lial^ty of, 48 

mmatAL Aiaxasiam. 

Minister of War transport and insurers, between. 363-365 ei And set Domestic 

[Agreement, M I B Agreement 

PBIVATKOAB, 

what IS. 490 

PBI7ATE PLBABUBK, 

use of vehicle for, policy limited to, 558, 559 

nunLBGE. 

communicaboas, of, agent, to, 746 

assured and legal advisers passing between, 745 
insurer and assured, passing between. 745-746 

PROOEEDDraS. 

assured, of, classihcation of risk, effect on. 4^8-430 
materiality of, 418-430 
conduct of, insurers, bv. 514 ei seq 
ccHitrol by insurers over, condition as to 601 
court of summar)' junsdicbon, in solicitor s fee for, 51O 
Crown, against, 376 

death or bodily injury, in respect' oi'i laciemmt} ibr, 515 
issue of wnt, commenced by, 299 
oobce of. burden of proof. 299 

condibon precedent to insurer s liabiiitj , 298 el seq 
insurer, to, 297 et seq 
M I B , to, third partt, bv 366. 375-376 
stay of, applicabon for, 615 

Arbitrabon Act, 18S9 under, 613 
arbitrabon clause enforcement of b) C12 et seq 
whether obtainable, 615 tf seq 
surrender of certificate, in respect of 297. 302-303 
third party, by. assured against costs in respect of, 514 et se^ 

defence of, 514 et seq 
insurers brought in, 613 
vehicie. use of in conneebon with. 571 581 

PBOHIKK. 

answer in proposal form proirussorv nature of. 640-641 
assured, by. third party, to. 596-601 

moor, 

matenafaty, of. 393-394 

PBOPKETT, 

damage to. St* Damage 
partnersfaip, of, insurance of, 44 1 
passenger, of. damage to, 523-514 

PBOPOIAL, 

acceptance of, subject to condition 45^ 
meaning of. 456 

rejection of, insoier, by. 390, 417 

Doa-duckmre as to, 393 
other insnrer's by, 456 

FBOPOfAL POtK. set eke Policy, and various Titles 
agent for aseared, compieboa of, by. 403 

insurer, anth^ty of, to limit disclosure, 402 
completloa of, by, 403 ef itq 
answers in. immaterial, material (jue^on, b>, 415-416 
impartaace and eflect of, 413 
iniist be read srith queeUaaa, 413, 413 
" oeaniBg ol, 446 

tTo] 
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PBOMBAL WaXL—cofUinued. 

basis clause in. effect of. 383, 385, 41 1, 413-416, 467-468 
of contract, as, 305, 383, 384-385, 413, 498-501 
Glassification of risks in, 428 
clause la policy relating to, 625-626 
completion of, offer constituted by, 410, 414-415 
construction of, 420, And see Interpretation 

contents of, accuracy of, condition precedent to insurer's liability, 434, 436 
" additional benefits," 432 
contract, incorporated in, 419-421 
Cover, class of, 431-433 

interpretation of, 433 et esq. Ana see Interpretation 

make of car, 421. 422 

maker's horsepower, 421, 422 

offer constituted by, 413-415 

particulars of vehicle. 421-425 

cash price, 421, 424 
estimate of value, 421, 424 
seating capacity'. 421, 422 
when bought, 421, 423 
year of make, 421, 423 

place of garage, 430 
Treasury horsepower. 421. 422 
contractual terms in, effect of, 413-414. 415-416 
declaration of truth in. 483-4H4 

in, basis of contract, as. 49S-501 
disclosure, double, duty to make, 463-464 

instructions as to, partnership, in case of, 461-462 
effect and operation of, 3H4 

false statements in, insurer's liability, effect on. 402-404 
hire driver, for, 654 

purchase agreement, duty to disclose, in. 427 
effect of, 425 

inaccurate statements in, 318 et seq. 

incorporation of. policy, in. 281. 318. 478-479. 483-484, 521, 588 
interpretation of, contra preferentem rule, under, 444 
e}usdem generis rule, under, 443 

meaning of " your." partnership in relation to, 461-462 
and sec Interpretation 

limitation of risk effected by, 411-412, 431-433. And Limitation of Risk 

matcnal facts clucutatcd by. 412 

offer, amounts to, 383-3M4, 4o<i, 419-420 

poliov, and. conllict Iwlwceii, 487-488 

incorporated with, 2S1. 318, 478-479, 483-484, 521. 588 
proposer. Sec I’roposer 
puriwse of. 3, 383, 38.*. 411 ri seq. 

questions and answers in. ambiguity of, 415, 420, 444, 448-449, 484-485 
determination of risk by, 432-433 
duty to disclose, and, 395-307, 448-449 
materiality, and. 395. 415-416 
must be read together, 413, 415 
relating to class of cover, 431-433 

commercial vehicles. 466-467 
driver, 438-439 
hin; purchase agreement. 441 
motor cycle insurance. 465-466 
" no claims bonus," 462-463 
other insurance, 451-452. 463-464 
ownership of car, 439, 451 
particulars of proposer, 425-431 
vehicle, 421-425 
physical infirmities, 442-445 
previous convictions, 445-45' 

driving experience of proposer, 464- 

4^5 

refusal by other insurers. 445-462 
registration of car, 439 
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HMMUXi rout- MN/iwMtt. 

4]mstions aad mosven in, relating to ow of vebicto, <33-439 

troth CM, oondKon precodent to luurer’s liability, as, 4Mf 

[436. 437. 67 S- 6 t 6 

warranty, amounting to. 433 «t seq. 

Road Traffic Act, 1934. effect of. on. 385-386 et seq. 
statements in, effect and importance of, 384-385 

falsity of, repudiation of l^bffity for, 385 
insurance contract, made basis of, 395, 406 

term of. 399, 406, 4U, 414, 413. 419-4^1 

materiality of. 386-387 

policy, incorporated in, 399. 4“^- 4". 4M-4>5. 419-421 
tnith of. 305, 385. 406, 4»». 4r3-4'6. 467-468, 623-626 
user of v^icle as to, effect of. 433-439 
warranty as to truth of, 384. 385, 413-414 
subject-matter identifi^ in, 411 
terms of, 419 »t s»q. 

essential stipulation, amount to, 353 
truth of, basis of contract, as, 395, 406 

condition precedent, as. insurer's liability, to, 434, 436-437, 625-626 
warranty of truth in. 383, 384. 385. 411. 4i3-4«6, 467-468. And ste Warranty 

[OF Truth Clausb 

" your proposal." meaning of, 456 

PIOrOSBB. and set Proposal Form 
character of, material fact as. 448 
interest of. vehicle, in. 425-431 
particulars of, in proposal form. 425-431 

addr^. 428 
age. 427-428 

busness or profession, 428-430 
name, 425-426 

natio^ity, race, etc., 430-431 

partnership, as member of, 426 
previous driving experience of, 464-4^5 

noncimfn. 

assured, of. drunkenness causing accident, lor. 52^-5*7 
claim, of. assured's right to make, 597" 598 
in name of assured. 596 H seq. 
dris-ing without insurance, lor, 242-244. 079, 680, 684 

burdeu of proof, 682-683 

s. 35, Road Traffic Act. 1930. under, 466 

failure to insure, for. 244-248 
false certificate, for issue of, 203 
information, failure to fnmuh, 249-259 
motor cycle, driving of. in respect of. 466 
notice of. insurer, to, 590 et seq. 

Road Traffic Act. 1930. under, 174. 264-265, 466 

section 35 (i)...57i 
sectioa 64.. .174 
SKtiofl 72.. .274 
section 94 - >74 

time to bring. 24^-249 

rmemmtaALmutuMm, 

covet note, provided by, 417 

ruBuo, 

claim by. indemnity in respect of, 521 
danger to. highway, on, 41 
statutory duty tenimrds. 38-39 

FDBUO ADTBOBRBH, 

actions against, time factor, 43-44 

protection affordad to, 43-44 . . 

writ, issue of, in case involving Pubbe Authorities Protection Act, S99 

muBWuat, 

cnnunal sets, insiumnc* covering, 643 

whettwr void on gtovnds of, 527 
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PUBUO MMUKV — amtiniud. 

exciuiiaD of certain claaaes of person from insunnce, whether against, 633 

insurance void on grounds of, 331 

“ kxnck for knock " agreement in relation to, 598 

third party liability required by, 643 

whether policy conflicts with, 64s (<t.), 643 

PUBLIC SBSVIGB VEBIOLH, 

operation of, disclosure as to, 467 
seating capacity of, 422 

disclosure as to, 467 

what is, 490 

PUBOHASB. 

price, indemnity, and, 658 

vehicle, of, hire purchase agreement ended by, 637 


e 

QUBRIOBS n PB0P08AL FORM. see Proposal Form 


B 


BAOB. 

proposer, of, material fact, as, 430-431 

BAdBO, 

limitation of risk in respwt of. 583 et seq. 
use of vehicle for, exclusion of risk. 57i-58> 


BAIB. 

contribution, rateable. Set Contribution 
depreciation, of, 409 

BATBABLB OORTBIBUIION, see Contribution 
BATBABLE COBTHIBUTIOH CLAXT8B. see also Contribution 
effect of, contribution, on, 727 
payment by insurers under, 724, 727-728 
principal, by, 475-4/6 

alter loss, 475 
subrogation, and, 716 

BBBATE. 

named driver, in case of. 438 
premium, on. as terra in offer. 410 

BBOBPT. 

premium, for, acceptance by, 418 
renewal of policy by, 468 


BBOOTBBT 

assured,' from, insurer's right of, 219 et seq.. 295-296, 366, 623-625, 689 
M.I.B. agreement, under. 366, 374 
right of. contribution, effect of, on. 7*5 
clause, M.I.B. agreement, unnecessary under, 374 

costs, of. repudiation, after. 689 

insurer, by, assured, Irora. 219 s«?-. \ 

under s- 38, Read Traf&c Act, 1930,. .219 ti seq. 
s. 10 (4). Road Trafhc Act. 1934.. .313 
s. 12. Road Traffic Act. I934 -327-328 
illegal act of assured, following, 643 
loss or indemnity, of, repudiation, on. 672 
mistake, sums paid under, of, 687-688 
payment to aseoied. of, subrogation, under. 709 
premium, of. repudiation, on, 67a 
Bond Traffic Act. snms paid under, of. 

■tatntory fee, of, emergracy treatment, lor. 353-354 
tnbrogation, under, payment to assured, of. 709 
total in re^MCt of, 308 ** „ 

voki policy, ffttm undent o{, 007 

t73] 



Index 


BBonRCAnov. 

mutual consent, by. 630 
policy, ot, grounds for, 630 

where agreed terms and actual terms diverge, 629 

ftBnJBAL. 

renewal of policy, in regard to, insurer, by, 453, 458-439, 470, 3^0 

BmBTEATIOV. 

number, du^ of police to give, 349-331 
vehicle, of, disclosure as to, 440 

question in proposal form, as to, 439 
under Koads Act. 1920... 324 

BBftVIATIOin, 

application for licence, 235-236 

breach of, s. iti (3), Koad Trailic Act. 1930. under, 23S 

certificate of insurance, governing, s. 41. Koad Traffic Act, 1930, under, 214 
control of, by Parliament, s. iii (i). Road Traffic Act, 1930, under, 238 
foreign cars, ppplying to, 239 ft seq.. 373 
\’isitors, vehicles of, govemiog, 373 
identification marks on vehicle, covering. 324-323, 42 1 
issue of policies, on. Road Traffic .Act. 1930. under. 337 
Minister of Transport, of. under Koad Traffic Act, 1930. Part 3. ..264 
motor insurance, adccting, 20 («• ). 22 fa.) 
vehicles on highway, as to. 37 

Road Traffic Act. 1934. under, 217. 218 
(Third Parties Ktsks) Kegulations,i94i... 213-219 

regulation 3, duty to issue 
[certificate of insurance, 2»5 
regulation 0. form and date of 
issue of certificate of Insur- 
[ance. 215 
regubbon 7, further certifi- 
cate of insurance or secur- 
[ity, 215-216, 218 
regulation 10, printing and 
contents of certificate of 
[lasurance, 216 
regulation 12. duty to keep 
records rebtive to certifi- 
[cates. 2 1 6-2 1 7 
regubtion 13, cessation of 
iiLsurance, notificataun to 
[Minister, 217 
regulation 14, duty to return 
[expired ccrtihcates, 217 
regulation ■ 3, duty to replace 
[lost, etc., certificates. 217 

ofiences against, penalties, 2 60-267 
Road Traffic Act. 1930. under. 237-*39. 337 

enforcement ol. 266-267 
issue of policy, in respect of. 337 
power to maM, 237-238 
statutory, legal effect of. 237-238 

Statutory Instruments Act, 1946, application of, 238 

BraouifBHnm 

insurer'a right to claim, 7«9 

jumTAnoDBn, 

doctrine tff, 699 

dnty of dectioa. as to, 700 

ffiilnn ia respect of. damages for. 308 

insurer's right ot. 507-308. 648, 699-701 

sufasention, condition precedent to, 704 tt sfj. 

vefakie, of, insnrer, by, 307-508. 648. 6^701 

nnmnuuNfli ■ 

acadsBta, against 419 

Third Ihutks Act, 1930, under, 140 
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BBnMmoH or buk. risk 
BBLAISTE, 

assured, of, damage to, car, by, 332-^33 

extension clause covenng, 527-536 
insurance covering, 401. 527-536 
terms and conditions of piohcy, bound by, 534—535 
deceased, of, rights of. Law Keform (Scotland) Act, 1040 uiider, 34 
liability to, exclusion of, 210 
owner, of, use of vehicle by, 186, 187 

SmiGIOH. 

proposer, of, material fact, as, 430-431 

BEMOVAL, 

accident, followmg, insurer's liability for coat of, 511 

BBIBWAL OF POI^IT, see Policy 
BBPA1B8. 

charges for, unreasonable, 51 2 
cost of, liability for, 512-513 
damage by fire during, 5^ 
insurer's i>ermission, not to be done without, 678 
owner's risk, where vehicle at, 655-656 
vehicle, of, injury to assured whilst carrying out, 541 
insurer, by. 507-508 

insurer's permission, not to be done without, 678 
nght to demand, 648 
and see Reinstatement 

BBPAnENTS, 

assured., by , vusucct , to, 625-62^, 658 
limited liability jiolicv, under, 650 

BEPBESEMTAnOR, 

agent, by, accurate, must be, 401 
assured, by. matenality of, 397-399 

policy, incorporated in. 399 
description of use, os, 571 
estoppel by. 691 et seq 
effect on, 69 
false, effect of, 5 
material, proposal form, in. 384 
subject-matter of contract as to, 382-383 

collateral contract, amounpug to, 382-383 
forming part of offer, 382 
use of velucle, as to, proposal form, in, 433 el ley 
when true, matters of belief, as to, 398 
fact, as to. 398 

BEPUDlATIOIf, see also Avoidance of Policy, and various Titi-es 
acceptance, of. by assured, 673 
alteratioa of nsk. on grounds of, 640-641 
arbitration clause, effect on, 616-620. 681 
assured's ngbts after, enforcement of. 6So-6Sj 
avoidance, grounds for, 667. 669 
breach of condition, for, 584-585 
warranty, for, 430 

damages for, recovery of, by assured, 679-^687 
nght to claim, 673. 674 
dnving without licence, for, 563 
effect of, 672-679 

arbitration clause, on, 616-620, 681 
assured's nght to dnve, on, 682-685 
claims under pohcy, on, 678 
third parties' rights, on, 6^ 

party proceedings, on, 674-678 
where accepted by assured, 673 *1 seq., 679, bffo 
justifiable, 672 

not accepted, 673-674, 675 el seq. 
wroogfal, 673-674 
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IBrnXLISKMh- 

«toction. precluded by, £91 siy. 1 
estoppel, piecittded by, ^ *t siq. 
gronwh of, 4O5->40|S. 613 

altentton 01 risk, 640-641 
breecb of conditioii. 305-306 
contnct, 406, 420 
term, 666, 666, 670-671 

express, 666, 666, 670-671 
implied, 668-669, 671 
failure of conditian present, 685 
fraud, 668 
illegatity, 667, 669 
misrepreseotation, 5, 667 »l seq„ 669 
misstateiuent, 448, 625-636 
mistake, 667, 6^ 

non-disclosure. 440. 445, 448-431, 453-455. 458, 461-463, 667-669 
notice, failure to give, 670 
policy void after cert^ date, 667 el stq., 672 el 
from beginning, ^7 el teq., 673 et seq 
renundatioo, 671-673 
term luniting rule, non-fulfilment of, 669 
tenainatioa of policy, 66g 
vehicle, unsafe condition of, 670 
insurer, by. 149. 131. 133, 283-387 

fsjse statemeuta in proposal fonn. for, 383 
puddir ptnlir/; ,flrgrouuu!r,n{ 
duties of. iu relation to, 376, 083 et teq. 
to inform Minister, 666 

obtain return of certificate, 686 
estopped from, 699 
rights of, in relatfon to, 685 W seq. 

to claim damages, 688-699 
declaratioa of avoidance, 687 
defend third party proceedings, 689 
recovery of costa, 689 

sums pud, 687-688, 689 
repudiate liability, 685-6M 

whole policy. 685, 686 

intenboa not to be bound by policy, as evidence of, 674 
loss of right of, by estoppel, waiver, or election, 691-697 
ineaiuag of. 613, &&3-6M 

misstatement, for, immaterial fact, in regard to, 448 
proposal form, in. 635-636 
non-disclosure, for, 430 

ownenhip as to. 440 
pRvions aeddeots, in regard to, 453-453 
coovictioo. as to, 44s, 449-431 
refusal to renew risk, as to, 45B 
rejection of risk, in regard to, 437, 461-4^2 
oral evidence, to prove grounds for, 486 
other existing iasunnee, on grounds of, 339 tt i*q. 
return of piemiuin oo. ^ 
right to, when, 6 

Road Tiufiic Act, 1930, effect of. oik 673 

subrogation, affect on. 703, ^19 

third party likfaUity, be f ore incurrence of, 687 

void, meaning of. 666 

voidable, mrnmng oi. 666-667 

sraiver, psectoded by. 691 gt uq. 

wanunty of tnih and diackwuce, by virtue of. 467-46S. Sfg gffo Wauxaimr or 

[Tiotii ClaOSI 




Index 


tsttaa for, 630^63* . 

altmtUA may wa<nu>t to, 657 
deciantioiL claim for, disdogaishod, 631 


Sounds, tor, 631 
miife prMen tattoa, oo, 6 
mutwl conaeAt, by. 631 
tight to, wbea, 6 


UBinOnOR. rw ofto Limitation op Risk, Risk 
InwrBace, t». 316 «< ttg. 

boraepower, by relereoce to. 422 
number of persons carried, by reference to, 422, 423 
United Kingdom, to use within, 322 
policy, on, avoidance of, 316 et seq. 

invalid against third pities, 361-362 

risk. Ob, effect of Road Traffic Act, 1^34, s. 12. ..467. Description of Use. 

[Limitation op Risk, Risk 


SIWABD. 

hire distio^shed, 203 
passenger for, 202-208 


RIOT. 

loss or damage caused by. 


exclusion of, 561, 566 


BUK, s 4 e also Description 

acceptance of, conditional, 45^ 

factors governing, 43 t -<33 
materiality in relation to, 391 tt seq. 
and su Matbujautv 

alteration of. no implied term covering. 639 

repudiation on grounds of, 639~^40 et seq. 
classification of, assured's profession, effect of, on. 428—430 
motor insurance, in, 432-433 
proposal form, in, 428 
clause limiting, avoidance of, 316 el seq. 

effect of, 327-328 
condition defining, policy, in, 338 
conditional acceptance of. duty to disclose, 43^ 
creation of. by assured, effect, 641-643 
customer's, at, 655-656 
declining of, 435-457’ 45^ 
definition of, warranty, by. 494 
deacription of. See Description 
diminution of, no duty to disclose as to. 394 
other insurance, by, 452 
ownership of several cars, by, 451 


double, insurer of. 538-539 

CEclusion of. See Exceptions, Exctwsion 

extent of, policy, covered by, 431-433 • . c 

facts material to, 307 et seq., 387-388, And see Material Facts 

fire, of, vehicle, In relation to, 422, 423 

increaM of. by assured, effect. 589. 641-643 

insurers never on. return of premium when, 663 

run by, losing money under a poUcy, of, 388 
limitation. See Umitation of Risk • 
moral harard.” drivers, of. in relation to, 438-439 


, 455 ** **«• 


at, 635-656 

refvso) to renew, inauier, by, 455-459 
feiectioo ol. duty ol disclosure in regard to. 441, 

Insurer, by, 417, 455-459 
material fact, as, 412 
noii'disclosiire as to. 427. 441 
putaenhip. in respect ol, 461-462 
nl^^ttw^, duty ol disclose, 393 

>»• <» - 
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WMO. tm «ko Hiorway 

laad not a, prohibition of diivisg on, i<K 
menmng of, Road Ttaflic Act, 1930, onaor, 176, 177 
terms of policy, vnder. 287 

BOASWtaVHDRSS. 

implied condition of, 303 

BULB or suntsn ooubt. 

Order XVf, sepresentative. appointment of, 662 

XXVII, role 13, application to set aside judgment, 690 
Xf.Tl, mies I 17, enforcement of judgment, time for, 371-37 
LVII, debtor sued by two or more parties. 353-334 
LVIll, rule 16, stay of execution, effect of appeal on, 371 

BUXinU-DOWV AUnOB, 

dalms in, satisfaction of, 367 «/ seq 
damages in, recovery of, 371 

BTUUIDS a. rmCHBR. 

employers' bability under, 51 
independent contractor, rule when, 51 
rule in. 34. 31 


B 

lALTAUE. 

insurer's right to. 700-701 

BAMPUB. 

carriage of, use of vehicle for, 571 ti stq. 

•GHBDULE Of POUCT, 

business or profession of assured. 583-586 

contents and effect of, 579 

date of stgnature, 588 

meaning and effect of. 588-589 

lume and address of assured. 5S3 

particulars of insured vehicle. 586-587 

period of msarance, 387 ’ 

premium, 587-388 

proposal form identified u, 388 

BOOtLABD, 

Rood Traffic Act, 1930, application of. to, 188 
Thud Parties Act, application to, 148 

soon r. ASSET. see AnarTRAnox Clausb 

OACora cAPAcm, 

passengers, carriage of, in relation to, 386 
vehtcie, of, insurer's liability, effect on, 422 

•MOIDBAID. 

commercial vehicle, question in proposal form, as to, 4O6 
motor cycle, question in proposal form, as to, 465 

mnnin. 

certificate of. rS^, 183, 214-216 

records of, duty to keep, a 1 7 
regulations governnig. 214 sf sey. 
cooditioos in. effect of, jtget %tq , 124-225 
contract of insunusce, distinfiusned. M.I B. agreement, under, 369 
depoalt in respect of. 222, 224, 223-226 
fnrtber certiitote of, 215-216 
giver of, iiabffity to third pettT. 34p-34> 

under Rood inmc Act, 1934, s. 10 (1) 297 
Umttation of liability by. 297, 313, 369 
recommeadatioa of CasKi Comnuttee concerning, 369 
tight to limit liability, 297, 313. 369 
third party liability, eatwiiiction of, by. 369 
undertaking by, 224-226 
information on, duty to give, 330 sf sqq. 

178] 
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HBornm— cofiMittMii . 

insorvency, Insurance against, 224-433 
insurance, in lieu of, amount of indemnity, 193, 196 

liability, limitation on, 195, 196, 297, 313, 340-341, 369 
policy, as alternative to, 184, 183 

limitation on liability in respect of, efiect, 193, 196, 297. 313, 340-341, 369 
not covered by s. 36 (i) (b), Road Traffic Act, 1930... 279, 330 
legnlations governing, 215-219 
requirements in respect of, 223-226 

of. Road Traffic Act, 1930. s. 37, under, 222-226 
Road Traffic Act, 1930, s 36 (i) (b), not covered by, 279, 330 
requirements of, under, 222-226 
1934. application of, to. 275, 279-280, 330, 340-341 
undertaking by giver of, 224-226 
who may give, 222-224 

SEBVAKT. see eUso Master and Servant 

assured, oi, medical expenses incurred by, 555 
property under control of, 524 
Crown, of. Crown’s liability for acts of. 376 
knowledge of, duty to tell assured, 591. 592 
user of car by, 180-181. r86 

SERVICE, 

claim for payment, of, user of vehicle, on, 352-353 

SET OFF OR OOnUTBROLAIlC, 

defence under policy, as, 221 

SBnCLEMKNT, 

assured, by, counterclaim, of, 743 

s. 38, Road Traffic Act. 1030. under. 153-154 
subrogation, effect on, 708. 715 
third party, witli, 153-154, 744 
binding effect of, 743, 744 
breach of duty, as, insurer's to, 744 
costs of. 744 

differs from agreement to settle, 68 (« ) 
discretion as to, insurer, of, 596, 600 
insolvency after, efiect of, 147-148 
insurer and assured, between, 747-148, 745 
by. when binding on assured. 600 
rights of third party, effect on, 147-148 
Road Traffic Act, 1930, effect of, on, 153-154 
running-down action, in, 368 
subrogation, and, 711-772, 744 

third party claim, of, between insurers and assured, 745 
by assured, 677. 744 

insurers. 516, 525, 596-601, 743 
costs of. 744 

8BARBS. 

share capital, insurer, of, 232 

IBOOK. 

awured, to, death, causing. 545 

injury, resulting from. 542-543 

nOIAL, 

failing to, 38 * 

SOCIAL. DOMBmO. AID FLEABXJRB PTJBF08EI. 

use of vehicle for. 371-381 

limitation of risk in respect of, 584 et seq. 

lOLIOnOB, 

admunon by, assured’s negligence, ol, 730, 746 
breach of doty by, 730-731 
costs of, for appealing at coroner's inquest. 5 1 5 
insurer’s liabihty for, 525-327, 738-739 
amd m Costs 

■etOeinent, assured's claim of, by. 743 
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iftAMM fua, 

indeiaaitjr tat low of or daaugo to, soz-tMj 
inranuioe covoring, 586-5S7 


gPanM. ITBIfOMATOB> 

bnoch of contnct, tnd, 8 

gFacuLAiioir. 

oontimct of uumamce, in. 73. 74, 78 
toaoTMice or coattact oa. 388 
life ioaaraAce. in coatnrt of, 77 


IPIKD. 

liinlt. exceeding. 37 

limitation of risk in rtiation to. 319 
negligence, relatitm to, t8 

terting. exclusion of risk, in respect of, 571 el seq. 

Umitation of risk in respect of, 383 ei stq. 

nAnmt. 

fact. of. what is. 308 

materiaL See Materiauty, MATXaiAi. Facts 
proposal lonn, in, importance of, 383-383 
materiabty of. 386-387 
terms of contract, become. 411 

truth of as condition precedent, insurer’s liability to, 633-636 
a-airanty as to death of. 383-385 
and see Proposal Form 

CTATOI. 

pr oposer, of, material fact. as. 430-431 

ixATonornuinM, 

contract of insurance governed br. 78 (a.) 
effect of, 3-4 

m.TDm or macAnoa, 

arbitration, and, 623-633 

Arbitration Act, 1934. *■ of. on. 633 

RATU1UBT AinWiUTI, 

negUgeoce. defence to. 3 1 
nnisance, as to, 31 
Kylands v. FUtder, in. 34 

RATOTOST OnCLABAIlOl. 

certificate, in respect of. 297. 303. 334 et sea.. 604 

lost or destmyrd in respect oi, dnty to make, 334 el seq., 604 
delivery of, insurer, to. 334. 337 

duty to make, loss, etc., of certificate, 00. 334 et seq., 604 

failure to malm, proceedim in respect of. 337 et seq. 

form of, under Statutory Declarations Act, 1833... 336, 336 («.) 

RARTfOST DRT. 

abeointe, 39 

aiid qii&lifiod, 39 
breocb of. 16, 38 (a.), 364-170 

actsasi for, 38, 16^170 
cootribatoiy negligence, and, 39-40 
defined. 33 

remedy ^ dvil actioa, and. 38-34 
Road Tra^ Act, 1930, under, 164-170 
contiibvtory negligence, defe n ce of. 39-40 
fence, failoie t«, 37 

higbmiy, nee of. bt connectioB with, 37 

motorist, of, 37-40 

qualified. 39 

repair to higliway, 41 

types of, 166 

RAVDtOKm 

emcegeiicy ttw^nent, for. rec o ver y of, 353-354 



Index 

STATUTORY NEOLIOENOE, su also Neoliczsce 
breach of, civxl remedy, 38-39 
damages for, 38 
defined, 35 

principles governing, 38 

STAY OF EXECUTION, 

insurer's liability, effect on. 297, 300 

STAY OF PBOCEEDINOS, 

application for, 615 

Arbitration Acts, under, u, bii et seq , 615-616 
arbitration clause, whether obtainable under, 615 it siq. 
discretion of court as to, 618 

power to refuse. Road Traffic Act, 1934, s 3 (4), under, 616 
refusal of, grounds for, 616, 617 

Hoad Traffic Act, i 134. s 3 (4), under. 616 

STEALING. 

assured s lehicle, of, non-disclosurc as to, 455 
consiction for, duty to disclose. 448 

STIPULATION, 

breach of, non-disclosure by, 390 

essential amounts to condition of insurance contract, 383 
terms of proposal form amount to, 383, 384 
non-essenti.il, amounts to warrants of insurance contract, 383 
jxilicy in, breach of, 317-318 

risk, limiting, avoidance of 316 el seq And see Li^JITation of Risk 

identification of, proposal form, in, 41 1 

SUBROGATION, 

abandonment distinguished, 700-701 
actions, under doctrine of, 102 

assureil, duties of, not to compromise 711-712 713-714 e( 
to assist insurers 710-7x1, 713 et seq 
reimburse insurers, 712 
sue third parties, 712-713 
name of, must be brought in, 102 
position of 710-714 

rights of, compromise or waiver of, effect, 70S. 709 
m contract 707-708 
tort, 707 
subsisting, 708 

tfurd parties, against, condition precedent to, as, 706-707 
to receive purchase price, 708 
under another policv, 716 

compensation for loss, assured, to. effect of, 510-511 
conditions precedent to, 702-707 

discharge of indemnity, 704-706 
rights of assured against third party, 706-707 
valid and subsisting policy, 702-704 
contribution, and. 716, 720-721, 724 
costs awarded to assured, in respect of, 741. 742 
liability for, 729 

discharge of indemnity, condition prccedefit to, as, 704—706 
doctnne of, 72, 101-103, 701-702 

assignment of rights, where, 68, (» ) 
double insurance, in case of, 728 
dnver with assured’s consent, m relation to, 703-704 
examples of, motor msurance, in, 710 
excess, insurer’s right to claim, 709, 712 
indemnity insurance, only appUes to. 701 
partial, effect of, 709, 713-714 
insurance, as applied in. 72 
insurers, position under, 707-710 

nghts of, partial indemnity, in case of, 7 13-7 14 

payment oi indemnity, dependant on, 59(»-6oo 
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8OBBOOA1K0I — continued. 

insuTm.tnghts ol, to excess, 712 

prosecute claim in name oi assured, 598-600 
sue in assured^ name, 708-710, 711 
" knock ior knock " agreement, efiect on, 714, 717-718 
life insurance, doctrine not applied to, 72 
modification of, agreement, by, yi 6 ~ftg 
nature of. 707 
partial, 709. 713-714 
repudiation, effect on, 703, 719 
settlement bj- assured, and, 711-712. 715 
effect of, on, 744 

'* subject to equities." 709. 714-715 
tbiril party, assured's duty to sue. 712-713 
defences of, 709, 714-715 
injured. 715-716 
position of. 714-716 
rights of, 715-716 
void policy, effect on. 703 

SXnCSDE, 

injury consequent ujKin, 551-553 

third partj- liabilitv- re.sulung from, c.vclusion of, 553 

BUIQIOVS. 

notice of, insurer, to, 590 ft $fq. 

simaEoir. 

negligence of. death, etc., of assured, causing, 549 

SOSRBSDEB, 

certificate, of. cancellation of policy, on. 334 tt icq. 

proceedings to enforce. 338 et stq. 

gUgPEmiOK, 

policy, of. endorsement, by. 633 


T 

TABirr OOMPAVT, 

non tariff company, and, difference between. 488-409 

TBMPOKAET COVER, 

cover note, provided by. 4 1 7 

TKHIfER, 

defined. 7 

ISRIOXAnOV 07 pouev. iff Policy 


Tlrk— iff also Pol ICY 

agreed, policy and. divergence between 6:8-619 

contract, of, contents of proposal lorm, as, 4t9-42{ 

implied, whether duty to disclose rests on, 390. ctH/t ife Jtirttrv Thrm 

ofler. of. 409 ft !fq 

policj', of, cta.ssiii^. 280-2S2 

identity 0/ assured, misrepresentation as to. 287 
liability, insurer’s right to repudiate, 283-287 
whether coveted by. 282-287 

raisrepresentation. as to^ 287, 397, .-Inii tr* MlsRUpHESENTATIoil 
person covered by. 287 

right to payment, assignment of. forbidding, 649 
warranty ol truth and disclosure, 305 
proposal form, of, 419 el ieq. And tee PaorosaL Form 


ISBBITOSIAL LODTAtSOn, 

; Road Traffic Acts. 1930-34, of, 187. 


kaa by. inmraiice agaiut. 491 
vebick. ol. 502 

* TBIBD PABTV, onj set Tbieo Party I-iABtLirv, and various Titlks 
actioa for declaration, irght to notice ol, 31 1-322 
arbitratioD clanae, eS^ ol, oa 154. 621-622, SSt-bSi 
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IHIBD PASTY — continued 

assignment to, of assured’s rights against insurer, 158 
assured, bankruptcy of, edect on, 95, 119-120. 134-139, 141-142 

judgment agamst, satisfaction of, 279 et seq , 359 et stq , 364, 365 
lights of, against, 707 et seq 

'' knock for knock " agreement, efiect of, on, 718 
transferred to, 135-136, 275, 315-316 
benehts, under Road Traffic Act, 1934 329 el seq 

breach of statutory duty, action for. 166-170 
claim agamst, right to tend uct, 596 et seq. 

by, against assured, satisfaction of, insurer by, 367 et seq 

M IB by, 367-373 

conduct of litigation m respect of. 596-tioi 
damages, for, assured must contest, by 676 677 
effect of Domesbc Agreement, 287 
insurer, against. Road Traffic Act, 1934 under, 296 
Third Parties Act, under, 296 
s 10, Road Traffic Act, 1934. under 296, 528 
settlement of, 516, 600. 743-744 
uninsured driver against satisfaction of 367 et ‘.eq 
compensation by. 72 

assured, to sio-511 
to. settlement under. 368 

conditions in policy, effect on, ( assel Committee s recommendations, 363 
contract, rights under. 6 

novation of. 6 

costs of. indemmty in respect of, 514 518-519 And see Costs 
counterclaim by, insurer, against, 312 

damage to, Third Parties Act, under. 107 And see Df.sif.nE 
damages against, loss of use, for. 504 

ritoiery of, 168-169 -fw// ler Damaoes 

death caused by 53 

or boefily injury of. standard policy covenng. 514, 519 seq 
deceased debtor's rights transferred to, 134-137 
defences of, subrogation, under, 709 
Domestic Agreement, effect of, on claims of, 287 
driving with assured’s consent, claim for mclemnity by , 85 

emergency treatment of. payment for 341 el ceo And see EmPRCENcv Treatment 
estoppel, 132-133 And ee 1 srowti 
garnishee proceedings, insurer against, 1 55- 1 58 

hire purchase endorsement, position under, 635-636 And see Endorsement 
hospital included as, under, s 16 (4), Road Iraftic Act, 1934 34 ® 

indemnity of, 106. 112, 113-114 279, 288 ef sej , 515-516 
information, right to, 141-146 

insolvency of assnred, on, 141-142, 143 
insurance, on, 329 et seq 

injury of, claims for emergency, treatment 341 ei seq 
payment of hospital charges. 2O7-269 
insurance, necessity for, 37 
insurer brought in as, 681-682 

duty to pay, of. Road Traffic Act, 1934, s 10 (i), under. 279, 288 et seq 
garnishee proceedings against, 155-158 
nght of action against, 148-154 And see Insurer 
interest awarded to, hability for, 742 
judgment agmnst assured, 95 151-154 • 

satisfaction of, insurer by, 279 et seq 

M I B by, 359 et seq , 364, 365, 367, 
[360 et seq. 

liability See Third Party Liability 
meamng, 105. 123 124 

medical practitioner included as. under, s 16 (4) Road Traffic Act, 1934 34 ° 

treatment, liability for, 354-356. 555 
M.I B agreement, effect of, on position of, 273, 359 et seq 
more than one, action against assured by, 650-651 
negligence by. injury to assured, causmg, 540, 541, 544 et seq. 
payment to, insurer by, 77 (n ), 513-516 dnd see Payment 
procedure, 1 50-1 51 

I.M.I. [83] 3H2 
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xBliU) VAMn— continued. 

procedure, insurers brought in under. dgi-bSs 

Scofl V. Avery clause in relation to, 682 
trial by jury, effect of on, ^1 
proceedings, compromise of, assured, by, 677 

conduct of. by assured, effect of repudiaUon on, 674 et i,tq. 
costs of. reco verj’ of. insurer, by, 689. A nd ss* Costs 
defence of, assured, by, bSi 

estoppel, and, 602-604 et icq. 
insurer, by, 689-600 
insurers brought in by. 613 
repudiation of policy, efteet on. 074 et ^cq. 
protection of, insurance certificate, necessity for. 178 
M.I.B. agreement, by. 165. 166 

Road Traffic Act, loip, under, 101, 162, 163 et ^eq , 211 
remedies of, 148 et srq. 

summary of, 747 rl srq 
rights of. assured, against. 14.S 151. 164-170 

bankruptcy of as.sured on. 120-134 el seq . 141-148, 3i4-3i<>, 360-361 

cancellation, effect of, on, 602 

contract, under, o, 7, 05 -oo 

contribution, and. 726-727 

death of assured, effect, of. on, tiOi-W*? 

defeated by agreement. 289 

insurers, against. io<>, 113. 114. 121 et srq., 128-130, 14S-154, 2713 et seq., 

l2H8-i8«i, 296. 31J-J16 
Ciinccliation of policj*, rfferl of on. 33} 
enforcement of judgment. 331- 332 
Road Traffic Act. 1030. s. 38. under, 361 

19.H> ^ 10 (II and s. 12, undei. 

M I.B. agreements, under. 405 
repudiabon. effect of. on. 6 toio 
rescission, effect of, on. 6 

subrogation, under, 713-716 And see SfnvoCATioN 
summary of, 747 et seq. 

Third l^Vrties Act, under. 120 tl seq., 131-133. 137-140. tglt, 

; 5 « 5 - 3 i<>. 7 t<‘ 

to claim indemnity. 51b 
when driver untxaced, 377 
risks, insurance against. 163 el seq 

menmng. under Road Traffic Acts. 1930 and 1934. . 348 
Road Traffic Act, 1930, jwisition under. 115, 161 1(13 
subrogation, positiun under. 102, 714-716. And see SfnaonATlON 
terms of policy made ineffective against. 361-302, 363, 363 (n.) 
whether assured can be, 521 523 
who is, 521-523 

THIItn PABTT IJABflJ TT, and see Thihu J'aKTV 
alnnad, ansing, 533. 537 

accident to aasunid, whether covered by, 321-523 
action for declaration, effect of. 303 312 
admissioii of, assured, by, 677 
alternatives to insurance against. 234 

asBored. bankruptcy of, effect cm. 116^120. 314-316, 3*10-361 
duty of. not to admit, 67s 
of, tnmleired to msnrers, 275 
anUiorised driver, of, 521-523. 527-532 
CVmdance, of, wearer, by, 272-273 
canodlation of policy, effect of, on, 602-604 
certiheate of inauiance. need for, 257 
claim in rekpect of, repudiation, after, 680-681 
aatiflftetion of. 233 

by M.I.B.. 359. 363 el sef. 

compataory insarjuKe again*!. 88-90, 105, 163 et teq., 331, ^3 

Afsarance CompaniM Act, 1946. under, 231-233 
inidniiatjon on, duty to give, 329 it **f • 
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IIB1B]> PASn UABnjnX—eoniitnud. 

compulsory insurance against, object of, 357 

Road Traffic Act, 1930, under^ i(>3 et seq., 330. Aitd 
[see CojupuLSOKV Inscrancb 

conditions in policy, effect of, 182-184, 219-222 
conduct of litigation in respect of, 396-901 
contractual, 565-566 

" covered by terms of policy,” meaning, under s. 10, Road Traffic Act, I934--- 

[280 et seq. 

criminal act, arising from, 643 

damage to property, in respect of, 520. And see Damage 

damages, in respect of, assured, duty to contest claim for, 675. And see Damages 

death or bodily injury, in respect of, standard policy, covered by, 514, 519 el seq. 

deceased debtor, position under Tliird Parties Act, I930...i3,j_j3y 

defence against, assured, duty in regard to. 677-678 

discharge of, by insurer, 513-516 

emergency treatment, for, 348 

under Road Traffic Act, 1934, s. 15 (4). ..348-349 
Employers Liability Act. 1880, under. 520 
exclusion of, 643-644 
expiration, policy of, effect of, 468-471 
foreign insurance policy, effect. 240-241 

visitors, claims against, in respect of, 365, 373 
generally, 73. 106 

husband and wife, lietween, 123. 124 
illegal act. arising from, 643-644 
indemnity against. 83 

meaning of, 523 

direct to Third Party, 515-510 
standard policy, in. 514-527 
insurable interest, necessity of, 85, 87-89, 439, 537-53** 
insurance against, 491 

alternatives to, 234 
authorised driver, covering, 521 
by persons other than motorists, 363 

compulsory, 88-90, 105. 163 el seq., 231-233, 329 et seq., 357. 

l.dnd see CoiilpuLsoRy Insubancs 
delivery of certificate, essential to, 178, 58^ 
personal nature of, 116 
requirements of policy. 188 ct seq. 
certificate, absence of, effect, 178 
insurer, of, avoidance of, 

under Road Traffic Act. 1930. ..271 

1934. ..272. 279, 288 el srq^ 

interest, for. 742 

judgment against assured, satisfaction of, 278 el seq., 359 et 363, 365 
Law Reform Act, 1934, 520, 647 
legality of, implied term as to, 643-644 
limitation of. 184, 185 

meaning, under Road Traffic Act. 1934. s- 16 (4). .348, 349 
M.LB. agreement, effect of, on, 273. 359 et seq.. 3O4 el seq., 36,9 et seq., 495 
payment to assured, effect of, 288- 2S9 
public policy, required by. 643 

rateable contribution clause, effect on. 605. . 4 nd see Contribution 


re-insurance. 140 -141 

renewal of policy, effect of, 468-471 

satisfaction of, giver of security, by, 369 

M.I.B. agreement, under, 304, 367-373 
seating capacity, vehicle of, effect of, on, 422 
subrogation, doctrine of, 102— 103. see Subrogation 

suicide, resulting from, exclusion of. 553 
Third Parties Act, 193°. under, 120-148 „ ^ » = 

user of vehicle, persons other than assured, by, effect, iSo-iHi, 182 
wife, of, husband's liability for, 195 
win^Og-up, incurred alter, 659 
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TICKR POUOT, 

motor traders insurance, tor, 651-631 

TUB. 

determination id material facts, of, 397 
effluxion of, termination of policy by, 657 

in which to bring proceedings, s. 35 (3), Hoad Traffic Act, under, 248-249 
judgment, for satisfaction of, 295 ' ‘ ’ 

reasonable, what is. 295 

T0BTFBA80B8. 

judgments against, M.I.B. agreement, under, 366, 375 
recovery from M.I.B. , by. 374-375 

TORTS, and see NEGt-tG£NCE, Damages 
rights of action for, assignment of, bS 
discharge of. 07-68 

waiver of. 67-68 

T0WDI8, 

accident while, liability for. 608 

carriage of goods or samples in connection with, 571, 57S 
clause relating to, 320 
insured vehicle, by. 569-570 

TRAOiBR. 

insured vehicle, attached to, 309 

TSAMCARS, 

compulsory insurance, and, Ruud Traffic .\ct. 1930. under, 
vehicle, of, abroad, insurance covenng. 555, 557. .Inti see 

TRRAgOB, 

damage or loss cansed by, exclusion of. 501. 50b 

TRBBPA8B, 

dnver's liability for. 35 
motor vehicle, by, 35 

TRIAL BT JBRT. 

odence under s. 35. Road Traffic .^ct. 1930 244 

s. 13 (2). Road Trattic .Act. 1934, no right lo. u. 

right to, 263 

trollet vehiclb. 

compulsory insurance, and, under Road Traffic Act. 1930... 

TROTTER, 

a^ur^as. authorised driver, for. 528. 529. 531 
husband as. wife, for, 64 S 

TROTTER nr BA ERR U P T CT , aiuf see lN!,oivf,NrV 
axbitTatioD clause, bound by. 621 
assignment of rights b}'. 68 (n ) 
a.<isttred. of. payment to, by insurer. 300 
ngfats of, transferred to, 130 
avoidance of policy against, fraud, for, 645 
generally, iib-iio 
insurable interest of, 116. 1 1 8 

right of. to cJaim payment under poiuy. 1 16-118, 515 516, 6^g 

TUBE OOMMOBOM AOEIT. • 

driving by, excluded by policy. 429 

TTBEI. 

damage to. liability fur, 503. 507 


V 

UEBBEIWA rnni. 

continucius, im|ffled term as to. 645-646 
contract of insurance, based upon. 100-101, 388-389 ef Mg. 
doctrine of, insttrance contracts, applied to, 381-382 
nHsuitng, 381 
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UBHUtnCA continued. 

duty of, breach of, effect oa insurance contract, 38 1 et seq, 
extent, 645 

estimate of value, assured, by, in relation to 424 
generally. 99-101 

marine insurance contract, based upon, 389 
nature of, insurance contract, applied to, 388 et seq. 
mutual, 389 

ULTRA VIRES 

insurer, issue of policy which is, 473 

URUERWRITER, see also Lloyd’s 

authorised insurer. 227-228 el seq., 230 

authority of, 475. And see Ace.vt 

deposit by. under Road Traffic Act. 1930. 3. 42...228 

insurance law, in, 71. 

policy, of, 222 
insurer as, gi 

knowledge of, imputed to insurer, 404—405 
re<|iurcments. Assurance Companies Acts, under 105. 230 
security of. 222 

UMIT^ KINODOM. 

injury sustained outside, 551, 553 
insurance, restriction on. to use within, 322 
loss, liability, etc., outside, 551, 553 
vehicle, use of, outsulc, 55.5-559 

USAGE, 

Lloyd's policies, under, 47(1- 477 

USE, see also Description or Use 

description of, limitation of nsk bv. 501, 564-565 
and see DE.scRll'flos OF Use 
excels load, with, 569, 570 
loss of. 503, 504 
pUasure, for. 285-280, 571-581 

social, domestic, or pleasure purposes, for, 285-2S6, 571-581 
. towing, for, 569-570 
trailing, for, 569 570 
vehicle, of. abroaii, 555-550 

hv [persons other than assured, 180, 181, 182 

limitations of risk in regard to, 479 el seq. And see Limitation of Risk 
loss of, insurer not liable for, 503, 304 
meaning, 242 
on road, loS. 275 

Road Traffic .\ct. 1930, under, 170-176 
statements in policy, as to, ctfect of, 433-4.86 
terras of policy covering, i.So-184, 2S5-286 
and .see \’ehIcLk 

' USER, 

vehicle, of, claims against, several practitioners by, 353-3541 35^ 

identity and address of. duty of police to give, 349-351 
liability of, emergency treatment, for, 341 el seq., 345 el seq. 

satisfaction of, 354-356 

“ USUAL TERMS AND COKDITIOHS,” • 

offer, contained in. 409. 410 

V 

TALUK. 

estimate of, 42^ 

vehicle, of. at Utne of loss, 509-510 

limitation of risk in respect of, 31O. 322-323 
present, materiality of, 424 

“ TALUK ’• POUCY, 

nature of, 509, 514 
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'' Abandonment " of. assnied, by, 700-^ 
abroad, from, on temporary stay, 339 tf tsf . 

use of, insarance covering, 491 
age of. danse relating to, 320, 323 
material fact, as, 423 
non-disdosnre as to, 392 

apparatus on, carriage of, limitation of risk in respect of, 316, 323-324 

applicatioa for licence, 233-237 

aesnred, not belonging to, driving of, 529 *1 shi. 

body, type of, 586 

breaking of, 433 

carriage, defined, 203 

for hire or reward, 204-206 

of passengers, for, endorsement covering, 637- 638 
cash price of, 424 

classes of, clas^catiun of policv. according to. 489 el i*q. 
commercial, policy covering, 467 

steam-driven, evpk^ion of boiler. 314 
what is, 490 

company, owned by. insurance of, 189-190 
compulsory insurance, classes excepted from. iRs->^7 
condition of. limitation of nsk in respect of. 3 16, 320 
contract carriage, defined, 203. 225 
conxiMsinn of. limitation of risk affecting. 492-403 
Crown, of. accident. invoU'ed in. 368 

compensation to injurwl pi'rson.s. 36S 
compulsory insurance, exempt from, 376 
M.l.B. agreement not applied to, 3»'0, 37*1 
damage to, authorised driver, by. 532-533 

indemnity in respect of. 501-503 
dangerous position, leaving in. clause relating tu, 320 
defective, user of. 183-1 S3 
deliveiy’ of, after repair, 511. 555 

when abroad. 555 

depreciation of. risk, in relation to, 423 

description of, in policy, 495 

destmetton of, termination of policy by, 657 

“■ direct connection with." injury caus^ by, 540 et ietj. 

driving off the road, 250, 250 (n.) 

s. 14. Hoad Traffic Act. 1934. under. 250 (a ) 
other can clause, [xilicy. in. ,536-539 
drank, in charge of. 245. 346 

doty to stop, s. JO (3). Koad Trafh*- . 5 rt, 1930, under, 253 
engine of. clause relating to, 32a 
failure to stop, 252 
fixe risks, in relation to. 422. 423 
foreign, in England. 239 et itq. 
viaitors. of, 373 

insurance of. 373 

garage, danse in policy rdating to. 322 

goods earned in, limiUtiaa of risk in respect of, 316, 321-322 

hire purchase agreement, under, answers in pruponal Irirm. effect on. 425 

damage or loss to, 633 -634 
insurance ol. 633-638 
materiality of, 427 

Idled, inaurance covering, 173, 652 et srg. 
horsepower of. 421. 422 

Hmitaticm of risk in respect of, 316, 322-323 
particabirs nf, 

idcattficaticm of, limitation of risk in respect of, 316, 324 n letf. 

Motor Car Act. >903. under, 324 
Hoads Aft, 2920. under, 324-325 
marks of, 421-422 

provisioa of. Konds Act. 1920, under, 421 
legnlaUona covering. 324-3^5 

klentity of. mtonnation as to, duty of police to give, 349-331 

188 ] 
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VHiHuHilt — continued. 

identity of, policy, in, 321 

illegal use of, limitation of risk in respect of. 327 
insurable interest in, 81 

destruction or transfer of, 657-658 
essential to insurer’s liability, 439 
insured, assignment, of 682 

bailment of, 707-708, 710 
foreign use of, 555-559 

injury in connection with, 540 el seq. And see Injury, Assured 
no such thing as, 537 

limitation on risk in relation, to, generally, 316 ei seq. And see Limitation op 

[Risk 


use of, insurance certificate must contain, 214 
load of, clause relating to, 320 
loading, etc., of, transit abroad during, 555 
loan of, 49 


loss of, indemnity for, 501-503. And see Loss 
use, insurer not liable for, 503, 504 
maintenance of, efficient condition, in, 513 
make of, 421, 422 

particulars of, 586 
manufacture, date of. 586 
meaning. Road Traffic Art. 1930, under. 176 
1931- under, 344 

mechanical failure, loss due to, 50O -507 
more than one, policy covering, 325-326 
Motor Car Act, i f)03, identification of vehicle under, 324 
offence under, 447 

motor insurance business defined. 227-228, 229 
nuisance when dangerous, .33 
number of persons carried by, 316, 320-321 
owner of. liability under Rylands v. h'lekher, 34 
(larticulars of, propo.sal form, in. 421-425 
•schedule, in, 586-587 

passengers, carrj-ing, endorsement covering. 637-<>38 
insurance of, 188 et seq., 202-208 
exclusion of liability towards. 209-210 
for hire or reward, 202 -208 
pedestrian cros.sing. duri- as to, 40 
permission to use, 172-174 

person using, emergency treatment, liability for, 341 el seq., 351 ei seq. 

identity and address, duty of pobce to give, 349-351 
■' presence of motor vehicle on road, " statutory meaning, 252-253 
present value, estimate of, 424 
private car, what is, 490 
protection of, after accident, 5(1 
public authority, of, concerned in accident, 44 


service, defined. 203 

8. 1 2 1, Road Traffic Act. 1930, under,- 225 
endorsement covering, 637-63S 
exclusion of liability, 209 
liabiUty, contracting out of. 209 
Road Traffic Act. 1930. s. O1...203 
seating capacity of. 421. *122 


what is. 490 

purpose for which used, limitation of risk in respect of, 326-327 
racing car, special policy covering. 492 

of, limitation on risk in respect of, 327 
register policy, insured under. 652 
registration marks, particulars of, 586 

of. Roads Act. 1920. s. 6 (1). under, 324-325 
regulations governing, breach of, 20 [»,) 
re-instatement of, insurer, by, 507-50B. 648, 699-700 
removal of, after accident, 51 1 
repair ot, coat of, 512-513 

insurer, by, 507-508, 648, 699-700 
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rowtworthixiea ot, implied term u to, 646 

safety of coodittan, tnramiice risk, in relation to. 310, 320 

sea^tg capacity. 471, 423 

partkutara of, 586 

steering of, 423 

terns m policy, whether covered bv. 284 a icy. 
total loss of, amoant recoverable. 308 «t ttq. 
towing by, Unutatma on nak in rwpect of. 337 
oi, claHse mlatiiig to. 320 
trade {date policy, insured under, 032 653 
transit of. abroad. 555* 5i7 
type of, clause relating to, jro. 421. 422 
tyros, damage to, 303, 507 
uninsured, use of, 242 U tuf. 

tiabilit)' hir. M.I.U agirrcmcut under. ^70 
nnroadworthy condition of. 39. 600 ct seq . 070 
one of, abroad, 353-339 

accident " caua^ by or arising out ol. " 517 si-s 
by {lersuus other thiui assured. iSo- 181, 1S2 
cta^ficaCion a.i to. proposal form, in. 433-43 1 
111 policy by. 4817 ft srq , 492-493 
damage nr liability annng out of. l•>7, 198 
distnet, importance of 430 
elsewhere than on road. i<>S 

" for social, domestic, and pleasure purposes," .'.‘^3 28f,. 4.i2. 4t t 
liimtation ol risk in nr<«j>-rt of 310 rt \rq 
on. 492-4<i3 

meaning, under, Hcwid T laklu. .\ct 1040 171 171 24.' -7'< 

s 16 (I). Huad Traffic .\ct. [014 144 

nu s rop r ea e ntation as in. 319 r/ seq- And i,v Micm rKi 
non-disekKore as to. 319 rt <<q And srr Nnc 1 >im i ns> aa 
on road. iiieaiunK. Kgi 
risk detemuned b> . 432-444 
Uoad Traffic .\ct. 1930, under. 170 187 
terms of pohey covering. 3'' 5 287 
effect on, 1*12 1H4 
without insutunco. 242 *1 icy . 470 
and itc Dt-SdUiinoN ui Ust. 
value of. appreciation. 505 

depreciatloa, 504 305 

limitation of nsk in rrspeit of. 31', 322 321 
wear and tear of. loss in rcs|>ect of. 403. yu4i 
weight, clause relating to. 320 

when and where used, limitation of nsk in respi*ct of, 31O, 322 
bought. 421. 423 
year of make, 421. 423 

fUABioin uAtsEum, 

aaanied, of, authorised driver, for, 32H 
[irinu{>les of, 48 

VOID. M* also Avoidakck or Polk v. KapcoiATioN 
ah imilio, 663. 6*5, 687 

declaration that policy is. 630-031 
cantnet, comensia ad idem, lor lack ol? 668 
mistake, for, 667-66H 
mrarrirg of. 666-668 
|xdicy. ab initio, 663, 6S5, CS7 

nma paid mider, recovery of, 687 
Tdkhtble, nwwnfnti 666-667 

RiijBRi Bovm nmniA. 

aetton lor acgiigeaBe, defence to. 30, 3* 

COiAnmi ent^yment doctrine of, and, 36 
dtalMoeof, 90. 31,37 

and aervaat, aa to, 30 
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